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Abstract 
 

Artificial Intelligence ("AI") already has a presence in New Zealand boardrooms and a 

plausible argument can be made that it might eventually usurp human directors entirely. 

In what has been called phase two corporate AI, it is possible that companies could be run 

by a single algorithmic entity, or Robo-director. What seems more likely, however, is that 

phase one AI– which works alongside human directors to augment their decision-making 

– will become ubiquitous in the corporate context. This paper attempts to reconcile the use 

of AI in the both phase one and two with New Zealand's current Companies Act. First, this 

paper explores how AI could replace non-executive directors as the key legal strategy for 

reducing agency costs at the heart of corporate governance. Nonetheless, it concludes that 

AI has many weaknesses which render it an imperfect solution. Secondly, this paper pre-

empts issues that will arise in attempting to apply New Zealand's current legal framework 

to AI in the boardroom. Specifically, the system of directors' duties provided for in the 

Companies Act is applied to AI in both phases. Ultimately, this paper concludes that human 

directors will remain necessary complements to corporate technologies, and phase-two AI 

is an impossibility under New Zealand's current legal regime, analysing in turn the 

peculiar problems raised by its use. 

 
 
Key words: artificial intelligence, directors' duties, Robo-directors 
 
 
 
 
 
 
 
 
 
 
 
 
 



3  
 

Table of Contents 
I Introduction ................................................................................................................ 5 

II The Modern Anglo-Saxon Board .............................................................................. 9 

A The Role of the Modern Board .........................................................................................9 

B Features of the Modern Board .......................................................................................15 

III The Technology ........................................................................................................ 16 

A What? ...............................................................................................................................16 

B How? .................................................................................................................................19 
1 Assisted, Advisory and Autonomous AI .................................................................................... 19 
2 Acquiring AI............................................................................................................................... 21 

C When? ...............................................................................................................................22 
1 Phases of Adoption ..................................................................................................................... 22 

D Why? .................................................................................................................................23 
1 Utility offered by AI ................................................................................................................... 23 
2 Limitations of AI ........................................................................................................................ 26 

IV Preliminary Issues in the New Zealand Context .................................................... 30 

A The "Collective" Board ..................................................................................................31 

B Appointment of Directors ...............................................................................................31 
1 Corporate Directors and Legal Personhood for AI ..................................................................... 32 
2 The Persisting Role of Shareholders .......................................................................................... 34 

C Delegation of Powers .......................................................................................................35 
1 Delegating Powers in Phase One ................................................................................................ 35 
2 Delegating Powers in Phase Two ............................................................................................... 37 

D AI as an Expert Adviser? ................................................................................................37 
1 Expert Advice in Phase One ....................................................................................................... 38 
2 Expert Advice in Phase Two ...................................................................................................... 39 

V AI's Compatibility with Existing Directors' Duties in New Zealand ..................... 39 

A Acting in Good Faith in the Best Interests of the Company ........................................40 
1 Good Faith in Phase One ............................................................................................................ 40 
2 Good Faith in Phase Two ........................................................................................................... 40 

B Using Powers for Proper Purpose ..................................................................................41 
1 Proper Purpose in Phase One...................................................................................................... 42 
2 Proper Purpose in Phase Two ..................................................................................................... 42 

C Exercising Competence and Skill ...................................................................................43 
1 Competence and Skill in Phase One ........................................................................................... 44 



4  
 

2 Competence and Skill in Phase Two .......................................................................................... 44 

D Fiduciary Loyalty ............................................................................................................45 
1 Fiduciary Loyalty in Phase One ................................................................................................. 46 
2 Fiduciary Loyalty in Phase Two ................................................................................................. 47 

E Adapting Compliance Strategies ....................................................................................48 
1 Compliance in Phase One ........................................................................................................... 49 
2 Compliance in Phase Two .......................................................................................................... 50 

VI Conclusion ................................................................................................................ 53 

VII Bibliography ......................................................................................................... 56 
  



5  
 

I Introduction 
 

In 2014, Hong-Kong based venture capital firm Deep Knowledge Ventures appointed an 

algorithm to its board of directors.0F

1 The software used machine learning to analyse 

financial trends and predict successful investments, automating due diligence and using 

historical data-sets to uncover trends that were not immediately obvious to its human 

colleagues.1F

2 VITAL (Validating Investment Tool for Advancing Life Sciences) was the 

sixth member of the board, and though it did not acquire the legal status of director under 

Hong Kong corporate law, it was treated as a board member with observer status.2F

3 The 

‘appointment’ of an algorithmic director marked an important step for corporate law, 

symptomatic of Artificial Intelligence’s ("AI's") increasing presence in the boardroom. 

 

There is no single definition of AI. Alan Turing, one of the pioneers of the technology, 

speculated in 1950 that AI involved "thinking" machines that could replicate human 

decision-making and reasoning.3F

4 AI, broadly, is technology which autonomously does 

things that would involve intelligence if performed by a human.4F

5 AI machines are 

underpinned by complex algorithms which process data to predict outcomes.5F

6 At its core, 

an AI machine is a statistical modelling tool.6F

7 

 

  
1 Rob Wile "A Venture Capital Firm Just Named An Algorithm To Its Board Of Directors – Here's What It 
Actually Does" (14 May 2014) Business Insider <https://www.businessinsider.com/vital-named-to-board-
2014-5?IR=T>. 
2 Charles Groome " Hong Kong Venture Capital Fund Appoints Machine Intelligence as Board Member." 
(13 May 2014) GlobeNewsWire <http://www.globenewswire.com/news-
release/2014/05/13/635881/10081467/en/Deep-Knowledge-Venture-s-Appoints-Intelligent-Investment-
Analysis-Software-VITAL-as-Board-Member.html>. 
3 Wile, above n 1.  
4 Alan Turing "Computing Machinery and Intelligence" (1950) 49 MIND 433 at 434. 
5 Darrell West "What is artificial intelligence?" (4 October 2018) Brookings Institution 
<https://www.brookings.edu/research/what-is-artificial-intelligence/>.  
6 Nick Polson and James Scott AIQ: How Artificial Intelligence Works and how We Can Harness Its Power 
for a Better World (Penguin Random House, London, 2018) at 63. 
7 Alan Dignam Artificial Intelligence: The Very Human Dangers of Dysfunctional Design and Autocratic 
Corporate Governance (Queen Mary School of Law Legal Studies Research Paper 314/2019, May 2019) at 
6. 

https://www.businessinsider.com/vital-named-to-board-2014-5?IR=T
https://www.businessinsider.com/vital-named-to-board-2014-5?IR=T
http://www.globenewswire.com/news-release/2014/05/13/635881/10081467/en/Deep-Knowledge-Venture-s-Appoints-Intelligent-Investment-Analysis-Software-VITAL-as-Board-Member.html
http://www.globenewswire.com/news-release/2014/05/13/635881/10081467/en/Deep-Knowledge-Venture-s-Appoints-Intelligent-Investment-Analysis-Software-VITAL-as-Board-Member.html
http://www.globenewswire.com/news-release/2014/05/13/635881/10081467/en/Deep-Knowledge-Venture-s-Appoints-Intelligent-Investment-Analysis-Software-VITAL-as-Board-Member.html
https://www.brookings.edu/research/what-is-artificial-intelligence/
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In 2016, the New Zealand Institute of Directors and law firm Chapman Tripp prepared a 

report highlighting the potential impacts of AI for New Zealand.7F

8 The report confirmed 

that the rapid acceleration of AI development had already impacted our economy, 

particularly in sectors such as transportation and logistics, e-commerce, education, 

healthcare, and financial services.8F

9 According to the report, over 140 organisations in New 

Zealand are already working with or investing in AI.9F

10  

 

Scholars across a range of disciplines have acknowledged that the future of work will 

involve AI.10F

11 Unlike the Terminator-style characters replete in pop culture, these robots 

will not be self-aware killers. Nonetheless, they may begin to wield a large amount of 

power, particularly on corporate boards. AI is heralded as the new frontier for corporate 

governance.11F

12 No longer a far-off dystopian terror,12F

13 the future is here, and AI's 

implications for corporate governance cannot be underestimated. 

 

AI is likely to enter the boardroom in two phases.13F

14 First, AI will work alongside human 

directors, and the intelligence of human and machine will be combined for improved 

decision-making. A 2019 report by the New Zealand Institute of Directors and law firm 

MinterEllisonRuddWatts notes that New Zealand boards already use software to support 

  
8 New Zealand Institute of Directors and Chapman Tripp "Determining our future: Artificial Intelligence" 
(14 October 2016) 
<https://www.chapmantripp.com/Publication%20PDFs/CTIODReportArtificalIntelligence.pdf>. 
9 At 4.  
10 The AI Forum New Zealand "Artificial Intelligence: Shaping a Future New Zealand" (2 May 2018) < 
https://aiforum.org.nz/wp-content/uploads/2018/07/AI-Report-2018_web-version.pdf> at 15. 
11 Yuval Noah Harari 21 Lessons for the 21st Century (Jonathan Cape, London, 2018) at 60; Gil Press "Is AI 
Going To Be A Jobs Killer? New Reports About The Future Of Work" (15 July 2019) Forbes 
<https://www.forbes.com/sites/gilpress/2019/07/15/is-ai-going-to-be-a-jobs-killer-new-reports-about-the-
future-of-work/#4378d015afb2>. 
12 Eleanore Hickman and Martin Petrin "Trustworthy AI and Corporate Governance – The EU's Ethics 
Guidelines For Trustworthy Artificial Intelligence from a Company Law Perspective" (2020) SSRN 
Electronic Journal at 2; Shani Else and Francis Pileggi "Corporate Directors Must Consider Impact of 
Artificial Intelligence for Effective Corporate Governance" (12 February 2019) American Bar Association 
Business Law Section <https://businesslawtoday.org/2019/02/corporate-directors-must-consider-impact-
artificial-intelligence-effective-corporate-governance/>. 
13 Tim Bradshaw "Scientists and investors warn on AI" (12 January 2015) Financial Times 
<https://www.ft.com/content/3d2c2f12-99e9-11e4-93c1-00144feabdc0>. 
14 This two-phase approach is outlined by Martin Petrin in Martin Petrin Corporate Management in the Age 
of AI (UCL Working Paper Series, 3/2019 and discussed in more depth later in this paper at III(C)(1). 

https://www.chapmantripp.com/Publication%20PDFs/CTIODReportArtificalIntelligence.pdf
https://aiforum.org.nz/wp-content/uploads/2018/07/AI-Report-2018_web-version.pdf
https://www.forbes.com/sites/gilpress/2019/07/15/is-ai-going-to-be-a-jobs-killer-new-reports-about-the-future-of-work/#4378d015afb2
https://www.forbes.com/sites/gilpress/2019/07/15/is-ai-going-to-be-a-jobs-killer-new-reports-about-the-future-of-work/#4378d015afb2
https://businesslawtoday.org/2019/02/corporate-directors-must-consider-impact-artificial-intelligence-effective-corporate-governance/
https://businesslawtoday.org/2019/02/corporate-directors-must-consider-impact-artificial-intelligence-effective-corporate-governance/
https://www.ft.com/content/3d2c2f12-99e9-11e4-93c1-00144feabdc0
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their governance functions.14F

15 The journey towards a fully digital boardroom is only in its 

infancy in New Zealand, and AI is expected to play an increasingly significant role in 

augmenting board decision-making.15F

16 In phase one, human directors can use AI for 

assistance with a range of functions, including: investor profiling, monitoring risk and 

compliance, personnel selection, sales and marketing, product development, and 

procurement.16F

17  

 

Plausible arguments can be made that AI will eventually take over corporate leadership 

entirely.17F

18 In phase two, companies could be run by a single Robo-director, an algorithmic 

entity that replaces the human board.  John Chambers, recently-retired CEO of technology 

conglomerate Cisco Systems, not long ago contemplated that “technology will become the 

company”.18F

19 An algorithmic board is perhaps the most extreme manifestation of this 

sentiment. Although integrated generalised software offerings do not yet exist, 

advancements in AI could eventually enable the creation of such technologies.19F

20 Though 

exactly what Robo-directors could look like is not yet known, their potential impacts must 

be considered. 

 

This paper attempts to analyse how, and in fact whether, AI can be reconciled with 

company law in New Zealand, specifically the Companies Act 1993 ("The Companies 

Act"). Part II outlines the context of the Modern Anglo-Saxon board, its role and 

fundamental features. The board is designed to deal with the managerial agency problem 

at the heart of corporate governance. Non-executive directors ("NEDs") are a critical legal 

  
15 New Zealand Institute of Directors and MinterEllisonRuddWatts Always on duty: the future board (1 
September 2019) at 28. 
16 At 27. 
17 John Armour and Horst Eidenmueller Self-Driving Corporations? (European Corporate Governance 
Institute – Law Working Paper No 475/2019, August 2019) at 13. 
18 Petrin, above n 14, at 5; Hickman and Petrin, above n 12 at 10; Sergio Gramitto "Artificial Agents in 
Corporate Boardrooms" (2020) 105 Cornell Law Review 101, Forthcoming at 103. 
19 McKinsey & Company "Cisco's John Chambers on the digital era" (18 March 2016) 
<https://www.mckinsey.com/industries/technology-media-and-telecommunications/our-insights/ciscos-
john-chambers-on-the-digital-era>. 
20 Armour and Eidenmueller, above n 17 at 26; Harvard Professional Development "Business Applications 
for Artificial Intelligence: An Update for 2020" (18 March 2019)  <https://blog.dce.harvard.edu/professional-
development/business-applications-artificial-intelligence-what-know-2019>. 
 

https://www.mckinsey.com/industries/technology-media-and-telecommunications/our-insights/ciscos-john-chambers-on-the-digital-era
https://www.mckinsey.com/industries/technology-media-and-telecommunications/our-insights/ciscos-john-chambers-on-the-digital-era
https://blog.dce.harvard.edu/professional-development/business-applications-artificial-intelligence-what-know-2019
https://blog.dce.harvard.edu/professional-development/business-applications-artificial-intelligence-what-know-2019
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strategy aimed at reducing these agency costs, particularly in widely-held companies where 

shareholders act as rationally apathetic investors. AI has the potential to render the use of 

NEDs trivial, because it may be equally effective in addressing the managerial agency 

problem. 

 

Part III contemplates how and when AI might enter the boardroom. Furthermore, it 

discusses how AI might work in the boardroom, considering both its utility and limitations 

and making comparisons with the strengths and weaknesses of NEDs. Ultimately, if 

companies care only for economic attractiveness, AI may well usurp NEDs as the ultimate 

managers of agency costs. However, as Parts IV and V of this paper illustrate, phase two 

AI is not possible under New Zealand’s current company law regime. Robo-directors, as a 

concept, are a product of the Tech Nirvana Fallacy: the tendency to compare a perfect AI-

enhanced hypothetical world with the imperfect current reality, and our human tendency 

to view these technologies as more humanlike than they really are.20F

21 Admittedly, the title 

of this paper is misleading itself – it will not be sentient droids like C-3PO or R2-D2 

puzzling over corporate strategy, but software programs on a computer. 

 

AI technologies are difficult to reconcile with our system of directors' duties, as illustrated 

by the analysis in Part V. Most notably, AI does not have the critical relational and ‘soft’ 

skills possessed by human directors, and presents intractable accountability issues.  

Ultimately, while AI has utility in the boardroom, it will never render the human board 

obsolete. Human directors will remain necessary complements to corporate technologies.21F

22 

As this paper illustrates, while AI can reduce agency costs, human directors perform a 

critical countervailing function in protecting the corporate entity against the inevitable 

deficiencies of technology. The human board may sometimes be unpredictable, but they 

are at all times indispensable. 

 

  
21 Luca Enriques and Dirk Zetzsche Corporate Technologies and the Tech Nirvana Fallacy (European 
Corporate Governance Institute Law Working Paper 457/2019, March 2020) at 7. 
22 At 24. 
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This paper focuses only on the implications of AI in the New Zealand context, and is 

intended to be exploratory, not exhaustive. It is not possible to canvas all issues that may 

arise as AI becomes ubiquitous in corporate contexts. The following analysis focuses 

primarily on AI’s compatibility with New Zealand directors’ duties, signalling where 

particularly awkward issues might arise. Various other peculiar problems will undoubtedly 

become apparent as directors continue to grapple with this technology.  

 

II The Modern Anglo-Saxon Board 

A  The Role of the Modern Board 

To understand the utility that AI might proffer in corporate governance, it is necessary to 

identify the role and functions of the modern corporate board. All companies in New 

Zealand must have at least one director.22F

23 Section 128 of the Companies Act confirms that 

the management of the company is to be effected "by, or under the direct supervision of, 

the board of the company", who have all the powers necessary for managing, and 

supervising the management of, the business and affairs of the company.23F

24 New Zealand's 

company law emphasises the board’s management role, but, in reality, this branch of the 

board’s functions is closely intertwined with their monitoring and service functions.24F

25  

 

Modern public corporations are characterised by a separation of ownership and control.25F

26 

This separation between the shareholders and management forms the foundation of the 

concept of agency costs, the "fundamental concern of corporate law".26F

27 Agency costs arise 

where managers, as agents, pursue their own agenda at the expense of their principal's, the 

shareholders. 27F

28 The separation of ownership and control makes it difficult for the latter to 

both identify and deal with this shirking. Agency problems are particularly intractable in 

widely-held companies where shareholders tend only to have a small stake in the firm and 

  
23 Companies Act 1993, s 10. 
24 s 128(2). 
25 Stephen M Bainbridge "The Board of Directors" in Jeffrey N Gordon and Wolf-Georg Ringe (ed) The 
Oxford Handbook of Corporate Law and Governance (Oxford University Press, Oxford, 2018) 275 at 284. 
26 At 279. 
27 Kent Greenfield "The Place of Workers in Corporate Law" (1998) 39 B.C L Rev 283 at 295. 
28 Brian R Cheffins Company law: theory, structure and operation (Oxford University Press, Oxford, 1996) 
at 606. 
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cannot coordinate to monitor managers.28F

29 The board of directors – as a body who monitor 

and deter wrongdoing by the firm's agents – has developed as the most effective legal 

strategy to address these agency costs.29F

30  

 

In carrying out their mandate, the board will often delegate day-to-day tasks to 

management, which is permissible per s 130 of the Companies Act, subject to any 

restrictions in a company constitution. Provisions like this are common worldwide and 

reflect the practical inefficiencies that would arise if boards were to make every single 

management decision.30F

31 In the typical modern corporation, the board's main role is one of 

supervision and control, and the day-to-day affairs of the business are delegated to 

subordinates.31F

32  

 

Stephen Bainbridge asserts that the modern board performs three important tasks: 

management functions, service functions, and monitoring functions.32F

33 Management 

functions generally comprise the day-to-day operation of the company, including setting 

strategy, appointing and terminating senior management, approving major transactions, 

ensuring the integrity of the corporation's accounting and financial reporting systems, and 

overseeing disclosure and communications.33F

34  

 

Additionally, directors provide services to the top management team.34F

35 These include 

providing advice and counsel to senior management, such as the CEO, and harnessing their 

personal networks to provide access to information and business opportunities.35F

36 In giving 

effect to their management and service roles, directors perform important relational 

  
29 Armour and Eidenmueller, above n 17, at 4. 
30 Bainbridge, above n 25, at 280. 
31 At 277. 
32 Cheffins, above n 28, at 604. 
33 Bainbridge, above n 25, at 277.  
34 OECD, G20/OECD Principles of Corporate Governance 53–57 (2015). 
35 Stephen M Bainbridge and M Todd Henderson "Boards-R-Us: Reconceptualizing Corporate Boards" 
(2014) 66 Stan L Rev 1051 at 13. 
36 Bainbridge, above n 25, at 278. 
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functions, including advising management, leveraging contracts, and liaising with 

shareholders and other stakeholders.36F

37  

 

The monitoring functions of the board have dominated corporate governance literature in 

recent years, with a movement towards viewing the board's role in performing monitoring 

and oversight of management as its fundamental mandate.37F

38 The board has been called "the 

ultimate internal monitor of the set of contracts called a firm."38F

39 The Dairy Containers 

judgment emphasised the importance of this monitoring role in the New Zealand context, 

noting that: "[i]t can at once be seen that the directors’ role in monitoring the performance 

and direction of the company is vital." 
39F

40  

 

Critically, boards monitor management to detect and resolve managerial agency problems 

that arise where management is left to act in its own interest.40F

41 As a compact and cohesive 

organ, individualised to the corporation and capable of being relatively independent of 

management, the board is well-suited to monitor management on the shareholders' 

behalf.41F

42 Monitoring functions include setting the policies and strategic framework within 

which management conducts the firm's business, assessing management's progress towards 

goals, and scrutinising management's performance.42F

43  

 

The board's oversight of top management helps to reduce agency costs, especially those 

that arise as a result of information asymmetries between management and the board.43F

44 

However, the modern board's focus on its monitoring role can encourage an adversarial 

relationship with management, who may be further incentivised to filter the information 

  
37 New Zealand  Institute of Directors "What do directors do?" <https://www.iod.org.nz/resources-and-
insights/new-to-governance/what-do-directors-do/#>. 
38 Bainbridge, above n 25, at 280; Eugene F Fama "Agency Problems and the Theory of the Firm" (1980) 88 
J Pol Econ 288 at 294. 
39 At 294. 
40 Dairy Containers Ltd v NZI Bank Ltd [1995] 2 NZLR 30 at 79. 
41 At 279. 
42 Melvin A Eisenberg "The Board of Directors and Internal Control" (1997) 19 Cardozo L Rev 237 at 238. 
43 Stephen M Bainbridge "Corporate Directors in the United Kingdom" (2018) 59 Wm & Mary L Review 
Online 65 at 11; Cheffins, above n 28, at 605. 
44 Bainbridge, above n 25, at 315. 

https://www.iod.org.nz/resources-and-insights/new-to-governance/what-do-directors-do/
https://www.iod.org.nz/resources-and-insights/new-to-governance/what-do-directors-do/
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that they provide to the board.44F

45 In this way, information asymmetries could be exacerbated 

and agency costs increased. Asymmetries are also impacted by whether directors are 

independent outsiders or insiders with informal information networks within the firm.45F

46 

 

The information upon which human directors make decisions can be costly to acquire.46F

47 

Herbert Simon, economist and AI-pioneer, characterises these constraints on human 

decision-making as "bounded rationality", because humans' ability to make fully rational 

decisions is inevitably limited by information asymmetries.47F

48 "Satisficing" occurs where 

an individual chooses a sub-optimal outcome that at least satisfies a minimum level of 

acceptability, because bounded rationality means that the most optimal outcome is 

unobtainable.48F

49 In accordance with Simon's theories, the intractability of human 

irrationality and information asymmetries that persist in the boardroom mean that human 

directors will always be limited by bounded rationality, and therefore are doomed to reach  

sub-optimal outcomes. 

 

In most Anglo-Saxon jurisdictions, companies have discretion to determine their own 

board size and the types of directors that they appoint.49F

50 The only exception in New 

Zealand is the requirement that publicly listed companies have at least two NEDs.50F

51 In 

New Zealand a firm may employ executive directors, or NEDs.51F

52 Both kinds of director 

are captured by s 126 of the Companies Act and subject to the directors' duties outlined in 

the Act. 

 

  
45 Bainbridge, above n 25, at 284. 
46 At 284. 
47 Herbert Simon "Rational Choice and the Structure of the Environment" (1956) 63(2) Psychological Review 
129 at 9. 
48 Tshilidzi Marwala and Evan Hurwitz Artificial Intelligence and Economic Theory: Skynet in the Market 
(Advanced Knowledge Processing) (Springer, New York, 2017). 
49 Stanford Encyclopedia of Philosophy "Bounded Nationality" (30 November 2018) < 
https://plato.stanford.edu/entries/bounded-rationality/> 
50 Bainbridge, above n 25, at 314. 
51 NZX "Listing Rules" < https://www.nzx.com/regulation/nzx-rules-guidance/main-board-debt-market-
rules> at 2.1. 
52 New Zealand Institute of Directors "Types of directors" <https://www.iod.org.nz/resources-and-
insights/starting-a-board/types-of-directors/#>. 

https://plato.stanford.edu/entries/bounded-rationality/
https://www.nzx.com/regulation/nzx-rules-guidance/main-board-debt-market-rules
https://www.nzx.com/regulation/nzx-rules-guidance/main-board-debt-market-rules
https://www.iod.org.nz/resources-and-insights/starting-a-board/types-of-directors/
https://www.iod.org.nz/resources-and-insights/starting-a-board/types-of-directors/
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Executive directors may be both employees and directors of the company and bring an 

insider perspective to the governance of the company by virtue of them often also being 

full-time managers.52F

53 These insiders serve as a 'bond' between the board and top levels of 

management, and are able to leverage their informal internal relationships to provide better 

access to information and insight into the functioning of the firm.53F

54 

 

NEDs bring an outside and independent perspective to the table.54F

55 NEDs are a key element 

of the monitoring board and seek to address the managerial agency problem in companies 

where rationally apathetic investors cannot actively monitor management.55F

56  NEDs play 

an important role in challenging, questioning and monitoring the CEO and senior 

management.56F

57 Particularly where they have no connection with the company other than 

their seats on the board, NEDs can evaluate managerial performance in a detached and 

impartial manner, more so than their insider colleagues.57F

58 

 

The need for NEDs in any given company depends on the "likelihood of shirking", that is: 

management's tastes, the unique culture of the firm and its competitive environment, and 

any requirements for listing on the relevant stock exchange.58F

59 For this reason, a small start-

up will need less of a monitoring board than a large widely-held company in which 

management frequently takes day-to-day decisions at the behest of the board. 

 

NEDs also provide outside thinking, draw on business experience, provide objective 

viewpoints and can be critical of the business without prejudice.59F

60 Outside specialists 

mitigate the effects of bounded rationality and transaction costs by providing for expert 

  
53 New Zealand Institute of Directors, above n 52. 
54 Bainbridge, above n 25, at 331. 
55 New Zealand Institute of Directors, above n 52. 
56 Eisenberg, above n 42, at 239; John Armour, Henry Hansmann and Reiner Kraakman "Agency Problems 
and Legal Strategies" in Reiner Kraakman, John Armour, Paul Davies, Luca Enriques, Henry Hansmann, 
Gerard Hertig, Klaus Hopt, Hideki Kanda and Edward Rock The Anatomy of Corporate Law: A Comparative 
and Functional Approach (Oxford University Press, Oxford, 2009) at 4; Cheffins, above n 28, at 606. 
57 Australian Institute of Company Directors "Role of non-executive directors" 
<https://aicd.companydirectors.com.au/-/media/cd2/resources/director-resources/director-tools/pdf/05446-
1-11-mem-director-tools-bc-non-executive-directors_a4_web.ashx>.  
58 Cheffins, above n 28, at 605. 
59 Bainbridge, above n 25, at 320. 
60 Bainbridge, above n 25, at 320. 

https://aicd.companydirectors.com.au/-/media/cd2/resources/director-resources/director-tools/pdf/05446-1-11-mem-director-tools-bc-non-executive-directors_a4_web.ashx
https://aicd.companydirectors.com.au/-/media/cd2/resources/director-resources/director-tools/pdf/05446-1-11-mem-director-tools-bc-non-executive-directors_a4_web.ashx
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knowledge, specialisation, and more efficient decision-making.60F

61  Monitoring costs can be 

high where insiders are expected to scrutinise managers that they have close working 

relationships with. Costs are exacerbated by the human tendency to develop sentiment and 

the difficulty that insiders have admitting that their managerial appointments were ill-

informed or foolish.61F

62 NEDs can mitigate these collective action problems which stymy 

the board's ability to effectively monitor and discipline management. 

 

It can be a challenge for NEDs to obtain enough information, or the correct type of 

information to adequately monitor senior management.62F

63 It is management's responsibility 

to bring to the attention of the board any pressing issues. However, the greater the 

proportion of NEDs, the greater the boards' reliance on management for information flows. 

This creates a conundrum of agency costs, for the system must incur costs to remedy 

information asymmetries between insiders and outsiders, and further costs to prevent NEDs 

themselves from shirking their duties.63F

64 As Bainbridge notes, "hiring agents to watch other 

agents may compound instead of reduce agency costs."64F

65 

 

NEDs are not a perfect solution. Notably, the presence of outsiders can increase decision-

making costs by lengthening the process through which information is gathered and 

decision-makers are persuaded.65F

66 Insiders might find it easier to reach consensus because 

they have better access to information and comparable interests, meaning that NEDs could 

feel pressure to conform to executive directors' opinions.66F

67 Nonetheless, while they cannot 

eliminate agency costs entirely, NEDs have a clear role in facilitating the monitoring role 

of the board to address agency problems.  

 

The strategy of using NEDs to address agency problems is rendered trivial where AI enters 

the boardroom. AI has the potential to mitigate agency problems in many of the same ways 

  
61 At 315. 
62 Bainbridge, above n 25, at 317. 
63 At 318. 
64 At 318. 
65 At 318. 
66 At 316; Cheffins, above n 28, at 610. 
67 At 610. 
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that NEDs do, by counteracting the effects of bounded rationality in the board’s decision 

making, reducing the effects of social incentives which encourage bias, resolving collective 

action problems, and reducing information-gathering costs and time. This thesis is explored 

in some depth in Part II(D).  

B Features of the Modern Board 

The law regulating modern boards typically has two fundamental features. First, boards 

must comprise individual human actors, meaning that only natural persons may be 

directors.67F

68 The Companies Act imposes a number of further conditions on who can be a 

director, including being over 18 years old and not otherwise disqualified from holding 

office as a director.68F

69 New Zealand company law does not allow the appointment of 

"corporate directors", which would allow legal, but not natural, persons (such as a 

company) to be appointed as directors.69F

70  

 

Secondly, a board must work together as a collective body to fulfil its functions. Though 

the Companies Act only requires companies to have a minimum of one director,70F

71 the NZX 

Listing Rules, which provide guidance for companies who list on the NZX, require 

companies who issue Equity Securities to have at least three directors.71F

72 The rationale 

supporting collective boards is that they can produce better outcomes than a single-member 

board, because of their enhanced access to information and the lessening of individual 

bias.72F

73 Specifically, collective boards can mitigate problems that arise from bounded 

rationality in human decision-making, including difficulties gathering, computing and 

communicating information, all of which involve individuals incurring transaction costs.73F

74 

A group benefits from a collective memory, heuristic problem-solving skills, pooling of 

information, and the ability of members to correct each other's errors.74F

75 

 

  
68 Companies Act, s 151(1). 
69 Section 151. 
70 Section 151(3). 
71 Section 150. 
72 NZX Listing Rules, above n 51, at 2.1. 
73 Stephen Bainbridge "Why a Board? Group Decision Making in Corporate Governance" (2002) 55 
Vanderbilt Law Review 1 at 42. 
74 Bainbridge, above n 25, at 297. 
75 At 298. 
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A collective system can minimise agency costs, as board members can closely monitor 

each other through the use of social and reputational incentives, which are powerful 

constraints on self-interested behaviour.75F

76 The internal dynamics of a group, coupled with 

the inherent human desire for belongingness and the value placed on the opinions of others, 

mitigates agency problems on human boards.  

 

As AI enters the boardroom, it will challenge both of these norms of the modern Anglo-

Saxon board. AI is not a natural person nor – in the case that one software replaces an entire 

board – a collective decision-making body. Part IV of this paper explores these issues in 

some depth. 

 

III The Technology 
 

The following analysis serves as a high-level explanation of AI – what it is, how it might 

operate in the corporate context, when it can be expected to usurp corporate directors (if 

ever), and why it has utility in the corporate setting. In particular, the later parts of this 

section explore the role that AI technologies might play in replacing NEDs as a strategy 

for resolving agency problems. For the purpose of this paper, it is not necessary to include 

technically complex explanations of AI’s functioning, so a pithy explanation, absent 

technical nuance, follows. 

A What? 

The term "Artificial Intelligence" was first coined in 1956 and the field of AI currently 

encompasses a diverse variety of subfields, ranging from "general AI" with 'learning and 

perception' skills, to specific AI designed to play chess, prove mathematical theorems, 

drive a car, or diagnose diseases.76F

77 Currently, no single definition of AI exists, and the 

various definitions focus on either the technologies themselves, or more abstract 

  
76 Bainbridge, above n 25, at 301. 
77 Stuart J Russell and Peter Norvig Artificial Intelligence: A Modern Approach (3rd ed, Prentice Hall, 2009) 
at 1. 
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philosophical ideas.77F

78 Sometimes called machine intelligence, modern literature 

characterises AI as "machines or technology that mimic human cognitive functions.78F

79  

 

The seminal work of Stuart Russell and Peter Norvig explains how AI technology works 

in practice, by putting Big Data to use through algorithms that predict the probability of a 

future event.79F

80 AI, at its core, relies on mathematics, but necessarily touches on a variety 

of disciplines, including philosophy, economics, neuroscience and psychology.80F

81 

 

AI technologies depend on algorithms: sequences of operations which are designed to find 

solutions to problems in a reasonable time.81F

82 AI algorithms go beyond the generic and 

solve problems typically reserved for human intelligence, while processing multiple 

inputs.82F

83 Modern AI technologies also employ machine learning, using mathematical 

functions which allow an algorithm to guess an answer based on known data.83F

84 Machine 

learning occurs when algorithms associate certain inputs to outputs.84F

85 This process is not 

the same as human 'learning', because the algorithm does not understand what it has 

learned. Rather, this is typically an iterative process where the machine is 'trained' to 

understand inputs and match them to the correct outputs.85F

86 

 
The 'Black Box' proposition should also be noted. When an algorithm employs machine 

learning, often its decision-making process is so complex that it is not possible to 

understand how a particular outcome arose.86F

87 This can become problematic in situations 

where the explain-ability of decisions is important.  

  
78 Bernard Marr "The Key Definitions Of Artificial Intelligence (AI) That Explain Its Importance"(14 
February 2018) Forbes <https://www.forbes.com/sites/bernardmarr/2018/02/14/the-key-definitions-of-
artificial-intelligence-ai-that-explain-its-importance/#6e9d7b264f5d>. 
79 Peter Norvig and Stuart J Russell Artificial Intelligence: A Modern Approach (3rd ed, Prentice Hall, 2009) 
at 5. 
80 Russell and Norvig, above n 77, at 10. 
81 At 9. 
82 John Paul Mueller and Luca Massaron Artificial Intelligence For Dummies (Wiley, New Jersey, 2018) at 
40. 
83 At 41. 
84 At 127. 
85 Mueller and Massaron, above n 82, at 127. 
86 At 127. 
87 Ariel Bleicher "Demystifying the Black Box That Is AI" (9 August 2017) Scientific American < 
https://www.scientificamerican.com/article/demystifying-the-black-box-that-is-ai/>. 

https://www.forbes.com/sites/bernardmarr/2018/02/14/the-key-definitions-of-artificial-intelligence-ai-that-explain-its-importance/#6e9d7b264f5d
https://www.forbes.com/sites/bernardmarr/2018/02/14/the-key-definitions-of-artificial-intelligence-ai-that-explain-its-importance/#6e9d7b264f5d
https://www.scientificamerican.com/article/demystifying-the-black-box-that-is-ai/
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AI does not have anything to do with human intelligence. Rather it is a simulation of 

'human-like' decision-making processes.87F

88 Nonetheless, AI is frequently categorised in 

ways which suggest it has more humanness than it actually does. This reflects the human 

tendency to anthropomorphise these technologies, attributing human traits, emotions, and 

intentions to these non-human entities.88F

89 Consequently, AI is often described as thinking 

"humanely" and "rationally".89F

90  

 

Opinions diverge on the hypothetical capabilities of AI, particularly its ability to replicate 

human judgement skills through employing human decision-making tools like reason and 

creativity. A 2018 report by the Artificial Intelligence Forum of New Zealand defines AI 

as "advanced digital technologies that enable machines to reproduce or surpass abilities 

that would require intelligence if humans were to perform them."90F

91 This definition 

encompasses technologies with human-like features such as reason and creativity.91F

92 

Conversely, others are doubtful of AI’s ability to replicate humanlike emotional skills.92F

93 

 

The extent to which AI is able to mimic human cognitive functions, such as 'learning' and 

'problem solving', is also debated. In assessing AI's ability to 'think' like a human, Alan 

Turing in 1950 proposed the Turing Test, designed to provide a satisfactory operational 

definition of intelligence.93F

94 The Turing Test asserts that machines are intelligent only when 

an individual cannot tell whether they are interacting with a human or a machine.94F

95 Turing 

defined the core capabilities of AI as: natural language processing, knowledge 

representation, automated reasoning, and machine learning.95F

96 The more modern, total 

Turing Test, further adds computer vision, and robotics.96F

97  

 

  
88 Mueller and Massaron, above n 82, at 10. 
89 Oxford University Press Oxford English Dictionary (Oxford University Press, Oxford, 1885). 
90 Mueller and Massaron, above n 82, at 10. 
91 The AI Forum New Zealand, above n 10,  at 26. 
92 The AI Forum New Zealand, above n 10, at 26. 
93 Dignam, above n 7, at 5. 
94 Russell and Norvig, above n 77, at 2.  
95 Turing, above n 4, at 434. 
96 Russell and Norvig, above n 77, at 3. 
97 At 3. 
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The true utility provided by AI is a matter of its programming. As yet, it is unclear whether 

it could be taught to make nuanced 'human' decisions. Even if AI-directors are better than 

their human counterparts in some respects, they will never be perfect. Perfect AI requires 

the impossible: technology able to access and properly analyse all existing data in the 

universe. This paper proceeds on the assumption that some parity between human and 

'robot' decision-making can be achieved, though remains cognisant of the as-yet-unknown 

real capabilities of AI and the truth in the Tech Nirvana Fallacy.97F

98 

B How? 

1 Assisted, Advisory and Autonomous AI 

To understand how this technology might play a role in the boardroom, it is useful to 

employ a tripartite distinction between assisted, advisory, and autonomous AI. This paper 

refers to these three types of AI throughout. 

 

Assisted AI would merely assist boards to do their existing tasks better.98F

99 Humans would 

still make the final decision, but an AI system with low or no autonomy could execute 

certain narrow tasks on their behalf, employing automation for increased efficiency. This 

sort of AI could be used for decisions such as scheduling.99F

100 Software that performs this 

function already exists, like the planning and scheduling software solution Aurora created 

by software developer Stottler Henke.100F

101  

 

Augmented AI is one step further, where human directors and AI software work together 

to make decisions, ‘learning’ from each other.101F

102 This augmentation refers to the 

combination of human and artificial intelligence. Thus, "AI does not replace human 

intelligence but leverages or improves it."102F

103 This kind of AI could assist directors when 

  
98 Enriques and Zetzsche, above n 21, at 7. 
99 Anand Rao "AI: Everywhere and Nowhere (Part 3)" (8 June 2016) 
<https://www.insurancethoughtleadership.com/ai-everywhere-and-nowhere-part-3/>. 
100 Vegard Kolbjørnsrud et al "The Promise of Artificial Intelligence: Redefining Management in the 
Workforce of the Future" (2016) < https://www.accenture.com/_acnmedia/pdf-35/accenture-promise-
artificial-intelligence.pdfla=en>. 
101 Stottler Henke "Introduction to Aurora" <https://www.stottlerhenke.com/products/aurora/>. 
102 Rao, above n 99. 
103 Petrin, above n 14, at 15. 

https://www.insurancethoughtleadership.com/ai-everywhere-and-nowhere-part-3/
https://www.accenture.com/_acnmedia/pdf-35/accenture-promise-artificial-intelligence.pdfla=en
https://www.accenture.com/_acnmedia/pdf-35/accenture-promise-artificial-intelligence.pdfla=en
https://www.stottlerhenke.com/products/aurora/
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taking investment decisions, by quickly processing large amounts of information and 

producing an objective ranking of the most suitable investments. Human directors could 

then use their more subjective relational skills to make an educated final decision. Deep 

Venture's VITAL was this kind of AI, and served mostly as a "veto mechanism".103F

104 A 2019 

report prepared by the New Zealand Institute of Directors and law firm 

MinterEllisonRuddWatts suggests that, in future, AI is expected to "play a greater role in 

augmenting board decisions", imagining a boardroom where AI complements the human 

board.104F

105 

 

In the final stage, autonomous AI makes decisions entirely on its own. This is likely where 

a human decision-maker trusts the machine, or because decisions need to be made at such 

a rapid pace that a human director could not possibly compute and balance all the necessary 

inputs.105F

106 Decisions of this kind include automated trading in stock markets, and it is in 

this finance context that AI software has flourished. In 2016 Aidyia was launched in Hong 

Kong and began to trade US equities with no human intervention.106F

107  Switzerland-based 

firm Époque markets itself as the "leading pioneer" in Artificial Intelligence Trading, and 

also provides automated trading services to its customers.107F

108  

 

While boards already employ assistive and advisory AI, the potential for autonomous AI 

outside of specific narrow contexts remains unclear. In the New Zealand context, at least, 

it appears that boards of directors could not employ autonomous AI in decision-making 

and still comply with their directors’ duties. This analysis is undertaken in depth in Part V 

of this paper. 

  
104 Jeremy Kahn "Learning to love the bot: Managers need to understand A.I. logic before using it as a 
business tool" (26 September 2019) Fortune 
<https://web.archive.org/web/20200419222011if_/https:/fortune.com/2019/09/26/ai-business-strategy-
management/>. 
105 New Zealand Institute of Directors and MinterEllisonRuddWatts, above n 15, at 3. 
106 Petrin, above n 14, at 15. 
107 Cade Metz "The Rise of the Artificially Intelligent Hedge Fund" (25 January 2016) Wired 
<https://www.wired.com/2016/01/the-rise-of-the-artificially-intelligent-hedge-fund/>. 
108 Époque <http://www.epoque-plus.ch/>. 

https://web.archive.org/web/20200419222011if_/https:/fortune.com/2019/09/26/ai-business-strategy-management/
https://web.archive.org/web/20200419222011if_/https:/fortune.com/2019/09/26/ai-business-strategy-management/
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2 Acquiring AI 

Companies worldwide are already using AI including for recruitment,108F

109 to optimise 

inventory management and delivery,109F

110 analysing internal communication to assess 

employee morale, and tracking patterns in capital allocation.110F

111 While integrated 

applications for overall corporate management do not yet exist, they are not beyond the 

realm of imagination. The way in which companies will come to obtain generalised AI 

software will likely be similar to how they develop and acquire AI software at present. 

 

It has become common for developers to license their AI products to companies who can 

train and use them in a proprietary way.111F

112 This AI-as-a-Service (AIaaS) model is attractive 

because it allows companies to outsource the implementation and maintenance of AI 

services to expert providers and avoid the costs of updates.112F

113 Companies employing AIaaS 

can purchase off-the-self software and input their own data. The major vendors of AIaaS 

include Amazon Web Services, Microsoft Azure, Google Cloud and IBM's Cloud.113F

114 

 

Large technology corporations also offer pre-made, widely-available software which 

utilise publicly-available datasets.114F

115 Many of these products are free, in return for users 

granting permission to the developer to harvest their data for algorithmic training 

purposes.115F

116 Such software already in use in the corporate context includes the Customer 

Relationship Management tool Einstein from Salesforce,116F

117 and personnel selection tool 

Ideal.117F

118 

 

  
109 Bernard Marr "The Amazing Ways How Unilever Uses Artificial Intelligence To Recruit & Train 
Thousands Of Employees" < https://bernardmarr.com/default.asp?contentID=1766>. 
110 Harvard Professional Development, above n 20. 
111 Barry Libert, Megan Beck and Mark Bonchek "AI in the Boardroom: The Next Realm of Corporate 
Governance" (19 October 2017) MIT Sloan Management Review <https://sloanreview.mit.edu/article/ai-in-
the-boardroom-the-next-realm-of-corporate-governance/>. 
112 Armour and Eidenmueller, above n 17, at 16. 
113Chrissy Kidd "AI as a Service (AIaaS): An Introduction" (25 April 2018) <https://www.bmc.com/blogs/ai-
as-a-service-aiaas/>. 
114 Kidd, above n 113. 
115 Armour and Eidenmueller, above n 17, at 15. 
116 At 15. 
117 Salesforce "Overview" < https://www.salesforce.com/products/einstein/overview/>. 
118 Ideal "Our Features" < https://ideal.com/product/>. 
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Large companies also develop their own proprietary AI. Netflix has a history of investing 

in algorithms specific to their platform, going as far as offering a US$1 million cash prize 

to anyone able to better the accuracy of their recommendation algorithm, Cinematch, by 

ten per cent.118F

119 More recently, the company has invested in technology that will automate 

movie and television trailers.119F

120 Though it will come at some cost and require significant 

technological expertise, well-resourced companies may eventually develop generalised 

corporate management software that caters to their specific entity. 

C When? 

1 Phases of Adoption 

Martin Petrin's two-phase conceptualisation of AI’s entry into corporate governance is 

utilised in this paper.120F

121 In the first phase, corporate boards will shrink in size as an 

increasing number of tasks and knowledge is provided by AI.121F

122 In the early stages of AI 

management, it will serve as a supportive mechanism for human directors. Legal questions 

arise around how directors' personal liability is affected and their ability to delegate tasks 

to or rely on AI's advice. These issues are discussed in greater depth in the proceeding 

analysis. 

 

In the second phase, roles played by human directors are "fused" together and offered by a 

single algorithmic entity – the Robo-director.122F

123 This AI software could, in theory, 

replicate the combined knowledge and skills of a traditional board, and be 'appointed' by 

shareholders similarly to the current appointment process for human directors.123F

124  In the 

second phase, the existing system of directors' duties seems inoperable, because human 

boards are replaced by single software offerings. 

 

  
119 Dan Jackson "The Netflix Prize: How a $1 Million Contest Changed Binge-Watching Forever" (8 July 
2017) Thrillist < https://www.thrillist.com/entertainment/nation/the-netflix-prize>. 
120 Sarah Min "Coming soon to Netflix: Movie trailers crafted by AI" (19 August 2019) CBS News < 
https://www.cbsnews.com/news/netflix-trailers-made-by-ai-netflix-is-investing-in-automation-to-make-
trailers/>. 
121 Petrin, above n 14 at 4. 
122 Petrin, above n 14, at 33. 
123 Petrin, above n 14, at 33. 
124 At 33. 
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It is unlikely that businesses could be comprehensively managed by a single AI unit. The 

work of Dignam and Enriques and Zetzsche suggests that Petrin's second phase is the 

product of sci-fi romanticism.124F

125 Gramitto also doubts whether a fully autonomous board 

is possible.125F

126 Much of the following analysis focuses on the peculiar challenges raised by 

phase-two AI in the New Zealand context. 

 

In both phases, AI’s use challenges the foundations of corporate liability. Even where AI 

and human directors co-exist, legal reform is required to facilitate the efficiencies and 

benefits of AI and address the technology’s fundamental incompatibility with corporate 

law.  Because the true capabilities of AI are not yet known, it is necessary to analyse how 

it could be reconciled with New Zealand corporate law in both phases.  

 

D Why? 

1 Utility offered by AI 

The sales pitch for AI is its ability to process immense amounts of data at an exceptionally 

fast rate.126F

127 For a board of directors, this means that AI can digest almost all conceivable 

inputs into a decision, producing preferentially ranked outcomes in a fraction of the time 

that it would take a human to do the same. AI would be able to consider vast amounts of 

past data that human agents may not remember, and could deliver novel solutions which 

would seem counterintuitive to a human.127F

128 AI could consider multiple variables such as 

commercial and industrial performance, competitor results, world news, and social media 

sentiments towards the corporation and competitors, all at once.128F

129 Take, for example, 

Deep Venture’s VITAL, capable of crunching millions of data points across 50 

  
125 Dignam, above n 7, at 5; Enriques and Zetzsche, above n 21, at 51. 
126 Gramitto, above n 18, at 139.  
127 Polson and Scott above n 6, at 6. 
128 Dignam, above n 7, at 23. 
129 Gramitto, above n 18, at 127. 
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parameters.129F

130 With AI, directorial decision-making becomes more efficient, informed, 

accurate, and the interests of the company are better served.130F

131  

 

Proponents argue that these IT solutions may eradicate corporate governance problems, 

like agency costs, entirely.131F

132 Technology which employs AI may provide a solution to the 

"ultimate challenge" in corporate governance, by mitigating the imperfections of human 

corporate agents.132F

133 AI solutions could lead to "a new era in which corporations, liberated 

from the pernicious effects of agency costs, can become even more formidable engines for 

growth and prosperity."133F

134 AI can resolve some of the issues that cause modern boards to 

fail, including the outsider status of most directors, inadequate time and information and 

insufficient incentives.134F

135 AI in the boardroom has the potential to replace NEDs as a 

solution to the managerial agency problem. AI can potentially deal with agency problems 

more effectively than NEDs, through avoiding the human foibles that sway even 

independent directors. 

 

The rationality of machines will not be bound in the same way as the human board. In 

applying behavioural economic theory, Marwala and Hurwitz conclude that AI machines 

reduce the impact of bounded rational decision-making.135F

136 Board decision-making can be 

optimised, now that it is unaffected by human irrationalities. AI can also reduce 

information asymmetries by ameliorating the adversarial relationship that exists between a 

monitoring board and management which encourages information filtering by 

management.136F

137  

 

  
130 Shelley Dempsey "Alan Finkel AO on robo-directors and artificial general intelligence" (27 March 2019) 
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132 Gramitto, above n 18, at 4; Petrin, above n 14, at 36. 
133 Gramitto, above n 18, at 4. 
134 Enriques and Zetzsche, above n 21, at 7. 
135 Bainbridge, above n 25, at 326. 
136 Tshilidzi Marwala and Evan Hurwitz Artificial Intelligence and Economic Theory: Skynet in the Market 
(Advanced Knowledge Processing) (Springer, New York, 2017). 
137 New Zealand Institute of Directors and MinterEllisonRuddWatts, above n 15, at 14. 
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AI can lessen information-gathering costs and time due to its superior speed and processing 

power vis-à-vis human directors. AI is also free of communication costs that human boards 

must incur, particularly between insiders and outsiders.137F

138 Because AI does not need to 

communicate with its ‘peers’, it removes delays that persist in the decision-making process 

of the human board.138F

139 Unlike the modern board which meets irregularly, AI can operate 

24/7 without the need to call a general meeting, negotiate attendance of all NEDs – many 

of whom will be busy experts with other directorships -  and undertake the complicated 

logistics involved in making corporate decisions.139F

140 Technology can save time and 

facilitate more efficient ways of meeting and communicating information.140F

141 

 

AI may help to eliminate the pervasive self-interest and individual biases that stymy the 

effectiveness of the board. Currently, bias on the board is addressed by NEDs who can 

scrutinise the company without prejudice.141F

142 However, even independent directors are 

prone to human emotions, and traits such as greed, fear and bias influence all directors' 

decision-making. AI does not have incentives to act opportunistically like a self-interested 

human agent, and operates in accordance with its programming and mandate. There is little 

to no risk that AI will be ‘captured’ by management or become influenced by internal 

boardroom dynamics.142F

143 

 

AI can also help to counter the effect of groupthink on boards and social pressure against 

dissent because it is not prone to social conformance like a human board. Where AI 

replaces a collective decision-making body, the costs that directors incur monitoring each 

other will disappear. Collective action problems, like free-riding directors, impact the 

board’s ability to effectively monitor and discipline managers.143F

144 These problems are 

  
138 Bainbridge, above n 25, at 298. 
139 Hickman and Petrin, above n 12, at 22. 
140 New Zealand Institute of Directors "Longer, harder and riskier – what are directors paid these days?" (20 
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141 New Zealand Institute of Directors and MinterEllisonRuddWatts, above n 15, at 27. 
142 See the discussion of the role performed by NEDs at II(A) above. 
143 Tony Featherstone "Governance in the new machine age" (24 March 2017) Australian Institute of 
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centre/governance-driving-performance/governance-in-the-new-machine-age>. 
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exacerbated by human tendencies to develop sentiment and embarrassment involved in 

admitting that they appointed management in error.144F

145 AI is unbothered by social norms 

and provides greater continuity because it is not prone to forgetfulness like human directors 

who may forget to pass on important knowledge or insight to their successors.145F

146 

 

Furthermore, human directors are incentivised through financial compensation, with 

average director compensation trending towards excessive amounts.146F

147 AI’s loyalty does 

not need to be bought in this way, as it does not respond to financial incentives. Agency 

costs are further reduced, and lower outgoings remunerating directors strengthens the 

business case and economic attractiveness of AI for a firm. 

 

In phase one, if AI replaces directors in undertaking simple monitoring tasks, the human 

remainder of the board can focus on high-level strategy. This is likely to change the 

composition of boards moving forward to account for fewer accounting and monitoring 

experts, and more directors with expert business knowledge, experience and relational 

skills – the kind of individuals who already take up non-executive directorships. Perhaps, 

then, NEDs will still serve at least a relational role in phase one. The cost-benefit analysis, 

however, falls in favour of AI which can address the managerial agency problem in much 

the same way as NEDs, in a way that is likely to be more economically attractive. 

2 Limitations of AI 

Despite its potential for reducing agency costs, AI in the boardroom is not without 

controversy. AI software is no more than a statistical modelling tool, prone to the usual 

human-influenced problems of poor design, data, and data interpretation that befalls most 

statistical analysis.147F

148 While some of AI's computational ability exceeds that of humans, it 

is not, and will likely never be, of a human order of intelligence.148F

149  

 

  
145 Bainbridge, above n 25, At 317. 
146 At 317. 
147 Susan Edmunds "Top-paid chief executives take home more in a year than some will earn in 40 years" 
(24 November 2019) Stuff New Zealand <https://www.stuff.co.nz/business/117570779/toppaid-chief-
executives-take-home-more-in-a-year-than-some-will-earn-in-40-years>; Bainbridge, above n 25, at 330. 
148 Dignam, above n 7, at 6. 
149 At 5.  
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The images of AI replete in science fiction fuel a "dangerous 

anthropomorphic/personification loop" which has oversold the capabilities of AI and 

fuelled the illusion that is has superior intelligence.149F

150 Directors must be wary to avoid the 

AI ‘hype’ with popular culture images which contribute to a belief that AI is more sentient 

and developed than it actually is.150F

151 Unfortunately, it will not be C-3PO sitting at the 

boardroom table, but a significantly less-excitable computer program. Even the best AI 

decision-making programmes are merely statistical models and "no more sentient than a 

bowl of noodles."151F

152 Mythology surrounding AI gives effect to the Tech Nirvana Fallacy 

which is the tendency to compare a perfect AI-enhanced hypothetical world with the 

imperfect current reality.152F

153 The idea that a super-intelligent algorithm could completely 

replace human directors, and operate faultlessly, overstates the real capabilities of AI and 

is an expression of this fallacy.  

 

Overselling AI’s capabilities fails to acknowledge that these technological solutions can be 

“error-strewn drivers of bias, inequality, death and loss of liberty”.153F

154 AI programmed with 

bias may lead to imperfect decision-making.154F

155 Design bias is a well-documented issue in 

AI, which generally reflects the bias of its programmers.155F

156 Whether the in-built bias of AI 

software would be better or worse than that of existing human directors – who are often of 

a narrow class of society themselves – remains unknown.156F

157 Nonetheless, AI in the 

boardroom remains limited by its systemic bias. At least, this brand of bias is not the self-

interested variety pervasive amongst human boards. 

  
150 At 5. 
151 Mueller and Massaron, above n 82, at 18. 
152 Dignam, above n 7, at 6. 
153 Enriques and Zetzsche, above n 21, at 7. 
154 Dignam, above n 7, at 5.  
155 At 17. 
156 Will Knight "AI Is Biased. Here's How Scientists Are Trying to Fix It" (19 December 2019) Wired 
<https://www.wired.com/story/ai-biased-how-scientists-trying-fix/>; Cade Metz "We Teach A.I. Systems 
Everything, Including Our Biases" (11 November 2019) The New York Times 
<https://www.nytimes.com/2019/11/11/technology/artificial-intelligence-
bias.html?action=click&module=RelatedLinks&pgtype=Article>; Hickman and Petrin, above n 12, at 17. 
157 See New Zealand's Exchange Gender Diversity Statistics (February 2020) indicating that only 29% of 
S&P/NZX50 directorships are female and discussions of ethnic diversity on the board at New Zealand 
Institute of Directors "Great strides on boardroom diversity but still not there" (1 August 2019) < 
https://www.iod.org.nz/resources-and-insights/news-and-articles/great-strides-on-boardroom-diversity-but-
still-not-there/#>. 
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AI also suffers from a critical dependence on data157F

158  Even Deep Venture's VITAL has 

fallen victim to a fatal lack of data to effectively program and train it.158F

159 Transaction costs 

will be greater for AI than human boards, by virtue of the need to acquire software and 

transform data into meaningful inputs. Data can also be deficient for reasons of intentional 

mis-programming. Agency problems of information asymmetries will persist where the 

software is programmed to reflect management's interests instead of the board's. 

Symptomatic of the managerial agency problem, management are incentivised to 

understate their failures and overstate their successes when reporting to the board.159F

160 This 

information gap will persist if it is the task of management to select AI's inputs and they 

intentionally facilitate data deficiencies for their own gain.160F

161 The critical monitoring role 

that human directors perform will remain necessary, so phase two seems unworkable.  

 

Furthermore, AI lacks the subtle communication skills and interpersonal intelligence that 

human directors can employ to overcome information asymmetries. Close-knit groups have 

reduced monitoring costs where individuals know a lot about each other and compliance 

with group norms is encouraged.161F

162 AI’s accuracy will need to be monitored - by directors, 

in phase one, or external parties, in phase two - at some cost. Such cost may prove 

prohibitive or invalidate any economic rationale for adopting the technology.  

 

Critically, AI is unable to replicate the 'soft' skills performed by human directors, 

particularly their mediating functions.162F

163 An important facet of a director's role is to expand 

the company network of potential suppliers, customers, finance and other organisational 

needs by liaising with shareholders and other key company stakeholders.163F

164 These 

  
158 Dignam, above n 7, at 27. 
159 Kahn, above n 104. 
160New Zealand Institute of Directors and MinterEllisonRuddWatts, above n 15, at 15; Eisenberg, above n 
42 at 245. 
161 Mueller and Massaron, above n 82, at 228. 
162 Bainbridge, above n 25, at 300. 
163 Enriques and Zetzsche, above n 21, at 40 Gramitto, above n 18, at 118.  
164 Bainbridge, above n 43, at 10. 
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relational functions require emotional intelligence, but AI technologies remain limited to 

data-driven tasks which require few judgement and relational skills.164F

165  

 

The ability of AI to perform relational skills or employ creativity, imagination or emotional 

intelligence remains up for debate.165F

166 Notwithstanding its technical capabilities, a lack of 

access to informal networks coupled with a lack of human relational skills, means that 

information-gathering may be more expensive and information gathered may be less useful 

than that acquired by human directors.  

 

Regardless of whether AI has the ability to relate to human stakeholders, the likelihood that 

they will actually want to interact with these systems should be considered.166F

167 In phase 

one, the use of advisory AI might further impede the board’s ability to reach a consensus 

where outsider NEDs are not convinced by its utility, or feel that their expertise is 

threatened by its use. The human tendency towards ‘puffery’ could mean that NEDs 

attempt to ‘outwit’ the software to prove that their role is still necessary. Generously 

remunerated NEDs who feel that they provide a competitive advantage will not sit idly by 

and be usurped by a software program.  

 

Conversely, an over-reliance on and insufficient understanding of AI's shortcomings may 

exaggerate agency problems, where human directors feel compelled to conform to the 

advice of AI.167F

168  The phenomenon of superiority atrophy may arise where the Black Box 

problem makes it difficult for human users of AI to tell the difference between a 

counterintuitive yet potentially successful outcome, and a mistake. As AI enters the 

boardroom, aggregate agency costs may not actually diminish, but instead change shape.168F

169 

 

  
165 Enrique and Zetzsche , above n 21, at 27. 
166 Mueller and Massaron, above n 82, at 226; Turing, above n 4, at 447 noting the opinion that robots can 
never: “Be kind, resourceful, beautiful, friendly, have initiative, have a sense of humor, tell right from wrong, 
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do something really new.” 
167 Gramitto, above n 18, at 116. 
168 At 113. 
169 Armour and Eidenmueller, above n 17, at 22. 
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Finally, AI's most concerning limitation in corporate governance is the accountability 

dilemma. The loss of accountability linked to AI systems is frequently discussed in AI 

literature.169F

170 In categorically excluding the ability for AI to replace human directors or 

entire boards, Gramitto observes that “such uses would be accompanied by unsurmountable 

risks of unaccountability.”170F

171 Because AI agents do not have assets of their own, nor do 

they perform their functions on their own behalf, holding them accountable for their actions 

is difficult. The difficulty in reconciling AI with corporate governance accountability 

mechanisms is explored in some depth in Part V(E). This accountability lacuna poses a 

serious challenge to the utility of AI in the boardroom.   

 
The benchmark for determining AI's success should not be perfection, but human parity. 

Overwhelmingly, humans retain a competitive advantage over AI when it comes to 

complex interactions which require soft skills. These 'fuzzy matters' which are emotional 

and politically-charged require humanity and are unsuitable for automation. This, coupled 

with intractable accountability issues, makes a strong case for why NEDs might be 

preferable to AI as a mechanism for reducing agency costs. Independent directors, at least, 

are capable of putting right damage that they cause. 

 

IV Preliminary Issues in the New Zealand Context 
 
The use of AI in the boardroom – both as a support function and potentially as a single 

"fused board" – is largely at odds with existing company law in New Zealand. Foremost, 

phase-two AI is at odds with the collective board and AI software falls short of meeting 

the appointment criteria for directors, notably the requirement that they be natural persons. 

AI raises additional issues pertaining to the board's ability to delegate their duties to and 

rely on AI’s advice. This section canvasses some preliminary issues raised by AI’s entry 

into the boardroom. 

 

  
170 Russell and Norvig, above n 77, at 1034. 
171 Gramitto, above n 18, at 139. 
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A The "Collective" Board 

The requirement that a board acts as a collective is frustrated when multiple human 

directors are replaced by one software. However, this issue can probably be dismissed, 

given that New Zealand law does not require more than one director.171F

172 If properly coded 

with analytical and data-processing skills superior to those of human directors, AI could 

mitigate the effects of bias and eliminate some agency costs entirely. Issues will arise, 

however,  if a company wishes to list on the NZX, as Equity Security Issuers are required 

to have at least three directors.172F

173 

B Appointment of Directors 

In New Zealand, only natural persons who meet certain criteria may be appointed as board 

members.173F

174 Typically, directors are appointed by ordinary resolution, unless the 

constitution otherwise provides, though a Court may also appoint directors where it 

believes this to be appropriate.174F

175 Removal of a director will also typically occur by 

ordinary resolution.175F

176 A constitution will clarify the term of appointment, but the default 

standard is three years.176F

177 

 

AI software could not be appointed as a director in New Zealand because it is not a natural 

person.177F

178 Further, a person must consent in writing to their appointment and certify that 

there are no applicable grounds of disqualification.178F

179 Other rules imply a number of extra 

criteria for the selection of any director. The notification requirements in the NZX 

Participant Rules, by way of example, illustrate how our current regime does not 

contemplate the appointment of non-natural persons. Under Rule 3.5.1, a Market 

Participant – a firm accredited and approved by the NZX who participates in the Securities 

markets – when appointing a new director, must deliver to NZX an undertaking signed by 

  
172 Companies Act, s 150. 
173 NZX Listing Rules, above n 51, at 2.1. 
174 Companies Act, s 151. 
175 Section 153; s 154. 
176 Section 156. 
177 New Zealand Institute of Directors "What do directors do?" <https://www.iod.org.nz/resources-and-
insights/new-to-governance/what-do-directors-do/#>. 
178 Companies Act, s 151. 
179 Section 152; s 12(c); s 223(f). 
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that director.179F

180 Pedantic as it might seem, it is unclear how a software system could 'sign' 

such an undertaking. This is merely one example of how the use of AI-directors is 

incompatible with the minutiae of our legal regime. Even if Robo-directors were allowed 

under the Companies Act, there would inevitably be issues adhering to other regulations. 

 

Granting AI legal personhood may be a solution for the above problems. In theory, this 

could enable it to be appointed much like corporate directors are in the United Kingdom. 

This incorrect assertion is discussed below. Finally, thought must be given to the persisting 

role of shareholders in appointing Robo-directors.  

1 Corporate Directors and Legal Personhood for AI 

If AI software were to be granted legal personality, it would still be prohibited from 

directorship under New Zealand's current regime.180F

181 New Zealand does not allow 

corporate directorships, whereby a company serves as a director.181F

182 Nonetheless, an 

analysis of the United Kingdom position is useful. Corporate directorships represent the 

granting of directorships to legal - as opposed to natural – persons, precisely what could be 

the case with AI. 

 

Corporate directors are touted as advantageous due to their ability to broaden the skill-sets 

and knowledge possessed by the board, provide continuity, improve efficiency, and 

facilitate access to wider networks of financing opportunities.182F

183 Corporate directors can 

draw on multiple, interlocking, boards of directors, harnessing a broader knowledge base 

to inform better decision-making as well as access multiple formal and informal 

communication channels, a so-called "network of resources".183F

184 Many of these advantages 

are shared by AI whose wide ‘network’ is a result of its ability to consider and process 

much larger amounts of data and information than a human director can.184F

185  

 

  
180 NZX Listing Rules, above n 51, at 3.5.1. 
181 Companies Act, s 126; s 151(3). 
182 Section 151(1); s 151(3). 
183 Bainbridge, above n 43, at 12. 
184 At 13. 
185 See discussion of the utility of AI at III(D)(1) above. 
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In the United Kingdom (the UK), companies can appoint corporations as directors.185F

186 The 

UK Companies Act requires at least one director who is a natural person, which does not 

bar corporate directorships, so long as this criterion is satisfied.186F

187  In 2015, however, the 

Small Business, Enterprise and Employment Act (SBEEA) amended the Companies Act 

to require all directors to be natural persons, with non-natural person directors to be phased 

out, with limited exceptions.187F

188 In September 2016 the SBEEA ban on corporate 

directorships was indefinitely postponed, and has not yet been reinstated.188F

189 The case 

against corporate directors is that there is a lack of transparency and accountability with 

respect to the individuals who influence the company.189F

190 These same concerns arise around 

the use of AI. 

 

Corporate directors and Robo-directors are similar in the sense that they both represent the 

granting of directorship to legal, but not natural, persons. Granting legal personality to AI 

software will likely give rise to issues of accountability and transparency that persist in 

relation to corporate directors. While AI could be appointed as a director in the same way 

that corporate directors are, this is not a sensible legislative development for New Zealand.  

 

According to the legal philosophy of Hans Kelsen, the concept of a legal ‘person’ means 

nothing but the personification of a complex of legal norms.190F

191 Granting something 

personhood merely means that the norms that apply to humans apply to that thing, as well. 

If an AI software was granted legal personhood and appointed to the board it would simply 

become  an "artificial" person who acts in the name of the company as human directors 

would.191F

192 After all, AI systems possess many of the same characteristics of subjects that 

  
186 Bainbridge, above n 43, at 5. 
187 Companies Act 2006 (UK), s 155. 
188 Bainbridge, above n 43, at 8. 
189 Browne Jacobson LLP "Prohibition on corporate directors – what's the latest?" (16 January 2019) < 
https://www.brownejacobson.com/training-and-resources/resources/legal-updates/2019/01/prohibition-on-
corporate-directors-whats-the-latest>. 
190 Bainbridge, above n 43, at 14. 
191 Hans Kelsen Pure Theory of Law (Max Knight (translator) The Lawbook Exchange Limited, New Jersey, 
2005) at 173. 
192 At 172. 
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have been granted legal personality: they are intelligent, make autonomous decisions, learn 

from their own experiences, and interact with other subjects of law.192F

193  

 

As UK legislators have discovered, however, not every legal person is fit for directorship. 

Granting legal personhood to AI, and allowing its appointment to the board, will create an 

accountability gap requiring our system of directors' duties and liability to be entirely re-

evaluated. In corporate governance, accountability requires human virtues, ethics, morals 

and values.193F

194 The most important ingredient of accountability is, therefore, full 

consciousness. 

 

Extending eligibility for directorship to all legal persons and then granting such personhood 

to AI will create more problems than it purports to solve.194F

195 AI software cannot be 

disciplined in accordance with typical approaches to agency problems. An entirely new, 

parallel system of accountability will need to be developed to accommodate Robo-directors 

compared to that which polices directors who are natural persons.195F

196 Assuming that not all 

companies will appoint Robo-directors, there will be two different systems of 

accountability which will exacerbate uncertainties and inequities in the application of 

corporate governance law. 

2 The Persisting Role of Shareholders 

Consistent with the overriding model of shareholder primacy employed in Anglo-Saxon 

corporate governance, power in the company ultimately rests with its shareholders.196F

197 

Shareholders retain the power to appoint and remove directors.197F

198 A company constitution 

allows the rules for directors' appointment and removal to be varied, but it is the 

shareholders who determine the terms of the constitution.198F

199 

 

  
193 Paulius Čerka, Jurgita Grigienė and Gintarė Sirbikytė "Is it possible to grant legal personality to artificial 
intelligence software systems?" (2017) 33(5) Computer Law and Security Review 685 at 690. 
194 Gramitto, above n 18, at 138. 
195 The peculiar nature of AI software as relates to incentives and legal accountability is discussed later in 
this paper at V(E). 
196 Gramitto, above n 18, at 137. 
197 Peter Watts Directors' powers and duties (LexisNexis, Wellington, 2009) at 27. 
198 Companies Act, s 153(2). 
199 Watts, above n 197, at 32.  
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If it becomes legally possible to appoint an AI software as a director in its own right, it is 

likely that shareholders will retain responsibility for its appointment. In the second phase 

of completely autonomous boards, shareholders could theoretically appoint multiple 

software offerings to mimic a diverse board of human directors.199F

200 This might allow the 

company to retain the benefit of the collective board. 

 

AI cannot be appointed as a director under New Zealand's current company law regime. If 

reform was enacted to allow for legal persons to become directors, as is the case in the UK, 

the accountability gap that would emerge would be too significant. In both phase one and 

two, shareholders retain responsibility for appointing directors. Given that AI cannot, and 

is unlikely to ever qualify for appointment, the role of shareholders remains hypothetical. 

 

C Delegation of Powers 

Section 130 of the Companies Act allows the board to delegate most of its powers to a wide 

class of persons.200F

201 In most instances, the board remains responsible for the exercise of the 

power as if it had been their own.201F

202 This provision acknowledges the reality of the boards 

day-to-day role and the impracticality of requiring them to take every business decision 

themselves. Corporate law, however, does not allow delegation of "the management 

function itself."202F

203 How s 130 delegation might operate in both phases of AI incorporation 

is explored below. 

1 Delegating Powers in Phase One 

The board will remain responsible for any decision delegated to AI software under s 130(2), 

unless they can show that they reasonably believed that the software acted in accordance 

with directors' duties and the law, and they monitored the software. 

 

On a fused board, human directors would be wise to monitor and oversee decisions made 

by AI. It will not be acceptable for directors to defer to AI software without taking some 

  
200 Gramitto, above n 18, at 135. 
201 Companies Act, s 130. 
202 Section 130(2). 
203 Dairy Containers v NZI Bank [1995] 2 NZLR 30 at 79. 
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effort to validate its recommendations. Questions remain as to the technical knowledge that 

will be demanded of directors, because this will inform their reasonable belief of the 

software's ability to comply with directors' duties and the law. Demanding a high level of 

technical understanding from directors could have a chilling effect on the uptake of 

directorships, or at least delegation of decisions. A hesitancy to delegate means that the 

utility offered by AI is untapped, decisions may be taken that are not in the company's best 

interests, and decision-making processes are more inefficient than they could be.  

 

One way that directors could satisfy this monitoring requirement and properly oversee 

delegation to AI could be through a process similar to the German algorithmic trading 

model. Securities companies using algorithms for high-frequency trading are required to 

operate risk control systems which provide for resilient trading systems, the avoidance of 

erroneous orders, and the use of trading systems in a way which avoids market abuse.203F

204 

Since 2018, investment service enterprises have been required to notify the Federal 

Financial Supervisory Authority, BaFin, when they engage in algorithmic trading.204F

205 

Similar standards could be applied to New Zealand directors to ensure that any AI systems 

that they delegate to are stable, avoid management errors, and comply with all laws and 

regulations.  

 

Florien Möslien suggests that in some circumstances, in order to fulfil their duty to act on 

an informed basis in the best interests of the company, it might also be compulsory for 

directors to defer to AI, to benefit from its inevitably superior analysis and insight.205F

206 In 

short, directors might have a duty to delegate to AI, or at least failure to do so would amount 

to a breach of their fiduciary duty of care. Imposing such a duty will have a chilling effect 

on directorships. Those with little technical knowledge will not to risk exposing themselves 

to personal liability based on their under or over-appreciation of AI's capabilities. A duty 

  
204 Securities Trading Act (Wertpapierhandelsgesetz – WpHG) 1998 (Germany) s 80(2)–(3). 
205BaFin Federal Financial Supervisory Authority "Algorithmic trading and high-frequency trading" (17 July 
2019) 
<https://www.bafin.de/EN/Aufsicht/BoersenMaerkte/Hochfrequenzhandel/high_frequency_trading_artikel
_en.html>. 
206 Florian Möslien "Robots in the boardroom: artificial intelligence and corporate law" in Woodrow Barfield 
and Ugo Pagallo (ed) Research Handbook on the Law of Artificial Intelligence (Edward Elgar Publishing, 
Cheltenham, 2018) at 660. 
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to delegate to AI, in some circumstances but not others, while still satisfactorily monitoring 

and scrutinising its outputs, is unreasonably onerous. 

 

Governance of AI is likely to develop as an additional duty of the board, perhaps under the 

umbrella of risk management and reporting.206F

207 The NZX Corporate Governance Code 

recommends that issuers have a risk management framework and that the board receive 

and review regular reports, as well as report on how the business is managing any material 

risks it faces.207F

208 Frameworks should be in place to identify and manage any risk, including 

environmental, social and governance risks.208F

209 The board is advised to track the 

development of existing risks and the emergence of new ones, as well as maintain a risk 

register which notes any steps taken to mitigate each risk.209F

210 AI which is delegated 

decision-making powers would necessarily become a part of this wider risk reporting and 

management. For NZX best-practice, listed companies would need to consider and report 

on the risks posed by delegation to AI. Furthermore, recommendation 8.1 of the Code 

provides for "key corporate governance information" to be made available on an issuer's 

website, so interested investors and stakeholders can review it at all times.210F

211 This would 

surely mandate the disclosure of any AI used in the governance of the company. 

2 Delegating Powers in Phase Two 

In the second phase of autonomous boards, delegation becomes irrelevant. Section 130 will 

need to be revised or completely removed. When there are no human directors, it is 

impossible for them to delegate to AI or monitor its decision-making.  

D AI as an Expert Adviser? 

Accessing experts is necessary and appropriate to enable the board to benefit from up-to-

date expertise when making business decisions. Section 138 of the Companies Act allows 

directors, when exercising their powers or performing their duties, to rely on information 

and professional or expert advice given by competent individuals. This reliance is only 

  
207 Enriques and Zetzsche, above n 21, at 22. 
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warranted where the director has reasonable grounds to believe that the person is 

competent, acts in good faith, makes proper inquiry where the need for it becomes apparent, 

and has no knowledge that such reliance is unwarranted.211F

212 How s 138 reliance might 

operate in both phases of AI incorporation is explored below. 

1 Expert Advice in Phase One 

Under the current statutory provisions, AI most likely falls under s 138(2)(b) of the 

Companies Act as "a professional adviser or expert in relation to matters which the director 

believes on reasonable grounds to be within the person's professional or expert 

competence".  "Person" is not defined in the Act, but assuming that AI could be considered 

a "person" for the purposes of this section, it appears that directors can reasonably rely on 

software which performs an advisory function. 

 

Difficulties may arise in meeting the subsection (2) requirements to act in good faith, make 

proper inquiry and have no knowledge that reliance is unwarranted. The extent to which 

directors are supposed to trust or scrutinise the AI is unclear. The Tech Nirvana Fallacy 

and our tendency to oversell AI's capabilities will likely lead to an overreliance on AI and 

significant trust placed in it.212F

213 Furthermore, the Black Box problem means that decision-

making is relatively opaque and near-impossible to scrutinise.213F

214 The average director will 

not appreciate the complex statistical algorithms whirring away beneath these decision-

making tools, and nor should they have to. However, this lack of technical knowledge could 

lead to failures to make proper inquiry and unwarranted reliance on its outputs, rendering 

the s 138 defence inapplicable. The "good faith" criteria in s 138(2)(a) could be a saving 

grace here – so long as directors undertake reasonable due diligence, they will not be 

expected to have extensive technical knowledge. At the very least, directors should be able 

to identify where AI's outputs seem nonsensical or incorrect based on their own 

understanding of the business, and exercise independent judgement as opposed to blind 

reliance on the software. 

 

  
212 Companies Act, s 138(2). 
213 See the discussion of AI's limitations vis-à-vis human directors at III(D)(2) above. 
214 See discussion of the Black Box problem at III(A) above. 
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These issues are likely to be left to the courts to decide. Legislative intervention may prove 

necessary to clarify whether AI is a “person” for the purposes of s 138(2)(b) and the 

understanding required of directors. Any legislative change must be careful to balance 

reasonable standards of competence with an unintended chilling effect on the uptake of 

directorships. 

2 Expert Advice in Phase Two 

In phase two, this provision will become irrelevant. It may continue to apply to Robo-

directors who utilise multiple AI software to make decisions, but would likely become 

confusing in application. Whether AI can act in "good faith", how it may go about making 

proper inquiry, and our ability to determine its 'knowledge' is complex and difficult in 

practice.  

 
V AI's Compatibility with Existing Directors' Duties in New Zealand 
 
AI entering the boardroom, whether in phase one or two, will require a total reconsideration 

of our system of directors' duties and personal liability.214F

215 Corporate law in New Zealand 

demands that directors fulfil certain duties, including: to act in good faith and in the best 

interest of the company,215F

216 to exercise their powers for a proper purpose,216F

217 to act with 

care, diligence and skill,217F

218 and to avoid conflicts of interest.218F

219 Fulfilling these obligations 

requires directors to make careful decisions which involve finely balanced judgements. 

There are concerns that AI would not be capable of replicating the human judgement 

required of directors, and that AI directors are therefore incompatible with the fundamental 

notions of corporate law, to constrain human agency relationships.219F

220 

 
An analysis of directors' core duties and how they can be reconciled (or not) with AI in 

both phase one and two follows. This analysis intends to be explorative, not exhaustive, 

and does not capture every issue that may arise when considering directors’ duties and AI. 

  
215 Möslien, above n 206, at 666. 
216 Companies Act, s 131. 
217 Section 133. 
218 Section 137. 
219 Section 139; s 140; s 145. 
220 Möslien, above n 206, at 666. 
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The following analysis is a pithy attempt to signpost the most obvious difficulties. 

Discussion of phase two assumes that AI could be appointed as a director, notwithstanding 

the analysis above. 

A Acting in Good Faith in the Best Interests of the Company 

Section 131 of New Zealand's Companies Act requires that directors, when exercising 

powers or performing duties, "act in good faith and in what the director believes to be the 

best interests of the company."220F

221 This subjective duty requires that a director act in good 

faith to promote the benefit of the company, even where doing so may amount to making 

an objectively unwise decision, and forms part of a directors’ fiduciary duty of loyalty.221F

222 

The interests of the company are the interests of the present and future shareholders as a 

whole.222F

223 

1 Good Faith in Phase One 

In phase one the human director will remain liable for any final decision and the s 131 duty 

will remain substantively unchanged in application.  It is likely that directors will use AI 

in an assistive or advisory way, to process inputs and guide decision-making, but retain the 

final decision-making powers. So long as a human director makes the final decision, acting 

in good faith to promote the benefit of the company, AI’s assistance will be no different 

from the types of advisory tools that directors already utilise.223F

224  

2 Good Faith in Phase Two 

Things become quite complicated if AI itself becomes a director and is obliged to act in 

the best interests of the company. Because AI relies on data, acting in the best interests of 

the company could be a simple matter of programming. So long as the interests of 

shareholders can be collected and catalogued accurately, an algorithm can be populated 

with this data.224F

225  

 

  
221 Companies Act, s 131. 
222 Regentcrest plc v Cohen [2001] 2 BCLC 80 at [123]. 
223 Gaiman v National Association for Mental Health [1970] 2 All ER 362 at 330. 
224 For example, the software Diligent already used by New Zealand companies as discussed in New Zealand 
Institute of Directors and MinterEllisonRuddWatts, above n 15, at 28. 
225 Mueller and Massaron, above n 82, at 22. 
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Issues will arise, however, when attempting to predict what the best interests of future 

shareholders might be. There is the possibility that AI with access to meaningful data and 

using machine-learning could be future-thinking. After all, AI algorithms are primarily 

designed to predict the probability of future events.225F

226 Nonetheless, issues of data 

dependency and deficiency remain paramount.226F

227 

 

Collecting the interests of shareholders and transforming this into data that can be used by 

a computer will come at some cost.227F

228 Data needs to be ‘manicured’ to make it more 

appropriate for processing and analysis.228F

229 Companies will need to invest in infrastructure 

and processes for generating, ‘manicuring’, delivering, and storing data. The data of a large, 

listed company, for example, will far exceed the storage capacity of a regular computer, so 

hardware demands must be carefully considered too.  

 

The interests of the company will change over time, and data will need to be constantly 

updated and managed. This role is typically performed by a human director who can use 

their relational skills to ascertain when the mood changes. AI algorithms without relational 

skills will miss subtle changes in stakeholder interests that human directors are attuned to. 

The ability of a Robo-director to fulfil this duty rests on accurate data which will be 

problematic and expensive to obtain.  

 

Prima facie, compliance with the s 131 duty will be difficult for Robo-directors because of 

issues of data dependency and a lack of relational skills.  

B Using Powers for Proper Purpose 

Section 133 of New Zealand's Companies Act mandates that directors exercise their powers 

only for the purposes for which they were granted, and not for any unapproved or improper 

purpose. 229F

230 A director may comply with the duty to act in good faith in the best interests 

  
226 Polson and Scott, above n 6, at 59. 
227 See the more extensive discussion of AI's limitations as they relate to data reliance at III(D)(2) above. 
228 Mueller and Massaron, above n 82, 22. 
229 At 30. 
230 Companies Act, s 133. 
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of the company, and still be in breach of their duty to use corporate powers for their proper 

purposes.230F

231  

 

This duty is most commonly considered where directors use corporate powers to prevent 

takeover bids for the company's shares. In these situations, directors who are anxious to 

keep their jobs will try and prevent the company being taken over, creating a conflict with 

their duty to use corporate powers for their proper purposes. In New Zealand, directors 

should not be involved in takeover bids, and any decision should be left to the shareholders 

to avoid this conundrum.231F

232  

1 Proper Purpose in Phase One 

In keeping with the analysis of the s 131 duty above, the use of AI in an advisory or assistive 

role will not change the way that this duty operates in practice. The use of AI in phase one 

might lead to greater compliance with this duty by human directors. AI is not anxious to 

keep its job and could be a useful tool when dealing with takeover situations by providing 

objective analysis, mitigating any conflict between directors’ personal interests and the 

purposes for which they are empowered to act.  

2 Proper Purpose in Phase Two 

Should Robo-directors take on directorships, compliance with this duty will once again 

depend on the reliability of data inputs. An algorithm can quite easily guarantee that powers 

are used for proper purpose as it operates within pre-programmed parameters. So long as 

AI takes decisions within narrowly-defined boundaries, utilising carefully-prepared data, 

it is likely to perform consistently with this duty. This duty may become irrelevant – AI 

will simply not be able to use powers improperly or have its discretion fettered in the same 

self-interested ways that human directors can. 

 

Consideration must be given to the role that shareholders will play in takeover decisions if 

AI makes decisions alone. In New Zealand takeovers do not require the support of the 

  
231 Hogg v Cramphorn Ltd [1966] 3 All ER 420 at 430. 
232 Peter Watts, Neil Campbell and Christopher Hare Company Law in New Zealand (2nd ed, LexisNexis, 
Wellington, 2015) at Chapter 18 and reflected in Rule 38 of the Takeover Code. 
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target company's board, but full takeovers do require acceptance by shareholders holding 

more than 50% of the voting rights in the target company.232F

233 Because overall responsibility 

for accepting takeovers rests with shareholders, this makes AI's involvement in this context 

a non-issue. AI will have to be programmed to defer to shareholders in takeover situations. 

Because a Robo-director has no motivation to protect its role in a takeover situation, it may 

become a useful tool which shareholders can use to assess any takeover bids.  

C Exercising Competence and Skill 

Section 137 of New Zealand's Companies Act imposes a duty on directors to exercise their 

powers and perform their duties with: 
the care, diligence, and skill that a reasonable director would exercise in the same circumstances, taking 

into account, but without limitation – 

(a) the nature of the company; and 

(b) the nature of the decision; and 

(c) the position of the director and the nature of the responsibilities undertaken by him or her. 

 

There are three fundamental attributes of this duty of care. When making decisions, 

directors must obtain all relevant information, have the ability to understand the 

information, and take the time to digest it before making a decision. Contrary to the 

approach at common law, this statutory standard is objective.233F

234 However, s 137(1)(c) 

allows for variations from the objective threshold, meaning that directors may be subject 

to an increased level of liability depending on the circumstances.  

 

Closely related to the s 137 duty are those in sections 130 and 138.234F

235 Section 130(1)(b) 

requires directors to monitor delegates to whom they have delegated any of their powers. 

Similarly, s 138 allows directors to rely on information provided by others, so long as the 

director acts in good faith, makes proper inquiry where the circumstances demand it, and 

has no knowledge that such reliance is unwarranted.235F

236 

  
233 Takeovers Panel "The Takeovers Code at a Glance" <https://www.takeovers.govt.nz/guidance/takeovers-
code-overview/>. 
 
234 The common law position is elaborated in Re Brazilian Rubber Plantations and Estates Limited [1911] 1 
CH 425 and Re City Equitable Fire Insurance Co, Re [1924] All ER Rep 485. 
235 Both of these provisions are discussed in some detail above in Part IV(C) and (D). 
236 Companies Act, s 138. 

https://www.takeovers.govt.nz/guidance/takeovers-code-overview/
https://www.takeovers.govt.nz/guidance/takeovers-code-overview/
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Sections 137, 130 and 138 attempt to balance imposing high standards on directorial 

decision-making with the unintended effect of chilling risk-taking by directors or deterring 

people from becoming directors. Generally, application of the s 137 duty has acknowledged 

that the law ought to protect good faith decision making, though directors are required to 

exercise a considerable level of skill and diligence.236F

237 

1 Competence and Skill in Phase One 

These duties could be quite easily adapted to apply to human directors who use assistive 

or advisory AI. So long as a director takes decisions that would be agreeable to the 

“reasonable director” in their circumstances, the assistance of AI will have no impact on 

this duty. Sections 130 and 138 are also still operable where a human director takes the 

final decision, so long as they monitor the AI, make proper inquiry and seek to verify 

information themselves.  

2 Competence and Skill in Phase Two 

Where Robo-directors take decisions alone, the application of s 137 becomes complicated. 

This duty imposes an objective standard, but in the case of Robo-directors, who is the 

“reasonable director”? Not all companies are likely to have Robo-directors, so establishing 

who the “reasonable director” is may significantly impact the liability of human directors. 

Is it the average Robo-director? Or the average human director? The former would impose 

too high a standard on human directors, given the established superiority of AI’s decision-

making vis-à-vis natural persons.237F

238 The latter may facilitate poorer decision-making by 

AI. It may become necessary to adapt this objective standard and move back towards the 

common law’s subjective approach. 

 

Alternatively, a variation of the objective standard could be accommodated by s 137(c) 

which allows for a more subjective analysis based on “the position of the director and the 

nature of responsibilities undertaken by him or her”. In practice, this provision is generally 

considered to apply to directors who perform specialist roles or those who have undertaken 

  
237 Watts, above n 197, at 246. 
238 See the discussion of AI's utility in decision-making vis-à-vis human directors at III(D)(1) above. 
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to use specialist skill.238F

239 Robo-directors could be considered to be using a 'specialist skill'  

and therefore subject to this higher standard of decision-making. 

 

Section 137 should be read in conjunction with sections 130 and 138. In phase two, the s 

130 monitoring requirement becomes inoperable, and the s 138 reliance criteria is 

complicated.239F

240  

 

Finally, and perhaps most convincingly, there are various fundamental issues with 

imposing a duty of care on a software algorithm which cannot appreciate the concept of 

‘care’ and possible loss in the same way that human directors can. This creates an 

accountability gap which our current compliance strategies are not designed to deal with. 

D Fiduciary Loyalty 

Finally, directors are subject to an overriding fiduciary duty of loyalty to the company. As 

a corollary to their duty to act in good faith in the best interests of the company, directors 

must always further the interests of the company, not their own. This duty of loyalty is best 

expressed as avoiding transactions that involve a conflict of interest or "self-dealing" 

transactions.240F

241  

 

This duty is elaborated in sections 139–144 of New Zealand's Companies Act which 

prohibit directors from participating in self-interested transactions. A director must disclose 

to the company any conflict of interest and note this on a conflict register.241F

242 Failure to 

comply with this requirement can attract a criminal penalty, and the company can avoid 

any transactions affected by an undisclosed conflict only where they did not receive fair 

value under it.242F

243 Other relevant obligations of loyalty are also expressed in sections 145 

and 189 which relate to the use of company information and the keeping of an interests 

register. 

  
239 Watts, above n 197, at 241. 
240 These provisions are analysed in some depth at Parts IV(C) and (D) above. 
241 Bernard Black "The Principal Fiduciary Duties of Boards of Directors" (paper presented at Third Asian 
Roundtable on Corporate Governance, Singapore, April 2001) at 2. 
242 Companies Act, s 189(c). 
243 Section 141(2). 
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AI's most intractable issue is the "consciousness conundrum": there can never be 

accountability for AI machines or artificial directors where they does not possess an 

appreciation for values, ethics, morals and external incentives.243F

244 All of these human 

foibles are closely tied to fiduciary duties of loyalty. 

1 Fiduciary Loyalty in Phase One 

Some curious issues arise around fiduciary duties in the case of fused boards. First, we 

should be wary of directors intentionally mis-programming software for their own gain by 

inputting data that favours their personal interests over others. This is similar to a self-

interested transaction and could occur where a director intentionally selects inputs which 

are likely to lead the AI to recommending investment in a company that they have a 

material financial interest in.  This sort of conflict would render the director "interested" 

for the purposes of s 139(1)(a) or (b) and need to be entered onto the interests register and 

disclosed to the board.244F

245  

 

Despite probably being captured by the self-dealing provisions, the risk that stakeholders 

will program AI software in a way that furthers their best interests, but not that of the 

company, remains significant. It is a well-established agency problem that an information 

gap persists between management and directors.245F

246 As long as management retains control 

of coding and data sources, information asymmetries will remain an intractable issue for 

corporate governance. The Companies Act deals with self-interested directors only, not 

management. To avoid these issues, it will be necessary for the board to develop a system 

of oversight of AI's programming. This is likely to fall under their existing risk monitoring 

and management role.  

 

Finally, when selecting AI software, it would be prudent of directors to disclose any 

interests or relationships that they have with the manufacturer or service provider in 

accordance with s 140 of the Act.  

  
244 Gramitto, above n 18, at 138. 
245 Companies Act, s 140. 
246 See the discussion of agency costs which arise on the Modern Anglo Saxon Board at II(A) above. 
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2 Fiduciary Loyalty in Phase Two 

A fully algorithmic board means that breaches of fiduciary duties of loyalty are unlikely. 

Robo-directors are not incentivised in the same ways as humans, and neither earn money 

nor work towards the objective of doing so. AI operates without bias and in accordance 

with its programming.246F

247 As a result, AI is unlikely to divert corporate assets or breach 

fiduciary duties for 'personal' gain. It is likely that provisions relating to self-dealing and 

loyalty will become irrelevant in phase two. 

 

Assuming that it is or becomes possible for AI to have fiduciary interests, it remains 

unsettled as to how an AI software could become "interested" in a transaction for the 

purposes of s 139(2). AI does not have relationships in the same way as humans, but are 

there other ways that it could become compromised or conflicted? Because the full extent 

of AIs capabilities are currently unknown, this is largely a philosophical question. 

Additionally, the Black Box problem means that AI's decision-making process is 

concerningly opaque.247F

248 It is possible that through the iterative machine learning process, 

AI could somehow develop self-interests and become "interested" in transactions. 

However, this assertion is perhaps a result of human tendency to anthropomorphise AI. It 

remains highly unlikely that these statistical models will become so humanlike as to 

develop fiduciary interests of their own. Accordingly, sections 139–144 will become 

frivolous in phase two. 

 

Finally, the risk of mis-programming by various stakeholders is amplified in phase two. 

Fully algorithmic boards risk becoming "puppets" of management, without attracting the 

suspicion of other stakeholders.248F

249 With no human directors to exercise oversight, issues 

of programming bias could be compounded. It may be necessary to legislate to control 

managerial loyalty, where human directors are non-existent. This could look like imposing 

fiduciary duties on management. Though, who appoints management? Presumably, not the 

  
247 This is discussed in some depth above at III(D)(1) However, its programming can be biased, as discussed 
at III(D)(2).  
248 Will Knight "The Dark Secret at the Heart of AI" (11 April 2017) MIT Technology Review 
<https://www.technologyreview.com/2017/04/11/5113/the-dark-secret-at-the-heart-of-ai/>. 
249 Enriques and Zetzsche, above n 21, at 33.  

https://www.technologyreview.com/2017/04/11/5113/the-dark-secret-at-the-heart-of-ai/
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Robo-director, even though it is directors who usually perform this function. It is unclear 

how, and in fact if, fiduciary duties can be imposed on management in this context. 

Presumably these duties would be enforced by either the Robo-director, which seems 

unworkable given its lack of relational skills, or some third-party regulator who would need 

to be established. This appears to shift directors' duties to managers, which is not the 

purpose of corporate law which aims to regulate directors. In any case, difficulties abound.  

E Adapting Compliance Strategies 

If directors do not comply with their duties, they risk exposing their personal assets. In 

New Zealand, penalties for breaches of directors' duties are primarily financial.249F

250 The risk 

of insolvency is an effective tool for compliance, but AI software will not be able to become 

insolvent, rendering liability regimes ineffective. It is unclear what it means for AI to hold 

assets or how it would acquire them. Additionally, when insolvent human legal persons 

violate others' rights, they can be held accountable using other tools such as apologies or 

jail time. For robots, these strategies are not available, effective, or particularly 

satisfying.250F

251 

 

In some respects, AI's compliance with legal rules could be more straightforward than a 

human director's depending on whether they are appropriately programmed. However, 

good faith efforts to design AI to avoid infringing legal rights is not a fool-proof solution, 

for even machines designed to avoid mistakes present risks. This is an unavoidable feature 

of AI and the often-opaque ways in which it operates. In cases where AI goes awry and 

causes damage, it is impossible to hold it personally accountable.  

 

Regulation of AI in New Zealand is in its infancy, and it is likely to follow international 

trends and require human oversight at all times.251F

252 This means that there must always be a 

human actor who can be held liable and compensate for damage. The requirement for 

human oversight may still present problems in phase one where human directors 

  
250 For example, see the Companies Act sections 373 and 373. 
251 Joanna Bryson, Mihailis Diamantis and Thomas D Grant "Of, for, and by the People: The Legal Lacuna 
of Synthetic Persons" (2017) 25 Artificial Intelligence & L 273 at 16. 
252 Hickman and Petrin, above n 12, at 11. 
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misappropriate AI yet benefit from "liability shielding". Furthermore, oversight is not 

possible in phase two, where the accountability dilemma is profound. How compliance 

strategies might operate in both phases of AI in the boardroom is explored below. 

1 Compliance in Phase One 

In phase one, the system for enforcing directors' duties remains the same because it is 

human directors who retain ultimate responsibility for AI's outputs. European Union Ethics 

Guidelines on Trustworthy AI suggest that management and the board should discuss and 

evaluate the development, procurement, and deployment of AI systems.252F

253 Corporate 

oversight might lead to a creation of a new Chief AI Officer, or a board committee who 

focus purely on AI. Though, to what extent are boards equipped to actually carry out this 

function? This would necessitate extensive training, technical knowledge, and reliance on 

third-party advisors. Reliance is probably permissible under s 138, but directors who have 

little understanding of the technology will struggle to properly exercise oversight.253F

254 It 

seems likely that any Chief AI Officer will be a NED with specialised technical expertise. 

 

It may become the case that directors are beholden to higher standards, such a Petrin's 

possible duty to delegate.254F

255 It is worth considering the chilling effect that phase-one AI 

might have on individuals’ willingness to take on directorships, particularly where their 

reputation and personal liability hinges on their ability to oversee and manage increasingly 

complex self-learning algorithms.255F

256 Top professionals may refrain from taking 

directorships in boardrooms where they share their duties with AI whose opinions are hard 

to challenge and who remain ultimately unaccountable – a worrying case of "accountability 

asymmetry".256F

257 

 

There remains a residual risk that human directors could begin to use AI to shield their own 

liability. AI could present unscrupulous actors with "liability management" opportunities, 

whereby human directors disclaim responsibility for risky decisions that AI has 

  
253 At 8. 
254 Hickman and Petrin, above n 12, at 31. 
255 This is discussed above at IV(C)(1). 
256 Gramitto, above n 18, at 134.  
257 At 134. 
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suggested.257F

258 As per the above analyses in Parts V(A)–(D), it seems that directors will be 

liable nonetheless, and undertake to use AI at their own risk. Under our current regime this 

is probably adequately addressed through mechanisms like piercing the corporate veil, to 

hold accountable the humans who work alongside the technology. For example, where 

executives at Volkswagen used AI to evade emissions schemes, the veil was pierced to 

impute accountability and prevent "liability shielding".258F

259 By design, phase one boards 

have legal persons alongside AI, who can stand to answer for any damage caused to others 

by AI's use. 

 

2 Compliance in Phase Two 

Our current system of corporate accountability is built on human desires and virtues. 

Ethics, morals, and values – inherently human phenomena – require a level of 

consciousness that AI is yet to satisfy. The consciousness conundrum presents the greatest 

hurdle in imposing accountability for directors' duties upon AI. If Robo-directors are 

capable of entering into complex legal relationships involving mutual rights and 

obligations, they will inevitably interfere with the rights of humans and other legal persons. 

Without an obligation to respect the rights of these other persons, those rights would, vis-

à-vis the AI, be rendered a nullity.259F

260 Legal obligations are meaningless if there is no way 

to hold AI accountable for them. 

 

In early 2017 the European Parliament adopted a resolution which suggested creating a 

specific legal status for AI.260F

261 Accordingly, sophisticated autonomous "robots" would have 

the status of "electronic persons" responsible for making good any damage they caused, as 

well as applying "electronic personality" to cases where robots make decisions 

autonomously or interact independently with third parties.261F

262  

 

  
258 Bryson, Diamantis and Grant, above n 251, at 14. 
259 Hickman and Petrin, above n 12, at 33. 
260 Bryson, Diamantis and Grant, above n 251, at 13. 
261 European Parliament Resolution of 16 February 2017 with recommendations to the Commission on Civil 
Law Rules on Robotics (2015/2103(INL)) at AB. 
262 At AB. 
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The European Parliament resolution acknowledges the difficulty in attributing legal 

responsibility to autonomous technologies. 262F

263  Autonomous AI, for example, could take 

decisions for itself and will not necessarily have legal persons to instruct or control it after 

inception. Accordingly, the more autonomous robots are, the less sufficient the ordinary 

rules of liability will be. The legal liability of corporate actors will rest on the establishment 

of new principles and rules to provide clarity.263F

264 The resolution considers that, when 

seeking to identify the person to whom a robot's behaviour is attributable, at present, the 

responsibility "must lie with a human and not a robot".264F

265  

 

One approach is that liability of responsible parties should be proportional to the actual 

level of instruction given to the software, and its degree of autonomy.265F

266 Thus, the greater 

a robot's learning capability or autonomy, and the longer it has been in use, the greater the 

responsibility of its "trainer".266F

267 This implies some level of manufacturer liability, or 

liability on the part of whoever in the organisation programs the software, likely managers 

in phase two.  

 

Alternatively, could it be shareholders who are liable, through a veil-piercing doctrine 

which imputes liability to investors? This seems impractical and difficult to achieve in 

widely-held companies where shareholders are largely apathetic. It also runs counter to the 

doctrine of limited shareholder liability. Nonetheless, because shareholders will be the ones 

who appoint Robo-directors, maybe it is fair that they take on some risk? This seems an 

unpopular position and will be marred by practical difficulties. 

 

Ideally, responsibility for algorithmic failure would lie with the corporate entity itself, 

especially if the software is proprietary. Even where technology has external inputs, it is 

the company who feed it data, deploy it, interact with it, and benefit from it.267F

268 If the 

corporation is held strictly liable for AI's failures, they will be forced to internalise all costs 

  
263 At Z. 
264 At AB. 
265 At 56. 
266 European Parliament, above n 261, at 56. 
267 At 56. 
268 Armour and Eidenmueller, above n 17, at 31. 
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of its use. Though, strict liability is not the perfect solution as the company may well lack 

funds to compensate the damage.268F

269 In phase two there are no human directors to hold 

liable and pursue for compensation, either. 

 

Because AI does not have assets with which it can compensate for shareholder losses, it 

may become necessary to require compulsory AI insurance. This is a method of resolving 

AI-liability issues suggested by the European Parliament Resolution.269F

270 To improve their 

loss-absorbing capacity, companies could be obliged to take up an insurance scheme 

whereby compensation is guaranteed for any damage caused by their algorithms. Private 

insurance companies are best placed to price the specific risk of algorithmic failure for any 

given company given their superior market knowledge compared to regulators.270F

271 

 

Mandatory insurance could operate similarly to D&O insurance that already exists for 

directors' breaches. Under s 162(5) of the Companies Act, Robo-directors, like their human 

counterparts, could obtain insurance for certain breaches of duties. A corporate insurance 

scheme could encourage managers and other corporate stakeholders to use AI for better 

decision-making, while also ensuring that shareholders' investments are not placed at 

undue risk. 

 

Regulatory reform is necessary to deal with Robo-directors. Corporate AI in phase two will 

force compliance mechanisms to shift from ex-post strategies (like those that control 

directorial behaviour through the imposition of duties) to ex-ante solutions which 

emphasise operating algorithms for rule-compliant behaviour. This shift "would involve 

various far-reaching changes for the whole anatomy of corporate law."271F

272 Furthermore, the 

classic 'veil-piercing' approaches to imputing accountability are inoperable, as there are no 

human individuals hiding behind the technology.  

 

  
269 At 32. 
270 European Parliament, above n 261, at 57. 
271 Armour and Eidenmueller, above n 17, at 33. 
272 Möslien, above n 206, at 667. 
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Regulators must be careful not to be seen to stifle entrepreneurial flexibility or commercial 

autonomy. 272F

273 Mandatory insurance schemes should not be so expensive as to become a 

market entry barrier, or dissuade innovation.273F

274 Investors are not attracted by harsh 

regulation, and may prefer to invest in companies where the board retains a human element. 

New Zealand regulators will need to make critical policy decisions based on their appetite 

for innovation and risk-taking. It must also be considered that enforcement mechanisms 

will likely require comprehensive technical knowledge, and this could displace traditional 

enforcement mechanisms like the courts. The opaqueness of the Black Box is hardly 

understood by AI-veterans, so will be entirely problematic for the average legal decision-

maker. 

 

The accountability dilemma is the greatest challenge to AI's entry into the boardroom. As 

the above analysis illustrates, corporate law is designed to police human actors, whose 

behaviour is shaped by moral, ethical and emotional incentives. Furthermore, robot 

solvency, or lack of financial assets through which to right its wrongs is fundamentally at 

odds with typical compliance tools in the corporate governance context. Unlike human 

actors, autonomous AI cannot take responsibility for its own actions. Instead, trouble arises 

in looking past the technology and attributing its wrongs to a human. The most sensible 

approach would be to require compulsory insurance, but regulating for this will prove 

difficult, as legislators must be wary of stifling innovation. Corporate compliance 

strategies, at present, cannot be reconciled with phase-two AI, and raise challenges in phase 

one. The awkward accountability questions raised by AI demand regulatory reform, and 

may be fatal to its full utility being  realised in corporate governance. 

 
VI  Conclusion 
 
As AI becomes ubiquitous in New Zealand, its increasing presence in corporate 

boardrooms will require some deeper thought. As this paper has illustrated, AI has the 

potential to replace NEDs as the principal legal strategy for addressing agency costs that 

persist on modern Anglo-Saxon boards. AI can facilitate more efficient decision-making 

  
273 Gramitto, above n 18, at 47. 
274 Armour and Eidenmueller, above n 17, at 34. 
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through minimising information-gathering and processing costs, mitigating the effects of 

bounded rationality, and eliminating the pervasive self-interests and individual biases that 

stymy the human board. 

 

Despite its utility, AI is foiled by a number of weaknesses. Notably, it is hampered by a 

critical dependence on data and remains susceptible to mis-programming which can further 

perpetuate information asymmetries in the boardroom. AI's fatal flaw will be its inability 

to replicate directors' relational skills, and intractable accountability issues presented by its 

use.  It is most likely that agency costs will not be eliminated, but rather change shape.274F

275 

Accordingly, NEDs continue to be an important tool for the Modern Anglo-Saxon board. 

 

AI in both phases raises peculiar issues in respect of New Zealand's current Companies 

Act, and our system of directors' duties. AI cannot be appointed as a director in its own 

right and will probably never gain this ability. Questions of delegation to and reliance on 

AI abound. How AI might assist human directors to fulfil their duties, as well as fulfil 

duties itself, remains complex and unclear. This analysis has been only exploratory. It is 

likely that further problems will emerge as AI increasingly enters the corporate context. 

Undoubtedly, AI in the boardroom frustrates the fundamental notions of corporate law 

which depend on human agency relationships. 

 

Thus, the possibility of entirely AI-dominated boards is currently zero. The imagined 

second phase, where Robo-directors replace humans, is a manifestation of the Tech 

Nirvana Fallacy. The phase-two hypothetical ignores the indispensable relational roles that 

human directors perform, overstates the capabilities of AI, and is naive about the 

technology's ability to right its wrongs. What seems more likely, is that human directors 

and AI software might soon co-exist in a fused corporate governance model. While AI has 

utility in the boardroom, it cannot render the human board obsolete. Human directors will 

always be necessary complements to corporate technologies, and will continue to perform 

critical functions which AI – as we currently understand it – cannot replicate. 

  
275 Armour and Eidenmueller, above n 17, at 22. 
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