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2 Trading Trusts and the Trusts Act  
 

Abstract 

Trust law in New Zealand is set to receive its first major update in over seventy years when 

the Trusts Act 2019 comes in to force on 1 January 2021. This paper assesses the extent to 

which the Trusts Act will impact businesses set up as "trading trusts". The distinguishing 

feature of a trading trust is that the office of a trustee is taken up by a limited liability 

company. The result is a trading entity with the inherent flexibility of the trust structure, 

combined with the advantages of separate legal personality and limited liability offered by 

a company. This paper begins by explaining, in more detail, what a trading trust is. It then 

introduces the Trusts Act, and analyses the main impacts the Act will have on a trading 

trusts settlor; the trustee company and its directors; the trusts' beneficiaries, and finally, 

the trading trusts creditors. Ultimately, this paper argues that while the Trusts Act makes 

several key changes which should alleviate a number of the concerns relating to the use of 

companies as trustees, it argues that if a company is going to act as a trustee, then the 

consequences of doing so must be taken seriously. Therefore, this paper argues that further 

reform is necessary to give effect to the fundamental nature of the trust relationship.  

 

Key Words: "Trading Trusts", "Trusts Act", "corporate trustee", "Directors Duties", 

"trustee indemnity". 
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I Introduction 
Trust law in New Zealand is set to receive its first major update in over seventy years when 

the Trusts Act 2019 ("the Act") comes in to force on 1 February 2021. While many of the 

Acts provisions are targeted at an archetypal family trust, the Act will have an impact on 

the use of trusts in commercial spheres.0F

1 This paper assesses the extent to which the Act 

will impact businesses set up as "trading trusts". The distinguishing feature of a trading 

trust is that the office of trustee is taken up by a limited liability company. Ordinarily, the 

trustee company typically holds very little – if any – assets outright. The result is a trading 

entity with the inherent flexibility of the trust structure, combined with the advantages of 

separate legal personality and limited liability offered by a company.1F

2 
 
The contribution of this paper is twofold. Firstly, this paper assesses the key impacts the 

Act will have on businesses set up as trading trusts,2F

3 and analyses whether further reform 

is necessary. Secondly, this paper explores how the competing obligations and interests 

owed in equity and under the Companies Act 1993 ("Companies Act") interrelate. Thus 

far, it appears that the use of companies as trustees has just been accepted without a 

thorough investigation into the underlying relationship between equity and company law. 

In light of this discussion, this paper ultimately argues that if a company is going to act as 

a trustee, then the consequences of doing so must be taken seriously. Therefore, while the 

Act makes several key changes which should alleviate a number of the concerns relating 

to the use of companies as trustees, this paper argues that further reform is necessary to 

give effect to the fundamental nature of the trust relationship.  
 
This paper is organised as follows. Part II explains, in more detail, what a trading trust is, 

and outlines their history and incidence. This paper then introduces, at a high level, their 

legal position, and explains why structuring a business in this way might be advantageous, 

before questioning whether such a structure ought to be prohibited. Part III introduces the 

  
1  See generally Helen Dervan "Trusts' Law Reform: Do We Need a Statutory Straitjacket?" (2014) 20 

Trusts & Trustees 673; Jeremy Muir "Commercial and Financial Trusts under the Trusts Act" (26 
July 2019) MinterEllison <www.minterellison.co.nz>. 

2  Donovan Waters "The Trust in a Changed and Yet Changing World" (2008) JITCP 205 at 230.  
3  These changes may make the use of a company as a trustee less desirable; this is a consequence that 

remains to be seen; see Law Commission Court Jurisdiction, Trading Trusts and Other Issues (NZ 
Law Com IP No 28, 2011) at 7.60 [Fifth Issues Paper]. 
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Act, outlining the impetus for the reform, the Act's origins and its scope. Parts IV–VIII are 

dedicated to assessing the impact of the Act on the various constituencies involved with – 

or affected by – companies acting as trustees. Part V looks at the position of a trading trusts 

settlor. Part VI analyses the position of the corporate trustee and its directors. Part VII 

assesses the position of a trading trusts beneficiaries, and Part VIII evaluates the Acts 

impact on a trading trusts' creditors. A brief conclusion follows, reiterating that while the 

Act makes a number of important changes which alleviate a number of the concerns 

relating to the use of trading trusts, further reform is necessary to give effect to the 

fundamental nature of the trust relationship. 

II The Trading Trust Model 
A What is a Trading Trust 
Trust law has evolved through centuries of judgments from the courts of equity. A trust is 

not a legal entity. Rather, a trust is a fiduciary relationship3F

4 wherein a trustee holds property 

for the benefit of the beneficiaries of the trust.4F

5 The trustee legally owns the property which 

is held subject to the beneficial interest of the trust's beneficiaries.5F

6 In New Zealand, a 

trustee may be an individual (or natural person) or an entity such as a company.6F

7  
 
Whereas the 19th-century use of trusts was principally for the retention and redistribution 

of wealth within a family, its 20th-century expansion has chiefly been in the commercial 

arena.7F

8 The trust is an essential tool in commercial life and is in constant use.8F

9 

Commentators have noted that "the future development of new and innovative uses of trusts 

in commercial applications is limited only by the imagination of lawyers",9F

10 and "one 

  
4  See generally, Paul D Finn Fiduciary Obligations (Law Book Company, Sydney, 1977) at 2. 
5  However, there is no real satisfactory definition, see John Mowbray QC and others Lewin on Trusts 

(18th ed, Sweet & Maxwell, 2008) at [1-01]; Paul Heath "Bringing Trading Trusts into the Company 
Line" (2010) 3 NZLR 519 at 521.  

6  Finn, above n 4, at 2. 
7  The definition of trustee includes non-natural persons as the definition of "person" in the 

Interpretation Act 1999 is inclusive of non-natural persons. If not, trading trusts would not exist. 
8  William Goodhart and Gareth Jones "The Infiltration of Equitable Doctrines into English Common 

Law (1980) 43 MLR 489; Donovan Waters "Trusts in the Setting of Business, Commerce and 
Bankruptcy" (1983) 21 Alberta L Rev 395; John Langbein "The Secret Life of the Trusts: The Trust 
as an Instrument of Commerce" (1997) 107 Yale LJ 165. 

9  Dervan, above n 1, at 675.  
10  Randell Krebs "Flexible Friend" (2008) 16(2) STEP J 17. 
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cannot predict how the trust might be used in the future as the population and economy 

grow".10F

11  
 
Since the late 1970’s, a commercial trading vehicle, known as a 'trading trust' developed as 

an adaptation of a discretionary family trust.11F

12 Although "no dogmatic structure restricts" 

their definition,12F

13 there are some common features associated with a trading trust.13F

14 Dal 

Pont considers that the "main characteristic of [a] trading trust is that the trust property is 

used in the conduct of business."14F

15 This distinguishes a trading trust from an investment 

trust under which property held by a trustee is used for passive (or active) investment.15F

16 

This paper takes a narrower view, defining a 'trading trust' as a trust where the sole trustee 

is a limited liability company,16F

17 which uses trust property to carry out its business.17F

18 The 

company is commonly referred to as a "corporate trustee" (or "trustee company"), and is 

formed for the purpose of administering the trust.18F

19 
 
A common feature of a trading trust is that it typically has few assets of its own.19F

20 Recently, 

Heath J defined a 'trading trust' as a business operated by an assetless company in its 

capacity as a trustee for named beneficiaries.20F

21 However, there is no reason for a company 

to be assetless to be considered a trading trust. This is simply a common feature of such 

  
11  Dervan, above n 1, at 680. 
12  Fifth Issues Paper, above n 3, at 6.11. 
13  Gino Dal Pont Equity and Trusts in Australia (6th ed, Thomson Reuters, Sydney, 2015) at [27.10]; 

The variety of definitions illustrates the descriptive rather than definitional nature of the term; see 
Fifth Issues Paper, above n 3, at 6.6. 

14  At 6.6. 
15  Dal Pont, above n 13, at [27.10]. 
16  Jeff Kenny and Jared Ormsby "Trading Trusts" in Andrew Butler and Tim Clarke (eds) Equity and 

Trusts in New Zealand (2nd ed, Thomson Reuters, Wellington, 2009) 415 at 416. 
17  This is not a new development; unless the trust instrument prevents the appointment of a corporation, 

a corporation may act as trustee: Trustee Act 1956, s 48; See also note 7 and accompanying text.  
18  This definition is largely based on the Law Commissions definition in their first report in 2002. See, 

Law Commission Some Problems in the Law of Trusts (NZLC R79, 2002) at 14. 
19  This is distinct from a trustee company under the Trustee Companies Act 1967, s 2(1). A corporate 

trustee is simply a company that is a trustee. Companies are allowed to hold the office of trustee by 
virtue of the Companies Act 1993, s 16; See also discussion at note 7.  

20  Typically a corporate trustee will have $100 or less of paid-up capital. See, for example, Octavo 
Investments Pty Ltd v Knight (1979) 144 CLR 360 (HCA) at 361; In Re Suco Gold Pty Ltd (In Liq) 
(1983) 33 SASR 99 at 101; Greg Kelly and Chris Kelly Garrow and Kelly Law of Trusts and 
Trustees (7th ed, LexisNexis, Wellington, 2013) at 29; There is no minimum capital requirement for 
a company in New Zealand, see Michael Dickie and others "Establishing a business in New Zealand" 
(1 January 2017) Thompson Reuters Practical Law <https://uk.practicallaw.thomsonreuters.com>. 

21  Levin v Ikiua [2010] 1 NZLR 400 (HC) at [97], affirmed [2010] NZCA 509, [2011] NZLR 678. 
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arrangements as it is a useful mechanism for asset protection. If the company does hold 

assets, though, a number of the concerns throughout this paper are relaxed.21F

22 Either way, 

all the assets the trustee typically "owns" are trust assets, which it has legal – but not – 

beneficial ownership of, and it uses these assets to carry out its business. The trust is 

operated for the benefit of the beneficiaries, who receive the profits,22F

23 and is usually 

discretionary.23F

24 Fig 1 provides a summary of the trading trust structure as discussed.24F

25  

 

 

B Incidence and History 
The use of trusts in commercial spheres is ubiquitous,25F

26  though the 'trading trust' as defined 

appears unique to New Zealand and Australia.26F

27 The first trading trusts emerged in the late 

1970's in Australia as an alternative to the use of a company.27F

28 The first major case reached 

the High Court of Australia in 1979,28F

29 and the subject began to receive scholarly attention 

  
22  For instance, the claims of unsecured creditors, or claims made by beneficiaries. See Parts VIII, A 

and VII, B respectively.  
23  Luke Preston Marshall "Liquidation of Trading Trusts: Problems for Creditors (and a lack thereof)" 

(LLB (Hons) Dissertation, University of Otago, 2017) at 5.  
24  Heath, above n 5, at 523.  
25  This assumes the various parties involved are all distinct persons, ie the beneficiaries are separate to 

the directors, or the shareholders of the company, however this may not be the case. In Levin v Ikiua, 
for instance, one of the beneficiaries of the trust was a family trust of one of the directors.  

26  See generally, Dervan, above n 1, at 680; David Chaikin and Gordon Hook (eds) Corporate and 
Trust Structures Legal and Illegal Dimensions (Australian Scholarly, Melbourne, 2018); Andrew 
Butler "Trusts and Commerce" in Andrew Butler and Tim Clarke (eds) Equity and Trusts in New 
Zealand (2nd ed, Wellington, Thomson Reuters, 2009) 1107.   

27  Marshall, above n 23, at 6.  
28  Levin v Ikiua (HC), above n 21, at [96]. 
29  Octavo, above n 20. 

Director 

Director 
Company X 
Ltd (Trustee) Director 

Transactions Third Parties 
(e.g. Creditors) 

Right to an indemnity from 
trust property for liabilities 
properly incurred 

Outside World 
(seen by those 
who deal with 
the company) 

Beneficiary 

Discretionary 
Trust 

Inside World (seen by 
trustee, beneficiaries, 
and IRD) 

Beneficiary Beneficiary 

Fig 1 – Trading Trust Model 



9 Trading Trusts and the Trusts Act  
 

in the 1980's,29F

30 which spread to New Zealand soon after.30F

31 Unlike company law, there is 

no public register of trusts,31F

32 so the true incidence of trading trusts is unknown. The Law 

Commission considers their use to be spreading,32F

33 though submitters responded saying 

they had yet to encounter trading trusts or any major problems from their use.33F

34 The best 

guess as to the current number of trading trusts comes from statistics published by the 

Inland Revenue Department ("IRD"). Each year, the IRD publishes statistics on the number 

of trusts that file tax returns,34F

35 and although their figures do not provide a complete picture, 

they suggest that the number of income-earning trusts is increasing, from 164,800 in 2000, 

to 237,800 in 2010.35F

36   
 
Indeed, trading trusts have received little judicial attention in New Zealand, especially in 

the higher courts, which may reflect the "relatively small value of many of these trusts, 

making protracted litigation uneconomical."36F

37 If New Zealand is anything like Australia, 

however, then the use of trading trusts is substantial. According to the Australian Taxation 

Office, in 2015 there were just over 643,000 discretionary trusts in Australia,37F

38 of which 

just under half were trading trusts.38F

39 In any case, the true position in New Zealand is 

unknown.  

  
30  HAJ Ford "Trading Trusts and Creditors’ Rights" (1981) 13 MULR 1; BH McPherson "The 

Insolvent Trading Trust" in PD Finn Essays in Equity (Law Book Company, Sydney, 1985) 142; 
HAJ Ford and IJ Hardingham "Trading Trusts: Rights and Liabilities of Beneficiaries" in PD Finn 
Equity and Commercial Relationships (Law Book Company, Sydney, 1987) 48. 

31  See for example AW Lockhart "Trading Trusts: An Examination of Trustees’ Liability and 
Creditors’ Rights" (1985) 5 AULR 313. 

32  Fifth Issues Paper, above n 3, ch 8.  
33  Law Commission Some Problems in the Law of Trusts (NZLC PP48, 2002) at 9. 
34  Law Commission, above n 18, at 14. 
35  Many trusts which do not earn income still obtain an IRD number and file; including trusts with no 

income, trusts earning passive income, estates and trading trusts, see Law Commission Review of 
the Law of Trusts: Preferred Approach (NZ Law Com IP No 31, 2012) at 8.7 [Preferred Approach]. 

36  At 8.7. 
37  Peter Moore "Trading Trusts: Law and Policy" (February 2008) at 1. 
38  In Australia, trusts involved in a business enterprise must have an 'Australian Business Number'. For 

this reason, they have numbers on the numbers of trusts, see Business Victoria "Trusts" (27 August 
2019) Business Victoria <www.business.vic.gov.au>. 

39  ACOSS Policy Briefing "Ending tax avoidance, evasion and money laundering through private 
trusts" (November 2017) ACOSS <www.acoss.org.au>; Peter Agardy Trading Trusts Explained 
(LexisNexis Butterworths, Victoria, 2018) at 1. 
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C General Principles 
The term "trading trust" is purely descriptive; it is not a legal term.39F

40 Trading trusts are 

subject to the same laws as any other trust.40F

41 A trading trust must satisfy the requirements 

for creating a valid trust, such as certainty of intention, certainty of subject matter, and 

certainty of object.41F

42 The default position in trust law is that trustees have no power to carry 

on business with trust assets as this puts the trust assets at risk,42F

43 so the trust instrument 

must expressly authorise the trustee to carry on business with the trust's assets. This 

authorisation may be very broad, though it is possible for a trust deed to place restrictions 

on how the trustee does business.43F

44 
 
Like any other trust, a trading trust is not a separate legal entity.44F

45 It describes a relationship 

characterised by a fiduciary relationship between the trustee(s) and the beneficiaries.45F

46 

When business is carried out by the trustee company, it is not the trust that is transacting 

but the trustee.46F

47 Therefore, the trustee is personally liable for all liabilities incurred in 

carrying out the trust unless the trustee is acting as an agent of the beneficiaries47F

48 or the 

person to whom the debt is owed agrees to limit the trustee's personal liability.48F

49 However, 

  
40  Unlike, for example, unit trusts, which are defined and regulated by the Unit Trusts Act 1960. 
41  Marshall, above n 23, at 6; It is well to remember, however, that the application of general trust 

principles in commercial spheres might be slightly nuanced, see Lord Browne-Wilkinson’s words 
in Target Holdings Ltd v Redferns [1996] 1 AC 421; [1995] 3 All ER 785 (HL) at 795.   

42  Lord Langdale’s judgment in Knight v Knight (1840) 3 Beav 148; 49 ER 58 is usually referred to as 
setting out the proposition that the three certainties are required. It was cited relatively recently in 
Thexton v Thexton [2001] 1 NZLR 237 at 246; see also See also Foreman v Hazard [1984] 1 NZLR 
586 (CA) at 594; The three certainties are set out in the Trusts Act 2019 at ss 15(1)(b)(i)–(iii).   

43  Lynton Tucker, Nicholas Le Poidevin and James Brightwell (eds) Lewin on Trusts (19th ed, Sweet 
& Maxwell, London, 2015) at 1672. 

44  See generally, Agardy, above n 39, where a draft trust deed is produced. 
45  There is much discussion about this in the literature. A trust describes a set of relationships, not an 

entity. It is just simpler to attach a name to it; see Peter Birks "Equity in the modern law: An exercise 
in taxonomy" (1996) 26 UWALR 1; Stephen Law and Juliet Moses "Trusts for Company and 
Commercial Lawyers" (New Zealand Law Society Webinar 2017) at 47; Rachel Paris "Trustee 
limitation of liability clauses in commercial transactions: issues and observations from a New 
Zealand perspective" (paper presented to Banking & Financial Services Law Association 
Conference, Queenstown, August 2014) at 1. 

46  David J Hayton, Paul Matthews and Charles Mitchell Underhill and Hayton Law of Trusts and 
Trustees (17th ed, LexisNexis Butterworths, London, 2007) at [1.1]; Andrew Butler "The Trust 
Concept, Classification and Interpretation" in Andrew Butler and Tim Clarke (eds) in Equity and 
Trusts in New Zealand (2nd ed, Thompson Reuters, Wellington, 2009) 44 at 44.  

47  Andrew Butler "Trustees and Beneficiaries" in Andrew Butler and Tim Clarke (eds) in Equity and 
Trusts in New Zealand (2nd ed, Thompson Reuters, Wellington, 2009) 107 at 146.  

48  The trustee must be carrying out the beneficiary's instructions, and, as agent, will have the authority 
to bind the beneficiary as principal.  

49  Muir v City of Glasgow Bank (1879) 4 App Cas 337.  
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as a trust is carried out for the benefit of the beneficiaries and not the trustee, equity has 

established that beneficiaries should bear the burden of trust liabilities. Courts of equity 

developed a principle under which a trustee is entitled to be indemnified from trust assets 

to cover properly incurred trust liabilities.49F

50 Trustees may also have a right to be 

indemnified from beneficiaries, though this is unlikely to occur in a discretionary trust.50F

51 

Often, the right to an indemnity is the only real 'asset' that the trustee owns.51F

52 The operation 

of the indemnity is discussed in more detail in Part VIII. 

D Why structure a business in this way? 
It is important to view trading trusts in the context of the conventional historical and legal 

distinctions between a company and a trust.52F

53 Limited liability companies were established 

as a way of protecting those wishing to invest in commercial trading activities.53F

54 The aim 

was to limit the risk borne by investors when engaging in business ventures that would 

provide economic and social benefits.54F

55 Companies are entities in their own right, and 

allow (greater) protection for the individuals involved if the company incurs debts.55F

56 They 

are governed by the Companies Act 1993, which provides for the process of 

incorporation56F

57 and the requirement for registration on the Companies Register.57F

58 The 

company name must end with the word "Limited" to warn creditors that the assets from 

which they may recover from are limited to those of the company.58F

59 Furthermore, the 

company name must be clearly stated in written communications and signed documents.59F

60  
 
Trusts, on the other hand, are formed to enable one person to hold assets for the benefit of 

another.60F

61 They are not separate entities, and there is no public register of trusts.61F

62 

  
50  This is currently provided for under s 38(2) of the Trustee Act 1956; Law and Moses, above n 45, 

at 47; this is discussed at length below, see Part V, B and Part VIII, A.  
51  Law and Moses, above n 45, at 47.  
52  Kenny and Ormsby, above n 16, at 446. 
53  Fifth Issues Paper, above n 3, at 6.1; Heath, above n 5, at 520. 
54  The long title of the Companies Act 1993 reads the Act "reaffirm[s] the value of the company as a 

means of achieving economic and social benefits through the aggregation of capital for productive 
purposes, the spreading of economic risk, and the taking of business risks". 

55  Heath, above n 5, at 520.  
56  Salomon v Salomon [1897] AC 22 (HL); Heath, above n 5, at 520. 
57  Companies Act 1993, ss 11–14. 
58  Companies Act 1993, ss 11–14. 
59  Companies Act 1993, s 21. 
60  Companies Act 1993, s 25. 
61  Ada Moshinsky An Introduction to Trusts (3rd ed, Les Cussen Institute, Melbourne, 2000) at 69.  
62  Fifth Issues Paper, above n 3, ch 8.  
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Historically, trusts have not been considered ideal vehicles for carrying out business,62F

63 and 

the use of a company acting as a trustee has been described as "counter-intuitive".63F

64 

Nevertheless, a hybrid that combines company and trust law offers a number of advantages, 

especially compared with other methods of carrying out business.  
 
First, the use of a corporate trustee protects individuals engaged in business activities from 

personal liability resulting from the separate corporate personality of the company.64F

65 

Contracts with third parties are made in the name of the company, not in the names of its 

directors. Therefore, the company is liable to discharge any debts incurred, including taxes, 

levies and statutory charges.65F

66 In this respect, a trading trust is a preferable structure to 

such alternatives as partnerships or sole traderships.66F

67 Relatedly, as trust property lies 

outside of the assets that are available to satisfy the claims of the trustee company's 

creditors, the use of a trading trust can be a useful mechanism for asset protection in the 

event of insolvency.67F

68 In this regard, a trading trust may be preferable to the use of a 

company. This has, however, attracted a justified degree of criticism.68F

69  
 
Second, as a trust is not a separate taxable entity, trust income or capital is distributed pre-

tax.69F

70 This can result in savings based on the marginal tax rates of the beneficiaries,70F

71 as 

income which might otherwise be taxed at the top rate or the company rate can be split 

among beneficiaries on lower marginal tax rates. A company, on the other hand, is a taxable 

  
63  Nuncio D’Angelo "The Unsecured Creditors Perilous Path to a Trust’s Assets: is a Safer, More 

Direct US-style Route Available?" (2010) 84 ALG 833 at 834.   
64  Levin v Ikiua (HC), above n 21, at [115]. 
65  Kenny and Ormsby, above n 16, at 417; Dal Pont, above n 13, at [27.10]; For a comparison of trading 

trusts to other business models, see Vicki Ammundsen Taxation of Trusts (3rd ed, CCH New 
Zealand, New Zealand, 2016) at 155-159.  

66  Pravir Tesiram "Contracting as a Trustee: Liability to Creditors and the Use of Private Trust 
Companies" (paper presented at New Zealand Law Society Trusts Conference, May 2005) at 168. 

67  Moore, above n 37, at 2. 
68  Dal Pont, above n 13, at [27.10].  
69  See below, Part II, E.  
70  Law and Moses, above n 45, at 7; Ammundsen, above n 65, at 23. 
71  If the beneficiaries are over 18 years of age then often the tax paid on income distributed to them is 

at a much lower rate than the trustee rate (which is currently 33%). Trading Trusts accordingly have 
an apparent tax advantage over companies which have many more rules around them in relation to 
the distribution of profit and the tax payable on that profit; see Peter Smith "Trading Trusts Beware" 
(21 October 2016) Smith and Partners <https://smithpartners.co.nz/>. 

https://smithpartners.co.nz/%3e
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entity.71F

72 If a company trades in its own right, then income tax is payable on its taxable 

income at the company tax rate. The trust structure, therefore, enables the trustee to 

engineer the most tax-effective distribution of business income between beneficiaries.72F

73  
 
This saving has, however, been described as only a "perceived" advantage,73F

74 primarily 

because trading trusts have greater administration costs.74F

75 In addition to the cost of 

incorporating and creating a company constitution, a trust deed must be drafted. There will 

be an ongoing requirement for separate accounts and tax returns,75F

76 and additional costs 

may be incurred due to added complexities which arise because businesses that operate in 

this way are not well-understood by clients.76F

77 Any costs that may be saved through a more 

effective tax distribution may be eroded by the extra administration costs. 
 
Third, the use of a trading trust offers a lot more flexibility when compared with other 

business models,77F

78  particularly regarding the selecting of beneficiaries and the amount and 

timing of the distributions made.78F

79 Profits are released as distributions to beneficiaries 

rather than dividends to shareholders, allowing the use of discretionary and unequal 

distributions.79F

80 For instance, the trust deed may authorise the trustee to distribute any, all, 

or none of its profits to a list of beneficiaries, whereas dividends must be distributed 

proportionally based on share ownership.80F

81 Additionally, the use of a corporate trustee may 

avoid some of the restrictive regulations imposed on incorporate companies. For instance, 

  
72  Inland Revenue Department "Income Tax for Businesses and Organisations" (2020) Inland Revenue 

Department <www.ird.govt.nz>. 
73  Kalev Crossland "Unsecured creditors and the ‘Uncorporation’: issues with trading trusts post 

Global Financial Crisis" (2011) 17(3) Trusts & Trustees 185 at 187.  
74  Josh Hayes "Don’t ask me, it was the trust" (LLB (Hons) Dissertation, University of Otago, 2017) 

at 5.  
75  Agardy, above n 39, at 13-15, 21-22; Les Allen "Trading Trusts Under the Spotlight" (September, 

2019) Gazeburt <www.gazeburt.co.nz>. 
76  Agardy, above n 39, at 13-15, 21-22. 
77  At 13-15, 21-22. 
78  This has been described as a trading trusts main advantage, see Marshall, above n 23, at 6. 
79  Dal Pont, above n 13, at [27.10]. 
80  Ammundsen, above n 65, at 139. 
81  Companies Act 1993, s 53(2); this is not always the case, s 53(2A) provides "The constitution of a 

company may provide for differential dividends in respect of the shares in a class of shares, which 
may be determined on any differential basis", however, this is only where the differential basis is 
"based on objective criteria and not on the exercise of a discretion by, or an opinion of, the board of 
the company." A trading trust would still be more flexible than this. 
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the trusts, and therefore the company's performance may have a significant element of 

confidentiality.81F

82  

E Are they legitimate? 
Not long after the first trading trusts emerged in Australia did they begin to attract scholarly 

attention. Professor Ford argued that the "fruit of this union of the law of trusts and the law 

of limited liability companies is a commercial monstrosity",82F

83 and considered that such a 

structure had the potential to undermine the utility of the company as an entity through 

which business is carried out.83F

84 Some questioned whether "trading trusts … (no doubt 

entered into for taxation purposes) should be allowed to exist."84F

85 The reason for this largely 

revolves around the following problem.  
 
Creditors that transact with a corporate trustee are unlikely to be aware that the business 

they are dealing with is any different85F

86 given there is no positive obligation on businesses 

set up as trading trusts to disclose this fact.86F

87 Therefore, they are likely to assume they are 

dealing with an ordinary company and that any assets the corporate trustee holds are legally 

owned by them, when in fact they are not.87F

88 This has two important consequences.  
 
First, creditors are unlikely to be aware that they may need to take security over trust 

property or get personal guarantees from the directors to protect their interests.88F

89 Second, 

as creditors contract with the trustee company, it is the company that is liable for trust 

debts.89F

90 However, it would be futile to seek recovery of debts from the trustee given trading 

trusts typically have little private wealth. Instead, creditors will have to rely on the trustees 

right to an indemnity or seek recovery against the individual directors themselves.90F

91 

  
82  Agardy, above n 39, at 13-15. 
83  Ford, above n 30, at 1.  
84  At 1. 
85  Re Byrne Australia Pty Ltd [1981] 1 NSWLR 394 at 399.  
86  Fifth Issues Paper, above n 3, at 7.5.  
87  Submission of Reeves Middleton Young on Preliminary Paper 48: Some Problems in the Law of 

Trusts (submission dated 4 March 2002) at 1; Fifth Issues Paper, above n 3, at 7.3. 
88  As mentioned above, if the corporate trustee does hold assets, then the following concerns are 

somewhat relaxed. See note 21 and accompanying text.  
89  Reeves Middleton Young, above n 87, at 1; Fifth Issues Paper, above n 3, at 7.3. 
90  At 6.3. 
91  See Part VIII, C.  
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However, the indemnity could be seriously impaired,91F

92 or the directors may have little 

private wealth to pay any outstanding debts.92F

93 In which case, the trusts' beneficiaries may 

receive a windfall gain at the expense of trusts creditors, who may be left with no effective 

means to recover their debts.93F

94 And while similar concerns could be raised against 

impecunious natural persons acting as trustees, the risk to creditors is more significant in 

this context as it is trust property that is being actively used to carry out business.94F

95Heath 

J captured this fear neatly:95F

96 
 

Because the use of an assetless corporate trustee has the potential to defeat the 
interests of genuine creditors of a company, there is (rightly) a healthy degree of 
cynicism surrounding its use.  

 
Indeed, the Law Commission considered whether the use of companies as trustees should 

be prohibited entirely.96F

97 However, this was described as "too big a sledgehammer",97F

98 and 

the Act does not prohibit their use. Irrespective of any trust, thin capitalisation concerns 

could be raised in respect of many companies.98F

99 The use of a company itself is inherently 

harmful to creditors, as it is against creditors that the liability in question is being limited.99F

100 

In any case, in the same passage referred to directly above, Heath J also observed that:100F

101  
 

[I]t is as well to remember that a trading trust may be used for legitimate purposes, 
without its directors or shareholders having any intention to defeat the rights of 
creditors with whom it does business. 

 

Certainly, this paper does not argue that trading trusts are illegitimate and that they should 

be prohibited,101F

102 though it does argue that if such a structure is going to be used, then the 

consequences of involving a trust must be taken seriously.102F

103 

  
92  Fifth Issues Paper, above n 3, at 7.21. 
93  Kenny and Ormsby, above n 16, at 463. 
94  Fifth Issues Paper, above n 3, at 7.1; Some consider this concern may be overstated, see Marshall, 

above n 23, University of Otago, 2017) at 17-18.  
95  Fifth Issues Paper, above n 3, at 7.3. 
96  Levin v Ikiua (HC), above n 21, at [101]. 
97  Fifth Issues Paper, above n 3, at 6.26.  
98  Law Commission, above n 33, at [25]. 
99  Submission of the Institute of Chartered Accountants of New Zealand (ICANZ) on Preliminary 

Paper 48: Some Problems in the Law of Trusts (submission dated 21 March 2002) at 9; Submission 
of the Property Law Section, New Zealand Law Society on Preliminary Paper 48: Some Problems 
in the Law of Trusts (submission dated 12 March 2002) at 3. 

100  Marshall, above n 23, at 14.  
101  Levin v Ikiua (HC), above n 21, at [101]. 
102  For a general defence of trading trusts see Marshall, above n 23, ch 3.  
103  See in particular, Part VI, A and Part VII, B. 
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III The Trusts Act 2019 
A The case for a new Act 
Trusts are an integral part of New Zealand's legal infrastructure.103F

104 Trusts are utilised in 

many sectors of our society, from families looking to hold their wealth collectively; by 

charitable institutions; by financiers involved in complex transactions; by Māori to hold 

Māori land or provide effective governance post treaty settlement; and by businesses who 

seek a flexible governance structure.104F

105 The Law Commission estimates that there are 

between 300,000–500,000 trusts in New Zealand.105F

106 Providing a robust, clear and 

accessible framework for trusts to operate in is crucial. However, the Law Commission's 

review of trust law led them to the "clear conclusion that the current legislation 

underpinning trusts is unsatisfactory and in need of reform".106F

107 For the following reasons, 

the Law Commission recommended that a new Trusts Act should be introduced to replace 

the Trustee Act 1956:107F

108 
 
There is confusion in the community about the role of settlors, the duties of trustees 
and the rights of beneficiaries that in our view threatens the institution of the trust.  

 
The Trustee Act 1956 is … in need of modernisation; in parts it is unreadable, and its 
provisions are inaccessible when they are most needed to aid with the administration 
of trusts to allow trusts to fulfil the purposes for which they were set up.  
 
The default provisions of the Trustee Act 1956 that are essential to trusts working 
efficiently and effectively no longer represent current good practice, and are a barrier 
rather an aid to getting trusts right.  

 
There are clear problems with the current legislation; fortunately, a number of these 

concerns have been alleviated through the passage of the Act.108F

109 

  
104  Law Commission Review of the Law of Trusts: A Trusts Act for New Zealand (NZ Law Com No 

130, 2013) at 6 [Final Report]. 
105  At iv. 
106  At 6.  
107  At iv. 
108  At iv.  
109  Many changes the Act makes are not within the scope of this paper; for a general review, see Geoff 

McLay "How to Read New Zealand’s New Trusts Act 2019" (2020) 13 J Eq 325.  
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B Origin & next steps 
The Act originated out of a 5-year project, which produced five issue papers,109F

110 one 

preferred approach paper110F

111 and a final report.111F

112 A draft bill was introduced to Parliament 

in August 2017.112F

113 The Act received the Royal Assent on 30 July 2019 and comes into 

effect on 1 February 2021. This represents the end of the first stage of the Law 

Commissions project.113F

114 The Law Commission intends to revisit other specialised areas of 

trust law such as charitable and purpose trusts, and the use of companies and other 

corporates as trustees.114F

115 Unfortunately, these projects have been delayed, and it is unclear 

when they will be returned to.115F

116 Nevertheless, this provides an opportunity to engage with 

one of the issues that the Law Commission intends to revisit 

C Scope of the Act 
The Act applies to all express trusts in New Zealand, whether settled before or after the 

Act comes in to force.116F

117 While the Act contains a number of provisions dealing with the 

operation and administration of trusts, it does not attempt to codify the entire body of trust 

law.117F

118 Instead, it aims to incorporate, modernise and enhance the provisions of Trustee 

Act 1956,118F

119 thereby making the day-to-day administration of trusts easier, more 

accessible,119F

120 and make the resolution of problems less expensive and more efficient.120F

121 

Similarly, the Act does not aim to change the current law relating to the administration of 

trusts. The vast majority of the Act's provisions are based on shoring up existing 

  
110  Law Commission Review of Trust Law in New Zealand: Introductory Issues Paper (NZ Law Com 

IP No 19, 2010); Law Commission Some Issues with the Use of Trusts in New Zealand (NZ Law 
Com IP No 20, 2010); Law Commission Perpetuities and the Revocation and Variation of Trusts 
(NZ Law Com IP No 22, 2011); Law Commission The Duties, Office and Powers of a Trustee (NZ 
Law Com IP No 26, 2011) [Fourth Issues Paper]; and Fifth Issues Paper, above n 3. 

111  Preferred Approach, above n 35. 
112  Final Report, above n 104.  
113  McLay, above n 109, at 327. 
114  The first stage was to deal with the re-writing of the Trustee Act 1956, and to deal with core general 

issues of trust law, see Final Report, above n 104, foreword. 
115  Final Report, above n 104, at 1.15. 
116  McLay, above n 109, at 328.  
117  Trusts Act 2019, s 5(1).  
118  Trusts Act 2019, s 5(8), which reads "This Act (a) is not an exhaustive code of the law relating to 

express trusts; and (b) is intended to be complemented by the rules of the common law and equity 
relating to trusts (except where otherwise indicated or where those rules are inconsistent with the 
provisions of this Act)". 

119  Final Report, above n 104, at v.  
120  At v. 
121  At iv.  
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practice,121F

122 and the changes the Act does make are designed to make the administration of 

trusts easier and to militate any perceived ill-effects.122F

123  
 
That said, concerns remain that the Act may have some perverse, unintended, or 

unaccounted-for consequences – especially in a commercial context.123F

124 Helen Derven 

argued that there is a "clear and significant risk that [the Act] will have an adverse effect 

on the use and operation of trusts in New Zealand."124F

125 She continued, "various aspects of 

the proposed legislative changes are highly problematic and require more detailed research 

and consideration", and that a "deeper analysis of the ramifications of the proposals needs 

to be undertaken".125F

126 Importantly, she stated this before the Act underwent extensive 

consultation and revision. Nonetheless, the risk that there may be some unintended 

consequences remains. 

IV The Trusts Act and Trading Trusts 
Having explained what a trading trust is and provided an overview of what the Act aims to 

achieve, this paper moves to assess the main impacts the Act will have on the various 

constituents involved with or affected by, a company acting as a trustee.126F

127 In general, the 

following part of this paper first outlines the current legal position, analyses how the Act 

does (or does not) affect that position, and indicates whether further reform is necessary.  
 
This paper begins by exploring the position of a trading trusts settlor, focussing on the use 

of trustee exemption and indemnity clauses. The Act's provisions that deal with exemption 

clauses are unlikely to have a significant impact on trading trusts given that they commonly 

have little private wealth. However, confirmation that the trustees right to an indemnity 

cannot be excluded by the trust instrument is a positive change as it ensures that unsecured 

creditors' claims will not be defeated by a clause in the trust instrument. Next, this paper 

analyses the position of the corporate trustee and its directors, assessing how the obligations 

  
122  At v. 
123  At v. 
124  See also McLay, above n 109, at 326, noting that he expects a number of commentaries about the 

Act from a commercial perspective will be written. 
125  Dervan, above n 1, at 690.  
126  At 690.  
127  This part of this paper has drawn much inspiration from the chapter on trading trusts in Equity and 

Trusts in New Zealand, see Kenny and Ormsby, above n 16, ch 16.  
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imposed on directors under the Companies Act and the Trusts Act interrelate, before 

discussing what constitutes a trading trusts "best interests". This paper argues that the law 

should be amended so that a corporate trustees' directors should be held personally 

responsible for ensuring the corporate trustee performs the obligations it owes in equity. 

Equally, it is argued that the "best interests" of a trading trust are that of trusts beneficiaries; 

otherwise, the directors risk breaching their obligations owed under the Companies Act, 

and equally risk causing the corporate trustee to act in breach of trust.  
 

Thereafter, this paper assesses the position of a trading trusts beneficiaries, focusing on the 

provision of information obligation, and the likelihood that beneficiaries will recover from 

the trustee for breaches of trust. It is argued that beneficiaries ought to be granted a direct 

"look through" to claim against the corporate trustees' directors. Finally, this paper assesses 

the position of a trustee company's creditors – looking at the position of secured and 

unsecured creditors, and the likelihood of recovery against the trustee company's directors. 

While the position of an unsecured creditor has been greatly improved, the problem 

remains that unsecured creditors are unaware of the fact that they are dealing with a 

company acting as a trustee. Therefore, it is argued that the law should be amended to 

require companies acting as trustees to disclose this fact.  

V Position of a Settlor of a Trading Trust 
Trading trusts are not given specific statutory recognition by the Act,127F

128 and because a 

trading trust is like any other express trust, the Act is more or less applicable in its entirety. 

Settlors must therefore ensure that the trust instrument is compliant with the Act by 30 

January 2021.128F

129 Two specific areas that settlors of trading trusts will likely need to change 

are the use of trustee exemption clauses and exclusion of indemnity clauses.129F

130  
 

Many trust deeds contain clauses that exclude or restrict the liability of a trustee for a failure 

to properly carry out the duties imposed on the trustee by law or the trust instrument.130F

131 

Such clauses enable the trustee to manage their risks and provide protection for trustees 

  
128  The term 'trading trust' is not found within the definition section of the act, see Trusts Act 2019, s 9.  
129  The date in which trust instruments must be consistent is by 30 January 2021; Trusts Act 2019, s 

2(1).   
130  In Levin v Ikiua, for example, the trust instrument had a restricted indemnity clause. See Levin v 

Ikiua (HC), above n 21, at [14]. 
131  Fourth Issues Paper, above n 110, at 3.1. 
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against litigious beneficiaries,131F

132 thereby making trusteeship more attractive.132F

133 However, 

beneficiaries and creditors are vulnerable to the consequences of such clauses, as they will 

potentially lose out if the value of the trust assets is reduced by trustees not conducting 

themselves as they should.133F

134 This paper now turns to address these issues.  

A Trustee Exemption Clauses 
1 Current Law 
Trustee exemption clauses are not prohibited in New Zealand, nor is it desirable for them 

to be prohibited completely.134F

135 Many trustees see exemption clauses as giving them 

protection in a commercial world that changes through regulation, unforeseen 

consequences, or the actions of external actors.135F

136 Professional trustees might also be 

excessively cautious and avoid commercial opportunities that would be in the best interests 

of the beneficiaries,136F

137 which is of particular relevance to a corporate trustee.  
 
There are four main ways in which a trustee can exclude or limit their liability,137F

138 each 

raises a question of principle that goes to the very heart of trust law.138F

139 Exclusion of 

liability clauses prevent a trustee from being held liable for their actions. Generally, a 

trustee is entitled to rely on an exclusion of duty clause unless their actions constitute fraud, 

dishonesty and recklessness.139F

140 Less clear is whether a trustee is entitled to rely on an 

exclusion of duty clause for gross negligence. Millett LJ in Armitage v Nurse held that a 

properly-worded exemption clause could exclude a trustee's liability for gross 

negligence.140F

141 Other jurisdictions, however, have refused to allow a trustee to avoid 

liability for gross negligence.141F

142 New Zealand's position was recently considered in 

  
132  Final Report, above n 104, at 5.26. 
133  At 5.26.  
134  At 5.26. 
135  Kenny and Ormsby, above n 16, at 437. 
136  At 437. 
137  At 437.  
138  Three of which are dealt with here, the fourth category, indemnities, are dealt with next, see Fourth 

Issues Paper, above n 110, at 3.1; Kenny and Ormsby, above n 16, at 439.  
139  Helen Dervan and Jeremy Johnson "The Role of the Trustee" (New Zealand Law Society Seminar 

2013) at 41.  
140  Kenny and Ormsby, above n 16, at 439. 
141  Armitage v Nurse [1997] 2 All ER 705. 
142  Kenny and Ormsby, above n 16, at 439, fn 89.  
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Spencer v Spencer.142F

143 There, the Court of Appeal expanded Armitage's narrow subjective 

definition of "honesty" by incorporating an objective element.143F

144 Where a trustee has actual 

or constructive knowledge that their conduct is prohibited,144F

145 and they fail to act as an 

honest person would, they breach the core duty of honesty.145F

146 
 
A settlor may also attempt to limit the trustees' liability through an exclusion of duty clause. 

Millett LJ held in Armitage that for a trust to exist there must be an irreducible core of 

duties from which derogation is impossible.146F

147 The irreducible core is the duty to "perform 

the trusts honestly and in good faith for the benefit of the beneficiaries".147F

148 This stems from 

the view that a settlor should be permitted to determine the scope of the benefits conferred 

on beneficiaries and the protection to be afforded to a trustee. Therefore, provided the 

exclusion of liability clause did not undermine the trust itself, it would be upheld. Finally, 

settlors may grant trustee's extended powers through an extended powers clause.148F

149 An 

extended powers clause authorises a trustee to act in ways that would ordinarily be 

prohibited. That said, an extended powers clause must still be exercised in accordance with 

any duty that attaches to the exercise of the power.149F

150  

2 Impact of the Trusts Act 
The Act does not prohibit the use of trustee exemption clauses.150F

151 However, it does make 

a number of changes designed to deal with the problems flowing from the use of such 

clauses. Where an exemption or indemnity clause applies, beneficiaries are unlikely to have 

an effective means of redress for loss of trust property,151F

152 and it seems that many settlors 

are unaware that beneficiaries might lose out as a result of an exemption clause.152F

153 More 

  
143  Spencer v Spencer [2013] NZCA 449, [2014] 2 NZLR 190. 
144  At [131]. 
145  Westpac New Zealand Ltd v MAP and Associates Ltd [2011] NZSC 89, [2011] 3 NZLR 751 at [27]. 
146  Spencer v Spencer, above n 143, at [131] 
147  Armitage v Nurse, above n 141, at 713; Andrew Butler and DJ Flinn "What is the Least That We 

Can Expect of a Trustee – Exclusion of Trustee Duties and Exemption of Trustee Liability" (2010) 
NZ L Rev 459 at 466–467. 

148  Armitage v Nurse, above n 141, at 713. 
149  This is particularly relevant from the perspective of a trading trust as trust property can't normally 

be used for business, see Tucker, Le Poidevin and Brightwell, above n 43, at 1672. 
150  Bartlett v Barclays Bank Trust Co Ltd [1980] 1 Ch 515. 
151  See discussion around note 135 and accompanying text for why this is not desirable.  
152  Final Report, above n 104, at 5.26.   
153  Bogg v Roper (1998/99) 1 ITELR 267; Final Report, above n 104, at 5.27. 
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fundamentally, the Law Commission was concerned that broad exemption clauses threaten 

the very institution of trust.153F

154 The core feature of a trust is that the trustee owes obligations 

to the trust's beneficiaries.154F

155 While such clauses do not remove the obligations trustees 

owe, they remove the most significant consequences of a breach of trust and without the 

most effective form of redress, which arguably makes the duties trustees owe hollow.155F

156 

Therefore, the Act includes a number of provisions to alleviate these concerns.  
 
First, the Act provides that persons who assist in the creation of a trust156F

157 must take 

reasonable steps to ensure the settlor is aware of the meaning and effect of the exemption 

or indemnity clause.157F

158  This is especially relevant when dealing with a trading trust. Due 

to the complexity involved in setting up one of these businesses, a paid advisor is likely to 

assist.158F

159 The Act also clarifies the types of conduct for which liability cannot be excluded. 

The line is drawn at "dishonesty, wilful misconduct, or gross negligence."159F

160 Gross 

negligence is an advance on the existing law, but one the Law Commission was satisfied 

with.160F

161 Gross negligence is defined by the Act as conduct:161F

162  
 

[S]o unreasonable that no reasonable trustee in that trustee's position and in the same 
circumstances would have considered the conduct to be in accordance with the role 
and duties of a trustee. 

 
The Act also provides a list of factors that the court must have regard to when assessing 

whether a trustee has been grossly negligent.162F

163 As a result of these provisions, trustees 

  
154  Law Commission, above n 18; Irish Law Reform Commission Trust Law: General Proposals (LRC 

92-2008, Dublin, 2008) at 76–77, quoted saying "[T]he tension in respect of trustee exemption 
clauses lies in the conflict between settlor autonomy and the entitlement of trustees to be protected 
from liability on the one hand with the entitlement of beneficiaries, the "irreducible core of trustee 
obligations" and public policy on the other." 

155  Dal Pont, above n 13, at [17.95]; Final Report, above n 104, at 5.27.  
156  At 5.27. 
157  Defined by the Act as a person who is paid to advise on the creation of a trust or prepare the terms 

of a trust and recommends that the settlor should, or causes the settlor to, include a liability exclusion 
or indemnity clause in the terms of the trust, see Trusts Act ss 43(1)(a)-(b). 

158  Trusts Act 2019, s 43(2); exemption or indemnity clauses in this section are defined as a clause that 
has the effect of limiting or excluding the liability of a trustee for breach of trust; or granting a trustee 
an indemnity against the trust property for the trustee’s liability for breach of trust, see Trusts Act 
2019, ss 43(5)(a)-(b).  

159  Michael Dickie and others, above n 20.  
160  Trusts Act 2019, ss 40-41.  
161  Final Report, above n 104, at 5.34; See generally, McLay, above n 109, at 341-344.   
162  Trusts Act 2019, s 44(2). 
163  Trusts Act 2019, ss 44(3)(a)-(h). 
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will thus no longer be entitled to rely on broad exemption and indemnity clauses that 

threaten the very institution of trust.163F

164  
 
While these changes are generally positive for trust law in New Zealand, this reform is 

unlikely to have a marked impact on trading trusts. Corporate trustees typically have very 

little private wealth. Therefore, trying to recover from the trustee company itself – 

irrespective of an exemption or indemnity clauses – is likely to prove a wasted effort. 

Instead, as discussed below, beneficiaries probably have a better chance of recovering from 

the directors themselves.164F

165 Thus, while settlors of trading trusts need to be aware of the 

changes made to exemption and limitation clauses, their application here is limited. 

B Trustee Indemnity Clauses 
1 Current Law 
A trust is not a separate legal entity;165F

166 it cannot incur any liabilities. Rather, the trustee is 

personally liable for all liabilities incurred in carrying out the trust.166F

167 However, as a trust 

is carried out for the benefit of the beneficiaries, courts of equity developed a principle 

under which a trustee is entitled to an indemnity from trust assets to cover properly incurred 

trust liabilities.167F

168 Currently, the right of indemnity is found under s 38(2) of the Trustee 

Act 1956, and it automatically applies to all trusts in New Zealand.  
 
This right operates in two ways; where a trustee has properly paid trust expenses from their 

own assets, the trustee is entitled to be reimbursed from the trust's assets,168F

169 or where the 

trustee has properly incurred trust liabilities, but has not paid them yet, the trustee is entitled 

to pay those debts out of the trust assets.169F

170 The trustee's indemnity creates an equitable 

lien over trust property,170F

171 meaning a trustee has an equitable charge over all the trust assets 

  
164  Vicki Ammundsen and Jeremy Johnson "Trustees Professional Liability" (New Zealand Law 

Society Webinar 2018) at 10.  
165  See below, Part VII, B.  
166  As discussed, it describes a relationship between the trustee and the beneficiary. 
167  See note 49 and accompanying text for discussion of the exceptions; see also Kenny and Ormsby, 

above n 16, at 442.  
168  Law and Moses, above n 45, at 47; this is discussed at length below, see Part VIII, A. 
169  Re Exhall Coal Co Ltd (1866) 55 ER 970. 
170  Re Blundell (1889) 40 Ch D 370. 
171  Jennings v Mather [1901] 1 QB 108; Vacuum Oil Co Pty Ltd v Wiltshire (1945) 72 CLR 319; Octavo, 

above n 20; Stafford v Hutt Park Committee (1908) 28 NZLR 318; Niak v Davidson 2/6/99, Master 
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to satisfy the trustee's claim.171F

172 This also gives the trustee priority over the beneficiaries 

for the trustee's indemnity claim against the trust assets.172F

173 As discussed in more detail 

below, the trustees indemnity gives creditors a right to subrogation of trust property.173F

174 As 

it stands, it is unclear of the extent to which the trustees right to an indemnity can be 

excluded by the trust deed. Some consider it can be excluded,174F

175 whereas others consider 

that it cannot and that the right to an indemnity is a core feature of the trust relationship.175F

176 

In Levin v Ikiua, the trust's solicitor advised that the attempt to override the statutory 

indemnity was "probably ineffective",176F

177 though the position has not been determined by 

a court in New Zealand, nor is it clear from the Trustee Act 1956.177F

178 

2 Impact of the Trusts Act 
The Trusts Act confirms that trustees assume personal liability for the expenses and 

liabilities incurred by them when acting on behalf of the trust,178F

179 and that trustees are 

entitled to be reimbursed from the trust property,179F

180 or may pay out of the trust property,180F

181 

expenses and liabilities reasonably incurred by the trustee when acting on behalf of the 

trust.181F

182 The Act also enables the trust deed to rank the order in which the trust property 

must be applied to reimburse the trustee or pay or discharge an expense or a liability.182F

183 

More importantly, the Act confirms that a trustee's indemnity cannot be limited or excluded 

by the terms of the trust, and that it applies regardless of any contrary intention expressed 

  
Venning, HC Dunedin CP15/98; see also (UK) Trust Law Committee Consultation Paper, The 
Proper Protection by Liens, Indemnities or Otherwise of those who cease to be Trustees, 1999.  

172  HAJ Ford and Wa Lee Principles of the Law of Trusts (Sydney, Law Book Company, 1996) at 14-
1055; Chief Commissioner of Stamp Duties (NSW) v Buckle (1998) 192 CLR 226 (HCA). 

173  Re Griffith [1984] 1 Ch 807; Octavo, above n 20; Chief Commissioner of Stamp Duties v Buckle, 
above n 172.  

174  See below, Part VIII, A.  
175  RWG Management Ltd v Commissioner of Corporate Affairs [1985] VR 385 (it should be noted that 

this case was decided in the context of the Trustee Act 1958 (Vic) which allows for the exclusion of 
indemnities); Re German Mining Co (1854) 43 ER 415 per Turner J; Ford and Hardingham, above 
n 30, at 48; Final Report, above n 104, at 16.39.  

176  Kemtron Industries Pty Ltd v Commissioner of Stamp Duties (QLD) (1984) 15 ATR 627 (QC) at 
634; McPherson, above n 30, at 142. 

177  Levin v Ikiua (HC), above n 21, at [14].  
178  Preferred Approach, above n 35, at 8.16.  
179  Trusts Act 2019, s 81(1). 
180  Trusts Act 2019, s 81(2)(a). 
181  Trusts Act 2019, s 81(2)(b). 
182  Trusts Act 2019, s 81(2).  
183  Trusts Act 2019, s 85(1); this ranking can be set aside by the court following the application of the 

trustee, a creditor, or a beneficiary.  
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in the trust instrument.183F

184 In the context of a trading trust, settlors will need to be aware 

that any clauses in the trust instrument which purport to limit the corporate trustees' right 

to an indemnity will no longer be valid – if they were not already invalid, that is.184F

185 This 

"change" is for the better. As discussed below, the right to an indemnity is highly important 

for unsecured creditors;185F

186 clearly stating that the indemnity cannot be excluded by the 

trust instrument will ensure that creditors do not lose out at the expense of the trusts 

beneficiaries.  

VI Position of the Corporate Trustee and its Director(s) 
It is fundamental to the creation of a trust that it is carried out for the benefit of the 

beneficiaries.186F

187 There cannot be any obligation, and thus no trust, if there are no 

beneficiaries for the trustee to account to.187F

188 Over centuries, courts of equity have distilled 

a number of duties that trustees owe to the trusts beneficiaries.188F

189 The ultimate role of a 

company, on the other hand, has long been considered to maximise value for its 

shareholders.189F

190 When trust and company law collide – like in a trading trust – who's 

interests are prioritised, and how do the competing and correlative interests and obligations 

owed in equity and under statute interrelate? The following part of this paper introduces to 

the scholarship in this area these understudied points.  
 
First, this paper looks at the interrelationship of the equitable obligations and the statutory 

duties owed by the trustee. In doing so, this paper argues that the corporate trustee's 

directors should be the ones ultimately responsible for ensuring that the obligations owed 

in equity are observed. Accordingly, the law should be amended to reflect this reality. This 

paper then assesses how the Companies Act and Trusts Act would interact under this 

imagined scenario. Second, this paper assesses what a trading trusts "best interests" are, 

observing that, even outside any statutory reform as proposed, the corporate trustees best 

interests are that of the trust's beneficiaries; otherwise, the directors risk breaching their 

  
184  Trusts Act 2019, s 81(2).  
185  This confirms what was "probably already the case", see Final Report, above n 104, at 16.39. 
186  See below, Part VIII, A.  
187  Dal Pont, above n 13, at [17.95]. 
188  Re Denley’s Trust Deed [1969] 1 Ch 373; Final Report, above n 104, at 5.46. 
189  At 5.3.  
190  Peter Watts "Directors' duties – sources and beneficiaries" in Peter Watts, Neil Campbell and 

Christopher Hare (eds) Company Law in New Zealand (LexisNexis, 2016) 373 at 382-383. 
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obligations owed under the Companies Act and risk causing the corporate trustee to act in 

breach of trust. 

A The interrelationship of equitable and statutory duties 
1 Current Law 
Company directors share a number of similarities with trustees, most notably in regard to 

controlling assets.190F

191 However, in an orthodox company, they are not trustees.191F

192 The 

board of directors of a company is responsible for the direction and supervision of the 

company,192F

193 having all the powers necessary for managing the company's business and 

affairs.193F

194 Section 128 of the Companies Act confers the power of management directly 

upon the directors, and although expressed simply, the allocation of decision-making over 

the management of the company to directors gives them direct control of the corporate 

legal entity.194F

195  
 
However, to limit the risk of abusing the fact that a company's liability is limited,195F

196 the 

Companies Act imposes a number of duties on the directors of a company.196F

197 Directors 

must act in good faith and in the best interests of the company;197F

198 they must use their 

powers for a proper purpose;198F

199 not act in contravention of the Companies Act or the 

company's constitution;199F

200 not run the business recklessly or to create a substantial risk to 

creditors;200F

201 not agree to the company incurring obligations that the director does not 

  
191  Sinclair Investments (UK) Ltd v Versailles Trade Finance Ltd [2011] EWCA Civ 347 at [34] per 

Lord Neuberger MR; De facto directors are also trustees of company assets under their control, see 
Tintin Exploration Syndicate Ltd v Sandys (1947) 177 LT 412. 

192  Lord Porter in Regal (Hastings) Ltd v Gulliver [1942] 1 All ER 378 at 395; [1967] 2 AC 134 at 159 
held "[d]irectors, no doubt, are not trustees, but they occupy a fiduciary position towards the 
company whose board they form" 

193  Companies Act 1993, s 128(1). 
194  Companies Act 1993, s 128(2). This is unless those powers have been modified by the Company’s 

Constitution, see  Companies Act 1993, s 128(3). 
195  Susan Watson "Duties of Directors – Good Faith and the Best Interests of the Company" in Susan 

Watson and Lynne Taylor Corporate Law in New Zealand (Thompson Reuters, Wellington, 2018) 
515 at 530. 

196  Heath, above n 5, at 537. 
197  For a more detailed discussion, see David Tomkins "Directing the Directors: the Duties of Directors  

under the Companies Act 1993" (1994) 2 Wai L Rev 13.  
198  Companies Act 1993, s 131; This is discussed is more detail directly below in respect of what 

constitutes the best interests of the company.  
199  Companies Act 1993, s 133. 
200  Companies Act 1993, s 134. 
201  Companies Act 1993, s 135. 
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reasonably believe will be fulfilled;201F

202 and exercise the care, diligence, and skill that a 

reasonable director would exercise in the same circumstances.202F

203 These duties cannot be 

modified by a company's constitution, and s 31(1) of the Companies Act provides that 

provisions within a company constitution that contravene or are inconsistent with these 

duties are invalid.  
 
Courts have made it clear that the directors of a corporate trustee are no different and that 

they owe these obligations just the same.203F

204 Less clear, though, is how the corporate trustee 

discharges the obligations it owes in equity to the trust's beneficiaries, and whether the 

company's directors are the ones ultimately liable to do so. Professor Ford described the 

position as:204F

205 
 

It is the company which is trustee, not the individual members or officers of the 
company. While directors owe a fiduciary duty to their company, it is not consistent 
with the acknowledged separateness of the corporate entity that they should share the 
responsibilities owed by the corporate trustee to the beneficiaries. 

 
However, this paper takes a different view, arguing that the company's directors are the 

ones who should be required to discharge the obligations owed by the trustee to the 

beneficiaries in equity. Ultimately, this stems from the position that if the trust structure is 

engaged, then the consequences of doing so must be taken seriously. Indeed, the Law 

Commission has recognised this reality, stating:205F

206 
 

It is effectively the case that the directors of the company are to all intents and purposes 
the trustees, and so should be treated as such.  

 
If not, what is the point of the trust? It just acts as a cloak that grants those involved with 

running the business further insulation for asset protection and far greater flexibility when 

compared with an ordinary company, with seemingly no downsides206F

207 or additional 

  
202  Companies Act 1993, s 136. 
203  Companies Act 1993, s 137. 
204  Levin v Ikiua (HC), above n 21; Heath, above n 5; Marshall, above n 23.  
205  Ford and Hardingham, above n 30, at 58; see also Kenny and Ormsby, above n 16, at 421. 
206  Preferred Approach, above n 35, at 8.84. 
207  Waters, above n 2, at 230; see discussion above in Part II, D 
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obligations owed.207F

208 Taken seriously, then, this paper argues that the directors, who control 

the corporate trustee, should be the ones liable to discharge the obligations owed in equity, 

and that the law should be amended to reflect this reality. The effect of this would be that 

the directors of a trustee would owe additional obligations over and above what the 

directors of an ordinary company owe.208F

209  

2 Justifying imposing the obligations on the directors 

In the opinion of Lord Browne-Wilkinson, it remains a fundamental principle that equity 

operates on the conscience of the trustee.209F

210 Trustees must act in accordance with what is 

conscionable. This creates obligations on them in how they treat trust property and the 

beneficiaries.210F

211 However, a corporate entity has no conscience;211F

212 equity, therefore, 

cannot act on it. What it can act on, though, is the conscience of the directors, and the 

directors, who control the corporate entity, can ensure that obligations owed to the 

beneficiaries in equity are observed. Ultimately, then, they should be the ones responsible 

for doing so.  
 
Moreover, if the company's directors are not the ones responsible for ensuring that the 

trustee observes the obligations it owes in equity, then who else will. Certainly, the 

corporate trustee cannot, of its own accord, observe such obligations. An analogy between 

this and the recent decision to ban,212F

213 apart from in limited circumstances,213F

214 the use of 

  
208  If not, it could be argued that the trust is a sham. As a trading trust is no different to an ordinary 

trust, there is no reason why it could not be shammed. See Law Commission Some Issues with the 
Use of Trusts in New Zealand, above n 110, ch 4, for a discussion of 'sham trusts'. 

209  In both Re French Protestant Hospital [1951] Ch 567 and Abbey & Malvern Wells Limited v 
Ministry of Local Government [1951] Ch 728, the court effectively held that directors were directly 
liable to beneficiaries of the trusts in question where the trustee was actually a company. However, 
this has not been decided in New Zealand yet, though some consider that they already owe additional 
obligations, a view this paper has some sympathy for, see Allen, above n 75, at 1. 

210  Westdeutsche Landesbank Girozentrale v Islington London Borough Council [1996] 2 All ER 961 
(HL) at 988. 

211  Philip Pettit Equity and the Law of Trusts (10th ed, OUP, Oxford, 2005) at 14. 
212  Celia Wells Corporations and Criminal Responsibility (2nd ed, Oxford, Oxford University Press, 

2001) at 1. 
213  See generally Jason Ellis "The Continued Appointment of Corporate Directors: An Examination of 

the Effect of s 87 of the Small Business, Enterprise and Employment Act 2015" (2016) 37(7) Comp 
Law 203 at 203, stating that "[p]rior to the Companies Act 2006, any legal person (either a company 
or a limited liability partnership) could assume the office of a director." 

214  Stephen Bainbridge "Corporate Directors in the United Kingdom" (2018) 59 Wm & Mary L Rev 65 
at 5.  
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corporations as directors in the United Kingdom can be drawn. The Small Business, 

Enterprise and Employment Act 2015 (UK) amended s 156A of the Companies Act 2006 

(UK), which now reads that "a person may not be appointed a director of a company unless 

the person is a natural person."214F

215 The primary reason for doing so was because corporate 

directors "bring about a lack of transparency and accountability with respect to the 

individuals influencing the company".215F

216 Like corporate directors, corporate trustees bring 

about a lack of transparency and accountability regarding how the trustee observes the 

obligations it owes in equity. By insisting the directors themselves are responsible for 

ensuring that the equitable obligations are performed, such transparency and accountability 

concerns are eliminated.  
 
This recommendation may be criticised as it "pierces the corporate veil" by disregarding 

the separate legal personality of the company and states that the corporate trustee's directors 

are the ones responsible for performing the equitable obligations.216F

217 However, there is 

nothing controversial about piercing the veil through statute.217F

218 If a provision was included 

within the Act which implemented the above recommendation, it would not be a novel 

legislative action. Finally, while this recommendation may be criticised in that it may 

decrease a person's willingness to act as a director given they would be subject to additional 

obligations beyond that of a normal director, again, this paper submits that if a trust is going 

to be engaged, then the consequences of doing so must be taken seriously. Although 

directors are appointed to manage the company and not the trust, they do so knowing it 

operates on behalf of the beneficiaries,218F

219 and therefore should be responsible for ensuring 

that the equitable obligations are performed. 

  
215  Companies Act 2006, s 156A (UK). 
216  United Kingdom Department for Business, Innovation & Skills "Transparency & Trust: Enhancing 

the Transparency of UK Company Ownership and Increasing Trust in UK Business" (2014). 
217  Neil Campbell "The consequences of incorporation" in Peter Watts, Neil Campbell and Christopher 

Hare Company Law in New Zealand (2nd ed, LexisNexis, Wellington, 2016) 43 at 61. 
218  At 61. 
219  This is consistent with the dissenting judgment of Fletcher Moulton LJ in Bath v Standard Land 

Company Ltd [1911] 1 Ch 618, where he held that the directors had full knowledge of the fiduciary 
character of the duties in which they were engaged in the name of the company, and therefore could 
not hide behind the corporate structure to avoid the performing the obligations owed.  
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3 Impact of the Trusts Act 
Assuming a corporate trustee's directors are the ones responsible for ensuring that the 

equitable obligations are performed, this paper now imagines how the duties owed under 

the Companies Act and the Trusts Act would interrelate. The duties a trustee owes to the 

trusts' beneficiaries are a key facet of the trust relationship, though currently, there is little 

reference to them in the Trustee Act 1956.219F

220 However, given their importance,220F

221 the Law 

Commission recommended that the Act summarise and restate the equitable rules in this 

area, leaving the specific details to be governed by the rules of equity.221F

222  
 
The Act distinguishes between mandatory duties, which are part of every trust relationship 

and which cannot be excluded by the trust deed,222F

223 and default duties, which are duties 

presumed to apply unless explicitly or impliedly excluded by the trust deed.223F

224 The 

mandatory duties are set out in ss 23–27,224F

225 and represent the "irreducible core" of duties 

as defined by Millett LJ in Armitage v Nurse.225F

226 These duties represent the minimum 

obligations that must be owed in order to give substance to the trust relationship. The 

default duties are set out in ss 29-38, and again are drawn from established case law.226F

227  
 
The mandatory and default duties are not to be looked at in isolation, though how they 

relate to each other is not immediately clear. Provided the trust instrument enables trustees 

to act inconsistently with the default duties, the trustee may do so, but only if their actions 

do not also constitute a breach of the mandatory duties.227F

228 Taking a simple example, if the 

  
220  Sections 13B and 13C of the Trustee Act 1956 address the duty of prudence in relation to 

investments by trustees. 
221  Final Report, above n 104, at 5.1. 
222  Preferred Approach, above n 35, at 5.1; For a comprehensive review of the overall process, see 

Preferred Approach, above n 35, ch 3; Fourth Issues Paper, above n 110, at chs 1–3. 
223  Final Report, above n 104, at 5.10. 
224  At 5.11. 
225  These are, the duty to know the terms of the trust (s 23), the duty to act in accordance with the terms 

of the trust (s 24), the duty to act honestly and in good faith (s 25), the duty to act for the benefit of 
the beneficiaries or to further the permitted purpose of the trust (s 26), and the duty to exercise 
powers for a proper purpose (s 27).  

226  Armitage v Nurse, above n 141; There have been numerous debates over what the irreducible core 
includes, see generally Preferred Approach, above n 35, at 3.7; Fourth Issues Paper, above n 110, 
at 1.18.  

227  Final Report, above n 104, at 5.6; these are, the duty to exercise care and skill that is reasonable in 
the circumstances (s 29); invest prudently (s 30); not to benefit personally (s 31); consider the 
exercise of a power (s 32); not to bind future discretion (s 33); avoid conflict of interest (s 34); act 
impartially (s 35); not to profit (s 36); to act without reward (s 37); to act unanimously (s 38). 

228  McLay, above n 109, at 340-341.  
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trust instrument enabled the trustee to self-deal,228F

229 and the trustee did but did so in bad 

faith, they would be acting in breach of a mandatory duty.  
 
Again, assuming that the directors are the ones ultimately responsible for ensuring the 

equitable obligations are performed, at a minimum, then, the directors would be subject to 

the mandatory duties provisions under the Act. Inter alia, this would oblige them to act in 

good faith and for the benefit of the beneficiaries.229F

230 They would also be subject to any of 

the default duties that have not been explicitly or impliedly excluded by the trust 

instrument. As a result, the directors of a corporate trustee would owe additional 

obligations over and above that which a director of an orthodox company owes.  
 
Importantly, under this recommendation, there may be some conflicting obligations that 

the directors would have to work through. An immediate example is the extent to which 

the statutory obligation to "exercise the care, diligence and skill that a reasonable director 

would exercise in the same circumstances",230F

231 would relate to the default provision in the 

Act that requires a trustee to "exercise the care and skill that is reasonable in the 

circumstances".231F

232 The latter is a default provision, so it could be expressly or impliedly 

removed by the trust instrument. However, the duty under the Companies Act cannot be 

removed by a company's constitution. Presumably, if the trust deed tried to give the trustee 

(and therefore the directors) leeway regarding the degree of care and skill that must be 

observed, the directors would not be entitled to rely on it pursuant to the Companies Act. 

B What constitutes a trading trusts "best interests"? 
1 Current Law 
Regardless of any trust involvement, the question of what constitutes any company's "best 

interests" is a vexed issue.232F

233 Section 131(1) of the Companies Act provides that the 

directors233F

234 of a company must "act in good faith in what the director believes to be the 

best interests of the company". This obligation is owed to the company, and not to the 

  
229  Trusts Act 2019, s 36.  
230  Trusts Act 2019, ss 24-25. 
231  Companies Act 1993, s 137.  
232  Trusts Act 2019, s 29.  
233  Law Commission Company Law: Reform and Restatement (NZLC R9, 1989) at [189]. 
234  The definition of director found in s 126 – extends beyond those appointed directors in accordance 

with s 153; Watson, above n 195, at 530.  
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company's shareholders.234F

235 However, the Companies Act does not clarify what constitutes 

a company's best interest.235F

236 Instead, directors must do what they think is in the best interest 

of the company.236F

237 This is complemented by an objective gloss,237F

238 as the director's belief 

must be "reasonably held".238F

239  
 
In an orthodox company, shareholder primacy – or the notion that the ultimate goal of a 

company is to maximise value for shareholders239F

240 – thinking is "dominant" in New 

Zealand.240F

241 However, shareholder primacy is not the only conceptualisation of a 

company's interests,241F

242 and indeed, it is ill-suited to a trading trust. As indicated, if a trustee 

company's directors do not act in the best interest of the trust's beneficiaries, they risk 

breaching the obligations owed under the Companies Act, and similarly risk causing the 

corporate trustee to act in breach of trust.  
 
First, a trading trust is established for the benefit of the trust's beneficiaries.242F

243 

Accordingly, the trustee company's best interests would align with the interests of the 

beneficiaries, and the directors of a corporate trustee should act with their interests in mind. 

In Levin v Ikiua, for instance, the Court noted the reason that the company was incorporated 

was to transfer the beneficial interest in the company's business in favour of the 

  
235  Section 169(3); Lagunas Nitrate Co v Lagunas Syndicate [1899] 2 Ch 329 at 435 per Linley MR;  

Jessica Palmer "Understanding the Director’s Fiduciary Obligation" (2006) 12 NZBLQ 315 at 323. 
236  At 315.  
237  Susan Watson "Almost codified almost 20 years on: the effect of the Companies Act 1993 on the 

development of directors' duties in New Zealand" in Adolfo Paolini (eds) Research Handbook on 
Directors’ Duties (Edward Elgar Publishing, 2014) 105 at 108. 

238  Fletcher v National Mutual Life Nominees Ltd [1990] 3 NZLR 641 at 661 (HC). 
239  Watson, above n 195, at 524; Watson, above n 237, at 109.  
240  Watts, above n 190, at 382-383. 
241  Stephen M Bainbridge "Director Versus Shareholder Primacy: New Zealand and USA Compared" 

[2014] NZ L Rev 551; Peter Watts "The Division of Powers between Directors and Shareholders" 
in Peter Watts, Neil Campbell and Christopher Hare (eds) Company Law in New Zealand 
(LexisNexis, 2016) 229 at 230; however, this view has more recently been questioned, see Watson, 
above n 195, at 524; Helen Winkelmann, Chief Justice of New Zealand, Susan Glazebrook and Ellen 
France, Judges of the Supreme Court of New Zealand "Climate-change and the Law" (Paper 
prepared for the Asia Pacific Judicial Colloquium, Singapore, 28 May 2019) at [114]. 

242  More recently, the counter view of ‘entity primacy’ has been gaining traction. See Watson, above n 
195, at 531; Chris Noonan and Susan Watson "The Foundations Of Corporate Governance In New 
Zealand: A Post-Contractualist View Of The Role Of Company Directors" (2007) 22 NZULR 649 
at 655, 657 and 666; See also Susan Watson "The Significance of the Source of the Powers of Boards 
of Directors in UK Company Law" (2011) 6 JBL 597 at 611. 

243  Dal Pont, above n 13, at [17.95]; See also discussion in Part II, A.  
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beneficiaries of the trust.243F

244 The company was not established to maximise the value for 

its shareholders,244F

245 and if the directors had acted other than in the best interests of the trusts' 

beneficiaries, it is likely that they would have breached their obligation to act in the 

company's best interest.245F

246 
 
Second, if the trustee company's directors make business decisions which are not in the 

best interests of the trusts' beneficiaries, they risk causing the corporate trustee to act in 

breach of trust. A trustee – corporate or not – owes a duty to act honestly and in good faith 

for the benefit of the beneficiaries.246F

247 Therefore, if the directors cause the corporate trustee 

to act other than in the interests of the beneficiaries, they risk causing the trustee breach 

this equitable obligation. Thus, this paper submits that a trading trusts "best interests" are 

that of the trust's beneficiaries.  

2 Impact of the Trusts Act 
The Act does not make any changes to what a trading trusts "best interests" are, nor is any 

further reform necessary.247F

248 The Act does, however, confirm the principles espoused by 

Millett LJ in Armitage v Nurse. Section 25 provides that a trustee must act honestly and in 

good faith, and s 26 provides that trustees must act in the best interest of the beneficiaries. 

This does not, however, change the analysis posited above; if a trustee company's directors 

do not act in the best interest of the trusts beneficiaries, they risk breaching the obligations 

owed under the Companies Act, and similarly risk causing the corporate trustee to act in 

breach of trust.  

VII Position of the Beneficiaries 
It is essential to the creation of a trust that a trustee hold property for the benefit of one or 

more beneficiaries.248F

249 There cannot be any obligation, and thus no trust, if the trustee does 

not owe a duty to account to any beneficiary.249F

250 The fact that the trustee is a company is 

  
244  Levin v Ikiua (HC), above n 21, at [10]. 
245  At [6].  
246  As noted by the Court of Appeal in Levin v Ikiua, whether a director has breached their duties 
 requires consideration of the specific facts. See Levin v Ikiua (CA), above n 21, at [68]. 
247  Armitage v Nurse, above n 141, at 713; Fourth Issues Paper, above n 110, at 1.17.  
248  If the recommendation made in Part VI, A, is implemented, then this analysis would be confirmed.  
249  Dal Pont, above n 13, at [17.95].  
250  Final Report, above n 104, at 5.46. 
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no different; a corporate trustee must comply with the trust instrument and properly carry 

out its trust obligations. To ensure this, beneficiaries must know that they are beneficiaries 

and have sufficient information to enforce the trust.250F

251 Given such information, in the event 

of a breach of trust, a beneficiary can sue the trustee.251F

252 However, in a trading trust, this 

may be problematic given the trustee company often holds little wealth. Instead, 

beneficiaries may pursue an action against those responsible for causing the breach of trust, 

which, ordinarily, will be the corporate trustees' directors.  

A Information obligation 
1 Current Law 
The position as to whether or not a beneficiary is entitled to trust information was described 

by Potter J in Foreman v Kingstone as follows:252F

253  
 

Beneficiaries are entitled to receive information which will enable them to ensure the 
accountability of the trustees in terms of the trust deed … These are fundamental rights 
of beneficiaries. They are not absolute rights … They will be subject to the discretion 
of the Court in its supervisory jurisdiction when the trustees seek directions, or 
beneficiaries seek relief against refusal by the trustees to disclose. 

 
A beneficiaries right to trust information is based on their right to enforce the proper 

administration of the trust.253F

254 However, tension exists between a beneficiaries right to 

receive trust information, and a trustees right to withhold information to enable them to 

properly carry out the trust.254F

255 Two guiding principles emerge from the case law. First, a 

trustee may withhold information when it is reasonable to do so in the interests of the 

beneficiaries as a whole.255F

256 Second, a beneficiaries' right to information is qualified – a 

beneficiary may request information, and the trustee ought to provide it unless it is 

reasonable to refuse the request.256F

257 Therefore, if a beneficiary requests information, a 

trustee must provide all information concerning the manner in which the business of the 

  
251  Kenny and Ormsby, above n 16, at 417. 
252  This paper does not deal with the conceptual interest that a beneficiary has. For a discussion of this, 

see generally Dal Pont, above n 13, at 630-639.  
253  Foreman v Kingstone [2004] 1 NZLR 841 at 861, affirming Schmidt v Rosewood Trust [2003] 

UKPC 26, [2003] 2 AC 709.  
254  At [66]. 
255  For example, a trustee may withhold information relating to a commercial transaction with a third 

party where disclosure could jeopardise the transaction, see Kenny and Ormsby, above n 16, at 419. 
256  Kenny and Ormsby, above n 16, at 419. 
257  At 419. 
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trust is conducted unless the circumstances dictate it is not in the best interests of the 

beneficiaries to do so.257F

258 If information is requested, and the trustee determines that the 

information requested should not be provided, that decision can be challenged in the High 

Court, which can be brought pursuant to the courts inherent jurisdiction.258F

259 
 
A request for information may oblige the trustee to disclose the trust's business accounts, 

their business plan, or decisions being made by directors in respect of the trust.259F

260 Such 

information would enable the trusts' beneficiaries to make a decision about the manner in 

which the corporate trustee is acting and to ensure that the corporate trustee is adhering to 

the terms of the trust. Importantly, in the context of a trading trust, the right to access trust 

information does not extend to a right to access information held by a director of the 

corporate trustee which does not belong to the trustee.260F

261 A beneficiary will equally have 

no right to information contained in the minds of the directors of the corporate trustee.261F

262 

This is because while the directors are in a position that enables them to control trust assets, 

they are distinct from the trustee itself.262F

263  

2 Impact of the Trusts Act 
The Act codifies the mandatory obligation on trustees to provide sufficient information to 

enable the trust to be enforced.263F

264 However, while the Law Commission was satisfied with 

the current legal approach,264F

265 from a practical perspective, they considered there were a 

number of issues in need of addressing. For one, it is difficult for trustees to determine what 

their obligations are regarding the information obligations are, given the law, at present, 

does not provide clear guidance and instead relies on the discretion of the court.265F

266 Trustees 

are also generally unaware of what the disclosure obligations are, leading to inconsistent 

  
258  At 419. 
259  Erceg v Erceg [2017] NZSC 28; The court also has the ability to order an investigation into a trust 

estate pursuant to s 83B of the Trustee Act 1956. 
260  Kenny and Ormsby, above n 16, at 419. 
261  At 420; It is worthwhile noting that ss 145 and 178 of the Companies Act 1993 which relate to the 

disclosure of information are not relevant to disclosure of trust information to beneficiaries because 
all trust information is held by the company as a trustee. Therefore disclosure of the information 
must be determined by reference to trust law.   

262  Kenny and Ormsby, above n 16, at 421. 
263  At 421. 
264  Trusts Act 2019, s 50(1). 
265  Final Report, above n 104, at 5.47.  
266  At 5.47.  
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disclosure practices and uncertainty about the extent to which a settlor can exclude them.266F

267 

Accordingly, the Law Commission recommended the law be amended to provide 

clarification and guidance to trustees when information is requested.267F

268  
 
The Act sets out the process that applies when information is requested and the factors that 

may outweigh the general disclosure obligation.268F

269 The Act creates two basic starting 

presumptions. First, there is a presumption that a trustee must make available to every 

beneficiary269F

270 or representative of a beneficiary the basic trust information.270F

271 Basic trust 

information includes information that a person is a beneficiary;271F

272 the name and contact 

details of the trustee(s);272F

273 when trustees are appointed, removed, or retire,273F

274 and that 

beneficiaries can ask for a copy of the trust deed or for trust information.274F

275 Second, there 

is a presumption that a trustee must within a reasonable period of time give a beneficiary 

or the representative of a beneficiary the trust information275F

276 that person has requested.276F

277  
 
In both respects, the trustee must consider a number of factors before deciding whether to 

release the information.277F

278 This enables the trustee to take into account the trusts particular 

circumstances. Therefore, despite the presumptions, the trustee may still decide that the 

information should not be provided.278F

279 Some factors which are particularly relevant to a 

trading trust include whether the information is confidential;279F

280 the settlor's intentions 

  
267  At 5.47. 
268  At 5.47. 
269  At 5.48. 
270  Was a time when this would be a "qualifying beneficiary", which would require the trustee to assess 

the likelihood that the beneficiary would receive anything from the trust. However, this was 
removed, see McLay, above n 109, at 345. 

271  Trusts Act 2019, s 51(1); Trustees also have to regularly consider whether they will be making basic 
trust information available, see Trusts Act 2019, s 51(4). 

272  Trusts Act 2019, s 51(3)(a).  
273  Trusts Act 2019, s 51(3)(b). 
274  Trusts Act 2019, s 51(3)(c). 
275  Trusts Act 2019, s 51(3)(d). 
276  Trust information, as defined by the Act in s 49, is any information regarding the trust deed, trust 

administration, or trust property that it is reasonably necessary for the beneficiary to have, so that 
the beneficiary can enforce the trust. It does not, however, include reasons for the trustees decision; 
see also Final Report, above n 104, at 5.52.  

277  Trusts Act 2019, s 52(1). 
278  Trusts Act 2019, ss 51(2)(a), s 52(2)(a) both state the trustee must refer to the factors set out in s 53. 
279  Trusts Act 2019, s 51(2)(b) and s 52(2)(b); Final Report, above n 104, at 5.52.  
280  Trusts Act 2019, s 53(b).  
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when creating the trust;280F

281 the effect on the beneficiary, other beneficiaries, and on third 

parties of providing the information;281F

282 whether it is practical to place restrictions or 

safeguards on how the beneficiary can use the information;282F

283 and the nature and context 

of a beneficiary's request for information.283F

284 While not determinative, these factors provide 

guidance as to what process and type of considerations a trustee must go through before 

withholding information. 
 
If the trustee decides that it should not provide basic trust information to any beneficiary, 

or refuses a beneficiaries request for information, then the trustee has to apply to the court 

for a direction that the decision was reasonable,284F

285 and ask the court for an alternative way 

to hold the trustee accountable in enforcing the trust.285F

286 In giving directions, the court must 

keep in mind that trust information should only be withheld from all beneficiaries in 

exceptional circumstances,286F

287 and that the alternative way to enforce the trust must be 

consistent with the trust's objectives and not adversely affect its administration.287F

288  
 
Some consider the proposals go further than the current law,288F

289 and it is for this reason that 

these provisions have proved controversial.289F

290 Nevertheless, the Law Commission is 

confident that these recommendations will help trustees carry out their role with respect to 

the beneficiaries290F

291 while still providing trustees with the opportunity to refuse to provide 

information so long as it can be justified in accordance with the Act. Moreover, as 

indicated, in a trading trust, the provision of information is especially important given the 

corporate trustee often has few assets. If the trustee deprives the trust fund through its 

actions, then beneficiaries are unlikely to recoup any losses by suing the trustee. Therefore, 

having access to trust information is crucial in ensuring that the trustee properly performs 

  
281  Trusts Act 2019, s 53(c). 
282  Trusts Act 2019, ss 53(f)-(g). 
283  Trusts Act 2019, s 53(j). 
284  Trusts Act 2019, s 53(l). 
285  Trusts Act 2019, s 54(2)(a). 
286  Trusts Act 2019, s 54(2)(b). 
287  Trusts Act 2019, s 54(4)(a). 
288  Trusts Act 2019, s 54(4)(b). 
289  Final Report, above n 104, at 5.50.  
290  Justice Committee Departmental Report – Trusts Bill (19 February 2019) at [150].  
291  Final Report, above n 104, at 5.50. 
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the trust.291F

292  As a result of these provisions, then, the position of a corporate trustees' 

beneficiaries has been strengthened.  

For completeness, this paper does not argue that the information provisions should extend 

to information locked in the minds of the corporate trustee's directors. While elsewhere this 

paper has argued that the law should be amended to give effect to the fundamental nature 

of the trust relationship,292F

293 thereby imposing additional obligations on the corporate 

trustees' directors, this seems unnecessary here. Beneficiaries that request trust information 

are more likely to want condensed information about the trusts performance and the 

businesses operation so that they can enforce the trust, rather than information held by the 

corporate trustees directors.293F

294 Extending the obligation to include information held by the 

trusts' directors would add additional complexity, and is unlikely to enhance the 

beneficiaries ability to enforce the trust. Therefore, this paper submits additional reform is 

unnecessary.  

B Beneficiary Claims Against Directors 
1 Current Law 
The position of a beneficiary of a corporate trustee is the same as it is under any other 

trust.294F

295 As such, a trading trusts' beneficiaries have standing to seek relief from the trustees 

for any breach of trust.295F

296 However, a common feature of trading trusts is that they are 

typically thinly capitalised. If the company has insufficient assets to compensate the 

beneficiaries for breaches of trust, then pursuing a claim against the company will be 

pointless.296F

297 Instead, beneficiaries may pursue a claim against the individuals responsible 

for causing the breach of trust,297F

298 which will generally be the corporate trustee's 

directors.298F

299  
 

  
292  Kenny and Ormsby, above n 16, at 421.  
293  See Part VI, A and Part VII, B. 
294  Kenny and Ormsby, above n 16, at 421. 
295  At 417; See generally Kirralee Fisher "What rights do beneficiaries of a discretionary trust have?" 

(13 January 2020) Bell Associates <www.bellassociates.co.nz>. 
296  Dal Pont, above n 13, at [20.10]; Kenny and Ormsby, above n 16, at 417.  
297  At 417.  
298   At 422.  
299  Preferred Approach, above n 35, at 165.  
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However, as previously discussed, the directors of a corporate trustee are not placed in a 

direct fiduciary relationship with the beneficiaries of the corporate trustee.299F

300 Therefore, 

the directors of a trustee company cannot be held directly liable for the actions of the 

corporate trustee.300F

301 To recoup any losses, then, the trusts' beneficiaries will need to 

establish a direct claim against the individual directors themselves.301F

302 
 
If the corporate trustee has committed a breach of trust, a director may be liable for 

providing "dishonest assistance" in that breach of trust.302F

303 If it can be shown that the 

directors of the corporate trustee either actively assisted or passively participated by not 

objecting to the actions that were in breach of trust,303F

304 they may be held liable for their 

conduct.304F

305 The test for dishonesty in this context is objective and was "probably 

settled"305F

306 in Barlow Clowes International Ltd v Eurotrust International Ltd.306F

307 The test 

is whether, given the director's knowledge of the relevant facts, their participation in the 

breach of trust was objectively dishonest, with no requirement that they realise they were 

acting dishonestly.307F

308 Importantly, though, negligence alone does not constitute 

dishonesty.308F

309 
 
Beneficiaries might have a claim against the directors for "knowing receipt". Liability here 

is "receipt based":309F

310 if a director receives trust property in breach of trust, they are liable 

to return that property to the trust. If not, the director might be liable for unjust 

enrichment.310F

311 A director may also be liable as a "trustee de son tort".311F

312 This arises when 

  
300  This is discussed in more detail above, see the discussion at note 205 and accompanying text.  
301  Bath v Standard Land Company Ltd, above n 219.  
302  Another avenue may be through s 9 of the Fair Trading Act 1986, but this is not discussed here, see 

Kenny and Ormsby, above n 16, at 431-434.  
303  At 423. 
304  Royal Brunei Airlines v Tan [1995] 2 AC 378. 
305  Kenny and Ormsby, above n 16, at 423.  
306  There is no leading case in New Zealand. In US International Marketing Ltd v National Bank of 

New Zealand Ltd [2004] 1 NZLR 589 (CA), the Court of Appeal dealt with a dishonest assistance 
claim but declined to examine whether or not the Royal Brunei approach to dishonesty was to be 
preferred to the Twinsectra Ltd v Yardley [2002] 2 AC 164 (HL) approach. 

307  Barlow Clowes International Ltd v Eurotrust International Ltd [2006] 1 All ER 333 at [15].  
308  Kenny and Ormsby, above n 16, at 423-424. 
309  At 425.  
310  At 426.  
311  At 426. 
312  Literally, a trustee of his own wrong, see Kenny and Ormsby, above n 16, at 426; Ford and 

Hardingham, above n 30, at 64.  
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a person assumes the position of a trustee, without being properly appointed, and proceeds 

to administer the trust as if they were the trustee.312F

313 However, it appears that no claim 

against a director as trustee de son tort has ever been brought successfully in any reported 

case in New Zealand.313F

314  
 
Finally, beneficiaries may bring a claim against the directors for breaching an indirect 

fiduciary duty, known as a "dog-leg" claim.314F

315 This is the idea that liability may be 

indirectly attributed to the directors of the trustee company for their failure to take care.315F

316 

The basis of the claim is that, while the director of a corporate trustee is not placed in a 

direct fiduciary relationship with the beneficiaries of the trust,316F

317 a director is in a direct 

fiduciary relationship with the company itself, and owes a duty to exercise reasonable care 

and skill in his or her position as a director.317F

318 This is expressed within s 137 of the 

Companies Act, which requires the director to consider the nature of the company,318F

319 the 

decisions being made,319F

320 and their own position and responsibilities.320F

321 If breached, this 

may create a chose in action against the directors from which beneficiaries may recoup any 

losses flowing from a breach of trust.321F

322 In theory, then, there are several ways in which 

the directors of a corporate trustee could be held liable for their losses to the trust fund.322F

323  

2 Impact of the Trusts Act 
The Act makes no change to the position of a trading trusts' beneficiaries. Initially, the Law 

Commission was "concerned about the precarious position of beneficiaries" and the 

difficulties in "attempting to hold a corporate trustee to account through the indirect 

mechanisms that are currently available".323F

324 The Law Commission recognised that 

  
313  At 64. 
314  Kenny and Ormsby, above n 16, at 426  
315  Fifth Issues Paper, above n 3, at 8.6. 
316  Kenny and Ormsby, above n 16, at 428. 
317  Bath v Standard Land Company Ltd, above n 219. 
318  Kenny and Ormsby, above n 16, at 427. 
319  Companies Act 1993, s 137(a). 
320  Companies Act 1993, s 137(b). 
321  Companies Act 1993, s 137(c). 
322  HR v JAPT [1997] PLR 99; Gregson v HAE Trustee [2008] EWHC 1006 (Ch); Chris Kelly and Greg 

Kelly "So you want to be trustee" (paper presented to New Zealand Law Society Trusts Conference, 
2009) at 53; Ammundsen and Johnson, above n 164, at 29.  

323  Fifth Issues Paper, above n 3, at 8.6.  
324  Preferred Approach, above n 35, at 8.86.  
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although the claims discussed above theoretically exist, most are uncertain, untested in 

New Zealand and unlikely to succeed except in limited circumstances.324F

325 Therefore, the 

Law Commission proposed that the beneficiaries of a trading trust should be granted a 

"direct look-through" to claim against the corporate trustee's directors for a breach of 

trust.325F

326 However, submitters raised concerns that this would undermine the separate legal 

personality of the company,326F

327 and in the end, the Law Commission decided to defer 

making any changes until the corporate trustee review.327F

328  
 
This paper argues that a direct look-through should be introduced. Elsewhere, this paper 

has argued the law should be amended such that a corporate trustee's directors should be 

responsible for performing the obligations owed in equity.328F

329 Consistent with that 

recommendation, then, is that if the corporate trustee's directors fail to observe the 

obligations owed in equity or act in breach of trust, they should be directly accountable to 

the trust's beneficiaries. Again, this recommendation stems from the position that if a trust 

is going to be engaged, then the consequences of doing so must be taken seriously. 

Directors should not be able to hide behind the principle that they owe their obligations to 

the trustee company, not the beneficiaries. Otherwise, what is the point of the trust? And 

while this may be criticised on the basis that it again pierces the corporate veil, there is 

nothing novel about piercing the veil through statute,329F

330 and doing so in this instance would 

both protect the beneficiaries of a corporate trustee who may otherwise lose out through 

the actions of those ultimately responsible for the breach of trust, and provide greater 

certainty for the trust's beneficiaries. Therefore, this paper submits a direct look through 

should be introduced. 

VIII Position of Creditors 
The position of a trading trusts creditors – secured or not – can be precarious. Part of the 

attraction of using a company as trustee is that it can be used to limit the liability of the 

  
325  Fifth Issues Paper, above n 3, at 8.6.  
326  At 8.78. 
327  Final Report, above n 104, at 16.6.  
328  At 16.8.  
329  See Part VI, A; Preferred Approach, above n 35, at 8.84. 
330  Campbell, above n 217, at 62-66; see also note 219 and accompanying text. 
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individuals involved in carrying out the trust's business.330F

331 All liabilities are incurred by 

the trustee personally,331F

332 so a creditors claim is against the trustee. However, property held 

on trust lies outside that which is available to satisfy the claims of creditors.332F

333 As corporate 

trustees typically have few assets, a creditor is unlikely to recover its debt by suing the 

trustee. Instead, a creditor will be almost entirely reliant on accessing trust property,333F

334 or 

in more limited circumstances, through suing the individual directors themselves. These 

claims are what this paper now turns to assess.   

A Unsecured Creditors 
1 Current Law 
An unsecured creditors claim is against the trustee personally. Assuming the trustee 

company does not have enough private wealth to meet the debt it owes, an unsecured 

creditor will be entirely dependent on subrogation of the trustee's right to an indemnity and 

the resulting equitable lien over trust property.334F

335 In order for a trustee to be fully entitled 

to a right of indemnity of trust property, two things must be established.335F

336  
 
First, the trustee must have incurred the liability in the proper administration of the trust,336F

337 

meaning that when the indemnified liabilities were incurred, the trustee did not lack 

capacity or authority, and did not breach any duty owed to the beneficiaries.337F

338 Second, the 

trustee must not have committed a breach of another duty owed to the beneficiaries 

resulting in an unsatisfied cross-claim.338F

339 Failure to satisfy both of these requirements will 

  
331  Kenny and Ormsby, above n 16, at 416; see also Part II, C-D.  
332  This is unless the creditor has been granted a security over trust property. See Part VIII, B, below; 

Law and Moses, above n 45, at 47.  
333  At 47.  
334  To reiterate, these concerns could be levelled against any natural person acting as a trustee, however, 

the risk to creditors is far greater when dealing with a trading trust as it is actively engaged in 
business activities, see Fifth Issues Paper, above n 3, at 7.3. 

335  Kenny and Ormsby, above n 16, at 450. 
336  At 450. 
337  Re Beddoe [1893] 1 Ch 547; Holding and Management Ltd v Property Holding and Investment Trust 

plc [1989] 1 WLR 1313; [1990] 1 All ER 938 (CA); and Re O’Donoghue [1998] 1 NZLR 116; See 
also Kenny and Ormsby, above n 16, at 451. 

338  Preferred Approach, above n 35, at 8.14; Paris, above n 45, at 2; See also Kenny and Ormsby, above 
n 16, at 451.  

339  A cross-claim will arise if the trustee has breached a duty owed to the beneficiaries, and that breach 
results in loss. If it has, the trustee's recovery under the indemnity is reduced by the extent of the 
cross-claim by the beneficiaries to replenish the trust assets. This is described as the "clear accounts" 
rule, see Paris, above n 45, at 2, fn 12. 
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impair or negate the indemnity.339F

340 The trust instrument (at present), may also attempt to 

exclude or limit the right to an indemnity. However, as discussed, the Act confirms that 

any provisions which attempt to do this would be invalid.340F

341 
 
Importantly, the trustee's proprietary interest in trust assets passes by way of subrogation 

from the trustee to the trust’s unsecured creditors.341F

342 Subrogation arises by operation of 

law and places the creditor in the position of the trustee to ensure that the right of indemnity 

is exercised to secure repayment of the debt.342F

343 The subrogation right is intended to avoid 

injustice caused by a beneficiary receiving assets without paying for them.343F

344 In such 

circumstances, equity regards the creditor's claim as having priority over the beneficiaries 

as they stand in the shoes of the trustee who's claim has priority.344F

345 Accordingly, an 

unsecured creditor depends on the trustee's right of indemnity to access property held on 

trust to satisfy its claim. Currently, however, a creditor's right to access the indemnity is 

purely derivative,345F

346 meaning a creditor cannot be placed in a better position than the 

trustee.346F

347 If the indemnity is lost, following, for instance, a breach of trust, then the 

creditors' right of subrogation is likewise impaired.347F

348  

2 Impact of the Trusts Act 
The Act makes two key changes in this sphere. First, the Act confirms that the right to an 

indemnity can no longer be excluded by the trust instrument.348F

349 More substantively, s 86 

provides that creditors349F

350 of the trust have a right to be indemnified in circumstances where 

the indemnity is fully or partially impaired provided:350F

351 
 
  
340  Unlike company law, there is no rule of "indoor management" in relation to a trustee’s actions, see 

Kenny and Ormsby, above n 16, at 453. 
341  Preferred Approach, above n 35, at 8.14; however, as discussed above, the Trusts Act confirms that 

the indemnity cannot be excluded by the trust deed, see Part V, B; Trusts Act 2019, s 81. 
342  Ex parte Garland (1804) 10 Ves 100; Octavo, above n 20. 
343  Preferred Approach, above n 35, at 8.14; Paris, above n 45, at 2. 
344  Final Report, above n 104, at 16.45. This reflects principles familiar to equity and unjust enrichment. 
345  Re Johnson (1880) 15 Ch D548, as cited in Heath, above n 5, at 531.  
346  Preferred Approach, above n 35, at 8.14. 
347  Paris, above n 45, at 2. 
348  For a counter view, see Marshall, above n 23, ch 2.  
349  See above, Part V, B; Trusts Act 2019, s 81. 
350  This includes the Official Assignee as the Official Assignee is the appropriate party to act on behalf 

of creditors in the event that the trustee becomes bankrupt or is liquidated; see Final Report, above 
n 104, at 16.44. 

351  Trusts Act 2019, s 86(1)(b). 



44 Trading Trusts and the Trusts Act  
 

(i) the creditor has given value; and 
(ii) the trust has received a benefit from the transaction between the trustee and 

the creditor; and 
(iii) the creditor has acted in good faith. 

 
This provision would assist creditors that meet the criteria in situations where the trust 

property would otherwise retain the benefit of the transaction between the trustee and the 

creditor, thereby receiving a windfall, since the creditor cannot rely on the impaired 

indemnity.351F

352 However, a creditor will not be considered to have acted in good faith if the 

creditor had knowledge of the circumstances that excluded the trustee's indemnity.352F

353 

Furthermore, this provision does not give creditors priority over other creditors in the case 

of insolvency,353F

354 nor does it give the creditor a security interest in the trust property,354F

355 

and the creditor would not be in a better position than other creditors of the trustee who are 

able to rely on an unimpaired indemnity.355F

356  
 
This provision stops short of permitting creditors to claim directly against the trust property 

as the claim is still against the trustee.356F

357 Some have criticised this, arguing instead that 

creditors should be given a direct claim against the trust fund;357F

358 labelling the focus on 

enhancing a creditors subrogation right "misguided".358F

359 However, the Law Commission 

considered that giving creditors a direct claim against trust property a more significant 

departure from conventional trust principles as it effectively treated the trust as a separate 

entity.359F

360 Granting creditors direct access to the trust fund also seems a disproportionate 

response, given that while there is a risk that the indemnity may be lost, it has not yet 

occurred in any trading trust case.360F

361 On this view, one could argue that this provision is 

unnecessary. If, however, nothing is done, the risk of creditors losing out at the expense of 

  
352  Final Report, above n 104, at 16.45.  
353  Trusts Act 2019, s 86(3); Final Report, above n 104, at 16.44.  
354  Trusts Act 2019, s 86(4)(c).  
355  Final Report, above n 104, at 16.46. 
356  At 16.46. 
357  At 16.47.  
358  Hans Tijo "Lending to a Trust" (2005) 19 TLI 3 at 11. 
359  At 20; See also Donovan Waters QC "The Future of the Trust – Part II" (2007) 14 Journal of 

International Trust and Corporate Planning 1 at 12.  
360  Again, a trust is not a thing; it describes a set of relationships, see Final Report, above n 104, at 

16.47.  
361  Marshall, above n 23, at 8.  
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the beneficiary remains. In light of this, this paper submits that the ultimate response is an 

appropriately targeted pre-emptive measure.  

B Secured Creditors 
1 Current Law 
It is well established that a trustee may grant security over the trust assets under an express 

power in the trust deed or under the Trustee Act 1956.361F

362 In such circumstances, the 

creditor will have direct recourse to the trust assets that are subject to the security, which 

is not based on the trustee's right an indemnity.362F

363 To perfect their security, a creditor will 

be concerned to ensure that they are a bona fide purchaser of the security for valuable 

consideration without notice of a breach of trust.363F

364 Therefore, they will wish to make 

enquiries in respect of whether the liability was incurred in the proper administration of the 

trust.364F

365 If perfected, unsatisfied cross-claims resulting from unrelated breaches of trust 

will not affect a secured creditor.365F

366  

2 Impact of the Trusts Act 
Notwithstanding the changes the Act makes, it is better to be a secured creditor than an 

unsecured creditor. However, the problem remains that creditors are unlikely to be aware 

that they are dealing with a company acting as trustee, and therefore, that they need to get 

security over trust property to protect themselves.366F

367 Unfortunately, the Act does nothing 

to alleviate this concern; creditors are still likely to assume that assets are held both legally 

and beneficially by the company, when in reality they are held on trust, with the company 

itself having limited assets which may affect a creditor's prospects of recovering their 

debt.367F

368 Without disclosing that the company is acting as a trustee, a creditor will not be 

aware of the need to take greater precautions to protect its position.368F

369 As indicated 

  
362  Paul Heath and Mike Whale Insolvency Law in New Zealand (2nd ed, LexisNexis, Wellington, 2014) 

at 778; Kenny and Ormsby, above n 16, at 451. 
363  At 451.  
364  Attfield v Chris Redding No 2 Trust (2000) 4 NZ ConvC 193 at 262; Heath and Whale, above n 362, 

at 779-780; New Zealand Guide to Trusts (Brookers, Wellington, 1998) at [5-3050].  
365  At 780; Kenny and Ormsby, above n 16, at 451. 
366  In Re Firth [1902] 1 Ch 342.  
367  Reeves Middleton Young, above n 87, at 1; Fifth Issues Paper, above n 3, at 7.3.  
368  At 7.3; see also Part II, E.  
369  Such as requiring security, guarantees, or making enquiries about the nature of the trust arrangement, 

the authority of the trustee to incur liabilities, the status of the trustee's right to indemnity, and the 
value of the company’s assets owned outright; see Fifth Issues Paper, above n 3, at 7.5. 
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previously, while this is a circumstance that may arise with other trusts where it is not clear 

that property is held on trust, the risk is more significant in this context as it is trust property 

which is being used to actively carry out business.369F

370  
 
The Law Commission considered a number of responses to ameliorate this concern;370F

371 two 

of which this paper submits should be adopted. First, directors of a corporate trustee should 

be required to inform the trust's creditors that the company is acting as a trustee.371F

372 Second, 

the trustee should be required to disclose that it is acting as a trustee on all company 

documents and on contracts entered, much the same as the company name must be 

displayed on all written communication and documents issued by or signed by the company 

that creates a legal obligation.372F

373 These measures would protect the trusts' creditors by 

placing them on notice, while at the same time not being too onerous for the directors of 

the corporate trustee.373F

374 These requirements similarly avoid the risk that if there is no 

disclosure requirement, widespread use of the trading trust structure could undermine the 

integrity of the Companies Register, as the register would provide an incomplete picture of 

the company.374F

375 
 
Of course, even if creditors do learn that the company they are dealing with is acting as a 

trustee, they may not make further inquiries or take steps to protect their interests. For this 

reason, the Law Commission considered that disclosure alone might be insufficient, and it 

should be coupled with a statement about assets held on trust and any restriction or 

exclusion of the trustee's indemnity in the trust deed.375F

376 However, this would make 

  
370  At 7.3. 
371  At 78-80. 
372  At 7.9; see also Institute of Chartered Accountants of New Zealand, above n 99, at 9. 
373  Companies Act 1993, s 25; A submitter in 2002 favoured adopting this practice, so that any literature 

from the trust or company contained "[Name of trust] Trust trading through [Company name] 
Limited”, Reeves Middleton Young, above n 87, at 1. 

374  A similar proposal was proposed in Australia in the 1980s (A new s 504B was to be introduced by 
the Companies and Securities Legislation (Miscellaneous Amendments) Bill (No 2) 1984), but was 
not proceeded with, see Explanatory Paper to the Companies and Securities Legislation 
(Miscellaneous Amendments) Bill 1985 (Exposure Draft 2), June 1985, at [484]–[485]; 
Commentators considered, in retrospect, that this should have gone ahead. See DG Gardiner 
"Trading Trusts and Straw Trustees (Principles and Problems Reconsidered)" (1987) 3 QIT Law 
Journal 17 at 44; Jeremy Cooper "Piercing the ‘veil of obscurity’ – the decision in Hanel v O’Neill" 
(2004) 22 C&SLJ 313 at 316. 

375  Fifth Issues Paper, above n 3, at 7.5.  
376   Of course, under the new Act, the trustees right to an indemnity cannot be excluded; Lang Thai 

"Recent amendment to section 197 – is it acceptable?" (2006) 14 Insolv LJ 22 at 34. 
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transacting much more onerous, while making significant inroads into the privacy currently 

afforded to trust arrangements.376F

377 Instead, the reforms described above could be coupled 

with education campaigns, which would be consistent with the Law Commissions overall 

objectives.377F

378 Indeed, at a high level, it is easy enough to find information about trading 

trusts. Therefore, this paper submits such a requirement is unnecessary.  

C Claim against Directors 
1 Current Law 
If a creditor is unable to access trust property to satisfy its debts, they may still have an 

action against the corporate trustees' directors. As discussed, the directors of a corporate 

trustee are subject to the same duties owed by directors of an orthodox company.378F

379 Heath 

J has noted:379F

380 
 

A company is a company is a company. Whether a company is a trustee or operating 
on its own behalf, it remains a company subject to statutory, common law and 
equitable rules. A director is a director is a director. A director of a company owes the 
same duties to a company, whether the company is a trustee or operating on its own 
behalf.  

 
If a director breaches a duty owed under the Companies Act, a liquidator or creditor may 

bring an action against a director to recover any losses resulting from said breach.380F

381 

Arguably, the directors of a corporate trustee are in a more precarious position than the 

directors of an orthodox company, given corporate trustees are typically thinly 

capitalised.381F

382 A director who is responsible for the trustee company incurring liabilities 

will thus need to take into account whatever assets the company holds, and the availability 

and value of the right of the indemnity to meet such liabilities.382F

383 If the indemnity is not 

available383F

384 or the value of trust assets is insufficient to meet the liabilities incurred, then 

  
377  Fifth Issues Paper, above n 3, at 7.14; Blanchard J has also commented extrajudicially on the lack 

of transparency in trusts, and queried whether trustees ought to be required to reveal the existence 
of the trust, see Peter Blanchard "Towards a modern law of trusts" (paper presented to New Zealand 
Law Society Trusts Conference, 2001) at 8. 

378  Dervan, above n 1, at 681.  
379  See Part VI, A.  
380  Heath, above n 5, at 537.  
381  Vance v Lamb (2009) 10 NZCLC 264 at 298 (HC); Heath and Whale, above n 362, at 801.  
382  Crossland, above n 73, at 199; see also Part II, A.  
383  Heath and Whale, above n 362, at 801. 
384  See Part VIII, A, for discussion of when this might be lost. 
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the director may be personally liable for reckless trading384F

385 or for incurring an obligation 

without reasonable grounds to believe that the company will be able to perform the 

obligation when it is required to meet it.385F

386 On the other hand, if a corporate trustees 

directors carefully assess the company's financial position and make decisions on 

reasonable grounds that do not unfairly prejudice creditors, they will not be held 

responsible.386F

387 

2 Impact of the Trusts Act 
The Act makes no changes to directors duties in relation to creditors, nor is any further 

reform necessary. Initially, the Law Commission proposed including a provision similar to 

s 197 of the Corporations Act 2001 which provides that the directors of a corporate trustee 

are personally liable for liabilities incurred when acting on behalf of the trust which applies 

in certain circumstances where the liability could not be discharged through the trustee's 

indemnity.387F

388 The reason for doing so was to ameliorate the consequences for creditors 

where there was no access to trust funds to meet liabilities incurred by the corporate 

trustee.388F

389 It was hoped that the fear of personal liability would deter directors from 

allowing a situation to arise where the company is unable to meet its liability and is not 

entitled to be indemnified from the trust assets.389F

390 Ultimately, however, this proposal was 

not included.  
 
Submitters were strongly against this proposal and raised several objections. They argued 

that the Companies Act already imposes sufficient obligations on directors, that there were 

no problems with the status quo,390F

391 and that it was inappropriate to modify the fundamental 

principle of limited liability of companies and the nature of a company's separate legal 

personality.391F

392 Such a provision, they argued, would be impractical and ineffective, and 

could impact a person's willingness to act as directors of trustee companies.392F

393 Finally, 

  
385  Heath and Whale, above n 362, at 801. 
386  Companies Act 1993, ss 135-136.   
387  Heath, above n 5, at 538. 
388  Final Report, above n 104, at 16.5. 
389  Fifth Issues Paper, above n 3, at [7.63]–[7.81]; Preferred Approach, above n 35, at 8.64. 
390  At 8.64. 
391  Final Report, above n 104, at 16.6 
392  At 16.6 
393  At 16.6 
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submitters argued that corporate trustees are generally established for legitimate 

purposes,393F

394 and that natural persons who act as trustees may be just as unable to fulfil 

their obligations due to an impairment of their indemnity. Corporate trustee's, therefore, 

should not be singled out.394F

395 
 
This paper agrees that no further reform is necessary. For one, the Companies Act already 

provides sufficient protections for trust creditors if the directors act in a way that fails to 

take into account the nature of the business.395F

396 Furthermore, the Acts other reforms provide 

additional protections for a trading trusts' creditors. Most notably, s 86, which provides that 

the right to an indemnity will still exist even in circumstances where it would otherwise be 

lost.396F

397 While such a proposal may be worthwhile in Australia, which has in excess of 

300,000 trading trusts and therefore the risk is far greater,397F

398 such a provision, at this stage, 

seems a disproportionate response. Instead, a better solution would be to require the 

directors to disclose the fact that the company is acting as a trustee. That way, creditors can 

take steps to protect themselves, instead of relying on an incredibly broad provision that 

undermines fundamental concepts of company law. 
 
One might question whether this is consistent with this papers other recommendations, 

given Part VI argues that a corporate trustees directors should be responsible for ensuring 

the equitable obligations should be performed, and Part VII argues the trust's beneficiaries 

should be granted the right to directly claim against the corporate trustee's directors for 

breaches of trust. The effect of these recommendations is to pierce the corporate veil and 

disregard the separate legal nature of the company. Would it not be consistent to say the 

veil should similarly be pierced here?  
 
This paper argues that it should not and that it is still entirely consistent with this paper's 

thesis. The relationship between the directors and the trustee is internal. The business 

operates on behalf of the beneficiaries, and the directors are fundamental in ensuring that 

the obligations owed by the trustee company in equity are performed. The relationship 

  
394  At 16.6. 
395  At 16.6. 
396  Heath, above n 5, at 538; Marshall, above n 23, at 16-19. 
397  See Part VIII, A.  
398  ACOSS Policy Briefing, above n 39.  
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between directors and creditors, on the other hand, is external. Directors already owe 

sufficient obligations to avoid illegitimately depriving them of their interests; the business 

does not operate on their behalf, and they are not directly owed any obligations in equity. 

Therefore, this paper submits that no further reform is necessary and that this remains 

consistent with this papers overall thesis.  

IX Conclusion  
This paper has assessed the main impacts the Trusts Act will have on businesses set up as 

trading trusts. It began by analysing the position of a trading trusts settlor, indicating that 

while the Act is unlikely to have a significant impact on the use of exemption clauses, 

confirmation that the right to an indemnity cannot be excluded provides greater certainty 

for the trust's creditors. This paper then assessed the position of the corporate trustee and 

its directors, arguing that the law should be amended so that the corporate trustee's directors 

are the ones responsible for ensuring the equitable obligations are performed. This paper 

then considered the position of the beneficiaries of the corporate trustee, observing that 

although the Acts reform of the provision of information obligations should enhance the 

ability of beneficiaries to enforce the trust, they should nevertheless be granted a direct 

look-through to claim against the corporate trustees directors. Finally, this paper assessed 

the position of a trading trusts creditors, arguing the law should require a corporate trustees 

directors to disclose that the company is acting as a trustee, thereby enabling the trusts' 

creditors to protect themselves. Ultimately, this paper has argued that while the Act 

includes various reforms which should alleviate a number of the concerns relating to the 

use of a company as a trustee and that the law is in a better position than it was, further 

reform is necessary to give effect to the fundamental nature of the trust relationship. 
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