
 
MARKO GARLICK 

 
 
 

LOCAL GOVERNMENT, COMMUNITY VIEWS AND 
LEGAL ACCOUNTABILITY:  

THE COURT’S CHANGING ATTITUDE TO  
SUPERVERISING LOCAL AUTHORITIES 

 
 
 

 

0BLAWS522 

1BPublic Law: Authority, Legitimacy, & Accountability 

 

 

 

 

 

2BFACULTY OF LAW 

 
2020 

 



2  
 

Abstract 
The Local Government Act 2002 (LGA 2002) intended to empower local government and 
local communities. It ushered in a new paradigm for local authorities, replacing the 
constraining and prescriptive requirements of the Local Government Act 1974 with a 
principles-based framework that recognised the democratic legitimacy of local 
government. LGA 2002 moved away from liberal representative notions of “constraining” 
elected representatives through formal processes to a framework informed by participatory 
democratic theory that seeks to “empower” citizens to engage with government. Public 
accountability theory shows that public institutions are subject to a “web” of different 
accountabilities: political, legal, administrative and professional. In ensuring local 
authorities to are to obtain community views, the LGA 2002 gives legal accountability a 
minor role. How local authorities go about engaging with their communities is at the 
discretion of the local authority as long as it is in proportion to the significance of the 
decision. This paper’s key insight is that the court’s approach to supervising local authority 
decision making has only recently realised the empowerment rationale of the LGA 2002. 
Following Wellington City Council v Minotaur Custodians, the courts have cemented 
political accountability as the predominate accountability mechanism facing local 
authorities. Excessive legal supervision encourages a culture of proceduralism and divorces 
political discourse from its context by subjecting decisions to an overly rigid and legalistic 
analysis. Subsequent cases have continued this positive approach.  
 
 
Keywords 
Local Government Act 2002 – “web” of accountabilities – legal accountability – 
Wellington City Council v Minotaur Custodians.  
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I Introduction 
Local government in New Zealand sits at the precipice of overlapping crises: a housing 
crisis, poverty crisis, infrastructure crisis and voter turnout crisis.0F

1 Most developed nations 
are facing anaemic engagement from local communities and a falling voter turnout. Some 
have called for a “deepening of democracy” and future engagement with local communities 
to reverse the trend.1F

2 Community engagement by local authorities has been increasingly 
advocated for in recent decades. It can ensure that services are delivered efficiently and 
effectively all while building social capital and trust in the communities local authorities 
are designed to serve. 
 
This paper will discuss the place of the courts and legal accountability in ensuring the 
requirement for local authorities to obtain community views under the Local Government 
Act 2002 (LGA 2002) is met. In doing so, the broader intent of the LGA 2002 is explored 
with reference to both democratic and accountability theory. The LGA 2002 intended to 
empower local government to be a legitimate site of democracy with political 
accountability being the predominate form of accountability. At its first reading the then 
Minister of Local Government, Hon Sandra Lee, introduced the Bill’s intent as follows:2F

3 
 
Above all, the bill is about empowering communities … the empowerment of New 
Zealanders within their local communities to exercise even greater control over their 
elected representatives and councils, and over the environments and communities in 
which they live.  
 

This paper’s key insight is that the court’s approach to supervising local authority decision 
making has only recently realised the “empowerment” rationale of the revolutionary reform 
in 2002. In doing so, the courts have now properly interpreted their role in the web of 
accountabilities facing local authorities. Decisions on how to obtain community views are 
ultimately ones for democratically elected councillors and largely not for the courts to 
decide. The LGA 2002 places political accountability front and centre in this process – 
recognising that local government is a legitimate site of democracy – with legal 
accountability through the courts a “backstop” to political accountability. Excessive legal 

  
1 Local Government New Zealand The 2050 Challenge: Future proofing our communities (Discussion Paper, 
July 2016) at 5-7. 
2 Local Government New Zealand Community-Level Governance: What provision should be made in local 
government legislation? (Discussion Paper, July 2014) at 2. 
3 (18 December 2001) 597 NZPD 1060. 
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accountability can stymie the relationship between citizens and local government, and in 
doing so, prevent pragmatic and fluid political dialogue that better enables accountability.  
 
The paper will be organised into four main parts. Part I is this introductory section. Part II  
sets out the theoretical basis for local government. Two different strands of democratic 
theory are compared to make sense of the reform in 2002. A “constraining” theory of 
democracy is liberal representative democracy. This envisages the citizen-government 
relationship as one where citizens must “constrain” elected representatives to ensure their 
preferences are adequately represented in policy. Contrastingly, a strand of participatory 
democratic theories are classed as “empowering”. These theories view the citizen’s 
engagement in politics an essential element of democracy and advocates for government 
to empower their citizenry to engage. Public accountability theory takes a far more narrow 
view of good governance, and applies accountability at a mechanical level.3F

4 Mark Bovens’ 
purposes of accountability mirror the constraining-empowering dichotomy in democracy 
theory with a clear dividing line between accountability used as a bulwark against abuse of 
public, and accountability used as promoting better governance. The essential insight of 
Bovens’ work is that public institutions, including local authorities, are subject to a range 
of different accountabilities. This ‘web’ of accountabilities can be made up of political, 
administrative, professional and legal accountability. Legal accountability is best suited for 
an environment where voters are looking to “constrain” public power. However, legal 
accountability can lead to overly legalistic relationships, procedural and a lack of 
innovation which means it is ill suited to public institutions that have the mandate to 
“empower” their citizens. 
 
Part III will set out the legislative framework of the LGA 2002. The key provisions that 
relate to the obligation for local authorities to obtain community views will be interrogated 
on a granular level. The obligations are placed in their proper statutory, historical and social 
context. Part IV will apply democratic and accountability theory to the LGA 2002. 
Ultimately, the LGA 2002’s purpose and obligations clearly recognises that local 
government occupies its own legitimate democratic sphere. The LGA 2002 rejects an 
approach to constraining public power in local government with a heavy hand of legal 
accountability and instead seeks to empower local authorities to engage with their citizenry 
with political accountability being the dominant accountability mechanism. 
 

  
4 Mark Bovens “Public Accountability” in Ewan Ferlie, Lawrence Lynn Jr and Christopher Pollitt (eds) The 
Oxford Handbook of Public Management (Oxford University Press, New York, 2005) 182. 
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Part V will analyse the shift in the courts approach over the roughly two decades after the 
enactment of the LGA in 2002. In the first decade subsequent to enactment, the courts were 
overly vigilant in their supervision of local authority and fundamentally misapplied the 
LGA 2002. The last academic comment on community views and the LGA 2002 was Dean 
Knight in 2011, who lambasted the courts for “over-juridification” local authorities’ 
decision making framework.4F

5 This paper will extend from Knight’s writings and map the 
courts constraining approach to the theories used in Part II. The case law has significantly 
developed from 2011. The turning point in the case law was the 2016 Court of Appeal 
judgment of Wellington City Council v Minotaur Custodians.5F

6 That judgment read the 
LGA 2002 in its appropriate context and gave local authorities the breathing room which 
Parliament intended for local government, as a legitimate democratic sphere of influence. 
It corrected the trend in the case law which overstated the role of legal accountability by 
appropriate casting the courts’ role as one of last resort with political discourse being the 
predominate accountability mechanism. Subsequent cases post-Minotaur Custodians 
continued this positive trend by further acknowledging and centring political 
accountability. 
 
Local government has many challenges in New Zealand but is often neglected and 
misunderstood. Overuse of court supervision creates an environment of rigid legal 
accountability where the inevitable outcome is that democratic act of participation is 
“delegated to those with legal and technocratic skills: the lawyers and officials.”6F

7 This 
paper reveals an encouraging trend in the case law towards more empowering forms of 
citizen engagement and better identifies the court’s place in the accountability landscape 
as a forum of last resort. This approach will be welcomed by local authorities and ideally 
assist them in viewing engagement and proposals that change the status quo as an 
opportunity rather than as a source of risk. 
 
 
 

  
5 Dean Knight “Local Democracy and the Consideration of Community Views: Obligation and Observance” 
in Claire Charters and Dean Knight (eds) We, The People(s): Participation in Governance (Victoria 
University Press, Wellington, 2011). 
6 Wellington City Council v Minotaur Custodians [2017] NZCA 302, [2017] 3 NZLR 464 [Minotaur 
Custodians (CA)]. 
7 Knight, above n 5, at 317. 
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II The Theoretical Foundations for the Citizen-Government Relationship 
The relationship of the state to its citizens is central to public law scholarship and a debate 
that has many angles. This is particularly so for local government which inherently has 
close proximity to its citizens. This Part employs two theoretical perspectives to provide 
the necessary backdrop to analysing the operation of the LGA 2002. The first is democratic 
theory. This provides the high-level normative models of government which have 
diverging views of the citizen-state relationship. I separate theories into “constraining” and 
“empowering” categories in how they propose to treat government action. 
 
The second theoretical lens is public accountability. This mirrors democratic theory in 
providing a distinction between “constraining” and “empowering” purposes of 
accountability. This additional theoretical lens is important for understanding the 
requirements for community engagement under the LGA 2002. Institutions are subject to 
a “web” of accountabilities. Legal accountability can be useful in some contexts, but when 
an institution is looking to empower the citizenry, it can crowd out other mechanisms such 
as political accountability. 
 

A Democratic theory 

Democratic theory is subfield of political theory that is primarily concerned with examining 
the concept of democracy, with particular focus on its moral or normative foundations. I 
do not attempt to comprehensively canvass democratic theory literature by including the 
most recent debates and additions. Instead, this subpart provides a broad overview of the 
high-level theories that attempt to explain the democratic relationship between the citizen 
and the state. 
 
Four general theories exist in modern democratic theory: Liberal representative, 
participatory, deliberative and constructionist democracy.7F

8 The liberal representative view 
can be categorised as “constraining” in that it envisages checks on political representatives 
to ensure promises and the preferences of the people are in fact being implemented. The 
other three perspectives can be categorised as “empowering” in that they view the role of 
government being to engage the most amount of people (the participatory view), facilitate 
legitimate discussion (the deliberative view), or deconstruct oppressive power strucutres 
that hinder marginalised voices participating (the constructionist view). 
 
  
8 Myra Marx Ferree and others “Four models of the public sphere in modern democracies” (2002) 31 Theory 
and Society 289. 
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Ferrer, Gamson and Rucht’s overview of democratic theories provide two useful criteria 
for comparing these four theories.8F

9 The first is who is the citizenry? The four theories differ 
in how they conceptualise and characterise body of citizens. The second criterion is how 
should citizens and government engage with one another. 
 

1 “Constraining” theories: Liberal representative democracy 

Liberal representative democracy, also referred to as “minimalist aggregative 
democracy”,9F

10 is labelled as “constraining” in this paper. On the first criteria of who are 
the citizens, liberal representative democracy characterises citizens as generally 
uninformed with the subject matter of political issues being too complex for most 
citizens.10F

11 To expect citizens to be actively engaged in public life is seen by advocates of 
this view as, at best, wishful thinking.11F

12 People have fixed preferences for policies with the 
main mechanism for political involvement being largely indirect: voting. Decision-making 
occurs via the aggregation of preferences by elected representatives, guided by expert 
advice.12F

13 
 
As to the second criterion of how citizens and government ought to interact, the citizen’s 
main role is to periodically choose between competing political parties supported by 
adequate expert information. There is a spectrum of views in liberal representative theory, 
with those who take a strongly elitist stance advocating for erecting barriers to general 
involvement by the “rabble” of uninformed citizens.13F

14 More moderate views accept the 
need for an active public sphere of citizen involvement, but view it as buttressing a system 
of formal representation with public engagement allowing political representatives to better 
aggregate the existing preferences of their voters.14F

15 Consistent throughout liberal 
representative theories is the need for expertise. Due to the complex nature of policy issues, 
political representatives are required to make reasoned decisions with experts informing 

  
9 Ferree and others, above n 8. 
10 Ian Shapiro The State of Democratic Theory (Princeton University Press, Princeton, NJ, 2003). The roots 
of liberal representative theory can be traced back to John Stuart Mill, see John Stuart Mill Considerations 
on Representative Government (The Floating Press, Auckland, New Zealand, 2009). A more modern 
articulation provided by Joseph A Schumpeter Capitalism, Socialism and Democracy (Routledge, London, 
UK, 2010). 
11 Ferree and others, above n 8, at 291. 
12 Edwin Baker “The Media That Citizens Need” (1998) 147 University of Pennsylvania Law Review 317.  
13 Ferree and others, above n 8, at 291. 
14 Peter Bachrach The Theory of Democratic Elitism (Little Brown, Boston, 1967). 
15 Ferree and others, above n 8, at 291. 
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representatives in making wise decisions. The public’s relationship with government is an 
informational one. The media, aided by experts, ought to provide enough information to 
citizens so that they can intelligently vote.15F

16 Between elections, the public require 
transparent and accurate information to hold their representatives to account in correctly 
aggregating their preferences.16F

17 Ultimate authority rests with the citizenry, and if they are 
dissatisfied with what they are getting, they can use the ballot box to “vote the rascals 
out”.17F

18 Taken as a whole, the liberal representative view can be labelled as “constraining”. 
Decision-making is limited to elected representatives aggregating preferences with the 
assistance of experts. Equally, citizens are constrained in their participation, being merely 
informed of decisions and possessing the ballot box option to punish representatives who 
do not adequately implement their preferences. 
 

2 “Empowering” theories: Participatory, deliberative and constructionist democracy. 

All three of the “empowering” theories aspire to popular inclusion in the political process, 
that is, to cast the political net wide and centre the citizen in the citizen-government 
relationship. The common theme in participatory theories is maximising participation of 
citizens in public decisions. Participatory democracy has its origins in Rousseau’s 
preference for direct democracy, with modern articulations coming from Benjamin Barber 
who calls his participatory model “strong democracy”.18F

19 Delegation is necessary due to 
individual time constraints, but representatives ought to encourage active participation.19F

20 
Unlike liberal representative theory, participatory theory rejects characterising citizens as 
non-experts or with fixed preferences. Participation should be “continuous”, rather than 
primarily at election time.20F

21 Preferences are not pre-existing and delivered by voting, but 
shaped, moulded and developed through participation. This justification for popular 
inclusion is shared with the deliberative and constructionist views: preferences and abilities 
for judging public issues emerge in the process of participation and all three models are 
united in their scepticism of elite expertise running roughshod over the knowledge of local 
communities. Deliberative democracy (or discursive democracy) differs slightly from 
participatory theories in that the central value is in the process of deliberation – as opposed 
to just participation - with popular inclusion being desirable because it supports the valued 
  
16 At 290. 
17 At 290. 
18 Ferree and others, above n 8. 
19 Jean-Jacques Rousseau's 1762 treatise The Social Contract; Benjamin Barber Strong Democracy 
(University of California Press, Berkley, 1984). 
20 At 151. 
21 Ferree and others, above n 8, at 296; Barber, above n 19, at 151. 
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process of discussion.21F

22 The constructionist view is all about power dynamics. Popular 
inclusion is needed due to socially constructed power imbalances that exclude and oppress 
marginalised views from the political sphere.22F

23  
 
The three “empowering” theories differ in how government and citizens should engage 
with one another. Participatory theories have empowerment as their end goal, with the act 
of engaging in the political sphere being worthwhile because participation transforms 
individuals into public citizens.23F

24 Deliberative democracy advocates for authentic 
discussion to precede decision-making. This involves recognising and reconciling 
divergent views from one’s own through dialogue and mutual respect.24F

25 Deliberation helps 
sort out self-interested claims from public-spirited ones.25F

26 The constructionist view 
supports empowerment through recognition of lived experiences. This view is sceptical of 
a singular public forum with linear relationships between citizens and the state due to 
marginalising power dynamics. Instead it advocates for multiple culturally diverse public 
spheres that fosters new viewpoints that were previously subject to the conformity 
pressures of the mainstream political sphere.26F

27 Despite their differences, all three theories 
markedly depart from the liberal representative view in that they all see citizens taking an 
active role in the day-to-day business of governance. Rather than arms-length delegation 
of governance to political representatives and experts in a linear arrangement, the 
empowering theories view the citizens place as more active, fluid and involved in shaping 
the direction of policy. 
 

B Public accountability theory 

1 Accountability as a virtue and as a mechanism 

“Accountability” has no generally agreed definition in academic literature,27F

28 and has been 
labelled a "conceptual umbrella" for generic notions of democratic governance such as 

  
22 Ferree and others, above n 8, at 300. 
23 At 307. 
24 At 296. 
25 At 300. 
26 Amy Gutmann and Dennis Thompson Democracy and Disagreement (Harvard University Press, 
Cambridge, Mass, 1996) at 43. 
27 Ferree and others, above n 8, at 309, 312. 
28 Mark Bovens “Two Concepts of Accountability: Accountability as a Virtue and as a Mechanism” (2010) 
33 West European Politics 946 at 948. 
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transparency and responsiveness.28F

29 Leading accountability theorist Mark Bovens 
distinguishes between two conceptions of accountability: accountability as a virtue for 
good governance (the "broader" normative version), and accountability as an institutional 
mechanism for account giving (the "narrow" version).29F

30 The broader version of 
accountability, rooted in normative ideas of good governance is provided by the four 
theories of democracy outlined above. All theories require accountability in the citizen-
government relationship but differ in exactly how that accountability mechanism ought to 
work on a detailed level. The narrower version of accountability is what is explored in this 
subpart: a relationship between an actor and a forum, in which the actor has an obligation 
to explain and to justify his or her conduct, the forum can pose questions and pass 
judgement, and the actor may face consequences.30F

31 This narrow conception provides a 
more granular view of accountability at an institutional level by providing criteria by which 
accountability mechanisms can be evaluated against. 
 

2 Purposes of accountability 

Bovens’ presents different rationales for accountability that map onto the constraining-
empowering dichotomy presented above. Although the rationales are not mutually 
exclusive – they can be pursued simultaneously – they each indicate a different flavour of 
accountability and thus a different institutional arrangement. 
 
The first two purposes represent accountability being used as a bulwark against abuses of 
public power: “constraining” purposes. The first purpose, “democratic control” is viewed 
through the lens of representative democratic theory where political relationships have 
principal-agent issues that necessitate citizen supervision of political delegates.31F

32 This 
rationale advocates for provision of information so that voters can holding unelected 
officials democratically accountable – or elected officials accountable between elections.32F

33 
The “integrity” purpose speaks to preventing overbearing government and classic abuses 
of power like corruption.33F

34 Taken together, Bovens’ first two rationales are traditional or 
‘hard’ forms of accountability. They safeguard against illegitimate use of government 

  
29 Mark Bovens “Analysing and Assessing Accountability: A Conceptual Framework” (2007) 13 European 
Law Journal 447 at 449. 
30 Bovens, above n 28, at 948. 
31 Bovens, above n 29. 
32 Bovens, above n 4, at 192, 195. 
33 Bovens, above n 29, at 463. 
34 At 463; Bovens, above n 4, at 192.. 
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power and result in accountability relationships that seek to readily define and constrain 
the boundaries of government power. 
 
The other two purposes use accountability to increase the quality and efficiency of 
government: “empowering” purposes. The “improving performance” purpose seeks to 
enhance government effectiveness by fostering institutional learning and ensuring that 
community preferences are being accurately considered at all stages.34F

35 This form of 
accountability allows norms and practices to develop as a result of continuous 
answerability by those in power.35F

36 The “legitimacy” purpose is achieved through the 
confluence of the other three objectives. In the face of a critical public, transparency and 
answerability develops a social licence to govern through increased public confidence.36F

37  
 

3 Different accountability arrangements and “webs” of accountability 

The key insight from Bovens’ work that is applied to the LGA 2002 is the “webs” of 
accountabilities that public institutions face. There are many types of channels that 
constitute the accountability arrangement of any particular institution. Bovens categorises 
accountabilities into different dimensions.37F

38 Relevantly for this paper, the first of those 
dimensions is the nature of the forum: the type of forum to whom the actor must account 
to.38F

39 One type of forum is political accountability, where government officials are 
accountable to their minister who is in turn accountable to the electorate via Parliament. 
The standard and consequences for failure are publicly determined and administered by the 
public. In contrast, legal accountability is the forum of the courts and is based on specific 
formal responsibilities created by detailed legal standards.39F

40 Administrative accountability 
is based on "quasi-legal forums" such the Auditor-General and Ombudsman which exercise 
regular financial and administrative control, often on the basis of specific statutes and 
prescribed norms.40F

41 Professional accountability is industry self-regulation through 
professional bodies or associations.41F

42 Finally, organisational accountability is provided 
internally through employment contracts, institutional culture and reporting to superiors.42F

43  

  
35 Bovens, above n 4, at 193. 
36 Bovens, above n 29, at 463–464. 
37 Bovens, above n 4. 
38 Bovens, above n 29, at 461. 
39 At 454–455. 
40 Bovens, above n 4. 
41 Bovens, above n 29, at 456. 
42 At 456. 
43 Bovens, above n 4, at 187. 
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Not all types of accountabilities are compatible. Scholars have pointed out that although 
accountability is a good thing, when done excessively it can be counterproductive.43F

44 Some 
writers have argued that an accountability “paradox” exists with a tension between 
accountability and effective performance.44F

45 Bovens describes the issues with excessive 
accountability with reference to the purposes outlined above. Too much democratic control 
via oversight leads to rule-obsession and stagnating bureaucracy.45F

46 Equally, excessive 
emphasis on achieving integrity and avoiding corruption leads to proceduralism that 
cripples the efficiency of public organisation. The aim of improvement performance is also 
hampered:46F

47 
 

If accountability is pursued too harshly, public managers may therefore learn the 
wrong thing, they learn to avoid risk taking, to pass the buck, and to shield themselves 
against potential mistakes and criticism. 

 
This issue is seen when public institutions are subjected to multiple overlapping 
accountabilities from different types of forums. A “multiple accountabilities disorder” can 
arise with public institutions becoming hamstrung by the need to account to numerous, 
conflicting and competing forums: political, legal, administrative and professional.47F

48 The 
inclusion of some forum types into the accountability arrangement can “crowd out” or 
negatively impact on other forums. Legal accountability is a “hard” form of accountability 
and is based in compliance to existing rules and has a strong traditional of natural justice. 
Legal processes are comprehensive in their findings of fact, exploration of issues and 
finality of their determination. This requires public organisations to have staff that are able 
to appear in court or consult with lawyers on complex rule-based issues.48F

49 Avoidance of 
legal risk also requires procedures: verification, auditing and filing systems. Any recourse 
to a legal forum takes time, resources and removes any divorces any dispute from its 
context. 
 

  
44 Bovens, above n 4. 
45 Arie Halachmi “Performance measurement: a look at some possible dysfunctions” (2002) 51 Work Study 
230 at 232. 
46 Bovens, above n 4. 
47 Robert D Behn Rethinking Democratic Accountability (Brookings Institution Press, Washington, DC, 
2001) at 11. 
48 Jonathan GS Koppell “Pathologies of Accountability: ICANN and the Challenge of ‘Multiple 
Accountabilities Disorder’” (2005) 65 Public Administration Review 94 at 95. 
49 Bovens, above n 4, at 20. 
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Other accountability forums are “softer” and thus often crowded out by excessive legal 
accountability  Administrative accountability also requires a degree of proceduralism, but 
this is mitigated by the fact administrative oversight is often non-coercive with compliance 
being viewed against reporting frameworks with degrees of success, as opposed to the 
binary outcome of illegality.49F

50 Professional accountability leans on experimentation, 
sharing and collaboration with common sector participants to drive better outcomes. This 
form of institutional learning could be difficult to foster in an environment risk-aversion 
caused by adversarial legal processes. In particular, excessive use of legal accountability 
in particular can overshadow any political accountability by consuming organisational 
resources, encouraging rule-obsession, and stifling more fluid dialogue in the political 
arena. When courts remove the dispute from a more accessible and pragmatic context of 
political dialogue to the rigid and rule-based arena of the courts, it can be difficult to 
achieve compromise, novel solutions or changes in mindset. Instead legal processes often 
entrench existing views and encourage a winner-loser outcome as opposed more productive 
and contextual political negotiation. This is not to say legal accountability does not have 
its place, but it is far better viewed as a redundant form accountability, a backstop, in the 
accountability “web” that regulate public organisations, if other types of accountability are 
to properly function. Legal accountability can regulate the rules of political engagement, 
providing redress for cases of irrationality, fraud or patently unfair process, while leaving 
value-judgments and regular decisions to be regulated by other forms of accountability. 
The “empowering” purpose of the LGA 2002 and the “backstop” position of legal 
accountability is outlined in Part III.  
 
III The Local Government Act 2002 and Community Engagement 
The LGA 2002 explicitly places citizen participation at the core of the legislative 
framework. In doing so, it draws on the “empowering” democratic theories outlined in Part 
II. After enactment, scholars described the LGA 2002 as having “citizen participation at its 
heart”,50F

51 espousing the ideal of “community governance”51F

52 and that the “Act reflected a 
shift from ‘consultation to engagement.’”52F

53 Mike Reid described the significant shift in 
policy as a “new paradigm” with the LGA 2002 giving citizens the ability to shape their 
council’s priorities.53F

54 In this Part, the legislative history of local government is canvassed, 

  
50 At 6.  
51 Knight, above n 5, at 291. 
52 Ali Memon and Gavin Thomas “New Zealand’s New Local Government Act: A Paradigm for Participatory 
Planning or Business as Usual?” (2006) 24 Urban Policy and Research 135. 
53 Mike Reid Saving local democracy: An agenda for the new government (2018) at 7. 
54 At 6. 
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the overall framework of the LGA 2002 is outlined and then the obligation to obtain 
community views is examined. 
 

A History of local government reform 

Local authorities in New Zealand have always sourced their power from statute, having no 
formal constitutional position. Numerous statutes have sketched the boundaries of what 
local authorities must do, can do and even how they are to go about their business.54F

55 
 
Local government has been the subject of frequent and significant reforms. Over time, local 
government’s mandate has shifted away from narrow tasks of roads and water to a much 
broader goal of achieving community well-being. 
 
The Local Government Act 1974 (LGA 1974) was the governing statute previous to the 
current LGA 2002. Major reforms in 1989 resulted in a significant rationalisation of local 
authorities, while also introducing novel forms of corporate accountability including 
annual planning which were supplemented by basic consultative procedures.55F

56 It was 
described as “profoundly prescriptive with detailed parts”.56F

57 
 
The LGA 2002 was a significant step change in the legal framework that local authorities 
operated within. In the lead up to the reform, initiated by the 1999 Labour-Alliance 
coalition government, the statement of policy direction revealed the philosophical 
underpinnings to the reform. The statement of policy direction explained that the LGA 
1974 was overly prescriptive and required constant amendment to meet changing 
circumstances.57F

58 The Government wished to establish a more broadly empowering 
legislative framework under which local authorities would have a legitimate place within 
our democratic system of government to meet their communities’ needs. The LGA 1974 
contained an operational set of expectations about how local authorities would conduct 
their affairs, with only an oblique reference to citizen participation. Local authorities were 
directed to ensure “local communities … [were] adequately informed about [their] 
activities”.58F

59 In contrast, the LGA 2002 was intended to enable “local authorities to work 
  
55 Vivienne Wilson and Jonathan Salter A Guide to the Local Government Act 2002 (Brookers, Wellington, 
2003) at 1. 
56 At 1. 
57 At 2. 
58 Department of Internal Affairs Statement of Policy Direction for Review of Local Government Act 1974 at 
1. 
59 Local Government Act 1974, s 223C. 
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with their communities to meet the changing needs and aspirations of communities in the 
21st century.”59F

60 As described in the following subparts, the prominence of community 
participation (as opposed to notification) in the LGA 2002 represented a seismic shift in 
thinking about the relationship between local government and their communities. 
 

B Purpose and high-level principles 

Community participation is placed firmly at the centre of the LGA 2002. This is affirmed 
by the high-level principles contained in Part 2, which colour all other sections of the Act. 
At the highest level, a local authority must, in relation to its district or region, give effect 
to the “purpose” of local government stated in s 10.60F

61 That section describes the purpose 
of local government as:61F

62 
 

(a) to enable democratic local decision-making and action by, and on behalf of, 
communities; and 
(b) to promote the social, economic, environmental, and cultural well-being of 
communities in the present and for the future. 

 
The wording of s 10 is commanding and aspirational. Decision-making is not something 
that is “done” to communities, as found in the 1974 Act, but rather it is done “by, and on 
behalf of” communities. On top of this commitment to local democracy, local authorities 
are to promote the “four well-beings” in the present and for the future. 
 
This aspirational purpose statement is underscored by a number of principles in s 14. Local 
authorities should:62F

63 
• conduct their business in an open, transparent, and democratically accountable 

manner; 
• take account of community views; 
• take account of the diversity of the community and its interests, the interests of 

future communities and the impact on the four well-beings in s 10(b) when making 
decisions. 

• provide opportunities for Māori to contribute to decision-making processes; 
• collaborate and co-operate with other local authorities; 

  
60 Local Government Bill 2001 (191-1) (explanatory note) at 2. 
61 Local Government Act 2002, s 11(a).  
62 Local Government Act 2002, s 10. 
63 Local Government Act 2002, s 14. 
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• undertake commercial transaction in accordance with sound business practices; 
• ensure prudent stewardship and efficient and effective use of their resources; 
• take a sustainable development approach. 

 
The principles are extensive, aspirational and conflicting with one another. Thankfully, s 
14(2) provides that if any of the principles or the any of the four well-beings in s 10 come 
into conflict, a local authority should resolve them in accordance by conducting their 
business in an open, transparent, and democratically accountable manner.63F

64 
 
The wording of the principle of community views, is revealing: “a local authority should 
make itself aware of, and should have regard to, the views of all of its communities”.64F

65 
Firstly, the onus is on local authority to make itself aware of community views, rather than 
simply informing the community of its proposals and providing an opportunity for 
consultation. This duty encompasses a much broader range of people. Secondly, the 
obligation is a pluralistic one, owed to “all of its communities”, past, present and future 
communities included. 
 

C The Local Government Act 2002 as an “empowering” framework 

The legislative history and principles of the LGA 2002 reveal the statute to be one that 
views the citizen-government relationship as one of “empowering” citizens to engage. In 
contrast, the “constraining” liberal representative theory was embedded within the LGA 
1974; local government was viewed as a form of local administration. Citizens were 
informed or notified of certain activities, and local government’s power was constrained 
by statute.  Prior to the 1989 reform of the LGA 1974, there was relatively minor statutory 
provision for the general public in policy development. Other than through voting in 
triennial local authority elections, the only participation was the opportunity to vote in polls 
on proposed reorganisation.65F

66 
 
The LGA 2002 revolutionised how local government operated by granting a power of 
general competence to local authorities and requiring extensive (and non-prescriptive) 
requirements to obtain community views. The goals of popular inclusion and 
empowerment permeate the high-level principles of the LGA 2002: The purpose of local 

  
64 This is the first principle: Local Government Act 2002, s 14(1)(a)(i). 
65 Local Government Act 2002, s 14(1)(b). 
66 Jean Drage Empowering Communities? Representation and Participation in New Zealand’s Local 
Government (Victoria University Press, Wellington, 2002). 
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government is “to enable democratic local decision-making and action by, and on behalf 
of, communities”.66F

67 This cements local government as a legitimate form of local 
democracy:67F

68 
 

[E]lected local government is not a quaint hangover from the past; it is a vital element 
of a functioning democracy in which central power is balanced with local autonomy 
and independence, and in which citizens can participate and control those aspects of 
local political life closest to their interests and concerns. 

 

D Generic community engagement requirements 

The LGA 2002 prescribes a number of decision-making principles for any decision made 
by a local authority. These are found in Part 6 under the heading “planning, decision-
making, and accountability”. 
 
Figure 1: Three levels of community engagement.68F

69 

 

  
67 Local Government Act 2002, s 10(1)(a). 
68 Colin Copus, David Sweeting and Melvin Wingfield “Repoliticising and Redemocratising Local 
Democracy and the Public Realm: Why we need Councillors and Councils” (2013) 41 Policy & Politics 389 
at 404–405. 
69 Office of the Controller and Auditor General, Turning principles into action: A guide for local authorities 
on decision-making and consultation, at [2.21]. 
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There are three levels of community engagement possible when making a decision (see 
Figure 1). At the broadest level, a local authority must obtain community views.69F

70 At the 
next level up, there are certain consultation principles.70F

71 The most onerous form of 
community engagement is the “special consultative procedure” (SCP) which is used for 
specific planning documents.71F

72 
 
Outside of the highly specific and defined SCP, the LGA 2002 prescribes a number of 
generic decision-making requirements to be adhered by a local authority.72F

73 A local 
authority must: 
 

(a) Seek to identify all reasonably practicable options;73F

74 
(b) Assess the options in terms of their advantages and disadvantages;74F

75 and 
(c) If any option involves a significant decision in relation to land or a body of water, 

take into account its relationship Māori and their culture and traditions. 
(d) Consider the views and preferences of likely to be affected by, or who have an 

interest in, the matter (to consider community views).75F

76 
 
These obligations have a universal application by applying to all decisions, including the 
decision not to take any action.76F

77 This is the ‘quid pro quo’ of the LGA 2002. In exchange 
for the broader statutory purpose of local government and the power of general 
competence, local authorities are bound to engage with the views of their community on 
every decision.77F

78 
 
The substance of a local authority’s obligation for community engagement can primarily 
found in the specific obligation to have regard to community views: 
 

78 Community views in relation to decisions 
(1) A local authority must, in the course of its decision-making process in relation to 

a matter, give consideration to the views and preferences of persons likely to be 
affected by, or to have an interest in, the matter. 

  
70 Local Government Act 2002, s 78. 
71 Local Government Act 2002, ss 82 and 82A. 
72 Local Government Act 2002, s X. 
73 Local Government Act 2002, ss 76-82. 
74 Local Government Act 2002, s 77(1)(a). 
75 Local Government Act 2002, s 77(1)(b). 
76 Local Government Act 2002, s 78. 
77 Local Government Act 2002, s 76(1) and (4). 
78 Wilson and Salter, above n 55, at 314. See also Memon and Thomas, above n 52, at 136. 
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It has been noted that the language of s 78 could be viewed as restrictive or narrowly 
construed.78F

79 The wording which requires persons to “be affected by” or “have an interest 
in” the matter perhaps suggests that the only views of select group of citizens with a 
sufficient stake in the matter are required to be considered. However, the title of s 78 
(“community views”) and the high level purposes and principles contained in ss 10 and 14 
reinforce the broad nature of this obligation.79F

80 Formerly, this consideration had to be given 
at four stages: The problem definition stage, options stage, assessment and proposal 
development stage and lastly the proposal adoption stage.80F

81 This rigid staging was at odds 
with the more dynamic and fluid reality of local authority decision-making which does not 
conform to distinct and linear stages of engagement. The far reaching nature of the 
obligation was such that it was a successful target in litigation.81F

82 The use of this staging 
requirement, and the significance of its removal is discussed in Part X. Now, a local 
authority is only required to consider community views “in the course of its decision-
making process”.82F

83 Section 78 expressly states that a local authority is not required, by the 
section alone, to undertake any consultation process or procedure.83F

84 This makes it clear 
that the obligation to obtain community views can be met by informal procedure, 
councillors’ prior knowledge of their own communities and other mechanisms that do not 
amount to formal consultation. The Auditor-General’s guidance to local authorities 
highlights that point:84F

85 
 
Small local authorities generally feel that they know their community, often through 
elected member and staff networks. Some use e-technology to assist community 
interaction and engagement, particularly where communities are spread over a large 
area. Bigger local authorities usually use more formal methods and often have ongoing 
relationships or formal partnerships with ethnic or interest groups  
 

If a local authority decides that obtaining community requires formal consultation with the 
public, the LGA 2002 provides a range of consultation principles that must be adhered to.85F

86 

  
79 Knight, above n 5, at 303. 
80 At 303. 
81 Local Government Act 2002, s 78(2) was repealed by the Local Government Act 2002 Amendment Act 
2010, s 9. 
82 Knight, above n 5, at 303. 
83 Local Government Act 2002, s 78(1). 
84 Local Government Act 2002, s 78(3). 
85 Office of the Controller and Auditor General, above n 69, at [3.42]. 
86 Local Government Act 2002, s 82. 
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These principles broadly provide that the local authority should provide the community 
sufficient information and opportunity to consider and respond to the information provided 
while receiving their views with an open mind. 86F

87 A local authority must also ensure that it 
has in place specific processes for consulting with Māori during consultation.87F

88 None of 
the decision-making obligations or consultation principles require or bind the local 
authority to accept the majority view or the view of any particular person consulted. 
 
The decision-making requirements are, on their face, extensive in their scope and content. 
On a literal reading, they present a comprehensive set of procedural obligations for a local 
authority to discharge while in decision-making process. However, the LGA 2002 tempers 
the intensity of these procedural requirements by allowing the level of compliance to be in 
proportion with the “significance” of the decision. Significance is pivotal to understanding 
the operation of these principles, with the LGA 2002 subjecting the principles to 
moderating judgements by local authorities. When choosing the correct level of 
engagement – how formal it should be, its scope, its detail and whether to consult – local 
authorities are entitled to make judgments about how to achieve compliance:88F

89 
 

79 Compliance with procedures in relation to decisions 
(1) It is the responsibility of a local authority to make, in its discretion, judgments— 

(a) about how to achieve compliance with sections 77 [decision-making 
principles] and 78 [community views] that is largely in proportion to the 
significance of the matters affected by the decision as determined in 
accordance with the policy under section 76AA [significance policy]; and 

(b)  about, in particular,— 
(i) the extent to which different options are to be identified and assessed; 

and 
(ii) the degree to which benefits and costs are to be quantified; and 
(iii) the extent and detail of the information to be considered; and 
(iv) the extent and nature of any written record to be kept of the manner in 

which it has complied with those sections. 
 
When making a judgement about the degree of compliance the local authority should 
consider the LGA 2002’s high-level principles, their resources and the extent to which a 
decision will allow a range of views, preferences or option to be considered. 89F

90 

  
87 Local Government Act 2002, s 82(1). 
88 Local Government Act 2002, s 82(2). 
89 Local Government Act 2002, s 79(1). 
90 Local Government Act 2002, s 79(2). 
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The language gives a generous latitude for realistic judgments to be made by the local 
authority. The major controlling language is that judgements about how to achieve 
compliance should be “largely in proportion” with the significance of the decision. As with 
the decision-making provisions, once a local authority has decided to consult, it may 
exercise a discretion as to how the consultation principles in s 82 are to be observed, and 
this discretion must be exercised in proportion to the “nature and significance” of the 
matter.90F

91 
 
The terms significant and significance have meanings given to them by this definition: 
 

significance, in relation to any issue, proposal, decision, or other matter that concerns 
or is before a local authority, means the degree of importance of the issue, proposal, 
decision, or matter, as assessed by the local authority, in terms of its likely impact on, 
and likely consequences for,— 

(a) the current and future social, economic, environmental, or cultural well-being 
of the district or region: 

(b) any persons who are likely to be particularly affected by, or interested in, the 
issue, proposal, decision, or matter: 

(c) the capacity of the local authority to perform its role, and the financial and 
other costs of doing so 

  
This is a fairly loosely worded definition. To provide more clarity, a local authority must 
adopt a “significance and engagement policy” by s 76AA. That section requires that policy 
to include a general approach to determining significance with criteria and specific 
scenarios to determine what decisions are significant or not.91F

92 The purpose of the policy is 
to harmonise the expectations of the community and the local authority whether the public 
will be engagement and, if so, the extent, manner and form of any public engagement for 
particular types of decisions. It is a proactive signal to the public for which types of 
engagement will be used for particular decisions. This document is also consulted on, 
allowing the public and active interests groups to put their expectations and best practice 
to their local council  
 
Lastly, every local authority must establish and maintain processes to provide 
“opportunities” for Māori to contribute to its decision-making processes, as well as 

  
91 Local Government Act 2002, s 82(3) and (4). 
92 Local Government Act 2002, s 76AA(1). 
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consider ways in which it may “foster the development” of Māori capacity to contribute to 
its decision-making processes. The local authority must also provide relevant information 
to Māori for these purposes.92F

93 
 
Observing the framework as a whole, the requirement to consider community views is not 
prescriptive or overly detailed, like its 1974 predecessor. It emphasises openness, 
transparency and values the judgement of the particular local authority in making the right 
call to the level of engagement needed. The LGA 2002 remains agnostic on how best to 
engage with the community, leaving it up to the local authority’s judgement. This is 
especially true after the 2010 amendment where the staging requirements for community 
views were removed in favour of a more general obligation. It is important to reemphasise 
that the LGA 2002 expressly rejects the proposition that community engagement 
necessarily requires consultation.93F

94 It leaves it up to the local authority to the form, scope, 
breadth and time line of engagement.  The only statutory control on how community 
engagement should be undertaken is that compliance must be “largely in proportion” to the 
significance of the proposal or issue.94F

95 
 

E Political accountability as the predominate form of accountability 

The use of the “significance” counterweight to the extensive community engagement 
requirements reveals the place of legal and political accountaiblity in the “web” of 
accountabilities facing local authorities. The wide discretion placed with local authorities 
to decide the extent, nature and timing of community engagement firmly rejects legal 
accountability having a major role in ensure good outcomes. The legislative history and 
high-level principels cement local govenrment as a site of genuine democracy. Therefore 
the major mecehanism of political accountability is via elections, media and ongoing 
political interaction. Elected councillors are embedded within their communities and have 
multiple formal and informal channels to gather a diverse range of perspectives. Missteps, 
disagreements and compromises are forged in the political marketplace. This is 
supplemented by the legal backstops provided by the LGA 2002. A decision to consult 
requires that information and opporunties for feedback are provided and people’s views are 
received with an open mind. What deicsions are significant are a political value-judgment, 
but are also proactively signalled and agreed upon thorugh a publically forumlated 
significance policy. All of this is supplemented by administrative and professional 

  
93 Local Government Act 2002, s 81. 
94 Local Government Act 2002, s 78(3). 
95 Local Government Act 2002, s 78(1). 
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accountability. The Auditor-General and Ombudsman ensure information, council 
processes and official information requests are being done transparently and in a timely 
fashion. Professional bodies such as Local Government New Zealand supply advocacy, 
innovative best-practice and opportunities for sector collaboration to push for better 
engagement with citizens. 
 
The LGA 2002 recognises that excessive legal accountability risks divorcing issues from 
the poltical arena where they were able to be accessed and engaged with in their local 
context. Local authorities’ discretion is not infinite, to be sure, and legal accountaiblity still 
has a role as a backstop against patently disproprotionate or irrational engagement 
decisions. 
 
 
IV The Court’s changing approach: from constraining to empowering 
The LGA 2002 created a new legislative framework that sought to empower citizens to 
engage with their local government and places political accountability at the heart of that 
relationship. However, in the first decade subsequent to enactment of the LGA 2002, the 
courts were overly vigilant in their supervision of local authorities’ decision on community 
engagement and overstated the role of legal accountability. Despite a few initial pragmatic 
judgments, multiple cases fundamentally misapplied the LGA 2002 by viewing the citizen-
government relationship as constraining by being too eager to apply legal accountability 
based in proceduralism to local decisions that are fundamentally political in nature. The 
last academic comment on community views and the LGA 2002 was Dean Knight in 2011, 
who lambasted the courts for “over-juridifing” local authorities’ decision making 
framework.95F

96 This paper will extend from Knight’s writings by exploring the significant 
developments in case law subsequent to 2011. The turning point was the 2016 Court of 
Appeal judgment of Wellington City Council v Minotaur Custodians.96F

97 This judgment read 
the LGA 2002 in its appropriate context and gave local authorities the breathing room 
which Parliament intended for local government, as a legitimate democratic sphere of 
influence. Subsequent cases post-Minotaur Custodians continue this positive trend. 
 

A An initial pragmatic approach 

Initially, the High Court took a reasonably pragmatic and tolerant approach to the literally 
rigorous requirements of ss 77 and 78 which require community views to be considered for 
  
96 Knight, above n 5. 
97 Wellington City Council v Minotaur Custodians [2017] NZCA 302, [2017] 3 NZLR 464. 
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every decision. In the first case to consider the application of these provisions, Reid v 
Tararua District Council,97F

98 the Court upheld inadvertent and unwitting compliance with 
the requirements in relation to a decision to sell land.   
 
The council gave notice under s 230 of the LGA 1974 of its intention to consider a motion 
to sell 21ha of land. Reid contended that the council made undertakings regarding the land 
and an agreement was entered into giving Reid the first right of purchase upon expiry of 
the lease, and that there was local community push back that required a formal tendering 
or auction process for the sale of the land. France J described the new LGA 2002 as “giving 
local authorities greater flexibility in their activities, but balancing that are requirements to 
ensure openness in their decision-making processes.”98F

99 The council admitted that it did not 
turn its mind to the requirements of ss 77 and 78, but France J held that due to to the 
discretion granted to the council under s 79, it had “done sufficient to comply with the 
section albeit, as Mr Reid put it, by accident”.99F

100 Despite the fact that the council perhaps 
could have done more to obtain community views of Mr Reid and the local community 
about the sale, it was relevant to finding compliance that a public notice of the issue of sale 
existed, and members of the public could attend the meeting, as one a local community 
group did.100F

101 
 
A fuller consideration of the new requirements was considered in Friends of Turitea 
Reserve Society Inc v Palmerston North City Council.101F

102 Baragwanath J was required to 
determine whether the use of part of a local reserve held for water supply and protection of 
indigenous flora and fauna could be developed under a joint venture to establish a wind 
farm. Concerning consultation, the LGA 2002 provisions that applied did not directly 
require consultation as such: 
 

[120] Among the matters to be considered are the principle of s 14 that a to authority 
should conduct its business in an open, transparent and democratically accountable 
manner and give effect to its identified priorities and desired outcomes in an efficient 
and effective manner; that it should undertake any commercial transactions in 
accordance with sound business practices and in taking a sustainable development 
approach should take into account the social, economic and cultural wellbeing of 

  
98 Reid v Tararua District Council, unreported, High Court, Wellington, CIV-2003-454-615, 8 November 
2004, France J. 
99 At [142]. 
100 At [148]. 
101 At [147]. 
102 Friends of Turitea Reserve Society Inc v Palmerston North City Council [2008] 2 NZLR 661 (HC). 
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people in communities. Another is the need to maintain and enhance the quality of the 
environment and the reasonably foreseeable needs of future generations. 
 
… 
 
[122] Subject to the principle of proportionality, these principles are to be observed 
by a local authority in such manner as it considers to be appropriate in a particular 
instance. 

 
The community engagement on the project came in multiple forms. A member of the 
executive committee of the plaintiff, received three visits from a representative of Mighty 
River Power who communicated the wind turbine plan in principle.102F

103 The Council issued 
a consultation document inviting residents to respond to the proposal of change of 
the reserve's purpose.103F

104 An information evening was also held with specific details being 
presented to the community. The plaintiff community group was further invited to an open 
day at Turitea reserve and made multiple Official Information Act requests.104F

105  
 
Baragwanath J ultimately held that notwithstanding that the consultation was 
“promotional” in nature and finer details over possible adverse effects on water quality in 
the catchment, the community engagement was lawful.105F

106 The council had consulted 
widely and on a level of detail appropriate for public engagement that would precede a 
technical resource consenting process: 

 
[154] The Council consulted with a number of interested parties as well as the general 
public using a number of means, such as the consultation document, the open day, and 
the information evening. It gave ample time for submitters to be heard and gave proper 
consideration to the submissions received. 
 
[155] Returning to the two major purposes of consultation, it cannot fairly be said that 
anyone truly interested has lacked the opportunity to respond to the essential issues in 
the decision-making process. Nor that there has been loss of opportunity for the public 
to assist the Council to reach the optimum conclusion, whether or not that conclusion 
is accepted. 
 

  
103 At [125]. 
104 At [126]-[127]. 
105 At [132]. 
106 At [151]. 
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In doing so, the Court affirmed the basic premise of the LGA 2002, that it is for council to 
decide how exactly to consult subject to the significance of the decision. The courts will 
respect and defer to the political judgment of the elected representatives and give a wide 
berth in supervising the lawfulness of obtain community views. 
 

B Excessive supervision 

The initial pragmatic approach appeared to change with the High Court decision of Council 
of Social Services in Christchurch/Otautahi Inc v Christchurch City Council106F

107and the 
Court of Appeal decision of Whakatane District Council v Bay of Plenty Regional 
Council.107F

108 These two key cases are highlighted and critiqued by Knight in his writing 
from 2011.108F

109 Council of Social Services involved the High Court quashing a decision of 
the Christchurch City Council to increase rent of council housing by 24 per cent. Despite 
rents being under constant review for over a decade, with various incremental decisions 
being made by council, the Court invalidated this decision on the basis that the council 
failed to consult. As Knight observed:109F

110 
 

This case [Council of Social Services] illustrates a very vigilant approach. It is hard to 
avoid the conclusion that the Court simply substituted its view for the view of the local 
authority on the critical factors, particularly the evaluation of whether the proposal 
significant or not. 

 
Even though the Court acknowledged that the council was not obliged to consult formally 
about the decision,110F

111 the expectations set by the Court meant the council could only have 
discharged its obligation to take account of community views after completing a 
consultation process, despite a constant process of review over 10 years. 
 
The second relevant case is that of Whakatane District Council v Bay of Plenty Regional 
Council.111F

112 Whakatane District Council challenged the decision of the Regional Council 

  
107 Council of Social Services in Christchurch/Otautahi Inc v Christchurch City Council [2009] 2 NZLR 123 
(HC) [Council of Social Services]. 
108 Whakatane District Council v Bay of Plenty Regional Council [2009] 3 NZLR 799 (HC) [Whakatane 
District Council (HC)], and Whakatane District Council v Bay of Plenty Regional Council [2010] 3 NZLR 
826 (CA) [Whakatane District Council (CA)]. 
109 Knight, above n 5. 
110 At 309. 
111 At [78] 
112 Whakatane District Council (HC), above n 108; and Whakatane District Council (CA), above n 108. 
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to move its head offices from Whakatane to Tauranga.112F

113 Similarly to Council of Social 
Services, there had been a history of reviews prior to the disputed decision. The Regional 
Council had questioned the appropriateness of its location in Whakatane since 1989, with 
many reviews subsequently that suggested no relocation. A further review in 2006 that 
suggested a move sparked the Regional Council to action. The decision to move was agreed 
in principle and a number of meetings were had with affected staff, interest groups and iwi. 
Once realising that this relocation would have to be provided for in the long-term plan, the 
Regional Council initiated the mandatory special consultative procedure.113F

114 Whakatane 
District Council sought to invalidate the decision on the basis that the Regional Council 
did not adequately consider community views at the stage of the decision-making processes 
where the problem and options were identified.114F

115  
 
At the High Court stage, Duffy J favoured the Regional Council, strongly emphasising the 
discretion that existed by virtue of s 79.115F

116 Duffy J concluded that the Regional Council 
did take account of community views at the preliminary stage, and did not limit herself to 
the formal record of decision making when making that inference.116F

117 However, the Court 
of Appeal overturned the High Court’s decision and in Knight’s words, took at “much less 
sympathetic approach”.117F

118 Baragwanath J rejected a submission from the Regional Council 
that the decision making process was “a dynamic one”, where the stages of decision making 
overlap”.118F

119 Knight criticised the Court of Appeal for artificially translating the community 
views obligation into a two-stage process which included active steps to obtain community 
preferences, which was at odds with the passive wording of s 78.119F

120 The Court departed 
from the early case law in stating that such a consideration is not achieved by mere 
knowledge of such views and preferences. It comprises two steps. The first is to secure 
information as to such views and preferences (which could be held by councillors or by 
agents), and may have in fact have occurred. However the second step — of actually 
considering that information for the purposes of stages 1 and 2 — did not occur. As to 
whether or not consideration could have occurred "accidentally", the court concluded that 

  
113 At [78]. 
114 At [27]. 
115 At [27]. 
116 At [55]. 
117 HC at [76]-[79]. 
118 Knight, above n 5, at 293. 
119 Whakatane District Council (CA), above n 108, at [67]. 
120 Knight, above n 5, at 317. 
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the prescriptive nature of s 78(2), particularly read with s 77, makes it inherently unlikely 
that there would be "accidental” compliance. Of particular importance Knight observed:120F

121 
 

Ultimately, the Court scrutinised the decision-making process through a vigilant lens 
designed for more traditional command and control decision making, rather than a 
more benevolent lens suitable for the political character of local democracy 

  
This observation can be neatly mapped onto the theories in Part II. Command and control 
decision making refers to the “constraining” branch of theories which require supervision 
of representatives to ensure preferences are being accurately aggregated. The courts in this 
period applied too intensive a review for the statutory context, which promotes the 
“political character” of local government. These two judgments had the effect of importing 
rigid procedural requirements that muddied the political accountability relationship 
between a local authority and citizen. The approach in the Court of Appeal in Whakatane 
District Council viewed the process of community engagement of overly legalistic. 
Decisions in a local government context are political in nature, with contentious issues 
being fought in the public arena. The real risk of the Court of Appeal’s approach was to 
place the courts, and the heavy hand of legal accountability, into the process of political 
discourse thereby “crowding out” other types of accountabilities in the web of 
accountabilities that apply to local government. Despite the clear wording of the LGA 2002 
that local authorities have a discretion in how to obtain community views, the courts in this 
time period applied an intensity of review that is inappropriate for local government. 
 

C Minotaur Custodians 

This subpart will look at the key Court of Appeal case of Minotaur Custodians.121F

122 This 
case represents a key turning point in the courts’ approach to supervising local government 
decision making. 
 
As part of a city-wide review of parking policy, Wellington City Council decided to change 
the eligibility criteria for resident’s parking permits in the vicinity of an apartment complex 
in which Minotaur Custodians owned several units. Prior to that, Minotaur’s tenants had 
been entitled to apply for a resident’s parking permit but the effect of the change was to 
make any new tenants ineligible.122F

123 

  
121 At 291. 
122 Minotaur Custodians (CA), above n 6. 
123 At [1]. 
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Wellington City Council targeted certain stakeholders for engagement. This was primarily 
existing permit holders in areas directly affected by the changes; all residents of affected 
streets; and all residents, businesses, schools, universities and community organisations in 
both permit areas and peripheral areas. In addition, public consultation material was 
available and publicised through many channels. Minotaur was not one of the targets 
identified (either specifically or generically) for active consultation and was not directly 
sent a copy of the consultation documents. They only found out after the policy change had 
been enacted.  
 
In the High Court, Mallon J adopted the literal and constraining approach in Whakatane 
District Council.123F

124 Mallon J acknowledged that the decision was not a “significant” one 
and council appropriately decided under Part 6 of the LGA 2002 that to adequately obtain 
community views it should carry out formal consultation.124F

125 The council offered no 
explanation as to why it did not send consultation documents to non-resident landlords 
(rather than just occupiers and resident landlords) of properties when consulting widely. In 
the absence of any logical rationale given by it for targeting residents and businesses in the 
affected areas but not non-resident landlords, Mallon J found she was entitled to infer that 
the failure to send consultation documents to non-resident landlords was irrational given 
the wide ranging consultation the council had determined was appropriate.125F

126 The 
council’s decision was set aside. 
 
The Court of Appeal took a much more permissive approach, and attempted to correct the 
previous case law. The Court had some interesting observations that differed from previous 
cases. When looking at Part 6 of the LGA 2002, the Court said that it:126F

127 
 

carefully and repeatedly rejects the idea that there is to be found in its provisions 
any duty to consult with affected or interested parties. Instead, local authorities are 
given a deliberately broad discretion as to whether to consult, and, if so, how.  

 
Williams J noted that the LGA 2002 states four times that local authorities have the 
implantation discretion for community engagement.127F

128 Further, that s 79(1)(b)(iv) provides 

  
124 Minotaur Custodians v Wellington City Council [2016] NZHC 238 [Minotaur Custodians (HC)]. 
125 At [57]. 
126 At [61]. 
127 Minotaur Custodians (CA), above n 6, at [42]. 
128 At [41]. 
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that it is for the local authority to decide the extent and nature of any written record to be 
kept of the manner in which it has complied with ss 77 and 78.128F

129 The Court went on to 
say that “Parliament has left the evidence-based judgement call [about how to achieve 
compliance with sections 77 and 78 of the LGA 2002] to local authorities”129F

130 and that “[i]n 
the end, Parliament’s clear and repeated preference for protecting the Council’s right to 
decide how it wishes to consult must count for something”.130F

131  
 
The “how” of compliance with the community engagement provisions is a matter for the 
local authority.131F

132 Yet, the role for legal accountability in this area is not completely absent. 
Williams J is careful to point out that despite the repeatedly stated wide discretion given to 
local authorities, it does not mean that there are no limits on discretion. All statutory 
decisions, including the decision to consult or not, are required to be “rational and 
consistent with the objects of the [LGA 2002] and the particular controlling provisions.”132F

133 
 
The main departure for the Court in this case was the level of scrutiny given to council 
decisions regarding how to obtain community views. The essence of the case was not 
whether to consult, or what to consult on, but whom to consult out of the spectrum of those 
affected or interested in the decision.133F

134 Furthermore, it was common ground that the 
decision was not “significant” for the purposes of the LGA 2002.134F

135 Where the matter is 
not “significant”, the standard is more aspirational: the local authority is only required to 
“promote compliance” with the decision-making principles per s 76(3). The council 
submitted that the discretion afforded it by Part 6 was so wide it was not required to offer 
a reason for treating Minotaur differently; it did not have to be consistent. The danger, the 
Council submitted, was if there was a positive obligation to consult directly in this case, 
the whole area of local authority consultation would become impossibly procedurally 
fraught.135F

136 Williams J could not fully accept the council’s submission. Though legal 
recourse under the LGA 2002 is a minor accountability mechanism, the council’s discretion 
under s 79 was not absolute:136F

137 
 

  
129 At [41]. 
130 At [67]. 
131 At [68]. 
132 At [39]. 
133 At [42]. 
134 At [49]. 
135 At [33]. 
136 At [52]. 
137 At [54]. 
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[54] While we readily accept that in Part 6 Parliament moved to protect local 
authorities’ discretion with respect to community engagement, we think the Council’s 
argument goes too far in this case […] No matter how broadly a statutory discretion is 
scribed in legislation, it may not be exercised arbitrarily or capriciously. 
 
… 
 
[59] An assessment of all relevant facts and factors is required with due deference to 
the breadth of the discretion. A punctilious approach must therefore be avoided.  
 

Therefore the council had to act rationally in the pursuit of its consultation objective. The 
Court of Appeal agreed that the High Court was right to be concerned about the possibility 
of irrationally inconsistent treatment of Minotaur and about the council’s omission to 
explain it in evidence, but held there was “a proper basis upon which a valid reason for 
different treatment can be inferred on the evidence”.137F

138 It was the council’s decision 
provided that its choice “promote[d] compliance” with the obligation to obtain community 
views under s 78.138F

139 Williams J took a permissive approach in distinguishing between 
direct interests (of the local residents, for example) and the indirect and “purely economic” 
interests of Minotaur as a non-owner occupier landlord.139F

140 The groups specifically targeted 
by the council’s outreach were directly affected. Local residents stood to lose car parks and 
residents’ associations represented present and future residents. Motorists who had leaflets 
left on their windshields directly used the parking in question, while local universities and 
businesses stood to gain carparks for commuters or short-term visitors.140F

141 Contrastingly, 
non-resident landlords were not entitled to a resident’s parking permit; the availability of 
residents’ permits increased the value of their units to prospective tenants and therefore 
their interests were purely economic.141F

142 Furthermore, Williams J noted that a reduction in 
the pool of renters leading to lower future rents would depend on the nature of prospective 
tenants. In other words, that there was a sufficiently large pool of prospective tenants that 
would require an on-street carpark to actually lower future rental income.142F

143 Ultimately, 
there was some evidentiary basis for council’s adoption of a narrower class of consultee 
than Minotaur would have preferred.143F

144 

  
138 At [60]. 
139 At [49]. 
140 At [61]-[64]. 
141 At [61]. 
142 At [62]. 
143 At [64]. 
144 At [68]. 
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Additionally, the burden on council to undertake consultation outreach on a such a granular 
level to finding out which properties were owned by non-resident landlords was significant. 
This was another relevant factor that the council was entitled to have regard to in exercising 
its discretion, especially in light of the significance of the decision.144F

145 Section 79(1)(b)(iv) 
of the LGA also reserves to the Council a discretion as to the nature and extent of any 
written record of the decision under challenge. As a nod towards the dangers of rigid 
proceduralism outlined by Bovens in Part II, Williams J noted the council “cannot be 
required to meticulously record reasons for its approach to procedural detail as if it were a 
court” as this would create “too heavy a burden on a busy council”.145F

146  
 
It is important to note that Williams J held that courts should only find a concurrent 
common law duty to consult in exceptional circumstances given the language of the LGA 
2002. Though this did not affect the final conclusion of High Court, Mallon J held that a 
separate common law duty to consult may arise despite the statute providing council a 
discretion of when to consult.146F

147 This would be a legitimate expectation arising from a 
promise or practice requiring a substantive opportunity to be heard. This duty derived from 
the case of Pascoe Properties Ltd v Nelson City Council.147F

148 In that case, MacKenzie J 
found the Nelson City Council was obliged to consult with adjoining businesses before 
deciding to change the use of council-owned land from customer car park to a regular 
public park.148F

149 The adjoining business had a legitimate expectation of consultation as the 
council had levied a special rate in the past to fund the purchase of the land for customer 
parking. Williams J found that was a case with “unique facts” and was “not authority that 
affected land owners will always be entitled to be consulted … [s]uch proposition 
contradicts the plain terms of ss 78, 79 and 82(3)”.149F

150 Importing the natural justice 
requirements from the common law into the LGA 2002 would go against the intention that 
political accountability would be the main mechanism to ensure councils would engage 
appropriately. Due to the “clear intention” of the LGA 2002 to give council discretion in 
decide whom to consult, a common law duty would only arise in “truly exceptional cases 
such as Pascoe.”150F

151 Minotaur’s case was not exceptional as a possible impact on a 

  
145 At [66]. 
146 At [59]. 
147 Minotaur Custodians (HC), above n 124, at [26]. 
148 Pascoe Properties Ltd v Nelson City Council [2012] NZRMA 232 (HC). 
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landlord’s rental income would in no way meet the threshold for a legitimate expectation 
to be engaged. Williams J said that such an interpretation would “create the kind of open-
ended procedural duty that Part 6 specifically rejects.”151F

152 
 
Minotaur Custodians can ultimately be viewed as the Court better assessing its role in the 
accountability framework. The approach of Mallon J in the High Court, if it stood, would 
have be seen as frustrating the legitimacy and workings of local government by overstating 
the Court’s role in supervising local authorities. The consultation documents were widely 
publicised and the council did their best to engage with as many stakeholders as possible. 
To invalidate their decision due to a minor misstep would be to over-juridify local 
government consultation with stagnant proceduralism and dissuade councils from 
attempting to engage widely. Minotaur Custodians did not remove all fetters on local 
government decision-making, but rather it appropriately stated the role of legal 
accountability to appropriately match the intention of Parliament in the LGA 2002 that 
local government is a legitimate democracy institution. The Court recognised that their 
correct position is as a backstop against serious illegality and irrationality, and to step out 
of the cases where political accountability is better suited. 
 

D Post-Minotaur Custodians 

The first case to consider the effect of Minotaur Custodians was Save Chamberlain Park 
Incorporated v Auckland Council.152F

153 In that case, the local board was looking to increase 
the number sports fields in the area due to pressure on winter sports fields with increasing 
population and more participation.153F

154 With no funding to purchase more space, the local 
board looked at existing space. no funding for more space, so looked at existing space. The 
local board asked council to report on what potential other uses might be made of 
Chamberlain Park.154F

155 This study looked at downsizing the Chamberlain Park golf course 
from 18 holes to nine and to accommodate a Chinese garden, aquatic centre and eight to 
nine sports fields.155F

156 The local lobby group, Save Chamberlain Park, claimed that the local 
board breached a positive obligation to consult that required it “to consult on the status quo 
at the outset” by asking that the council report contain that status quo option.156F

157 

  
152 At [44]. 
153 Save Chamberlain Park Incorporated v Auckland Council [2018] NZHC 1462. 
154 At [14]. 
155 At [18]. 
156 At [19]. 
157 At [26]. 



35  
 

 
The High Court held that Minotaur Custodians was the leading case on local authority 
decision making. The Court summarised the new position when reviewing local authority 
decisions:157F

158 
 

while the ordinary controls of judicial review, such as illegality, … irrationality and 
unreasonableness apply to consultation decisions of local authorities, the LGA 2002 
provides a wide berth for local authorities to decide when and how they should consult. 
(emphasis added) 

 
The High Court noted that the obligation to obtain community views in s 78 must be 
considered by local authorities in the course of their decision-making process, or at least 
local authorities must ensure their decision-making processes “promote compliance” with 
those sections for decisions that are not significant.158F

159 
 
The Court rejected the argument that the local board must have included the status quo 
option at the initial scoping stage. Firstly, Save Chamberlain Park did not argue that was a 
“significant decision” within Part 6 of the LGA 2002 and no considerations pointed 
towards it being a significant decision.159F

160 The “promote compliance” standard should be 
applied to the decisions made by the AELB in question. Secondly, the local board was 
aware of the lobbying for the status quo to remain for the park, and that was sufficient to 
say that it had adequately informed itself of those views under s 78 and that it had identified 
all reasonably practical options under s 77. Save Chamberlain Park argued that their case 
was analogous to Whakatane District Council, discussed above, where the Court of Appeal 
held that the status quo option of keeping the regional council’s offices in Whakatane was 
not adequately considered. The High Court distinguished Whakatane District Council on a 
few bases. The decision there was a significant one requiring that compliance with ss 77 
and 78 had to be “appropriately observed”. The decision in Save Chamberlain Park was 
not significance and thus only required a “promote compliance” standard.160F

161 Importantly, 
the High Court found that Whakatane District Council was decided before the 2010 
amendment to the LGA 2002 which removed the rigid staging requirements, and may have 
required all options, including the status quo, to be explicitly included at an initial stage, 
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despite future consultation being planned and the vocal voices of the lobby group already 
being noted in the scoping report:161F

162 
 

Were s 78(2) still in operation, that submission might have been more successful. But 
it is plain that the repeal of that subsection was intended to provide more flexibility to 
local authorities when discharging their s 78(1) obligations. 
 

The Court rejected the submission that at any stage, until a decision in principle to redesign 
Chamberlain Park was made, did correspondence by the local board misleadingly imply 
there were no possible alternatives.162F

163 The language in the scoping plan left all options 
available at that stage. The local board was merely seeking consultation on “options”, and 
undertaking a “review” of the park’s use.163F

164 In all consultation on this draft plan – which 
included delivery of documentation to households, business and in public spaces, as well 
as numerous workshops, surveys and meetings – participants were able to and did express 
their desire for the retention of the status quo.164F

165 No error of law was found in the way the 
local board exercised its discretion in complying with ss 77 and 78. It was “a matter for 
local authorities in their discretion ... absent an identifiable error.”165F

166 
 
The Court made some closing remarks that further cemented an approach which centres 
political dialogue and accountability, with a minor role for legal accountability: 
 

[284] The approach taken by the [local board] was neither perfunctory or a mere 
formality. It engaged in a robust process of consultation where multiple interest 
groups participated in an open and at times hotly contested debate concerning the best 
use of Chamberlain Park. Moreover, and crucially, consultation must not be equated 
with negotiation. The process embarked on was not one which had as its object 
arriving at a solution which represented some form of consensus. There was no 
requirement for the [local board] to accept the views and preferences or even reach a 
compromise with those who sought the maintenance of the status quo. (emphasis 
added) 
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Another important judgment to note is the recent case of Island Bay Residents' Association 
v Wellington City Council.166F

167 The Court embraced the new approach to supervising local 
authority in rejecting the many arguments by the Residents’ Association surrounding a 
consultation on a new cycleway. Island Bay is a suburb in Wellington City that prior to 
2013 had a “low-tech” cycleway that consists on white lines on the road which disappeared 
at intersections and the shopping centre. The council had a programme known as the 
Wellington Urban Cycleways Programme with the major consideration determining the 
design options for cycleways being safety. Many people would not cycle on roadways with 
vehicles, particularly heavy vehicles such as trucks and buses, so cycleway design sought 
to encourage cycling by providing safe, separated cycling infrastructure.167F

168 
 
In 2013, the council embarked on the first of many consultations surrounding this 
controversial cycleway.168F

169 The council developed a proposal for a cycleway adjacent to 
the kerb with the area for carparking previously adjacent to the kerb being moved out onto 
the carriageway. During the subsequent consultation process 188 written submissions were 
received, with the majority favouring the kerb-side proposal over putting cyclists in the 
roadway.169F

170 
 
The Council prepared a kerb-side design and consulted on this with the Island Bay 
community in mid-2014. The majority of submitters favoured the kerb-side design, but 57 
per cent of submitters with Island Bay residential addresses opposed the design.170F

171 The 
kerb-side design was constructed and instantly became controversial; supporters lauded it 
as essential but needing some better design while the cycleway faced some fierce 
opposition by some local residents and businesses.171F

172 This prompted the council and the 
New Zealand Transport Agency (NZTA) to commission an independent review which led 
to a re-engagement with the community.172F

173 This involved a website, drop-in location, 
workshops and stakeholder engagement. The council then re-consulted on a range of new 
options. This included retaining the kerb-side cycleway with enhancements or a major 
revamp, or a roadside cycle lane like existed prior to 2013 but with additional safety 

  
167 Island Bay Residents' Association v Wellington City Council [2019] NZHC 1240. 
168 At [12]. 
169 See Georgina Campbell “Island Bay Cycleway: Wellington City Council’s Biggest Embarrassment” NZ 
Herald (Wellington, 9 October 2020) <www.nzherald.co.nz>. 
170 Island Bay Residents' Association v Wellington City Council, above n 167, at [19]. 
171 At [20]. 
172 Damian George “Wellington Wants to be a Cycling City but can’t get around Red Tape and Lobbying” 
Stuff (Wellington, 22 June 2020) <www.stuff.co.nz>. 
173 Island Bay Residents' Association v Wellington City Council, above n 167, at [23]-[28]. 
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enhancements.173F

174 The council choose not to consult on an option identical to the pre-2013 
roadside cycleway as that no longer complied with NZTA safety guidelines.174F

175  The 
council also considered that 14 days was an appropriate period for the public to provide 
written submissions on the options given the significant amount of prior engagement that 
had occurred.175F

176 
 
During consultation, the Island Bay Residents’ Association pushed for the so-called 
“Option E” which was the pre-2013 design with no safety enhancements. By the conclusion 
of the consultation period, council had received 3,763 formal and 94 informal submissions. 
The majority of the submitters expressed a preference for “Option E”.176F

177 Council 
ultimately adopted what was called the “Mayor’s option” which merged two different 
options which were consulted on to allow for a kerb-side design that best compromised 
with the preferences of submitters to retain car parking, better provision for bus stops while 
achieving safety for all users.177F

178 
 
The Residents’ Association sought to invalidate the council’s decision, but Churchman J’s 
judgment in the High Court ultimately rejected all their submissions. Churchman J made 
some initial comments on the LGA 2002 as reflecting the legitimate democratic position 
of local government and the predominance of political mechanisms to ensure 
accountability. Churchman J quoted Professor Matthew Palmer:178F

179 
 
Acceptance that the courts and the legislation do not provide for an open right to 
intervene or review a decision of a local authority reflects the constitutional principles 
of government and the separation of powers. The courts may intervene only on the 
grounds of unlawful conduct, or conduct that is so unreasonable or irrational that 
Parliament would not have intended to authorise the activity or decision, or serious 
procedural error. Otherwise, in the words of one judge: “If the citizens at large are not 
satisfied with the council’s performance, in the time honoured phrase, they have the 
option, “to throw the rascals out”, in due course”. 
 

  
174 At [35]. 
175 At [41]. 
176 At [42]. 
177 At [47]. 
178 At [52]. 
179 Kenneth Palmer Local Authorities Law in New Zealand (Brookers, Wellington, 2012) at [5.12.2] (citation 
omitted) quoted in Island Bay Residents' Association v Wellington City Council, above n 167, at [58]. 
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The Residents’ Association advanced a number of causes of action, all of which were 
rejected by the Court. The Residents’ Association argued that they were inadequately 
involved in determining content, options and timeframe of the formal consultation.179F

180 
Churchman J referenced Minotaur Custodians and Save Chamberlain Park is holding that  
local authorities have a wide discretion as to how to conduct the process of consultation.180F

181 
There had already been a significant community engagement process that preceded the 
formal consultation and the obtaining community views “did not oblige the Council to 
involve the [Residents’ Association]”.181F

182 The Court also rejected the argument that the 
Residents’ Association’s preferred option, “Option E”, had to be included as one of the 
formal consultation options. The council could not include an option that was identical to 
the original cycleway as it did not comply with NZTA safety guidelines nor did it accord 
with the objectives of the consultation, which were to provide safe cycling 
infrastructure.182F

183 Churchman J stressed that the LGA 2002 did not entitle anyone to dictate 
to a local authority the substantial content of options, that was at their discretion.183F

184 Once 
council became aware of the popularity of “Option E”, it noted on the consultation’s 
webpage why it could not include it as a formal option and that submitters were free to ask 
for that option in their submission.184F

185 
 
The Court also rejected the argument that the final formal consultation period of 14 days 
was too short. Unlike in Council of Social Services where the backdrop of extensive 
consultation was of little weight, Churchman J held that the wording of the LGA 2002 
meant it was  “not possible to ignore the processes that the council had engaged in over the 
prior 14 months” and that the sheer volume of submissions indicated that the engagement 
processes was a meaningful one.185F

186 Lastly, Churchman J definitively rejected the argument 
that the council had to follow the preferences of the majority of submitters. The LGA 2002 
does not oblige the council to follow the majority of submissions as the process was “not 
a referendum”.186F

187 Submissions remained one factor among many that the council was 
entitled to take into account when making its final decision. 
 

  
180 At [73]. 
181 At [74]-[75]. 
182 At [77]. 
183 At [83]-[86]. 
184 At [88]. 
185 At [89]. 
186 At [98]-[113]. 
187 At [118]. 



40  
 

Both Save Chamberlain Park and Island Bay Residents’ Association build on Minotaur 
Custodians in recasting the role of legal accountability in the “web” of accountabilities 
facing local authorities in New Zealand. These judgments have affirmed the democratic 
legitimacy of local government and gives local authorities the adequate deference and 
decision-making autonomy that the LGA 2002 intended for. Historically, local government 
had been “largely shunned” and mistrusted due to central government constantly engaging 
in reforms that reflect a command-and-control bureaucratic model to manging local 
government.187F

188 As such it is understandable that the courts took time to adjust to the new 
paradigm of political accountability and democratic legitimacy that the LGA 2002 
established. The shift away from a rigid and procedural-style review seen in conventional 
administrative law judgments to a deferential and holistic inquiry was likely aided by the 
2010 amendment which removed the unrealistic staging requirements in s 78. This is seen 
in the difference in treatment of past engagement and reviews between Council of Social 
Services and Island Bay Residents’ Association. In summary, there has been a significant 
recasting of the role of legal accountability in the “web” of accountabilities facing local 
authorities. Political accountability – involving lobbying, feedback and negotiation – is 
now the major mechanism by which local authorities have their consultation practices 
critiqued and remedied. The courts have signalled that they will only review local 
authorities’ methods of community engagement in cases of genuine irrationality and will 
do so with a forgiving lens that matches the discretion given to local government. 
 
V Conclusion 
The LGA 2002 ushered in a new era of local government in New Zealand. By significantly 
rationalising and simplifying the legal framework from the cumbersome and prescriptive 
LGA 1974, the new statute sought to regulate local government at a principles-based level. 
In furtherance of this goal, local government was directed “to enable democratic local 
decision-making and action by, and on behalf of, communities”188F

189 and empower those 
communities to influence decision-making. This paper has placed the LGA 2002 squarely 
in line with the “empowering” camp of democratic theories as the legislative framework 
encourages participation and sees engagement with democracy as a process to be valued 
and nurtured, rather than simply a check on elected representatives. The specific obligation 
to obtain community views is aspirational in its breadth, but it is greatly tempered by the s 
79 control: that the decision on how to engage with the community is at the local authority’s 
discretion, but must be proportionate to the significance of the decision. This cements 
  
188 Jean Drage “Do we underestimate the political strength of New Zealand’s local government?” (2016) 12 
Policy Quarterly at 18. 
189 Local Government Act 2002, s 10(1). 
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political accountability as the predominate accountability mechanism in the “web” of 
accountabilities facing local authorities. The media, lobby groups, professional bodies, 
academic best practice, central government and quasi-legal institutions like the Auditor-
General make up this “web” of accountabilities. The LGA 2002, on its proper construction, 
provides only a limited role of legal accountability in this arrangement. The courts are a 
backstop, to ensure that community engagement and a decision’s significance is 
appropriately matched.  
 
Unfortunately, for the decade subsequent to the LGA 2002’s enactment, the courts in 
Council of Social Services and Whakatane District Council overstated the role of legal 
review in the accountability framework of local government. By doing so, the courts 
trampled on the sovereignty and legitimacy of local government and failed to recognise 
that local authorities are a site of genuine democracy, not simply a local branch of central 
government. Excessive legal supervision encourages a culture of proceduralism and as a 
result divorces citizens from the political to-and-fro of local democracy by subjecting 
decisions to an overly rigid and legalistic analysis. In the landmark case of Minotaur 
Custodians, the courts rectified their approach in the second decade after the LGA 2002’s 
enactment. The subsequent cases of Save Chamberlain Park and Island Bay Residents’ 
Association have continued this positive approach and affirmed that the political judgment 
of local elected representatives is to be respected. The position we find ourselves today 
largely makes good on the promise that the LGA 2002 was about “empowerment” of local 
communities as stated in the Bill’s first reading in 2001.189F

190 
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