
 

 

 

AIDAN THANASI ECONOMU 

 

 

THE DEMOCRATIC CREDENTIALS OF  

SAME-SEX MARRIAGE: A STUDY IN 

COMPARATIVE CONSTITUTIONAL LAW 

Submitted for the LLB (Honours) Degree 

 

 

 

 

Faculty of Law 

Victoria University of Wellington 

2020 

 

 

 

 



The Democratic Credentials of Same-Sex Marriage: A Study in Comparative Constitutional Law 

i 
 

Abstract  

Same-sex marriage is now legal in several developed nations, including the Republic of Ireland, 

Australia and New Zealand. While these states have all enacted marriage equality laws, they did so via 

different legislative means. In Ireland, legalisation occurred through a referendum and constitutional 

amendment. In Australia, the Commonwealth Parliament amended federal laws following a postal survey. 

And in New Zealand, Parliament passed an ordinary statute. These jurisdictions provide useful case studies 

for examining the comparative importance of procedural legitimacy and democracy in socially significant 

reforms as their legalisation processes provided for varying levels of democratic control. Ireland provided 

for the most potent democratic control as the referendum result legally determined whether the reform 

would succeed. Australia's postal survey allowed for moderate democratic control as the survey result was 

not legally binding on law-makers, but was determinative in political practice. New Zealand attributed the 

least weight to democracy as its reform featured no direct public engagement and institutions of 

representative democracy were mitigated by Parliament's use of a conscience vote. This variation in 

democratic control was caused by distinctive constitutional norms which pertained in each state and which 

determined what was procedurally necessary for the legitimate legalisation of same-sex marriage. A 

referendum was needed in Ireland due to legal restrictions on the Oireachtas' law-making powers, a 

tradition of popular sovereignty and legislative precedent. Federal legislation was required in Australia as 

federal law, not state law, excluded same-sex couples from the statutory definition of "marriage". 

Conversely, the absence of any comparable legal constraints on the New Zealand Parliament's legislative 

authority meant that no special procedure had to be followed. The purpose of this comparative analysis is 

not to promote a particular process of reform, but rather to encourage a procedural dialogue on public 

involvement in legal reforms to important social institutions, such as marriage.   
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I Introduction 
 

Since the turn of the 21st century, the legalisation of same-sex marriage0F

1 has been 

a steadily increasing phenomenon in developed nations. The Republic of Ireland, 

Australia and New Zealand are among the 29 countries which now recognise the legal 

status of married same-sex couples.1F

2 However, while the number of jurisdictions to have 

reformed traditional marriage laws has grown, the methods of legalisation which have 

been employed differ significantly. In the Republic of Ireland, legalisation occurred 

through a popular referendum and a corresponding amendment to art 41 of the Irish 

Constitution.2F

3 Meanwhile, the Australian Commonwealth Parliament amended federal 

legislation after holding a voluntary postal survey.3F

4 And in New Zealand, an ordinary 

statute was passed according to the usual legislative process.4F

5 Using these three 

jurisdictions as case studies, this paper will examine why different legislative methods 

were deemed necessary to legalise same-sex marriage, and how each country's unique 

legal and constitutional climate impacted on the needs of procedural legitimacy which 

governed the reforms. In so doing, it will ultimately assess the comparative importance 

of democracy in the context of same-sex marriage law reform. This assessment will be 

informed throughout by a focus on the fundamental interaction between procedural 

legitimacy and democratic values.  

Ireland, Australia and New Zealand are ideal comparanda for this analysis as their 

reform processes respectively provided for high, moderate and low levels of democratic 

control over the legalisation of same-sex marriage. The reform processes themselves are 

also comparable as marriage equality was achieved via legislative amendment in each of 

these three states. Examining these jurisdictions therefore allows for a more cohesive 

study than had the paper included jurisdictions where legalisation moved through other 

branches of government, such as the judiciary.5F

6 Given that these countries all possess 

 
1  Although "gay marriage" is often used in everyday speech, this paper uses the terms "same-sex 
 marriage" and "marriage equality" as they include unions between same-sex couples who identify as 
 transgender, intersex or non-binary. They therefore reflect the impact of the reforms more accurately 
 and are more inclusive terminology.  
2  As at the date of writing this paper.  
3  Constitution of Ireland 1937; and Thirty-fourth Amendment of the Constitution (Marriage Equality) 
 Act 2015.  
4  Marriage Act 1961 (Cth); and Marriage Amendment (Definition and Religious Freedoms) Act 2017 
 (Cth). 
5  Marriage (Definition of Marriage) Amendment Act 2013. 
6  The author intends to complete an accompanying paper which will analyse judicial legalisation of
 same-sex marriage in the Canadian provinces, the United States of America and South Africa.  
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democratically elected legislatures, they naturally lend themselves to a comparative study 

of democracy and its role in reforms to significant social institutions, such as marriage. 

At the same time, each state's public institutions are variously constituted and organised. 

Ireland possesses a supreme, written Constitution to which all branches of government, 

including the legislature, must defer. Australia operates under a federal legislative 

structure with multiple state and territorial legislatures sitting beneath the Commonwealth 

Parliament. And New Zealand has an unwritten constitution with no official powers for 

the judicial review of rights-abrogating statutes. The constitutional make-up of each state 

is therefore sufficiently varied to facilitate an examination of both the similarities and 

differences in their processes for reform. In short, looking at these three jurisdictions 

allows us to sensibly interrogate how procedural legitimacy and democracy function in 

different, but relatively similar constitutional systems which have legalised same-sex 

marriage.  

The paper consists of three substantive parts. Part II will first define what is meant 

by procedural legitimacy in a general and theoretical sense. It will draw on scholarly 

descriptions of legitimacy provided by TRS Allan and Philip Pettit in order to distil 

certain fundamental criteria which precondition the legitimate creation or amendment of 

positive laws.6F

7 Part II will note that three basic criteria of procedural legitimacy emerge 

from these authors' texts. These are that a law-making entity must be duly authorised to 

make or amend particular laws; that it must incorporate an effective element of direct or 

indirect democratic control7F

8 into the law reform process; and that it must adhere to 

established procedure when making or amending laws. These three criteria will be used 

to construct a normative framework which (when supplemented with the particular legal 

and constitutional requirements that apply to law-making in each jurisdiction) will guide 

the analysis throughout the rest of the paper.  

The next section, Part III, will use this framework to identify legal and principled 

reasons which demonstrate why the reform processes adopted in Ireland, Australia and 

New Zealand were deemed to be procedurally necessary8F

9 for the legitimate legalisation 

 
7  TRS Allan The Sovereignty of Law: Freedom, Constitution and Common Law (Oxford University 
 Press, Oxford, 2013); and Philip Pettit "Legitimacy and Justice in Republican Perspective" (2012) 
 65 CLP 59.  
8  The term "democratic control" is used throughout this paper to connote Pettit's notion of "directed 
 influence", as explained in Part II below: Pettit, above n 7, at 78.   
9  Or, in the case of New Zealand, deemed to be procedurally adequate.  
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of same-sex marriage. It will also assess each country's performance against the three 

normative criteria of procedural legitimacy drawn from Allan's and Pettit's texts, with a 

particular emphasis on the requirement of effective democratic control.  

Part III will contend that a referendum was required in Ireland because of legal 

constraints on the Oireachtas' power to amend the Constitution, and because of a tradition 

of popular sovereignty underpinning the Constitution itself. A positive vote in a national 

referendum was also mandated by legislative precedent as national referenda formed part 

of the established procedure for constitutional amendments. These factors meant that the 

Oireachtas, acting in conjunction with registered voters, was the only entity duly 

authorised to amend art 41 so as to include same-sex couples within the institution of 

marriage.  

By contrast, federal legislation was required in Australia for three legal reasons. 

Federal laws (not state or territorial laws) excluded same-sex couples from marrying, the 

Commonwealth Parliament had express constitutional authority to regulate marriage, and 

the federal organisation of Australian legislatures prevented state and territorial 

assemblies from legalising same-sex marriage locally.9F

10 Although a federal amendment 

would have been sufficient to amend the relevant marital laws, the Australian 

Government chose to gauge popular sentiment on the reform by holding a postal survey. 

This was driven by political strategy, the example provided by Ireland's referendum, and 

a genuine concern for democratic values and the legitimising effect that public 

consultation would have on the legalisation process.  

Lastly, with respect to New Zealand, Part III will note that only a majority vote in 

the House of Representatives and the Sovereign's Royal Assent were needed to pass the 

Marriage (Definition of Marriage) Amendment Bill 2012 into law.10F

11 This was legally 

sufficient to legalise same-sex marriage as New Zealand's unwritten constitution, lack of 

entrenched human rights legislation and deference to parliamentary supremacy meant that 

there were no legal impediments obliging Parliament to go beyond its usual legislative 

process. Furthermore, unlike the Australian Government's self-initiated postal survey, no  

government-initiated voting mechanism was implemented in New Zealand as questions 

 
10  See Marriage Amendment Act 2004 (Cth), sch 1; Commonwealth of Australia Constitution Act 1900 
 (UK) 63 & 64 Vict c 12, s 51(xxi); and Commonwealth v Australian Capital Territory [2013] HCA 
 55, (2013) 250 CLR 441. 
11  Marriage (Definition of Marriage) Amendment Bill 2012 (39-2).  
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of procedural legitimacy were largely side-lined in parliamentary discussion. This 

occurred because legislators focused primarily on moral issues (which go towards 

substantive legitimacy) when debating the reform and were content to operate on the basis 

of representative democracy.  

The final section, Part IV, will conclude with remarks about the one normative 

criterion on which all three jurisdictions significantly diverge – the provision for effective 

democratic control in the processes adopted to achieve marriage equality. Part IV will 

propose that Ireland, Australia and New Zealand attributed varying levels of importance 

to democracy, and that this has resulted in a sliding scale of democratic control across 

their reforms. On one end of the scale, Ireland provided for the most effective democratic 

control in its legalisation process as the Oireachtas' constitutional amendment depended 

on a positive referendum result. Australia occupies a middle ground on the scale as despite 

not being legally binding on the Commonwealth Parliament, the postal survey injected an 

element of direct democracy into the federal legislative process. It also gave the people 

definitive control over the question of same-sex marriage in practice. New Zealand sits at 

the end of the scale as its reform process featured no direct democratic element. 

Moreover, although existing institutions of representative democracy provided for a 

degree of indirect democratic control, these institutions were not equally accessible and 

in any event were mitigated by Parliament's use of a conscience vote. Part IV will then 

indicate that these variations in democratic control are attributable to both legal and  

extra-legal factors relating to the constitutional make-up of each state.  

The paper will ultimately conclude that, in a comparative sense, New Zealand placed 

less importance on democracy as a normative element of procedural legitimacy when 

legalising same-sex marriage. However, this conclusion on procedural legitimacy should 

not be misconstrued as offering any view on the substantive legitimacy of the reform. 

Despite its democratic deficit, the Marriage (Definition of Marriage) Amendment Act 

2013 was a much needed improvement to discriminatory and antiquated marriage laws. 

It should also be noted that this paper does not advocate for a particular reform process. 

In fact, democratic legalisation mechanisms enable the widespread expression of 

homophobia and cause considerable harm to those who identify as LGBTQIA+.11F

12 This 

 
12  See, for example, Ed Carty and Michael McHugh "Same-sex marriage vote sparks surge in calls to 
 LGBT helpline" Irish Examiner (online ed, Republic of Ireland, 2 February 2016); Conor O'Mahony 
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paper seeks only to determine what process of marriage equality law reform best complies 

with certain normative criteria of democratic law-making procedure. The author hopes 

that this will stimulate wider discussion on how the public might be appropriately 

involved in changing the institution of marriage in the future and will encourage states to 

seriously consider what process is best suited for this purpose. But the author also 

expressly acknowledges that the most directly democratic process of same-sex marriage 

law reform will not necessarily be the most desirable one, particularly if law-makers wish 

to preserve the wellbeing and dignity of the LGBTQIA+ community.  

II Procedural Legitimacy – A Theoretical Definition  
 

Although the legal and constitutional factors which affected the legalisation of 

same-sex marriage in Ireland, Australia and New Zealand differ significantly, a broad 

normative framework will be useful for examining the requirements of procedural 

legitimacy in these three states. It will also help to identify why certain procedures for 

reform were deemed necessary in each country, and to assess those procedures' 

conformity with normative standards of procedural legitimacy. Accordingly, this section 

provides a generalised theoretical definition of legitimacy as that concept applies to the 

law reform process. It draws heavily on texts written by TRS Allan and Philip Pettit, and 

the basic definitional criteria which can be distilled from their works.  

A Legitimacy as an Aspect of Procedure 
 

Before examining these authors, it is appropriate to set out precisely what is meant 

by procedural (as opposed to substantive) legitimacy. For the purposes of this paper, 

"procedural legitimacy" means that a particular legislative method for effecting legal 

reform can be deemed acceptable as a matter of process.12F

13 Such a method will be deemed 

acceptable where it fulfils certain normative criteria which ensure that an appropriate 

legislative procedure has been followed. These criteria regulate the very act of  

law-making and transform instruments issued by a legislative entity into valid, binding 

 
 "Ireland vote on marriage equality holds many lessons – but are they relevant to Australia?" The 
 Conversation (online ed, Australia, 28 September 2016); Will Woodward and others "Homophobia 
 hits home: readers expose ugly side of same-sex marriage campaign" The Guardian (online ed, 
 Australia, 12 September 2017); and Maxine Lewis "Same-sex marriage: a tale of two countries" (14 
 November 2017) Newsroom <www.newsroom.co.nz>. 
13  Pettit, above n 7, at 60.  
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laws.13F

14 As such, this paper seeks to assess "the credentials of the way in which" statutory 

orders legalising same-sex marriage have been enacted.14F

15 It does not seek to assess the 

merits of the orders themselves, which is a question of substantive legitimacy. To be clear, 

the substantive policy-laden question of whether same-sex marriage should be legalised 

at all is not this paper's concern, whereas the process-oriented question of how it should 

be legalised is.15F

16  

B Scholarly Understandings of Legitimacy  
 
1 TRS Allan  
 

With that distinction in mind, Allan's text The Sovereignty of Law: Freedom, 

Constitution and Common Law provides several insights into procedural legitimacy as 

applied to the act of law-making. Allan suggests that laws are legitimately enacted when 

they are passed by a duly authorised entity which incorporates a direct or indirect 

democratic element into its legislative process whilst also complying with established 

procedure. His discussion therefore reveals three components of procedural legitimacy.  

Firstly, a legislature must be duly authorised to make or amend particular laws or 

particular constitutional instruments. Allan's notion of what constitutes due authorisation 

is reasonably simplistic as he merely requires that a legislature be democratically 

elected.16F

17 While the requirements for duly authorised constitutional law-making in 

Ireland and Australia are more complex than this, it is worth exploring the democratic 

basis for Allan's authorisation criterion in some detail. This is because it informs his other 

two components of procedural legitimacy, and has significant implications for the 

analysis in Part III and the conclusion in Part IV.  

Allan essentially contends that Parliament's democratic character legitimises its 

coercive orders by transforming them into valid laws. He explores this concept 

throughout the text. For instance, he notes that the legislature "derives its constitutional 

authority from its democratic credentials as the [representative] body" tasked with 

promoting society's collective interests.17F

18 He emphasises the "elected" status of  

 
14  See HLA Hart The Concept of Law (Clarendon Press, Oxford, 1961) at 97–107 for an explanation of 
 this concept, which Hart describes as the rule of recognition.  
15  Pettit, above n 7, at 60 (emphasis added).  
16  Despite not making it the central inquiry of this paper, the author strongly believes that marriage 
 should be equally available to same-sex couples as a substantive matter of policy.  
17  Allan, above n 7, at 116 and 131.  
18  At 120.   
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law-makers who decide "what concrete positive rights should be guaranteed" by the 

process of law-making,18F

19 and indicates that legislative measures are "viewed as legitimate 

creations" when produced via "democratic deliberation and decision".19F

20 The 

representative nature of a law-making body serves as the bedrock of procedural 

legitimacy as it converts "what would otherwise be an assertion of government will or 

power into an exercise of legitimate authority".20F

21 In other words, democracy is the basis 

of the authorisation on which the legitimate passage of laws depends. That a legislative 

entity must be duly authorised is therefore the first precondition for procedural legitimacy 

in Allan's discourse, and this is inextricably linked to the democratic nature and origins 

of that entity. 

The second, related precondition is that such an entity must incorporate some 

mechanism for direct or indirect democratic control into its law-making procedures. This 

is first evidenced in Allan's suggestion that the legislature should be "composed of elected 

representatives" through whom the people rule as this indicates that law-making officials 

fulfil a representative role controlled by the democratic choice of their constituents during 

elections.21F

22 Furthermore, parliamentarians should provide "an equal voice for all in the 

free public discussion on which democracy depends" and ensure that there is "(at least 

rough) equality of representation in the legislature".22F

23 Legislators must therefore act as a 

channel for public influence on the law-making process. Allan also notes that Parliament 

serves as "the collective voice of the people" and creates "truly binding" laws only when 

those laws represent the "general will" of voters.23F

24 All of this highlights the representative 

nature of law-makers and intimates that the provision for direct or indirect democratic 

control in the law-making process is needed to satisfy the normative conditions of 

procedural legitimacy.  

It should be noted here that where a legislative entity is democratically elected, its 

actions will necessarily involve at least some degree of indirect democratic control. Such 

an entity will naturally operate as a representative body by virtue of its having been 

democratically elected. However, this inherent representative functioning can be 

 
19  At 129.  
20  At 129.  
21  At 96 and 119 (emphasis in original).  
22  At 131 and 132.  
23  At 118.  
24  At 132.  
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mitigated if the entity employs a law-making process which allows its members to vote 

contrary to voters' reasonable expectations, or which makes a member's policy stance on 

a particular issue inaccessible to the constituents who elected them. A conscience vote is 

one such process.  

Allan touches only briefly on the third requirement of procedural legitimacy when 

he states that rulers must "act in accordance with existing law".24F

25 This can be understood 

to include an obligation for officials to comply with established procedures which 

regulate the passing of statutes or constitutional amendments. These procedures may 

entail the same formal standards as those which apply to the creation of ordinary laws, 

such as the need for the Sovereign's Royal Assent. Alternatively, they may be peculiar to 

a particular type of law-making, such as a super-majority or positive referendum vote 

needed to change constitutional laws. In either case, following the correct and established 

legislative method is the final basic element of procedural legitimacy which emerges from 

Allan's discourse.  

2 Philip Pettit  
 

A similar, three-pronged definitional framework is implicit in Pettit's article 

"Legitimacy and Justice in Republican Perspective".25F

26 Conveniently, Pettit's observations 

are directed expressly towards procedural legitimacy as he examines the acceptability of 

process, not the acceptability of substance, in the context of public action.26F

27 Although his 

text focuses on the legitimacy of regimes, Pettit notes that certain laws within a 

legitimately created regime may be individually illegitimate on the ground that they 

breach "conditions of legitimacy that the regime generally respects".27F

28 His analysis can 

therefore be applied not only to the broad exercise of legitimately making states, but also 

to the much narrower exercise of legitimately making laws.28F

29   

The first principle which Pettit's article provides is that a governing body must be 

sufficiently authorised to make new (or amend existing) laws. This is implicit but 

necessarily inferred from his point that the state must be able to justifiably infringe on 

citizens' liberties through the creation of positive law.29F

30 Pettit seems to suggest that the 

 
25  At 131.  
26  Pettit, above n 7, at 61, 74 and 77.  
27  At 60.  
28  At 64.  
29  At 64.  
30  At 74 and 77.  
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state must have a democratic basis to be sufficiently authorised as a law-making entity.30F

31 

Consequently, he also seems to identify the authorising effect of democracy as the 

fundamental institution "which might serve in practice to establish" legitimacy.31F

32 This is 

supported by several observations throughout the article. For example, Pettit states that 

"the bottom line is that while democracy may not be strictly necessary for justice" it is 

"certainly necessary for legitimacy".32F

33 He also invokes the notion that state coercion is 

legitimate only if its citizens "submit themselves to the rule of the majority" as the 

conceptual basis for much of his discussion.33F

34 This reveals the implicit but fundamental 

association that he draws between an entity's due authorisation and its democratic 

credentials. Tellingly, Pettit explicitly classifies democracy as the institutional core of 

procedural legitimacy when he describes the legitimate state as "the democratic state".34F

35 

His conception of legitimacy therefore requires that a legislative body be duly authorised 

to make or amend certain laws or constitutional instruments. This necessarily involves 

that body being fundamentally democratic in nature and is equivalent to the first 

precondition provided by Allan.  

Pettit's most important contribution to this paper's analysis is his discussion of 

democratic control as he elaborates on democracy's functional importance to procedural 

legitimacy. He notes generally that "the demos or people [must] exercise a suitable form 

of kratos or control over those in power" and thus over the state's coercive interferences 

in daily life as manifested in the imposition of positive laws.35F

36 While the precondition of 

democratic control is present in Allan's writings, Pettit describes what this practically 

entails in much greater detail.36F

37 He argues that democratic control involves "two distinct 

elements" – influence and direction.37F

38 These enable the people to make an effective and 

designed difference in how the process of law-making proceeds and to direct state 

behaviour towards a specifically desired outcome.38F

39 Effective democratic control also 

depends on three further "sub-criteria" – individualisation, unconditionality and 

efficaciousness.39F

40 These respectively require that citizens share equally in their civil 

 
31  At 74 and 77.  
32  At 60.  
33  At 60.  
34  At 67.  
35  At 74 and 77 (emphasis added).  
36  At 74 and 77.  
37  At 77.  
38  At 78–79.  
39  At 78–79.  
40  At 79.  
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influence over government action; that such influence not depend on the state's or some 

third party's willingness to comply; and that any unwelcome governmental decisions can 

be realistically characterised as the result of "tough luck", rather than the result of 

malignly exercised legislative power.40F

41 These institutional factors add up to the 

requirement that there be an element of effective democratic control in the legislative 

process.  

It is important to observe here that Pettit's conception of democratic control is much 

more likely to be satisfied in a system of direct democracy, as opposed to one of indirect 

democracy.  It may be possible, however, for voters to exercise effective democratic 

control in a well-functioning representative democracy, such as by voting law-makers in 

or out of Parliament. This enables voters to control the composition of the legislature, 

purposefully select representatives with particular policy stances on particular issues and 

bind law-makers to their collective will. But as noted above, these institutions which 

ensure the efficacy of representative democracy will be mitigated by the use of a 

conscience vote.   

Lastly, Pettit points towards the need for adherence to established law-making 

procedures as he notes that "certain laws" may be illegitimate for breaching "conditions 

of legitimacy that the regime generally respects" on the basis of repeated practice.41F

42 

Although neither Allan nor Pettit explain this criterion in much depth, its content will be 

heavily supplemented in Part III by the constitutional and legal contexts which pertain in 

each jurisdiction.  

C A Normative Framework   
 

Using the above, it is possible to construct a generalised normative framework to 

examine procedural legitimacy in the context of law-making, and more specifically to 

examine procedural legitimacy in the context of same-sex marriage law reform. This 

framework consists of three interrelated criteria:     

a) First, an entity must be duly authorised to enact or amend a particular law. This 

entity may be constituted specifically for a certain type of law-making (such as 

the Oireachtas acting in conjunction with registered voters in a referendum) or it 

 
41  At 79–82.  
42  At 64 (emphasis added).  
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may be an ordinary law-making body (such as the New Zealand Parliament). Due 

authorisation will necessarily require that the relevant entity have some 

fundamentally democratic characteristic, origin or function.  

b) Second, the law-making entity must incorporate direct or (less preferably) indirect 

democratic control into the law-making process. This may be through a 

referendum, a plebiscite or the democratic election of the entity's members. 

Whatever participation mechanism is adopted, it must provide for an effective 

degree of popular control over the enactment or amendment of the relevant laws. 

Effective democratic control will be present where Pettit's sub-criteria of 

efficaciousness, unconditionality and individualisation are all satisfied.  

c) Third, the entity must adhere to established procedure, especially when amending 

special laws. Special laws may include a written constitution or entrenched 

legislation and amending them will usually involve a more onerous process than 

what would apply to ordinary law-making. However, it may be possible to modify 

"special" laws via the usual legislative process. This is particularly true of 

countries without a written constitution or entrenched legislation, such as New 

Zealand.   

It must be admitted that there is an inevitable degree of overlap between these criteria 

and their application will not always produce a discrete, neatly compartmentalised 

analysis. For example, where a legislative entity is duly authorised to make or amend a 

particular law, it will necessarily have set up a mechanism for direct or indirect 

democratic control over its law-making processes. Adherence to established procedure 

will also generally coincide with due authorisation. An example of this would be a 

situation where (in line with past reforms) a constitutional amendment is enacted by a 

specially convened constituent assembly instead of the usual law-making body of the 

relevant state. But despite their overlap, these three criteria still provide a useful structure 

for assessing the importance of procedural legitimacy and democracy in the legalisation 

of same-sex marriage.  

III Application to the Jurisdictions  
 

In this regard, the foregoing criteria will now be particularised by principled and legal 

factors which affected the passage of marriage equality laws in Ireland, Australia and 

New Zealand. When adapted to suit the particular constitutional climate of each state, 
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Part II's normative framework will help explain why certain reform processes were 

deemed necessary to legitimately legalise same-sex marriage in these jurisdictions. It will 

also function as a litmus test for measuring the comparative weight that each country 

attributed to the requirements of procedural legitimacy and the role of democracy in 

socially significant legal reforms. This section of the paper is organised into three 

subparts, each of which corresponds to a particular jurisdiction. The subparts contain a 

brief summary of the reform processes that were adopted, any necessary background to 

the reforms and a substantive analysis of their adherence to the normative elements of 

procedural legitimacy outlined above.  

A The Republic of Ireland  
 
1 Thirty-fourth Amendment of the Constitution (Marriage Equality) Act 2015 
 

 Out of all three jurisdictions, the Republic of Ireland's legalisation procedure best 

meets the requirements of Part II's normative framework. The reform began with a 

national referendum held on 22 May 2015.42F

43 Approximately 1.9 million voters 

participated, of whom 62 per cent voted to amend art 41 so that it made no distinction as 

to the sex of married partners.43F

44 The validity of this referendum was initially challenged 

on the basis that registered but abstaining voters implicitly opposed the amendment,44F

45 but 

this challenge was dismissed and art 41 was then amended by the Thirty-fourth 

Amendment of the Constitution (Marriage Equality) Act 2015.45F

46 This was followed by 

the Marriage Equality Act 2015 which provided the legal means for same-sex couples to 

marry. Both of these statutes were passed by the Oireachtas, and signed by the President 

of Ireland and the Presidential Commission respectively. Same-sex marriage then became 

fully legal in the Republic of Ireland on 16 November 2015.46F

47  

 
43  Éanna Ó Caollaí and Mark Hilliard "Ireland becomes first country to approve same-sex marriage by 
 popular vote" Irish Times (online ed, Republic of Ireland, 23 May 2015).  
44  Caollaí and Hilliard, above n 43.  
45  Sarah-Jane Murphy "Court of Appeal to hear challenge to the Marriage Equality Referendum result" 
 Irish Independent (online ed, Republic of Ireland, 30 July 2015). Approximately 60.5 per cent of 
 Ireland's registered voters participated in the referendum: Caollaí and Hilliard, above n 43.  
46  Mary Carolan "Challenges to same sex marriage result rejected" Irish Times (online ed, Republic of 
 Ireland, 5 June 2015); and "Court of Appeal dismisses two challenges against Same Sex Marriage 
 Referendum result" Irish Independent (online ed, Republic of Ireland, 30 July 2015). 
47  Thirty-fourth Amendment of the Constitution (Marriage Equality) Act; and "Same-sex couples can 
 marry from today" RTÉ (online ed, Republic of Ireland, 16 November 2015). 
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2 The necessity of reform via a constitutional amendment    
 

As a preliminary point, earlier Irish court precedents necessitated that marriage 

equality law reform be achieved via a constitutional amendment as the unamended text 

of art 41 had been understood to exclude same-sex marriage. Before 2015, article 41.3 

provided that:47F

48  

The state pledges itself to guard with special care the institution of Marriage, on 

which the family is founded, and to protect it against attack. 

Although this article did not expressly define marriage as being only between a man 

and a woman,48F

49 the High Court ruled in Zappone v Revenue Commissioners that the 

reference to "Marriage" in art 41 was intended to mean a union between heterosexual 

partners only.49F

50 This conclusion was based on the notion that a heterosexual union 

represented the "ordinary and natural meaning" of the article's text, and that the definition 

of marriage in the Constitution had "always been understood as being opposite sex 

marriage".50F

51 The High Court's ruling was also supported by former case law (such as 

Hyde v Hyde) which established the common law definition of marriage as being "the 

voluntary union of one man and one woman, to the exclusion of all others".51F

52 The Court 

declined to accept a flexible construction of art 41 which would embrace same-sex 

couples, even though the article's language could have accommodated this.52F

53 A 

subsequent High Court decision reiterated that a longstanding body of Irish precedent 

(including authoritative Supreme Court decisions) had clearly indicated that art 41 could 

not be extended to same-sex couples.53F

54 Article 41 therefore did not provide for same-sex 

 
48  Constitution of Ireland 1937.  
49  Conor O'Mahony "Principled Expediency: How the Irish Courts Can Compromise on Same-Sex 
 Marriage" (2012) 35 DULJ 199 at 200. 
50  Zappone v Revenue Commissioners [2006] IEHC 404 at 60 and 63.  
51  Zappone v Revenue Commissioners, above n 50, at 63 and 64; Aisling O'Sullivan "Same-sex 
 marriage and the Irish Constitution" (2009) 13 IJHR 477 at 485; and O'Mahony, above n 49, at  
 200–201 and 204.  
52  Hyde v Hyde (1866) LR 1 P & D 130 (Prob) at 133 as cited in Zappone v Revenue Commissioners, 
 above n 50, at 60. 
53  O'Sullivan, above n 51, at 487 and 488; and O'Mahony, above n 49, at 207–214.  
54  Foy v An t-Ard Chláraitheoir [2007] IEHC 470 at [64], citing B v R [1996] 3 IR 549 (HC) at 554; 
 Murray v Ireland [1985] IR 532 (HC) at 535–536; and TF v Ireland [1995] 1 IR 321 (SC) at 373. 
 The latter two decisions had also been endorsed by the High Court in Zappone v Revenue 
 Commissioners, above n 50, at 63. See also O'Sullivan, above n 51, at 480–482.  
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marriage as a matter of judicial construction and had to be formally amended by way of 

a constitutional amendment.54F

55   

3 A supreme constitution, popular sovereignty and constitutional precedent 
 

In this context, three factors explain why a referendum was required to pass this 

amendment and thereby legalise same-sex marriage in Ireland. The first factor consists of 

legal constraints on the Oireachtas' power to amend the Constitution. These are contained 

in articles of the Constitution which expressly require that all constitutional amendments 

be submitted to a referendum and which invalidate any non-compliant statutes.55F

56 Given 

that the Constitution is supreme law, the Oireachtas was legally bound to adhere to these 

restrictions on its law-making power and to act directly with the people in the amendment 

process.56F

57 The second factor relates to the democratic principles which inform these legal 

restrictions as the Constitution of Ireland rests on the notion that the Irish people (not their 

elected representatives) are sovereign in constitutional matters.57F

58 Legalising same-sex 

marriage without a referendum would have contravened this fundamental principle of 

popular sovereignty. The third factor is that established procedure mandated the use of a 

referendum as all prior constitutional amendments had complied with the procedure 

stipulated in the Constitution.58F

59 In terms of the above normative framework, these factors 

indicate that the Oireachtas acting together with registered voters was the only entity duly 

authorised to amend art 41; that there had to be direct and legally binding democratic 

control over the amendment process; and that a referendum was the established method 

for effecting the amendment.  

Several legal constraints on the Oireachtas' law-making powers meant that  

same-sex marriage could only be legalised via constitutional amendment, and thus via a 

 
55  Athanasios Psygkas "The Hydraulics of Constitutional Claims: Multiplicity of Actors in 
 Constitutional Interpretation" (2019) 69 UTLJ 211 at 237–238. 
56  Specifically, arts 15, 26 and 46.  
57  See O'Mahony, above n 49, at 205–206 for a description of the then Government's concern that it 
 would be acting unconstitutionally if it legalised same-sex marriage without a referendum.  
58  State (Ryan) v Lennon [1935] IR 170 (SC); Byrne v Ireland [1972] IR 241 (SC); Re the Regulation 
 of Information (Services outside the State for Termination of Pregnancies) Bill 1995 [1995] 1 IR 1 
 (SC); O Hood Phillips "Ryan's Case" (1936) 52 LQR 241; and Tom Hickey "Revisiting Ryan v 
 Lennon to Make the Case against Judicial Supremacy (and for a Model of Constitutionalism in 
 Ireland" (2015) 53 IJ 125.  
59  See, for example, the First Amendment of the Constitution Act 1939; the Fifth Amendment of the 
 Constitution Act 1972; and the Thirty-first Amendment of the Constitution (Children) Act 2012.  
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referendum.59F

60 In particular, the process for amendment set out in art 46 of the 

Constitution prevented the reform from being enacted by ordinary legislation. This is 

because art 46.2 provides that any Bill seeking to amend the Constitution must not only 

be passed by the Oireachtas and signed into law by the President, but also submitted by 

referendum "to the decision of the people". The Constitution as a supreme legal 

instrument therefore expressly mandated the holding of a referendum for the purpose of 

amending art 41.60F

61 Other articles reinforce the procedure in art 46 by barring or 

invalidating Bills which purport to amend the Constitution other than via a referendum. 

For instance, art 26.1 states that the President of Ireland may submit a Bill to the Supreme 

Court to determine whether that Bill is "repugnant to [the] Constitution or any provision 

thereof". If the Court concludes that the Bill is unconstitutional, then art 26 forbids its 

being signed into law.61F

62 Likewise, art 15.4.1 prevents the Oireachtas from enacting "any 

law which is in any respect repugnant to [the] Constitution".62F

63 It also states that every 

such law will be invalid to the extent of its repugnancy.63F

64 Given that the Constitution of 

Ireland is supreme law and regulates the actions of all state organs, the Oireachtas is 

legally bound to adhere to its provisions.64F

65 Articles 46, 26 and 15 therefore limited the 

Oireachtas' legislative powers to the creation of ordinary (as opposed to constitutional) 

laws. This prevented it from validly amending art 41 without a referendum.  

It should be remembered that although the Oireachtas had previously legalised 

same-sex civil unions via the Civil Partnership and Certain Rights and Obligations of 

Cohabitants Act 2010, this approach could not also be taken for same-sex marriage.65F

66 

Unlike civil unions, marriage as a legal institution is dealt with in the Constitution, not in 

ordinary laws.66F

67 The 2010 Act could be validly enacted without a referendum as it 

 
60  Bronwyn Winter "Preserving the Social Fabric: Debating Family, Equality and Polity in the UK, the 
 Republic of Ireland and Australia" in Bronwyn Winter, Maxime Forest and Réjane Sénac (eds) 
 Global Perspectives on Same-Sex Marriage: A Neo-Institutional Approach (Palgrave Macmillan, 
 London, 2018) 149 at 152 and 158; and Psygkas, above n 55, at 236–238.  
61  Winter, above n 60, at 152 and 158; and Psygkas, above n 55, at 236–238.  
62  Constitution of Ireland 1937, art 26.3.1; and Re the Regulation of Information (Services outside the 
 State for Termination of Pregnancies) Bill 1995, above n 58, at 4.  
63  Re the Regulation of Information (Services outside the State for Termination of Pregnancies) Bill 
 1995, above n 58, at 4.  
64  Article 15.4.2; and Re the Regulation of Information (Services outside the State for Termination of 
 Pregnancies) Bill 1995, above n 58, at 4.  
65  Articles 15, 28, 34 and 35; Re the Regulation of Information (Services outside the State for 
 Termination of Pregnancies) Bill 1995, above n 58, at 4–5; Byrne v Ireland, above n 58, at 295 and 
 299; and Winter, above n 60, at 152 and 158.  
66  Psygkas, above n 55, at 237–238. 
67  Winter, above n 60, at 152 and 158.  
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affected ordinary legal relations and would not have touched on matters within the 

Constitution. By contrast, any statute concerning marriage would immediately engage the 

Constitution and require a referendum.67F

68 On a legal basis, then, the Constitution 

mandated the use of a referendum to legalise same-sex marriage. 

Legal constraints aside, a referendum was also necessary due to the principle of 

popular sovereignty which underpins both the Constitution and Ireland's socio-political 

arrangements more broadly.68F

69 This principle maintains (at least in theory) that the Irish 

people are the supreme governing power to which state organs like the Oireachtas are 

subservient. The importance of this principle is revealed in the Constitution itself and 

several leading cases. Article 1 of the Constitution relevantly declares that "[t]he Irish 

Nation", not the Oireachtas, "affirms its indefeasible and sovereign right to choose its 

own form of Government, to determine its relations with other nations, and to develop" 

its political, economic and cultural life "in accordance with its own genius and traditions". 

The use of the term "Nation" in this provision invokes the polity of Ireland (not their 

elected representatives) as the source of the Constitution and thus as the creators of the 

legal order in which the Oireachtas exists. The preamble also declares that "the people of 

Éire" gave themselves the Constitution.69F

70 This again reveals the supreme authority of the 

Irish people and their role in founding the Irish legal order through the creation of the 

Constitution. This can be contrasted with the lesser power of the Oireachtas, which 

functions as the ordinary law-maker "for the State" and is barred from amending the 

constitutional order independently of the people's collective will.70F

71  

Although a previous iteration of the 1937 Constitution, the Constitution of the Irish 

Free State (Saorstát Eireann) Act 1922 reveals that Ireland's political arrangements have 

long been informed by this principle of popular sovereignty.71F

72 Article 2 of the 1922 

Constitution explicitly stated that "all powers of government and all authority, legislative, 

executive or judicial … are derived from the people of Ireland" and shall be exercised by 

 
68  Psygkas, above n 55, at 237–238. 
69  At 235; and Bairbe O'Neill "The Referendum Process in Ireland" (2000) 35 IJ 305 at 326, n 102 and 
 345–344.  
70  Preamble to the Constitution of Ireland 1937 (emphasis added); McGee v Attorney-General [1974] 
 IR 284 (SC) at 318; and State (Healey) v Donoghue [1976] IR 325 (SC) at 347.  
71  Article 15.2.1; and Re the Regulation of Information (Services outside the State for Termination of 
 Pregnancies) Bill 1995, above n 58, at 4.  
72  O'Neill, above n 69, at 306–307 and 324–325; Phillips, above n 58, at 245; and Hickey, above n 58, 
 at 127 and 130–131.  
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state entities consistently with the Constitution.72F

73 This indicates that popular sovereignty 

is not only a fundamental principle of the present Constitution, but a key tenet of the 

broader constitutional and socio-political traditions of the Republic of Ireland.  

The primacy of popular sovereignty has also received judicial comment. Chief 

Justice Kennedy famously accepted that art 2 of the 1922 Constitution subordinated the 

Oireachtas' ordinary law-making powers to the people as the people are the primary 

source of these powers and of the Oireachtas itself.73F

74 Justice Budd likewise stated that it 

is "the People who are paramount" in the Supreme Court case of Byrne v Ireland.74F

75 He 

also intimated that state organs like the Oireachtas are "not internally sovereign" as they 

are confined by the Constitution, which is a supreme founding instrument created by the 

sovereign people.75F

76 Most importantly, the Supreme Court resorted to an argument 

grounded in popular sovereignty when determining the validity of the Fourteenth 

Amendment of the Constitution Act 1992 in Re the Regulation of Information (Services 

outside the State for Termination of Pregnancies) Bill 1995.76F

77 The Court's conclusion 

drew on the notion that the Constitution represents the will of the people insofar as its 

amendments are adopted by referenda and are effected in ordinary legislation by the 

democratically elected Oireachtas.77F

78 On these grounds, the Court held that the 

Constitution is the supreme law of Ireland and that the amendment in question could not 

be invalid simply because of its ostensible immorality.78F

79 It could only be invalid if it were 

repugnant to the Constitution.79F

80 All of this indicates that to amend the Constitution and 

legalise same-sex marriage without a referendum would have offended the cardinal 

principle of popular sovereignty. This principle (which serves as the theoretical 

 
73  See the dissenting judgment of Kennedy CJ in State (Ryan) v Lennon, above n 58, at 204. See also 
 O'Neill, above n 69, at 324–325; and Hickey, above n 58, at 127 and 130–131.  
74  State (Ryan) v Lennon, above n 58, at 204–205; O'Neill, above n 69, at 324–325; and Hickey, above 
 n 58, at 127 and 130–131.  
75  Byrne v Ireland, above n 58, at 295. 
76  At 295 and 299.  
77  Re the Regulation of Information (Services outside the State for Termination of Pregnancies) Bill 
 1995, above n 58; and Hickey, above n 58, at 127 and 131.  
78  See O'Neill, above n 69, at 322; Hickey, above n 58, at 127 and 131; and Re the Regulation of 
 Information (Services outside the State for Termination of Pregnancies) Bill 1995, above n 58, at  
 3–5 and 7.  
79  Re the Regulation of Information (Services outside the State for Termination of Pregnancies) Bill 
 1995, above n 58, at 7; and O'Neill, above n 69, at 322.  
80  Re the Regulation of Information (Services outside the State for Termination of Pregnancies) Bill 
 1995, above n 58, at 7; and O'Neill, above n 69, at 322.  
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underpinning of Ireland's constitutional order) therefore also necessitated the procedure 

that was adopted.   

Finally, a referendum was required on the basis of precedent as all prior 

constitutional reforms had followed the referendum procedure set out in art 46.80F

81 These 

reforms span the entire history of the Constitution and include, for example, the First 

Amendment of the Constitution Act 1939, the Fifth Amendment of the Constitution Act 

1972 and the Thirty-first Amendment of the Constitution (Children) Act 2012.81F

82 Each 

amendment was passed only after receiving a positive referendum vote supporting the 

relevant constitutional change,82F

83 demonstrating an established practice of parliamentary 

and governmental respect for the art 46 referendum procedure.83F

84 This habit of deference 

to art 46 is emphasised by the fact that all proposed amendments to the Constitution failed 

upon returning a negative referendum vote.84F

85 Illustratively, the Tenth Amendment of the 

Constitution Bill 1986 (which sought to remove the Constitution's prohibition on divorce) 

was never passed into law as 63.48 per cent of referendum participants voted "no".85F

86 It 

was not until 1995 when a slim majority supported this change that the Fifteenth 

Amendment of the Constitution Act 1995 was enacted.86F

87 Like the principle of popular 

sovereignty, this habit of obeying art 46 can be seen to transcend the present Constitution 

and exist more fundamentally in Ireland's constitutional framework. This is because the 

Constitution of Ireland 1937 was itself adopted via a referendum under the Plebiscite 

(Draft Constitution) Act 1937.87F

88 In this respect, art 46 seems to formalise a pre-existing 

convention whereby constitutional change hinges on a positive referendum result 

expressing the collective will of the people. This convention of compliance with the art 

 
81  Ian McAllister and Feodor Snagovsky "Explaining voting in the 2017 Australian same-sex marriage 
 plebiscite" (2018) 53 Australian Journal of Political Science 409 at 410. 
82  See Department of Taoiseach "Constitution of Ireland" (1 November 2018) gov.ie  <www.gov.ie>.  
83  Department of Taoiseach, above n 82.  
84  Maria Cantiello "Direct Democracy and Marriage Equality: To what extent is a referendum an 
 appropriate vehicle in order to introduce marriage equality and ensure LGBT fundamental rights?" 
 (LLM Thesis, Tilburg University, 2017) at 29.  
85  Department of Taoiseach, above n 82.  
86  Tenth Amendment of the Constitution Bill 1986 (15-1); Christine P James "Céad Míle Fáilte? Ireland 
 Welcomes Divorce: The 1995 Irish Divorce  Referendum and the Family (Divorce) Act of 1995" 
 (1997) 8 Duke J Comp & Int'l L 175 at 192–195; and Jenny Burley and Francis Regan "Divorce in
 Ireland: The Fear, the Floodgates and the Reality" (2002) 16 International Journal of Law, Policy 
 and the Family 202 at 202–203 and 205.  
87  James, above n 86, at 208–216; and Burley and Regan, above n 86, at 202–203 and 205. 
88  O'Neill, above n 69, at 326, n 102. 
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46 procedure is the last factor which mandated the use of a referendum in Ireland's 

legalisation of same-sex marriage.     

4 Ireland's adherence to the normative framework  
 

All three of the preceding factors naturally correspond with and adequately fulfil the 

criteria of Part II's normative framework for procedural legitimacy. The legal restrictions 

on the Oireachtas' law-making power and their basis in popular sovereignty indicate that 

the Oireachtas was not duly authorised to amend the Constitution. Rather, the requirement 

for a referendum suggests that the Oireachtas acting together with registered voters is the 

only entity capable of constitutional amendment. This constitution-making entity 

(consisting of the Oireachtas and the people) is distinct from the Oireachtas acting in its 

ordinary law-making capacity. Passing ordinary laws does not require direct popular input 

via a referendum, such that the Oireachtas is duly authorised to make ordinary laws on 

the basis of indirect democracy.88F

89 However, the Oireachtas cannot operate on this 

representative basis when enacting constitutional amendments. It can only amend the 

Constitution when operating in a directly democratic fashion and when joined by "the 

people of Éire" in a single constituent entity.89F

90  

It is worth noting that the composition of this constituent entity (involving both the 

electors and the elected) accords precisely with Allan's and Pettit's indication that a 

legitimate law-making body must be fundamentally democratic in nature. This is because 

the people formed an integral part in the legalisation process for same-sex marriage, such 

that art 41 could not have been amended without their consent. By making the people a 

necessary component of the only body sufficiently authorised to amend the Constitution, 

the Irish reform process enhanced the latent democratic character of the elected 

Oireachtas and ensured that the amending constituent entity was fundamentally 

democratic in its character. This is wholly consistent with the elements of the first 

normative criterion for procedural legitimacy.  

It follows on from this that the referendum procedure also satisfies the second 

criterion of the normative framework. Because of the legal restrictions on amending the 

Constitution, the result of the referendum dictated whether the amendment would succeed 

as a matter of law. The question of legalisation therefore rested entirely with the people. 

 
89  Winter, above n 60, at 152 and 158; and Psygkas, above n 55, at 236–238. 
90  Preamble to the Constitution of Ireland 1937; and O'Neill, above n 69, at 326, n 102.  
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In terms of Pettit's three sub-criteria, popular influence in the amendment procedure was 

both extremely efficacious and not conditioned on the will of elected representatives.90F

91 

Due to the effect of art 46, the Oireachtas was obliged by law to implement the people's 

choice. The democratic control provided for by the referendum was also adequately 

individualised as although only 62 per cent of registered voters actually took part, all 

voters could have participated and their votes would have been attributed equal weight. 

The Irish reform process is therefore in line with Pettit's sub-requirements for the directed 

and influential exercise of popular power, and facilitated a highly effective degree of 

democratic control.  

More simply, the use of a referendum also conformed with the established 

amendment procedure91F

92 arising from a long line of constitutional changes which had 

complied with art 46. The legalisation process adopted in the Republic of Ireland 

therefore performs very well against the normative framework set out in Part II, especially 

through its provision for a high level of effective democratic control.   

B Australia  
 
1 Marriage Amendment (Definition and Religious Freedoms) Act 2017 (Cth) 
 

 Australia's reform process provided for a slightly less effective degree of democratic 

control than Ireland's constitutional amendment, but still conforms reasonably well with 

the three normative elements of procedural legitimacy. The Australian reform began in 

late 2017 with a voluntary postal survey which asked registered voters whether the law 

should be changed "to allow same-sex couples to marry".92F

93 The Liberal-National 

coalition Government initiated this survey as part of a 2016 general election campaign 

pledge by Prime Minister Malcolm Turnbull.93F

94 Turnbull had promised to facilitate the 

passage of a Bill legalising same-sex marriage if the survey (initially a plebiscite) returned 

 
91  See the institutional criteria for effective democratic control as described by Pettit, above n 7, at  
 77–82. 
92  And, in Allan's words, with the Constitution "as existing law": Allan, above n 7, at 131.  
93  "SSM: Australia returns resounding Yes vote but debate over details has long way to go" ABC News 
 (online ed, Australia, 15 November 2017); and Paul Karp "Australia says yes to same-sex marriage 
 in historic postal survey" The Guardian (online ed, Australia, 15 November 2017).    
94  Michael Koziol "Election 2016: Same-sex marriage plebiscite hanging by a thread" Sydney Morning 
 Herald (online ed, Sydney, Australia, 3 July 2016); Michael Koziol "Malcolm Turnbull introduces 
 same-sex marriage plebiscite legislation into Parliament" Sydney Morning Herald (online ed, 
 Sydney, Australia, 14 September 2016); and Paul Karp "Malcolm Turnbull willing to negotiate on 
 marriage equality plebiscite" The Guardian (online ed, Australia, 16 September 2016).  
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a "yes" vote.94F

95 Overall, 79.5 per cent of enrolled voters participated in the survey, with a 

majority of 61.6 per cent voting for the reform.95F

96 The Marriage Amendment (Definition 

and Religious Freedoms) Bill 2017 (Cth) was then introduced into the Commonwealth 

Parliament and passed through both the Senate and the House of Representatives on a 

conscience vote.96F

97 The Bill received the Sovereign's Royal Assent and entered into force 

on 9 December 2017.97F

98  

2 Federal law-making and state legislatures     
 

Compared to Ireland, the legalisation process in Australia was more heavily 

impacted by legal and institutional factors, many of which are incidental to the federal 

organisation of Australian legislatures.98F

99 Federal legislation was required to legalise 

same-sex marriage for three reasons. The first is that only the Commonwealth Parliament 

(not state legislative assemblies) had express constitutional authority to regulate marriage 

laws and any associated legal matters throughout Australia.99F

100 The second reason is that 

the Marriage Amendment Act 2004 (Cth) had excluded same-sex couples from the 

definition of "marriage" in the Marriage Act 1961 (Cth). When coupled with federal 

restrictions on legislative assemblies' law-making powers (these restrictions being the 

third reason), the 2004 amendment prevented states from legalising same-sex marriage 

within their own territories.100F

101 These three contextual factors meant that legalisation 

could only occur nation-wide at the federal level, not independently at the state or 

territorial level.  

 
95  Koziol "Election 2016: Same-sex marriage plebiscite hanging by a thread", above n 94; Koziol 
 "Malcolm Turnbull introduces same-sex marriage plebiscite legislation into Parliament", above n 94; 
 and Karp, above n 94.  
96  "SSM: Australia returns resounding Yes vote but debate over details has long way to go", above n 
 93; and Karp, above n 93.   
97  Paul Karp "Same-sex marriage bill passes in Australian Senate" The Guardian (online ed, Australia, 
 29 November 2017); Paul Karp "Marriage equality law passes Australia's parliament in landslide 
 vote" The Guardian (online ed, Australia, 7 December 2017); and Deidre McKeown Chronology of 
 same-sex marriage bills introduced into the federal parliament: a quick guide (Department of 
 Parliamentary Services, 15 February 2018) at 1 and 16–17.  
98  Marriage Amendment (Definition and Religious Freedoms) Act; Karp "Marriage equality law passes 
 Australia's parliament in landslide vote", above n 97; and McKeown, above n 97, at 1.  
99  Winter, above n 60, at 149–150. 
100  At 152.  
101  At 152; James McLean "The Constitutionality of Same-Sex Marriage" (2013) 15 UNDALR 1 at  
 12–13; and Neville Rochow "'… Speak Now or Forever Hold Your Peace …' – The Influence of 
 Constitutional Argument on Same-Sex Marriage Legalisation Debates in Australia" (2013) BYU L 
 Rev 521 at 530–531. 
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As regards the first reason, the Commonwealth of Australia Constitution Act 1900 

grants the Commonwealth Parliament express authority to regulate all laws relating to 

marriage across the various Australian states and territories.101F

102 Section 51(xxi) provides 

that this Parliament has the "power to make laws for the peace, order and good 

government of the Commonwealth with respect … to marriage".102F

103 Section 51(xxii)–

(xxiii) extends this legislative mandate to all other marital or quasi-marital legal matters, 

including "divorce and matrimonial causes … parental rights and the custody and 

guardianship of infants", and old-age pensions.103F

104 Australia's supreme constitutional 

instrument therefore delegated the nation-wide regulation of marriage to the 

Commonwealth Parliament.104F

105 This meant that the federal Parliament was the only entity 

duly authorised to universally alter the institution of marriage throughout Australia, such 

as by expanding the definition of marriage to include same-sex couples.105F

106   

That this was the case is further reflected in the history of Australian LGBTQIA+ 

law reforms. This is because it was the Commonwealth Parliament which had always 

enacted major statutes extending the rights of heterosexual married couples to same-sex 

partners.106F

107 For example, many heterosexual family law protections were granted to 

same-sex couples through the Same-Sex Relationships (Equal Treatment in 

Commonwealth Laws—General Law Reform) Act 2008 (Cth) and the Same-Sex 

Relationships (Equal Treatment in Commonwealth Laws—Superannuation) Act 2008 

(Cth). Both of these Acts were federal statutes. Similarly, the only significant amendment 

to the legal definition of marriage had been made by the Commonwealth Parliament via 

the Marriage Amendment Act 2004.107F

108 This history of salient LGBTQIA+ reforms 

having been effected by Commonwealth, not state, legislation reinforces the federal 

legislature's express authorisation to regulate marriage in s 51(xxi) and further indicates 

 
102  McLean, above n 101, at 2 and 12–13; and Sangeetha Pillai and George Williams "The High Court, 
 the Constitution and family law" (2015) 29 AJFL 65 at 84. 
103  McLean, above n 101, at 2 and 12–13; and Rochow, above n 101, at 531.  
104  Rochow, above n 101, at 531. 
105  Commonwealth v Australian Capital Territory, above n 10, at 445 and 456–459; McLean, above n 
 101, at 2 and 12–13; and Augusto Zimmerman "The Constitutionality of Same-Sex Marriage in 
 Australia (and Other Related Issues)" (2013) 27 BYU J Pub L 465 at 467–468 and 469–470. 
106  Commonwealth v Australian Capital Territory, above n 10, at 445, 456–459 and 468–469; George 
 Williams "Same-Sex Marriage and the Australian States" (2015) 40 Alt LJ 4 at 4; and Pillai and 
 Williams, above n 102, at 84.  
107  For an explanation of the Commonwealth Parliament's monopoly over marriage laws, see Rochow, 
 above n 101, at 530.  
108  McKeown, above n 97, at 3–4; and Rochow, above n 101, at 530.  
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that it alone had the requisite capacity to universally legalise same-sex marriage in 

Australia.  

Secondly, and related to the above, the Commonwealth Parliament had amended the 

Marriage Act 1961 to prevent the Hyde v Hyde definition of marriage from being 

challenged in the courts.108F

109 This was achieved through the Marriage Amendment Act 

2004 which defined "marriage" as "the union of a man and a woman to the exclusion of 

all others". The 2004 amendment also inserted s 88EA into the Marriage Act, which 

barred the local recognition of same-sex marriages lawfully conducted overseas. Given 

the universal nature of the Commonwealth Parliament's ability to alter Australian marital 

laws, the 2004 Act excluded same-sex couples from marriage as a legal institution across 

Australia.109F

110 In this context, it was impossible for state and territorial assemblies to 

legalise same-sex marriage within their local boundaries.110F

111 This is because these 

assemblies exercise a delegated legislative power derived from the Commonwealth 

Parliament and conferred by federal statutes.111F

112 These statutes (as well as the 

Commonwealth of Australia Constitution Act)112F

113 indicate that any locally enacted 

legislation which is inconsistent with federal Acts will be deemed inoperative to the extent 

of its inconsistency and disapplied by the courts.113F

114  

This bar on state and territorial attempts to pass local marriage equality laws is best 

reflected by an example involving the Australian Capital Territory. The ACT Legislative 

Assembly passed the Marriage Equality (Same Sex) Act 2013 in a bid to legalise same-

sex marriage within its territorial boundaries. To this end, s 2 provided that "two people 

of the same sex" may be lawfully married within the ACT even though their union would 

not be a "marriage" under the Marriage Act. This statute was held to be inoperative by 

the High Court of Australia in Commonwealth v Australian Capital Territory.114F

115 As the 

Court noted, this was because the ACT Legislative Assembly exercised only delegated 

 
109  Pillai and Williams, above n 102, at 84–85; Winter, above n 60, at 163–164; and Zimmerman, above 
 n 105, at 469–470. This amendment prevented litigation like that in Zappone v Revenue 
 Commissioners, above n 50, and Quilter v Attorney-General [1996] NZFLR 481 (HC) (discussed 
 below) from being brought in the Australian federal courts.  
110  Commonwealth v Australian Capital Territory, above n 10, at 468; and Zimmerman, above n 105, at 
 468–469. 
111  Zimmerman, above n 105, at 466–467. 
112  Williams, above n 106, at 5–6; and McLean, above n 101, at 12–13 and 18. 
113  Commonwealth of Australia Constitution Act, s 109.  
114  Williams, above n 106, at 5–6; Pillai and Williams, above n 102, at 85, n 96. Section 109 of the 
 Commonwealth of Australia Constitution Act has the same effect as the provisions in these 
 state-specific statutes: Rochow, above n 101, at 530; and McLean, above n 101, at 18.  
115  Commonwealth v Australian Capital Territory, above n 10, at 469. 
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law-making powers under the Australian Capital Territory (Self-Government) act 1988 

(Cth), s 28 of which indicates that any ACT statute which is inconsistent with 

Commonwealth legislation will be considered inoperative.115F

116 The High Court 

accordingly refused to apply the 2013 Act because of its inconsistency with the 1961 Act 

as superior law.116F

117  

Interestingly, the Court also observed that the Commonwealth Parliament intended 

for the Marriage Act and the Family Law Act 1975 (Cth) to create a "single indivisible 

concept" of marriage across Australia and regularise marriages laws at a national level.117F

118 

Applying the ACT's 2013 statute was therefore impermissible as allowing legislatures in 

the states and territories to individually legalise same-sex marriage inconsistently with 

federal law would defeat the unifying purpose of the Marriage Act and the Family Law 

Act.118F

119 These observations by the court reinforce the above points concerning the 

Commonwealth Parliament's supreme legislative capacity in marital law-making. They 

also reiterate that the federal organisation of Australia's legislatures made it impossible 

for state and territorial assemblies to legalise same-sex marriage using their delegated 

authority.119F

120 Matched with the powers conferred on the Commonwealth Parliament by s 

51(xxi) and the 2004 redefinition of marriage, this meant that legalisation could only 

occur via federal amendment.120F

121  

3 Drivers for the postal survey  
 

Strictly speaking, an amendment to the 1961 Act would have been legally sufficient 

to equalise marriage rights for same-sex couples, especially since similar major reforms 

had been passed via the ordinary federal legislative process.121F

122 Indeed, the High Court 

had accepted in Commonwealth v Australian Capital Territory that s 51(xxi) empowered 

the federal Parliament to "pass a law providing for same-sex marriage" without any direct 

 
116  At 465 and 468–469. 
117  At 469. 
118  At 445. See also Rochow, above n 101, at 530; and Zimmerman, above n 105, at 483.  
119  Commonwealth v Australian Capital Territory, above n 10, at 445. See also Williams, above n 106, 
 at 5; and Zimmerman, above n 105, at 483.  
120  Zimmerman, above n 105, at 472; and Winter, above n 60, at 165.  
121  Zimmerman, above n 105, at 472. 
122  Marriage Amendment Act; Same-Sex Relationships (Equal Treatment in Commonwealth  
 Laws—General Law Reform) Act 2008 (Cth); Same-Sex Relationships (Equal Treatment in 
 Commonwealth  Laws—Superannuation) Act 2008 (Cth); and Ryan Goss "Explainer: what is 
 parliament's role in the marriage equality debate" The Conversation (online ed, Australia, 24 
 August 2016). 
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democratic engagement.122F

123 The kind of legal factors which mandated a referendum in 

Ireland were also absent in Australia. Although s 128 of the Commonwealth of Australia 

Constitution Act indicates that constitutional amendments must be effected through 

referenda, the Constitution itself does not contain any provisions describing or regulating 

marriage as a sociolegal institution.123F

124 This is distinct from the Constitution of Ireland, 

which does contain such provisions. Unlike in Ireland, any change to the definition of 

marriage in the Australian Marriage Act would not be constitutionally charged and would 

not require a referendum.124F

125 The only change would be to federal legislation which 

(except for a limited number of Bills)125F

126 requires no special law-making process beyond 

that usually adopted by the Senate, the House of Representatives and the  

Governor-General.126F

127 As a matter of law, there was nothing to stop the Commonwealth 

Parliament from achieving marriage equality without holding a referendum, or any other 

mechanism for direct democratic participation.  

But the Australian Government deliberately chose to gauge public views on the 

amending Bill as the first step in its legalisation process. As mentioned above, it did so 

by inviting voters to participate in a voluntary postal survey which would determine 

whether or not the Bill would come before Parliament. Given that this was legally 

unnecessary, the decision to hold the survey must have been driven by extra-legal matters, 

three of which are discussed below.  

Politically speaking, the federal Government likely appreciated that simply passing 

an amendment would have been considered democratically deficient by those opposed to 

marriage equality. By enabling people to vote on whether the Bill should be introduced 

into Parliament, the postal survey legitimised the legalisation process insofar as it 

involved an element of direct democracy. In terms of political strategy, this would have 

made the Act procedurally acceptable to conservative groups (at least more so than had 

 
123  Commonwealth v Australian Capital Territory, above n 10, at 454.  
124  It merely confers the power of regulating marriage to the Commonwealth Parliament: Winter, above 
 n 60, at 166; and O'Mahony, above n 12.  
125  Winter, above n 60, at 166; O'Mahony, above n 12; and "Australia not swayed by Irish gay marriage 
 vote" (24 May 2015) RNZ <www.rnz.co.nz>. Despite this, several commentators have argued that a 
 referendum was required on the basis that "marriage" is "a constitutionalised legal term of art": Dan 
 Meagher "The times are they a-changin'? – Can the Commonwealth Parliament legislate for same 
 sex marriages?" (2003) 17 AFLJ 134 at 154. See also Rochow, above n 101; and McLean, above n 
 101.   
126  Such as Bills "appropriating revenue or moneys, or imposing taxation": Commonwealth of Australia 
 Constitution Act, ss 53–56.  
127  George Williams "'Legally Dubious': Why you shouldn't bet on the postal vote going ahead" Sydney 
 Morning Herald (online ed, Sydney, Australia, 4 September 2017).  
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the Government not facilitated any public engagement) as the question of same-sex 

marriage was put to the volition of all Australian voters.127F

128  

The use of a referendum in Ireland also appears to have influenced the decision to 

conduct the survey.128F

129 The referendum featured prominently in Australian media and 

political discourse in the years preceding the 2017 Act.129F

130 Various sources which are 

contemporaneous with the Australian same-sex marriage debate expressly contemplated 

the possibility that the Government would implement a referendum (or some similar 

voting mechanism) to achieve marriage equality following Ireland's 2015 example.130F

131 

The Irish referendum therefore seems to have provided an example which was 

consciously replicated (albeit in a diluted form) in the Australian postal survey.131F

132 This 

is corroborated by the fact that the Government's initial plans for a compulsory plebiscite 

closely resembled the process for national referenda in Australia.132F

133 The plebiscite was 

therefore likely meant to replicate the effect of Ireland's legalisation-by-referendum 

procedure as closely as possible, but within the framework of Australian referendum 

laws.133F

134  

Finally, Government politicians seem to have been genuinely concerned with 

upholding democratic values and so saw fit to consult the people on same-sex marriage. 

This is reflected in political discourse at the time of the survey. For example, Prime 

 
128  But see Dean Cornish "How has Ireland changed since it's same-sex marriage referendum?" (12 
 September 2017) Dateline <www.sbs.com.au/news/dateline> for a description of how those who 
 voted "no" in the Irish referendum became highly disgruntled following legalisation.  
129  Winter, above n 60, at 166. See also McAllister and Snagovsky, above n 81, at 410 for a description 
 of similarities in the pre-reform political climates of Australia and Ireland.  
130  Winter, above n 60, at 166. See, for example, "Australia not swayed by Irish gay marriage vote", 
 above n 125; O'Mahony, above n 12; Cornish, above n 128; Brian Tobin "Australia doesn't need a 
 plebiscite on same-sex marriage – Ireland's experience shows why" The Conversation (online ed, 
 Australia, 27 June 2016); Ruth Adler "Same-sex marriage: What Ireland's yes vote shows Australia" 
 (17 November 2017) The Interpreter <www.lowyinstitute.org/the-interpreter>; and Paul Karp 
 "Same-sex marriage: Irish campaign had negative effect on most LGBTI people" The Guardian 
 (online ed, Australia, 8 October 2016).  
131  O'Mahony, above n 12; Tobin, above n 130; and Karp, above n 130.  
132  McAllister and Snagovsky, above n 81, at 411–412. 
133  Plebiscite (Same-Sex Marriage) Bill 2016 (Cth), cls 8–13; and Referendum (Machinery Provisions) 
 Act 1984 (Cth), s 45.  
134  It is interesting to note that the campaigns supporting same-sex marriage in both Ireland and Australia 
 were managed by the same person, Tiernan Brady: Cai Wilshaw "Meet Tiernan Brady – The Man 
 Who Won Equal Marriage On Two Continents" (23 May 2020) Forbes <www.forbes.com>; and 
 "Campaigns" Tiernan Brady <www.tiernanbrady.ie>. Brady was strongly opposed to both the 
 plebiscite and the postal survey, so his presence in Australia cannot have contributed to the 
 Government's policy regarding the process of legalisation: Tiernan Brady "Same-sex marriage: 
 the Irish experience" Sydney Morning Herald (online ed, Sydney, Australia, 7 September 2017); and 
 Interview with Tiernan Brady, Executive Director of the Australian Equality Campaign (Michelle 
 Grattan, Politics podcast, The Conversation, 3 August 2017). 
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Minister Malcolm Turnbull stated that it was Parliament's duty to "get on with the job the 

Australian people asked [the Members of Parliament] to do" following the 

"overwhelming" expression of support reflected in the survey.134F

135 This indicates that 

Parliament's obligation to legalise same-sex marriage was necessarily contingent on 

majority support for the reform. The policy surrounding the original plebiscite (which 

carried over into the postal survey) also demonstrates this as marriage equality would 

only become a live issue in Parliament if a positive "yes" vote were returned from 

voters.135F

136 In this respect, Turnbull aptly described the Australian public as Parliament's 

"masters".136F

137  

The democratic underlays of the survey are also revealed by Turnbull's statements 

during debates on the Plebiscite (Same-Sex Marriage) Bill 2016 (Cth). For instance, he 

indicated that the Bill was motivated by the need for Parliament to respect how same-sex 

marriage "is a very big moral issue" and "an issue of conscience for millions of 

Australians".137F

138 Turnbull thus seems to have believed that this moral aspect of the debate, 

on which Australians "had such deeply-held personal convictions", necessitated some 

degree of formal public consultation before the actual legalisation of same-sex marriage 

could occur.138F

139 More explicitly, he noted that the answer of the Australian people "will 

be the right answer … because it is theirs",139F

140 and that the plebiscite would provide "the 

best deal for the government, and the people ".140F

141 Turnbull even noted that he "would 

accept the will of the voters" regardless of the voting outcome, clearly disclosing his wish 

to uphold the democratic credentials of the reform process.141F

142 This concern for 

democracy and the Government's commitment to facilitating direct voter input therefore 

provided a principled basis for the postal survey. The effect that this had of informing 

Australia's legalisation procedure is similar to the principle of popular sovereignty and its 

impact on Ireland's reform process.  

 
135  Karp, above n 94.   
136  Michael Koziol "Turnbull government kills same-sex marriage conscience vote, agrees to postal 
 plebiscite" Sydney Morning Herald (online ed, Sydney, Australia, 8 August 2017); and McAllister 
 and Snagovsky, above n 81, at 412. 
137  Karp, above n 94.  
138  Koziol "Malcolm Turnbull introduces same-sex marriage plebiscite legislation to Parliament", above 
 n 94.  
139  Koziol "Malcolm Turnbull introduces same-sex marriage plebiscite legislation to Parliament", above 
 n 94.  
140  Paul Karp "Malcolm Turnbull doesn't believe in marriage equality – he believes in majoritarianism" 
 The Guardian (online ed, Australia, 17 September 2016).  
141  Karp, above n 94.  
142  Karp, above n 140. 
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4 Australia's adherence to the normative framework  
 

With this in mind, the passage of the 2017 Act can also be analysed using Part II's 

normative framework for procedural legitimacy. The Commonwealth Parliament was the 

only entity duly authorised to amend the Marriage Act due to the powers conferred on it 

by s 51(xxi).142F

143 The federal organisation of Australian legislatures also restricted the  

law-making capacities of state and territorial law-makers, meaning that they were 

insufficiently authorised to legalise same-sex marriage within their local boundaries.143F

144 

The Commonwealth Parliament therefore had exclusive power to amend the existing laws 

which excluded same-sex couples from the definition of "marriage".  

Likewise, the established procedure for legalising same-sex marriage in Australia 

can be seen to comprise a Bill receiving a majority vote in the Senate and the House of 

Representatives, followed by the Sovereign's Royal Assent. This same procedure had 

been adopted for the only other amendment to the definition of marriage (the Marriage 

Amendment Act 2004), as well as the 2008 same-sex partner equality reforms.144F

145 

Although the Australian Government departed from standard practice by holding a postal 

survey when legalising same-sex marriage, the 2017 Bill still passed through both Houses 

and received Royal Assent.145F

146 Its enactment therefore conformed with set legislative 

practices for altering existing marriage laws. Under the first and third elements of Part 

II's normative framework, the Australian reform process is largely analogous to the 

process that was adopted in Ireland as a higher form of legislation (a federal statute) had 

to be amended by a specific legislative entity (the Commonwealth Parliament).146F

147 In 

Ireland the Constitution, being higher law, could only be amended by the Oireachtas 

acting together with registered voters.  

Insofar as the second normative element, the Australian Government provided for a 

greater degree of democratic control than was legally required as the federal Parliament's 

ordinary amendment procedure operates only on the basis of representative 

 
143  Commonwealth v Australian Capital Territory, above n 10, at 445, 456–459 and 468–469; Williams, 
 above n 106, at 4; and Pillai and Williams, above n 102, at 84. 
144  McLean, above n 101, at 12–13 and 18; Zimmerman, above n 105, at 472; and Winter, above n 60, 
 at 165.  
145  McKeown, above n 97, at 3–4.  
146  At 16–17; Karp "Same-sex marriage bill passes in Australian Senate", above n 97; and Karp 
 "Marriage equality law passes Australia's parliament in landslide vote", above n 97.  
147  Whereas, in Ireland, the Irish Constitution as higher law could only be amended by the Oireachtas
 acting together with registered voters.  
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democracy,147F

148 whereas the postal survey allowed Australian voters to have a direct say 

on the question of legalising same-sex marriage.148F

149 But while the survey complies 

reasonably well with the normative criterion of effective democratic control, it is not as 

compliant as the Irish referendum when measured against the specific sub-criteria 

expounded by Pettit.  

This is firstly because the survey did not grant voters definitive legal control over 

the question of marriage equality.149F

150 The democratic power exercised by Australian 

voters was therefore neither fully efficacious nor unconditioned. This is due to the fact 

that a survey was used instead of a referendum as while referenda results must be passed 

into law, no law obliges Parliament to legislate consistently with the result of a voluntary 

postal survey. In effect, voters were deciding whether the Bill would be introduced into 

Parliament, whilst the final legal say on legalisation rested with MPs. Although the 

Government had pledged that it would put the Bill before the Senate following a "yes" 

vote, it was not legally obliged to do so.150F

151 The Bill's passage through Parliament was, in 

Pettit's words, "conditioned on the willingness of the state to play along" and lacked the 

efficaciousness and unconditionality that he would require.151F

152 This is distinguishable 

from the situation in Ireland as the Oireachtas was legally required to make same-sex 

marriage lawful after the 2015 referendum.152F

153 Admittedly, it would have been politically 

disastrous for the Turnbull Government to renege on its campaign pledge, so voters were 

in a practical sense exercising definitive control over the reform. But this does not detract 

from the fact that the Irish demos wielded both practical and legal kratos over the 

legalisation of same-sex marriage, whilst the Australian demos did not.  

Other factors also diminished the efficaciousness of the postal survey as a means of 

democratic control. In the context of Australian voting practices, less democratic primacy 

was accorded to the survey than is accorded to federal and state elections, plebiscites or 

referenda. Referenda, plebiscites and elections all entail compulsory voting (which 

 
148  Williams, above n 127.  
149  Pettit, above n 7, at 77–78. 
150  At 80–81; and Parliamentary Education Office "Referendums and plebiscites" (3 July 2020) 
 <https://peo.gov.au>. 
151  Parliamentary Education Office, above n 150. Compare the more stringent obligations which attach 
 to referenda: Commonwealth of Australia Constitution Act, s 128.  
152  Pettit, above n 7, at 81.  
153  Re the Regulation of Information (Services outside the State for Termination of Pregnancies) Bill 
 1995, above n 58, at 4–5; Byrne v Ireland, above n 58, at 295 and 299; Winter, above n 60, at 152 
 and 158; and Psygkas, above n 55, at 236–238. 
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ensures a high voter turnout), whereas the same-sex marriage survey was merely 

voluntary.153F

154 While there was a good turnout for the survey, it was not as high as the 

turnouts in elections for the Senate or House of Representatives, which have consistently 

drawn over 90 per cent of all registered voters.154F

155 The procedure for referenda is also 

more democratic in a symbolic sense as constitutional amendments are passed through 

Parliament and then submitted for approval or rejection by voters.155F

156 Voters in a 

referendum therefore have the final say, so to speak, whereas the final vote on same-sex 

marriage was cast by Members in the House of Representatives. Lastly, although both 

chambers of the Commonwealth Parliament are elected bodies, their inherent 

representative functioning was diluted by the use of a conscience vote as this enabled 

Members to vote contrary to partisan lines and thus contrary to constituents' reasonable 

expectations of their MP's political stance on marriage equality.156F

157 The use of a 

conscience vote increased the autonomy of individual parliamentarians and distanced 

voters from the legalisation process, further reducing the efficaciousness and 

unconditionality of their control.157F

158  

Australia's reform process therefore involved a less effective democratic component 

than the Irish referendum. But ultimately, the survey did provide a direct (and in political 

reality, definitive) level of democratic control. This is notwithstanding the fact that voters 

could have a exercised more efficacious and unconditioned form of control if a slightly 

different process had been adopted, such as if Parliament had used a party vote or if the 

Turnbull Government had been legally obliged to fulfil its campaign promise. It should 

also be remembered that the Government's use of the postal survey satisfies Pettit's 

individualisation sub-criterion as each vote carried equal weight. Ultimately, then, the 

implications of practical politics and the provision for individualised voting rights in the 

postal survey mean that Australia's reform process conforms reasonably well with Part 

II's normative framework for procedural legitimacy.  

 
154  See Referendum (Machinery Provisions) Act, s 45; Commonwealth Electoral Act 1918 (Cth), s 245; 
 Electoral Act 1992 (Qld), s 186; Electoral Act 2004 (Tas), ss 152–157B; and Electoral Act 2017 
 (NSW), s 207.  
155  "Voter turnout – previous events" (10 December 2019) Australian Electoral Commission 
 <www.aec.gov.au>. 
156  Commonwealth of Australia Constitution Act, s 128; and Parliamentary Education Office, above n 
 150.  
157  David Lindsey "Conscience Voting in New Zealand" (PhD Thesis, University of Auckland, 2011) at 
 80–83.  
158  Lindsey, above n 157, at 80–83. See Part III(c)(5) below for a fuller analysis of this issue.  
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C New Zealand   
 
1 Marriage (Definition of Marriage) Amendment Act 2013  
 

 Unlike the preceding jurisdictions, New Zealand's reform process adheres relatively 

poorly to the normative framework. This is because the legalisation procedure that was 

adopted suffers from a clear deficit in effective democratic control, whether direct or 

indirect. The reform began in July 2012 when the Marriage (Definition of Marriage) 

Amendment Bill was drawn from the private Members' ballot.158F

159 This Bill sought to 

amend the Marriage Act 1955 so that its definition of "marriage" read "the union of 2 

people, regardless of their sex, sexual orientation or gender identity".159F

160 It passed its first 

reading on a conscience vote in August 2012 and the Government Administration Select 

Committee then considered over 21,000 submissions on the reform.160F

161 The Bill 

subsequently passed its second and third readings on conscience votes,161F

162 and received 

Royal Assent on 19 April 2013.162F

163 Although the New Zealand First Party insisted that 

the Bill be put to a national referendum throughout the legislative process, this was not 

done.163F

164 Instead, it was enacted according to standard parliamentary procedure with the 

addition of a conscience vote.  

2 Quilter v Attorney-General  
 

Before examining the reform process in detail, some background is needed to 

demonstrate why a legislative amendment was practically necessary for achieving 

marriage equality in New Zealand. It is unlikely that same-sex marriage would have been 

legalised via judicial construction of the Marriage Act 1955 as Quilter v Attorney-General 

was an authoritative precedent which indicated that the Act applied to heterosexual 

 
159  (26 July 2012) 682 NZPD; Marriage (Definition of Marriage) Amendment Bill 2012 (39-1); and 
 "Marriage (Definition of Marriage) Amendment Bill" New Zealand Parliament 
 <www.parliament.nz>. 
160  Marriage (Definition of Marriage) Amendment Bill 2012 (39-1), cl 5.  
161  (29 August 2012) 683 NZPD 4928; Marriage (Definition of Marriage) Amendment Bill 2012 (39-2) 
 (select committee report) at 2.  
162  (13 March 2013) 688 NZPD 8543–8545; and (17 April 2013) 689 NZPD 9506.  
163  Marriage (Definition of Marriage) Amendment Act; "Parliament passes same-sex marriage bill" (17 
 April 2013) RNZ <www.rnz.co.nz>; and "Marriage (Definition of Marriage) Amendment Bill", 
 above n 159. 
164  (29 August 2012) 683 NZPD 4919–4921; (13 March 2013) 688 NZPD 8531–8533; (17 April 2013) 
 689 NZPD 9488–9490; Supplementary Order Paper 2013 (183) Marriage (Definition of Marriage) 
 Amendment Bill (39-2) (explanatory note) at 2 and cls 2–2B; and Supplementary Order Paper 2013 
 (188) Marriage (Definition of Marriage) Amendment Bill (39-2) (explanatory note) at 2, and cls 2 
 and 5C–5D. 
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couples only.164F

165 Like the High Court of Ireland in Zappone v Revenue Commissioners,165F

166 

the New Zealand High Court and Court of Appeal held that the text and scheme of the 

1955 Act reflected the traditional common law definition of "marriage" from Hyde v 

Hyde.166F

167 Further, the Court of Appeal believed that if this constituted discrimination 

under s 21 of the Human Rights Act 1993 or s 19 of the New Zealand Bill of Rights Act 

1990, such discrimination had been sanctioned by Parliament.167F

168 While several 

comments in the judgments are abhorrently discriminatory,168F

169 the Court of Appeal 

majority consisted of highly respected jurists, including Richardson P and Gault, Tipping 

and Keith JJ. The Court of Appeal was also the highest judicial authority in New Zealand 

at the date of the judgment, further appeal being available only to the Privy Council. 

Combined with the relative recency of the decision, this meant that Quilter was binding 

on lower courts and a persuasive authority in the higher courts as at 2012. It was therefore 

unlikely that it would have been overturned in an attempt to legalise same-sex marriage 

at common law, and even if it were this would have required years' worth of litigation to 

the Court of Appeal, or more probably to the Supreme Court. Practically speaking, then, 

a statutory amendment was needed to legalise same-sex marriage in New Zealand.  

3 Parliament's greater legislative freedom  
 

Within that background, several factors explain why Parliament's ordinary  

law-making procedure was an adequate means of achieving marriage equality, at least in 

legal terms. In strong contrast to both Ireland and Australia, the New Zealand legislature 

was entirely unaffected by legal or constitutional constraints outside the ordinary rules of 

Parliament. The Marriage (Definition of Marriage) Amendment Bill could accordingly 

be passed without Parliament needing either to constitute a special entity or follow a 

specially established procedure for the purpose of legalising same-sex marriage. This was 

due to several comparatively distinct features of New Zealand's constitutional make-up 

 
165  Quilter v Attorney-General [1998] 1 NZLR 523 (CA) at 579 and 581; Andrew S Butler "Same-Sex 
 Marriage and Discrimination" [1998] NZLJ 229 at 229 and 232; and Miriam Bookman "Legislation 
 Note: Marriage (Definition of Marriage) Amendment Act 2013" (2015) 21 Auckland U L Rev 269 
 at 269–270. 
166  Zappone v Revenue Commissioners, above n 50, at 60 and 63.  
167  Quilter v Attorney-General, above n 165, at 579 and 581–582; and Hyde v Hyde, above n 52, at 133 
 as cited in Quilter v Attorney-General, above n 109, at 483–484 and 505. 
168  Quilter v Attorney-General, above n 165, at 581–582. See Butler, above n 165, at 230–231 for a 
 compelling critique of the Court's reasoning.  
169  See, for example, Gault J's suggestion that a prohibition on same-sex marriage would not be 
 discriminatory because such a prohibition merely constitutes a denial of choice, comparable to the 
 "[d]enial of the choice of marrying a child": Quilter v Attorney-General, above n 165, at 527. See 
 also Butler, above  n 165, at 229–230. 
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which indicate that the New Zealand Parliament has far greater legislative freedom than 

the legislatures of Ireland or Australia.  

Most importantly, New Zealand possesses an unwritten constitution, lacks 

entrenched human rights legislation and operates under a fairly orthodox conception of 

parliamentary sovereignty.169F

170 While these constitutional features are different from both 

Australia and Ireland, they have particular importance when compared to Ireland's 

process for legalising same-sex marriage. This is because the Constitution of Ireland 

contains articles concerning the institution of marriage. Given that the Constitution is both 

a supreme and entrenched document, the Oireachtas was obligated by law to follow the 

art 46 referendum procedure when amending art 41.170F

171 The Constitution therefore acted 

as a legal constraint on the Oireachtas' exercise of legislative power with respect to 

marriage equality law reform. This was reinforced by the Irish courts' ability to judicially 

review legislation as conferred by arts 15 and 26.171F

172 If the Oireachtas had attempted to 

amend the Constitution unlawfully, the resultant Act would have been deemed wholly or 

partially invalid and disapplied by the judiciary.172F

173 Ireland's possession of a supreme, 

written Constitution and the courts' greater powers of judicial review therefore set legal 

parameters impeding the legislature's capacity to amend marital laws through its standard 

process of representative democracy. 

In comparison, New Zealand's unwritten constitution, general lack of entrenchment 

and traditional deference to parliamentary sovereignty meant that there were no 

comparable legal impediments to Parliament's law-making capacity with regard to  

same-sex marriage. Unlike the Oireachtas, the New Zealand legislature does not derive 

its legal authority from a single, comprehensive and supreme constitutional document.173F

174 

The New Zealand constitution instead exists across various written and unwritten sources, 

including the Treaty of Waitangi/te Tiriti o Waitangi, ordinary statutes, public and 

 
170  Mai Chen and Geoffrey Palmer Public Law in New Zealand: Cases, Materials, Commentary and 
 Questions (Oxford University Press, Auckland, 1993) at 445–447. 
171  Winter, above n 60, at 152 and 158; and Psygkas, above n 55, at 236–238.  
172  Constitution of Ireland 1937, arts 26.3.1 and 15.4.2; and Re the Regulation of Information (Services 
 outside the State for Termination of Pregnancies) Bill 1995, above n 58, at 4.  
173  Re the Regulation of Information (Services outside the State for Termination of Pregnancies) Bill 
 1995, above n 58, at 4. 
174  Cabinet Office Cabinet Manual 2017 at 1–2; and Judith Pryor "Unwritten Constitutions? British 
 exceptionalism and New Zealand equivocation" (2007) 11 European Journal of English Studies 79 
 at 80–81 and 85–86.  
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administrative law cases, and constitutional conventions.174F

175 There is no equivalent to the 

Constitution of Ireland which expressly binds Parliament, constrains its legislative 

authority and provides for powers of judicial invalidation. Further, only a handful of 

provisions in the New Zealand statute books are entrenched.175F

176 None of these are located 

in human rights legislation and the entrenching provision can itself be amended by an 

ordinary parliamentary majority.176F

177 Compared to the Oireachtas, the New Zealand 

legislature was "unbridled" by any formal restrictions on its legislative power and had no 

legal obligation to adopt a particular method for effecting marriage equality law 

reform.177F

178  

It necessarily follows on from the above that the New Zealand courts are not 

authorised to judicially review statutes which violate human rights or which seem to 

involve an act of overreaching by the legislature.178F

179 The courts may make declarations of 

inconsistency where statutes unjustifiably infringe the rights contained in the New 

Zealand Bill of Rights Act, but this has been the extent of judicial preparedness to even 

approach the act of questioning parliamentary supremacy.179F

180 The courts have always 

expressly stopped short of claiming the power to declare rights-abrogating statutes 

invalid.180F

181 All of this means that, in a legal sense, the New Zealand Parliament has "the 

right to make or unmake any law whatever", and further that "no person or body is 

recognised by law as having a right to override or set aside the legislation of 

 
175  These sources include the Constitution Act 1986; New Zealand Bill of Rights Act 1990; Senior 
 Courts Act 2016; Imperial Laws Application Act 1988; Fitzgerald v Muldoon [1976] 2 NZLR 615 
 (SC); New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641 (CA); Moonen v 
 Film and Literature Board of Review [2002] 2 NZLR 754 (CA); the Sovereign's prerogative 
 powers; the convention of the caretaker government; and the convention of the need for the 
 Sovereign's Royal Assent.  
176  Constitution Act, s 17(1); and Electoral Act 1993, ss 28, 35, 36, 74 and 168, and the related 
 definitions in ss 3(1) and 60(f).   
177  Electoral Act 1993, s 268. Note though that government actors have accepted that the same special 
 voting requirements apply to s 268 on the basis of convention: Cabinet Office, above n 174, at 6. 
178  Geoffrey Palmer Unbridled Power? An interpretation of New Zealand's constitution and government 
 (Oxford University Press, Wellington, 1979) at 140.  
179  Chen and Palmer, above n 170, at 445–446; and Palmer, above n 178, at 138–140. 
180  Taylor v Attorney-General [2015] NZHC 1706, [2015] 3 NZLR 791 at [67]–[77]; Attorney-General 
 v Taylor [2017] NZCA 215, [2017] 3 NZLR 24 at [62]–[65]; and Attorney-General v Taylor [2018] 
 NZSC 104, [2019] 1 NZLR 213 at [95].  
181  Taylor v Attorney-General, above n 180, at [7]–[9]; Attorney-General v Taylor [2017] NZCA 215, 
 above n 180, at [66]–[67]; and Attorney-General v Taylor [2018] NZSC 104, above n 180, at [44]. 
 Section 4 of the New Zealand Bill of Rights Act also explicitly states that no court shall "hold any 
 provision" of an offending statute "to be in any way invalid or ineffective … by reason only that the 
 provision is inconsistent" with the Act.  
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Parliament".181F

182 While this orthodox conception of parliamentary sovereignty has been 

attacked by judges and academics182F

183 and is mitigated by political factors in practice,183F

184 

it is clear that the New Zealand courts are far more reluctant to curtail Parliament's  

law-making power than the courts of Ireland. It is also clear that the lack of legal 

impediments on Parliament's legislative capacity meant that, in a legal sense, no special 

procedure had to be followed, nor a special entity convened, to legalise same-sex 

marriage.  

Parliament's use of its habitual statutory process can also be explained on the basis 

that New Zealand has a centralised or unitary system of government with only a single 

legislature.184F

185 This is distinct from Australia where the existence of a federal system 

meant that the Commonwealth Parliament was the only entity duly authorised to amend 

the Marriage Act 1961.185F

186 While the Australian state and territorial assemblies were 

fettered by the statutes of a federal legislature, the New Zealand Parliament's legislative 

authority was not delegated from or subservient to a higher public organ.186F

187 There was 

no issue of inferior state or territorial legislation versus superior federal legislation, nor 

of a lesser legislature versus a higher legislature. Rather, due to New Zealand's centralised 

system of government, Parliament had to simply amend one of its own past Acts to 

formalise marriage equality. It was entirely within its legal capacity to do so.   

In terms of the law, the Marriage (Definition of Marriage) Amendment Bill could 

be passed via the ordinary legislative process of the New Zealand Parliament, that is, by 

receiving a majority vote in the House of Representatives and the Sovereign's Royal 

Assent.187F

188 This was legally permissible because of the unwritten and unitary nature of 

 
182  AV Dicey Introduction to the Study of the Law of the Constitution (Liberty Classics, Indianapolis, 
 1982) at 3–4. See also John Austin The Province of Jurisprudence Determined (John Murray, 
 London, 1832) at 268–269.  
183  See generally Robin Cooke "Fundamentals" [1988] NZLJ 158; Jeffrey Goldsworthy "Is Parliament 
 Sovereign? Recent Challenges to the Doctrine of Parliamentary Sovereignty" (2005) 3 NZJPIL 7; 
 Lord Cooke of Thorndon "The Myth of Sovereignty" (2005) 3 NZJPIL 39; Taylor v New Zealand 
 Poultry Board [1984] 1 NZLR 394 (CA) at 398; and Regina (Jackson) v Attorney General [2005] 
 UKHL 56, [2006] 1 AC 262. 
184  This was even acknowledged by Dicey, above n 182, at 26–30; and by Austin, above n 182, at  
 54–55 and 271–272. See also Chen and Palmer, above n 170, at 200–207 and 446–447. 
185  Chen and Palmer, above n 170, at 603–604 and 709–714 
186  Commonwealth v Australian Capital Territory, above n 10, at 456–459 and 468–469; and Pillai and 
 Williams, above n 102, at 84. 
187  The process by which the New Zealand Parliament acquired its full law-making power and distanced 
 itself from the United Kingdom Parliament is helpfully traced in Chen and Palmer, above n 170, at 
 176–184. 
188  At 622–623. 
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New Zealand's constitution; there were no formal constraints on legislative power and 

there was no legal mandate for adopting a particular procedure to effect the reform. By 

contrast, such constraints did exist in Ireland and Australia in the form of the Constitution 

of Ireland and the flow-on effects of Australia's federally organised legislatures. Absent 

these constitutional features or any comparable restraints on its legislative power, the New 

Zealand Parliament's standard law-making procedure was legally sufficient for legalising 

same-sex marriage. 

4 The importance of substantive legitimacy in the New Zealand debate 
 

In light of the above, New Zealand's reform procedure conformed adequately with 

the first and third normative criteria of procedural legitimacy. Parliament was duly 

authorised to pass the amendment and it did so according to established legislative 

practice, albeit with the added use of a conscience vote. But fulfilling these two criteria 

does not necessarily equate to procedural legitimacy as Part II's normative framework 

also requires that there be some provision for effective democratic control. In Ireland and 

Australia, this was satisfied by the implementation of a directly democratic element in the 

reform process (the referendum and the postal survey respectively). New Zealand's 

legalisation procedure is lacking in this regard as there was no mechanism for registered 

voters to exercise direct democratic control over the Bill's passage through Parliament.  

While this can be explained partly by Parliament's expansive legislative powers, it 

is also due to a political tradition in New Zealand whereby significant LGBTQIA+ law 

reforms have been treated as matters of private morality deemed inappropriate for official 

public deliberation.188F

189 In the context of the Marriage (Definition of Marriage) 

Amendment Bill, this tradition led parliamentarians to focus on policy-laden questions of 

substantive legitimacy. Alongside politicians' general satisfaction with and faith in the 

institutions of New Zealand's representative democracy, this resulted in Parliament's 

decision to use the ordinary law-making process to legalise same-sex marriage without 

any provision for direct democratic control.  

Parliamentarians' characterisation of marriage equality as a substantive moral issue 

is clearly reflected in the debates during all three readings of the Bill. For instance, Su'a 

 
189  Lindsey, above n 157, at 5 and 161. See also Homosexual Law Reform Bill 1985 (86-2); the 
 associated debates from (9 July 1986) 472 NZPD 2809 onwards; Civil Union Bill 2004 (149-2); and 
 the associated debates from (9 December 2004) 622 NZPD 17639 onwards.  
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William Sio MP noted that the Bill engaged "matters that are considered private, personal 

and religious in nature".189F

190 He also observed that while members of the Pasifika 

community recognised same-sex relationships, they did so "within the boundaries of 

culture and religion", both of which involve substantive conceptions of morality.190F

191 

Although she approached the Bill from a different angle, Louisa Wall MP took a similarly 

substantive approach during the debates. In particular, she quoted Archbishop Desmond 

Tutu, who stated that "[o]pposing discrimination on the basis of sexual orientation is a 

matter of justice" and "also a matter of love".191F

192 Ms Wall further emphasised that the Bill 

concerned human rights issues as she stated that to "deny trans people, intersex, lesbian, 

and gay people the right to marry is to deny them recognition as a person".192F

193 Her appeal 

to the concepts of justice, love and the right to the recognition of one's identity reveals 

the substantive, moral basis on which the Bill proceeded through the House.  

Those opposing the Bill also did so primarily on policy-laden rather than procedural 

grounds. Jonathan Young MP believed that "history and tradition" had invested 

"significant meaning into the term 'marriage'" which necessitated retaining its exclusively 

heterosexual definition.193F

194 When speaking against the Bill, John Hayes MP and Tim 

Macindoe MP also invoked the traditional religious understanding of marriage as being 

"a union between a man and a woman for procreation",194F

195 and highlighted what they 

believed was the need to "protect the institution of marriage in its historical and current 

form".195F

196 While, in the author's opinion, these claims against the Bill are logically and 

morally insupportable,196F

197 they do reflect the focus on substantive legitimacy which 

governed parliamentary discussion.197F

198  

 
190  (29 August 2012) 683 NZPD 4918.  
191  (29 August 2012) 683 NZPD 4918; and Lindsey, above n 157, at 137–138 and 142. 
192  (13 March 2013) 688 NZPD 8523.  
193  (13 March 2013) 688 NZPD 8523.  
194  (17 April 2013) 689 NZPD 9499.  
195  (29 August 2012) 683 NZPD 4924.  
196  (29 August 2012) 683 NZPD 4921. 
197  The conception of marriage defended by these Members is somewhat medieval, particularly since 
 they allege that "marriage is not defined by love; it is defined as a union … for procreation": (29 
 August 2012) 683 NZPD 4924. One has to wonder whether this understanding of marriage, being 
 centred on a woman's production of children, should really be considered defensible in 21st century 
 New Zealand. Similarly, if procreation were the defining characteristic of marriage, that begs the 
 question as to why heterosexual couples who cannot (or even prefer not to) "procreate" may still 
 legally marry.  
198  Lindsey, above n 157, at 137–138 and 142. 
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More generally, the fact that the Bill's passage through the House was dominated by 

concerns for substantive legitimacy is reflected in that it was a private Member's Bill (not 

a government Bill)198F

199 and in that Members voted on the basis of conscience rather than 

party allegiances.199F

200 This automatically directed political discourse towards the moral 

dimensions of same-sex marriage and resulted in matters of due process being almost 

entirely removed from the debates. The one exception was New Zealand First's persistent 

call for a referendum.200F

201 Aside from this, politicians paid very little attention to the 

suitability of Parliament's ordinary law-making procedure for the unique purpose of 

legalising same-sex marriage.  

This treatment of the 2012 Bill seems to represent a pattern of LGBTQIA+ law 

reform history in New Zealand.201F

202 Both the Homosexual Law Reform Act 1986 and the 

Civil Union Act 2004 were also decided on conscience votes and dealt with as substantive 

moral issues during parliamentary debates.202F

203 This tradition, which pertained in 2012, 

likely explains why the ordinary legislative process was deemed to be procedurally 

sufficient for marriage equality law reform. The House's focus on substantive legitimacy, 

the lack of any legal impediments on Parliament's law-making power and political 

contentment with representative democracy seem to have made questions around the 

appropriateness of the amendment procedure a moot point.   

Admittedly, the equivalent reforms in Australia and Ireland also featured heated 

moral discussion,203F

204 and perceptions around the substantive legitimacy of same-sex 

marriage were undoubtedly determinative in the referendum and survey results.204F

205 But 

while substantive moral issues attached themselves to wider public debate on the 

legalisation of same-sex marriage in Ireland and Australia, they were not determinative 

of the processes that were adopted in the legislatures of these two countries. This is 

because the need to satisfy formal aspects of procedure arising from particular legal 

 
199  At 161; and Bookman, above n 165, at 270. 
200  Lindsey, above n 157, at 5 and 161; and Bookman, above n 165, at 270.  
201  (29 August 2012) 683 NZPD 4919–4921.  
202  See Lindsey, above n 157, at 5, 137–138, 125, 142 and 161.  
203  (9 July 1986) 472 NZPD 2810; and (9 December 2004) 622 NZPD 17639.  
204  See, for example, comments made in Parliament by former Australian Prime Minister Tony Abbott, 
 who had long been opposed to the legalisation of same-sex marriage: Paul Karp "Marriage equality: 
 Tony Abbott weighed down no campaign, poll shows" The Guardian (online ed, Australia, 9 
 December 2017).  
205  Bill Mercer "Australia's heated same-sex marriage debate" BBC News (online ed, Sydney, Australia, 
 23 September 2017); and Claire Brennan "Ireland's divisive referendum on same-sex marriage" BBC 
 News (online ed, London, 1 May 2015).  
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restrictions on legislative power (such as the Irish Constitution) or political promises 

(such as the Turnbull Government's electoral campaign pledge) mandated that a particular 

process for reform be adopted. The comparative lack of legal constraints on New 

Zealand's legislature and the absence of political commitments involving marriage 

equality law reform meant that questions of substance, not ones of procedure, could 

dominate the discussions in Parliament. This gave rise to a deficiency in procedural 

dialogue surrounding the reform and left the legalisation outcome primarily in the hands 

of elected officials, such that New Zealand's reform process featured no medium for direct 

democratic control.   

5 The conscience vote – a gloss on representative democracy  
 

The absence of any such medium bodes poorly for New Zealand's adherence to the 

second normative criterion of procedural legitimacy, especially given that Ireland and 

Australia both incorporated elements of direct democracy into their legalisation 

procedures. However, it is arguable that the institutions of representative democracy 

which are present in the New Zealand Parliament's ordinary legislative process provided 

for adequately effective indirect democratic control. If so, then they would have 

eliminated the need for direct public engagement and satisfied the second element of Part 

II's normative framework.205F

206  

There are several ways in which New Zealanders could have exerted some level of 

indirect control within the standard parliamentary procedure of representative democratic 

law-making. For example, voters could hold parliamentarians to account for their votes 

on the Bill at a subsequent election, such as by voting individual Members out or by 

voting against particular parties whom they felt had failed to represent their views.206F

207 

Given that some Members acted on their constituents' wishes during the debates, the use 

of a conscience vote also created a channel for indirect democratic control over the 

legalisation process.207F

208 Illustratively, John Hayes cast his opposing vote during the first 

reading on the basis that it was his duty to "represent [the] views" of "many constituents" 

on the issue of marriage equality.208F

209 Like several other parliamentarians, Mr Hayes 

believed that the House should function as a genuinely representative entity and saw this 

 
206  See Lindsey, above n 157, at 196–197.  
207  Electoral Act 1993, s 168(1)(b)(i)–(ii); and Chen and Palmer, above n 170, at 690–693. 
208  Lindsey, above n 157, at 196–197. 
209  (29 August 2012) 683 NZPD 4924–4925.  
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as being sufficiently democratic for the purposes of the reform.209F

210 New Zealanders could 

have therefore petitioned their local MPs in order to influence the passage of the Bill 

indirectly. The select committee stage served as a similar mechanism for indirect popular 

control as it allowed interested parties to submit on the Bill and have their opinions 

refracted to Parliament via an official report.210F

211 It was, after all, the Select Committee 

report which resulted in s 6 of the Act, a provision which was drafted in response to 

concerns expressed by conservative groups.211F

212 Acting in tandem, these institutions of 

representative democracy seem to have enabled ordinary New Zealanders to make an 

effective and designed difference on both the content and passage of the Bill, even though 

there was no medium for direct public participation. New Zealand's legalisation process 

may have therefore featured a healthy degree of indirect democratic control so as to fulfil 

the second normative criterion of procedural legitimacy.  

However, the stronger argument is that New Zealand underperformed in this area. 

This is largely because Parliament's use of a conscience vote diluted the inherently 

democratic character of the House of Representatives and marginalised New Zealanders 

from the process of legalisation. Applying Pettit's three sub-criteria for effective 

democratic control reveals the democratic deficit in New Zealand's reform procedure as 

there are several reasons why the conscience vote and politicians' reliance on institutions 

of representative democracy were inconsistent with the requirements of efficaciousness, 

unconditionality and individualisation.  

Insofar as efficaciousness and the conscience vote are concerned, most constituents 

would not have "had any way of ascertaining" what their electorate candidate's views on 

same-sex marriage were during the 2011 general election.212F

213 This means that a particular 

candidate's political stance on the legalisation of same-sex marriage "cannot have been 

something that [constituents] were taking into account" when casting their electorate 

votes.213F

214 Whereas Members vote reasonably predictably along partisan lines when a party 

vote is being implemented in the House, a conscience vote enables MPs to make their 

 
210  See (29 August 2012) 683 NZPD 4916; and (13 March 2013) 688 NZPD 8537.  
211  Chen and Palmer, above n 170, at 664–665. 
212  Marriage (Definition of Marriage) Amendment Bill 2012 (39-2) (select committee report) at 3 and 
 6; and (13 March 2013) 688 NZPD 8537. Section 6 clarifies that celebrants will not be forced to 
 solemnise marriages against their religion's or their organisation's beliefs.  
213  (27 March 2013) 688 NZPD 9047; and Lindsey, above n 157, at 197.  
214  (27 March 2013) 688 NZPD 9047; and Lindsey, above n 157, at 197.  



The Democratic Credentials of Same-Sex Marriage: A Study in Comparative Constitutional Law 

41 
 

personal values, beliefs and even their faith "the foundation" of their vote.214F

215 Voters could 

not have ascertained such things when choosing which electorate candidate to vote for in 

2011. Parliament's use of a conscience vote therefore diminished the efficaciousness of 

the indirect control which voters held over MPs.  

Additionally, even though some Members acquiesced to their constituents' demands 

when voting on the Bill, this limited form of indirect democratic control was necessarily 

contingent on each Member's goodwill and therefore violated the sub-requirement of  

non-conditionality.215F

216 The same can be said about Parliament's decision to respond to 

concerns expressed at the select committee stage. Although Parliament did in fact adopt 

the Committee's recommendations by inserting new provisions like s 6 into the Bill, there 

was no legal mandate for it to do so.  

Finally, in terms of individualisation, not all New Zealanders would have had the 

time, resources or connections necessary to organise a submission to the Select 

Committee, or to approach their local MP and advance a case on the Bill. People in this 

position could not have feasibly exerted any degree of effective influence over the reform 

process, whereas individuals or organisations with the requisite means could make a 

significant difference in the legalisation procedure, as evidenced by the insertion of s 6. 

This indicates that there was a relatively stark inequality of civil influence during the 

reform. The result of all this is that New Zealanders exercised a form of democratic 

control over the legalisation of same-sex marriage which was not efficacious, 

unconditioned or individualised.   

Overall, the use of a conscience vote and reliance on institutions of indirect 

democracy significantly inhibited the people's ability to make an effective and designed 

impact on the Bill's passage through Parliament,216F

217 and gave rise to a considerable deficit 

in New Zealand's compliance with the second normative element of procedural 

legitimacy.217F

218 This could have been remedied if the reform process had included some 

mechanism for direct democratic participation, such as the referendum proposed by New 

Zealand First or an equivalent to the Australian postal survey. But no such mechanism 

 
215  (27 March 2013) 688 NZPD 9047; and Lindsey, above n 157, at 197.  
216  Pettit, above n 7, at 80–81.  
217  At 78.  
218  It is worth noting that this deficit was criticised by New Zealand First Members at every stage of the 
 debate. See (29 August 2012) 683 NZPD 4919–4921; (13 March 2013) 688 NZPD 8531–8533; and 
 (17 April 2013) 689 NZPD 9488–9490.  
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was ever implemented. New Zealand's method of effecting marriage equality law reform 

therefore involved the lowest degree of democratic control out of all three jurisdictions 

and complied the most poorly with Part II's normative framework.  

As a final point, it must be conceded that New Zealand's reform procedure did not 

breach the normative framework outright given that Parliament consists of democratically 

elected law-makers and provides for the institutions of representative democracy 

discussed above. These factors meant that the reform was affected by some degree of 

democratic control, but this was not sufficiently efficacious, unconditioned or 

individualised to constitute effective democratic control.  

IV Conclusion – A Sliding Scale of Democratic Control  
 

The foregoing sections of this paper have indicated why the legislatures of the 

Republic of Ireland, Australia and New Zealand adopted certain reform processes in the 

course of legalising same-sex marriage. This was done using a normative framework of 

procedural legitimacy designed to reveal the legal and principled factors which mandated 

that these particular processes be adopted. Through this analysis, the paper has also 

measured each state's adherence to three normative criteria of procedural legitimacy 

extracted from public law scholarship. As a reminder, these criteria are that a law-making 

entity must be duly authorised to make or amend particular laws; that it must incorporate 

an effective element of direct or indirect democratic control into the law reform process; 

and that it must adhere to established procedure when making or amending laws. It is also 

appropriate to reiterate that the requirement for effective democratic control can be 

broken down into three further sub-criteria, these being individualisation, 

unconditionality and efficaciousness.   

All three jurisdictions complied fully with the first criterion of the normative 

framework as in each state same-sex marriage was legalised by an entity duly authorised 

for that particular purpose. These entities were the Oireachtas acting in unison with 

registered voters, the Commonwealth Parliament of Australia and the New Zealand 

Parliament. All three jurisdictions also adhered to the third criterion of procedural 

legitimacy as they each effected marriage equality law reform via an established 

legislative practice. This was done in Ireland through a constitutional amendment as 

supported by a positive referendum result, in Australia by an amendment of the federal 

legislature and in New Zealand by an ordinary Act of Parliament. In these respects, the 
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methods of legalisation that were employed in these three states can be deemed equally 

legitimate. But in respect of the second criterion, that there be provision for effective 

democratic control, the jurisdictions significantly diverge. Ireland, Australia and New 

Zealand all placed differing levels of importance on the role that democracy should serve 

in reforms to significant sociolegal institutions, such as marriage. The consequence of 

this is that a sliding scale of democratic control can be observed across these countries 

and the ways in which they achieved marriage equality law reform.  

Ireland occupies the highest position on this scale as the amendment to art 41 of the 

Constitution was legally contingent on a positive referendum result. This allowed for an 

extremely efficacious, unconditioned and individualised degree of direct democratic 

control as the people of Ireland all played an equally determinative role in legalising  

same-sex marriage and the Oireachtas was bound to their collective will. Australia sits in 

the centre of the scale as the control that the postal survey provided for was not fully 

efficacious and depended in part on the goodwill of federal politicians. But while the 

Commonwealth Parliament was not legally obliged to legislate consistently with the 

survey result, the survey itself was still a useful means of directly involving voters in the 

legalisation process and granted them each an equal degree of civil influence over the 

amendment. Moreover, political factors meant that the Australian people did in fact 

exercise a form of efficacious control as the Turnbull Government would have 

relinquished any chance of its being re-elected had it broken its campaign pledge on  

same-sex marriage law reform. At the lowest end of the scale, New Zealand provided for 

the smallest degree of democratic control. There was no medium for direct democratic 

engagement and the use of a conscience vote empowered MPs to vote according to their 

own sensibilities, rather than the sensibilities of their electors. The institutions of 

representative democracy in New Zealand were also insufficient to provide for 

efficacious, unconditioned and individualised control over the Bill's passage through 

Parliament. As a result, New Zealand placed the least amount of importance on 

democratic values when legalising same-sex marriage and, in comparison to Ireland and 

Australia, measures poorly against the second criterion for procedural legitimacy.  

It should be evident from the analysis in Part III that these variations in the levels of 

democratic control can be explained by legal and extra-legal factors tied to the 

constitution of each jurisdiction. The use of a referendum and the provision for highly 

effective popular control in Ireland were required as a matter of law by the Irish 
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Constitution. But they were also deeply rooted in the principle of popular sovereignty 

which has long informed Ireland's constitutional culture and were supported by a long 

history of constitutional amendments being effected via referenda. Australia's use of a 

postal survey was motivated by purely extra-legal factors as there were no legal 

restrictions mandating that any form of public consultation be conducted. These extra-

legal factors included political concerns that public backlash might occur among 

conservative groups if no consultation took place, the precedent set by Ireland's 2015 

referendum and a desire to ensure the democratic integrity of the legalisation process. 

And finally, the decision to use the ordinary law-making process in New Zealand was 

determined by a comparative lack of constitutional or legal constraints on Parliament's 

law-making power. It was also driven by a parliamentary tradition of treating LGBTQIA+ 

legal issues as matters of substantive legitimacy rather than matters of broader democratic 

or procedural significance, and an implicit consensus among politicians that existing 

mechanisms of representative democracy were adequately democratic. In these ways, the 

constitutional climate, traditions and culture of each state impacted heavily on their choice 

of reform process.  

In concluding this paper, the author does not wish to be seen to endorse any one of 

the procedures discussed. Rather than promoting a particular method of effecting 

marriage equality law reform, the aim here has been to demonstrate procedural variations 

in the approaches that three comparable jurisdictions adopted when faced with the 

question of how they should legalise same-sex marriage. It is hoped that this analysis will 

foster a broader procedural dialogue amongst academics, politicians and the general 

public on what might be the best and most legitimate process for achieving such a reform, 

and in particular how a nation's people (for whom marriage has been, and for many still 

is, a highly significant social institution) might be effectively involved in this process.   
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