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Abstract 

 

Historically, Child, Youth and Family has faced significant criticism for its treatment of 

Tamariki Māori. This is because tamariki Māori in state care have been systematically 

disadvantaged for generations. In 2017, Oranga Tamariki was established in an attempt to 

address many of the disadvantages faced by tamariki Māori under the care of the state. This 

essay considers the legitimacy of Oranga Tamariki’s power to take tamariki Māori into its 

care. Philip Pettit’s republican model of legitimacy is used as a framework against which 

to assess this legitimacy. In doing so, this essay considers the history of tamariki Māori in 

state care, with a particular focus on the effects of the 1988 Puao-te-ata-tu report on 

legislation and policy. Following this, the paper analyses the legitimacy of more recent 

legislative and policy developments surrounding Oranga Tamariki. This paper finds that a 

significant legitimacy deficit exists in the development of the legislation governing Oranga 

Tamariki. While the recent policy development processes of Oranga Tamariki appear to 

show promise of involving more Māori voices, the historic disregard for Māori ideas and 

solutions in the care of tamariki Māori by the state means that we must continue to critically 

assess the effectiveness of this involvement moving forward. 
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I Introduction 

 

In June 2019, Newsroom released a 30-minute video story documenting the disturbing 

attempted uplift of a seven-day-old baby in Hawkes Bay by Oranga Tamariki.1 This video 

made national headlines and sparked intense debate as to the effectiveness and suitability 

of Oranga Tamariki’s processes and systems, particularly those involved in the uplifting of 

new-born babies. Following the release of this video, multiple inquiries have been opened 

into the practices of Oranga Tamariki. These include reports by the Children’s 

Commission, the Ombudsman, a Māori-led inquiry by Whānau Ora, an internal review by 

Oranga Tamariki itself and a Waitangi Tribunal urgent inquiry that is currently underway.  

 

This criticism of Oranga Tamariki’s processes is not a new concept. Both Oranga Tamariki, 

and its predecessor, Child, Youth and Family (CYF) have been the subject of significant 

criticism since CYF’s establishment. The 2017 re-structure and re-branding of the 

government department responsible for the welfare of New Zealand’s children was seen 

by many to be a fresh start and an opportunity to address many of the flaws that CYF had 

presented. However, three years since the establishment of Oranga Tamariki, many are 

questioning the degree to which effective change has actually been achieved. Māori 

communities in particular have historically voiced disapproval of the government 

department’s systems and processes, particularly in relation to the uplifting of tamariki 

Māori. For generations, tamariki Māori have been disproportionately represented in 

Oranga Tamariki’s statistics. Many note that Māori voices, ideas and principles have not 

been adequately incorporated in the legislative framework and policy development 

processes surrounding Oranga Tamariki. 

 

This paper examines the legitimacy deficit in the development of Oranga Tamariki’s 

governing legislation and policy making. I use Philip Pettit’s three requirements for 

legitimacy to determine whether the legislative and policy making processes surrounding 

Oranga Tamariki can be considered legitimate. Pettit’s three requirements for legitimacy 

  
1  Melanie Reid “NZ’s own ‘taken generation’” newsroom (online ed, New Zealand, 11 June 2019).  
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are that citizen control over government actions is individualised, efficacious, and 

unconditioned.  

 

Part II of this paper sets out the relevant background to CYF’s, and later Oranga Tamariki’s, 

relationship with tamariki Māori, particularly in the context of taking children into state 

care.  

 

Part III lays out Pettit’s legitimacy framework that provides the theoretical base for the 

discussion in this paper.  

 

In Part IV I discuss the history of legitimacy in legislative and policy development 

surrounding the care of tamariki Māori. The Puao-te-ata-tu report released in 1998 led to 

significant legislative change. However, these developments failed to translate through to 

policy development. The historic failing of the state to adequately provide for tamariki 

Māori in state care can be attributed to a lack of legitimacy in policy and legislative decision 

making by the state. 

 

In Part V I analyse whether the more recent legislative developments surrounding the 

creation of Oranga Tamariki can be considered legitimate according to Pettit’s framework. 

I conclude that a legitimacy deficit existed throughout these legislative processes in a 

number of areas. 

 

Following this, in Part VI I consider whether the policy development processes of Oranga 

Tamariki can remedy the legitimacy deficit in the recent legislative development. I 

conclude that while Oranga Tamariki’s policy development processes certainly appear 

more legitimate that the previously discussed legislative developments, there are still some 

issues that must be addressed to improve legitimacy. 

 

Finally, in Part VII, I conclude with a discussion of what the legitimacy deficit in Oranga 

Tamariki’s legislative and policy development processes means for the legitimacy of the 
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New Zealand state. I consider what this means for Māori relationships with the state in 

terms of the care and protection of tamariki Māori. 

 

II Background 

A The Effects of State Care on Māori Tamariki and their Whānau 

 

Oranga Tamariki’s practices and processes affect New Zealand children of all races and 

ethnicities. However, for decades, we have witnessed the significant overrepresentation of 

tamariki Māori throughout all of CYF’s, and later Oranga Tamariki’s, statistics. This 

overrepresentation is particularly prominent in the placing of children into the care of 

Oranga Tamariki.  Of the total population of children in New Zealand (those aged between 

0-16), around 22 per cent identify as Māori. However, tamariki Māori make up around 60 

per cent of the children taken into the care of Oranga Tamariki.2 This pattern of 

overrepresentation is seen in most of Oranga Tamariki’s statistics. Tamariki Māori are the 

subject of 49 per cent of the reports of concern to Oranga Tamariki, make up 52 per cent 

of those referred for assessment or investigation by the agency, 57 per cent of family group 

conferences concern tamariki Māori and 57 per cent of the cases that require intensive 

intervention by Oranga Tamariki concern tamariki Māori. 

 

While numbers and statistics can be useful in providing some information on how Oranga 

Tamariki’s practices affect Māori whānau, it is also important to remember that behind 

these numbers lie real people living real experiences. Many of the inquiries, reports and 

reviews that came from the Newsroom story published in June last year tell individual 

stories of mothers, children and whānau who have suffered great injustice at the hands of 

Oranga Tamariki. For example, one review by the Children’s Commissioner spoke of a 

mother whose child was taken from her by Oranga Tamariki social workers just minutes 

after they were born.3 Another woman recounted that she was pressured into having an 

abortion by her social worker, faced with the threat of having her children taken away from 

  
2  Oranga Tamariki Section 7AA Quality Assurance Standards (12 May 2020) at 2. 
3  Office of the Children’s Commissioner Te Kuku O Te Manawa (Report one of two, June 2020) at  

47. 
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her if she refused to.4 Another mother was told that Oranga Tamariki would be uplifting 

her unborn baby while she was in labour.5 These stories remind us that behind the statistics 

and numbers, lie real people who experience individual injustices that are incredibly 

important on their own. 

 

Oranga Tamariki have acknowledged the significant disparities in the number of tamariki 

Māori and other tamariki who interact with their services, and have expressed a willingness 

to address them.6 However, similar statistics have existed for generations now, with CYF 

and later Oranga Tamariki, being aware of the inequalities.7 Due to the significant 

overrepresentation of tamariki Māori in Oranga Tamariki’s processes and practices of 

taking children into their care, this paper will focus solely on the experiences of tamariki 

Māori within the context of their whānau and communities. It will ask whether the state’s 

legislative and policy decisions around these practices can be considered legitimate in 

terms of their interaction with and domination of this group. 

 

In tikanga Māori, concepts such as whānaungatanga mean that the well-being of children 

is closely linked with that of their mothers, hapū and wider community.8 Maintaining 

relationships with the whānau, community and whakapapa of tamariki is considered an 

essential part of maintaining their health. Mana wahine are considered tapu during both 

pregnancy and childbirth, both of which greatly affect the health of the wider whānau and 

hapū. This is exemplified in the fact that the name for uterus is the ‘whare tangata’, the 

house of humanity. Therefore, in considering the health and well-being of tamariki Māori, 

we must simultaneously look to the health and well-being of their mothers and wider 

whānau, as was highlighted by the Children’s Commissioner, when they focused their 

inquiry into the practices of Oranga Tamariki around the stories of mana wahine.9 

 

  
4  Office of the Children’s Commissioner, above n 3 at 48. 
5  Office of the Children’s Commissioner, above n 3 at 47. 
6  Oranga Tamariki Section 7AA Quality Assurance Standards (12 May 2020) at 2. 
7  Oranga Tamariki, above n 6, at 2. 
8  Whānau Ora Ko te wā whakawhiti: It’s time for change (February 2020). 
9  Office of the Children’s Commissioner, above n 3 at 17. 
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Recent reports into the treatment of tamariki Māori in state care have shone a light onto the 

significant harm that can arise from the removal of tamariki or pēpi Māori from their 

whānau and their placement into state care. Children placed in state care often experience 

significant instability, moving between caregivers and homes frequently. According to 

figures provided by CYF, between 2013 and 2017, over 40 per cent of children in state care 

had had three or more caregivers throughout the previous five years.10 In 2015, the 

Children’s Commissioner released a report in which staff described CYF as having a 

“dump and run” culture when it came to finding suitable placements for children in state 

care.11  

 

Psychologists predict that this continuous instability in housing can have significant 

impacts on a child’s development, wellbeing and education. A report by the Children’s 

Commissioner in 2015 suggested that children placed in state care suffer considerable 

educational disadvantages.12 The report noted that in 2012, 70 per cent of school leavers 

obtained an NCEA certificate of Level 2 or above.13 However only 20 per cent of children 

in state care obtained an NCEA certificate of Level 2 or above by the time they left school.14 

This means that in 2012, 80 per cent of children in state care who left school did so without 

a Level 2 NCEA certificate. The report also highlighted the stark difference in offending 

between children placed in state care and the rest of the population. “[A]bout 30 per cent 

of children in care between the ages of 14 and 16 are being charged with offences, 

compared to about 1 per cent of children this age cohort in the general population.”15 In 

2010 the Minister for Social Development reported in a paper for the Cabinet Social Policy 

Committee that “children with a Child, Youth and Family notification were fifteen times 

  
10  Brittany Keogh “Forty per cent of children in state care moved between three-plus caregivers in  

five years” NZ Herald (online ed, New Zealand, 10 June 2018). 
11  Office of the Children’s Commissioner State of Care 2015: What we learnt from monitoring child,  

youth and family (August 2015) at 18. 
12  Office of the Children’s Commissioner, above n 11.  
13  Office of the Children’s Commissioner, above n 11, at 50. 
14  Office of the Children’s Commissioner, above n 11, at 50. 
15  Office of the Children’s Commissioner, above n 11, at 50.  



9  

 

more likely to end up with an adult conviction that results in a Corrections-managed 

sentence as young adults, than their peers with no Child, Youth and Family notification.”16  

 

Perhaps most alarming, originally CYF, and now Oranga Tamariki, frequently report 

instances of abuse of children in state care.17 Many of these children were removed from 

situations of neglect or abuse by CYF or Oranga Tamariki. Having the government agency 

tasked with protecting these vulnerable children place them in further harmful living 

situations raises significant concerns. In their 2015 report, the Children’s Commissioner 

noted that there was insufficient data to determine whether children in state care were better 

off. However, the information gathered on education, health and rates of offending 

suggested that “the indications are not good.”18 The significant disadvantages faced by 

children who are placed in state care show us that we must scrutinise the legitimacy of the 

state’s law and policy making process in this area.  

 

These adverse impacts for children placed in state care disproportionately affect Māori, as 

tamariki Māori are overrepresented in Oranga Tamariki’s statistics. Therefore, this paper 

will focus on the legitimacy of the government’s child welfare legislation and policy as it 

affects Māori whānau and communities.  

 

B Te Tiriti o Waitangi 

 

There is a wider legitimacy argument to be made that the New Zealand government does 

not have any legitimacy or authority to take tamariki Māori into their care. This argument 

is based on the interpretation of Te Tiriti of Waitangi (Te Tiriti) and what it means for the 

relationship between Māori and the Crown. It is beyond the scope of this paper to discuss 

this argument in detail, but it is outlined briefly below. 

 

  
16  Office of the Children’s Commissioner, above n  11, at 51. 
17  Safety of Children in Care Unit and Oranga Tamariki Safety of Children in Care (19 March 2020). 
18  Office of the Children’s Commissioner, above n 11, at 51. 
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Under article two of Te Tiriti, Māori are guaranteed tino rangatiratanga, the right to retain 

sovereignty over their lands, resources, people and other taonga.19 It is widely accepted 

that tamariki and pēpi are considered a most precious taonga for tangata whenua.20 

Therefore, there is a strong argument to be made that by virtue of their treaty rights, Māori 

should have tino rangatiratanga, or sovereignty, over their tamariki, free from government 

interference in any way. The Crown has a duty to uphold Māori tino rangatiratanga, and 

should therefore not be interfering with it by removing tamariki Māori from their whānau 

and placing them under the care of the state. Taking tamariki from their whānau is 

considered by some to be one of the greatest infringements on tino rangatiratanga 

imaginable by the Crown.21 

 

While acknowledging that the source of authority and legitimacy of the New Zealand 

government to take tamariki Māori into their care is an important and certainly valid 

question, the purpose of this paper is not to explore this issue in any significant depth. To 

explore this issue would require an in-depth analysis of the constitutional foundations of 

the New Zealand legal system and would be impossible to cover in any effective way within 

the scope of this paper. This paper will consider the practicalities of the New Zealand legal 

system today, one where the state is assumed to have the authority to take tamariki Māori 

into their care in certain circumstances. Therefore, while acknowledging the importance of 

this question, I will discuss the legitimacy of the state’s actions within Pettit’s legitimacy 

framework, analysing the legitimacy of both the legislation and policy development 

processes surrounding Oranga Tamariki. 

 

III Legitimacy 

 

The concept of legitimacy has been discussed throughout public law literature by many 

scholars in many contexts. The scope of this paper does not allow for a comprehensive 

discussion of the merits and drawbacks of each model of legitimacy that has been proposed. 

  
19  Te Tiriti o Waitangi (signed 6 February 1840), art 2. 
20  Office of the Children’s Commissioner, above n 3, at 70. 
21  Tureiti Haromi Moxon in the Waitangi Tribunal Brief of Evidence (Wai 2915, 2020) at 9.  
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Instead, I will base my analysis of the legitimacy of Oranga Tamariki on Pettit’s republican 

model of legitimacy. I have chosen this model because Pettit has written a substantial 

amount in this area, developing his ideas into a well-considered model of legitimacy. Pettit 

provides a framework against which I can apply the legislative and policy development 

processes for Oranga Tamariki’s work, providing complex standards that must be met for 

a law-making process to be considered legitimate. Pettit’s model is normative, telling the 

reader what we should aspire to in terms of state legitimacy and providing a standard 

against which we can assess the government’s actions in relation to Oranga Tamariki’s 

legislative framework and policy development procedures for taking tamariki Māori into 

the care of the state. 

 

According to Pettit, for citizens to feel bound by laws made by the state, they must accept 

that the state has some sort of legitimacy to make these laws. To have a functioning society 

in which laws are respected and generally adhered to, the state must be considered the 

legitimate maker of laws. The state must be seen as having something that “makes it into 

the legitimate arbiter and decider” in citizens’ lives.22 When a state uses legitimate 

processes to create laws and policy, citizens are more likely to respect and adhere to those 

laws. In order to have an organised society in which people feel they have a responsibility 

to follow laws, they must feel as though the state has legitimately created the laws. The 

below discussion further unpacks what is required for a state’s law and policy making 

processes to be considered legitimate. 

 

A Legitimacy as Distinct from Justice 

 

Pettit clearly distinguishes between what he refers to as the concepts of ‘justice’ and 

‘legitimacy’. In the context of his writing, justice refers to the horizontal relationships 

between citizens, a socially just system is one in which citizens are treated equally and the 

  
22  Philip Pettit On the People’s Terms a republican theory and model of democracy (Cambridge  

University Press, Cambridge, 2012) at 131. 
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laws and regulations imposed on citizens are considered just.23 Legitimacy in turn refers to 

the vertical relationship between the citizen and the state. In a politically legitimate system, 

laws and regulations are imposed on citizens in a manner that is justifiable. It is therefore 

possible to have unjust laws that are created and imposed in a legitimate way or, conversely, 

have just laws that are created and imposed in an illegitimate way. Pettit argues that if a 

system is legitimate, citizens will oppose unjust laws in a way that still recognises the 

legitimacy of the system.24 For example through protest, petition or even court processes. 

In a legitimate political system, citizens will not contest unjust laws through extra-

constitutional measures. This paper will follow this concept of legitimacy as distinct from 

justice in relation to Oranga Tamariki’s legislative and policy development processes. 

 

B    Legitimacy as Non-domination 

 

Pettit accepts that in any political system, citizens live under the coercive imposition of 

power by the state. He argues that we cannot frame freedom as ‘non-interference’ by the 

state as the state will inevitably interfere with the lives of its citizens, simply by its nature.25 

Instead, we must look at how the state is interfering with the lives of its citizens, and frame 

freedom or legitimacy as non-domination by the state. Pettit argues that the inevitable state 

coercion will not threaten the freedom of its citizens when citizens exercise an effective 

control over the state’s interference.26 He summarises this point succinctly, “the prospect 

of a legitimate state is nothing more or less than that of a state in which citizens exercise a 

suitable type of control over the coercion that the state practices in their lives.”27  

 

Pettit explains that in order for citizens to exercise effective control over their state, their 

‘control’ must have both influence and direction.28 Influence in the intended direction can 

  
23  Phillip Pettit “Legitimacy and Justice in Republican Perspective” (2012) 65 Current Legal  

Problems 59 at 60. 
24  Pettit, above n 23, at 62. 
25  Pettit, above n 23, at 71. 
26  Pettit, above n 23, at 74. 
27  Pettit, above n 23, at 74. 
28  Pettit, above n 23, at 70. 
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allow a citizen to shape how a state behaves. Therefore, the degree of influence and the 

direction of the influence can affect the levels of control citizens have over their state and 

can determine whether a state is dominating. Pettit summarises his interpretation of the 

concepts of influence and direction as such; “To influence a process is to make a difference 

in how the process proceeds. To influence a process in a way that gives it direction is to 

make a designed difference.”29 Pettit points out that this control that citizens have over their 

state must be a multi-lateral form of control.30 Unilateral control would only be possible in 

a world without fellow citizens, essentially a world without a state, or a world in which one 

had special freedoms not exercised by others, which would mean their freedoms would not 

be shared by all citizens which would dispel the possibility of legitimacy.31 To summarise, 

in order for a state to be legitimate it must be non-dominating. In order for a state to be 

non-dominating, the citizens must exercise suitable control over the state’s actions. That 

control can be measured through influence and direction. 

 

According to Pettit, in order to have a system of effective citizen control, in other words a 

system that allows influence and direction, there are three conditions necessary.32 These 

conditions are that the system of civic control is individualised, unconditioned and 

efficacious.  

 

C Citizen Control 

1 Individualised 

 

Pettit states that an individualised system is a system in which each citizen has an equal 

share in the control of the government.33 In this way, all citizens are subject to a state that 

they have had an equal share in constraining. An individualised system is one in which all 

citizens have access to the same channels of influence and have the same degree of 

  
29  Pettit, above n 23, at 78. 
30  Pettit, above n 23, at 77. 
31  Pettit, above n 23, at 77. 
32  Pettit, above n 23, at 79. 
33  Pettit, above n 23, at 79. 
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influence through those channels. This influence could range from voting in general 

elections to marching in the streets to protesting against specific government actions. In 

ensuring that each citizen has an equal opportunity to control government action, the 

system of government must guarantee that electoral and contestatory rights are equal for 

all citizens and must restrain those with more wealth or special connections from using 

those resources to have a greater degree of influence.34 Pettit notes that this equal control 

amounts to “an equal share in a system of joint control.”35 To allow each individual to 

exercise control in their own right would be difficult and would jeopardise “the state’s 

continued existence as a corporate agent that can reliably generate and implement law” 

because the state would be at the whim of each individual citizen.36 

 

I add that this equality of control cannot be mere formal equality. We must look to whether 

in practice, citizens receive equal opportunity to influence government action, regardless 

of whether they have equal opportunity in a formal sense. 

 

As will be demonstrated in the case of tamariki Māori and Oranga Tamariki, it is crucial 

that in some circumstances, those most affected by a government’s decision or policy have 

an opportunity to influence government decision making. This may include special 

opportunity for consultation. Where all citizens have an ‘equal opportunity,’ to influence 

government decision making, we may risk succumbing to the will of the majority, ignoring 

the needs and wants of minority groups. Where those minority groups are 

disproportionately affected by legislative and policy decisions, the government should have 

an obligation to ensure those minority voices have been heard. The issues with simply 

providing the same opportunities for influence and direction for every citizen have been 

demonstrated though the development of legislation that enables CYF’s and Oranga 

Tamariki’s actions in taking children into care over the past decades. A system has emerged 

based on colonial values that unfairly prejudices Māori whānau. A strong argument could 

be made that Māori, who have been disproportionately affected by Oranga Tamariki’s 

  
34  Pettit, above n 23, at 80. 
35  Pettit, above n 22, at 168. 
36  Pettit, above n 22, at 168.  
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policies and the laws governing them, must be involved in amending these policies and 

laws for a fairer, less dominating system. 

 

2 Unconditioned 

 

Pettit establishes that the unconditioned and efficacious requirements for an adequate 

system of civic control both relate to the ‘influence’ element of control rather than the 

‘direction’ element.37 Pettit summarises the unconditioned requirement well, “people have 

an influence on government that is not conditioned on the willingness of government, or of 

any third party, to play along.”38 To ensure a state’s legitimacy, the people must have an 

ability to control the state in a way that is not reliant on the state’s goodwill. The popular 

control of people over the government must withstand changes in the will of the controlled 

government.39  

 

It often appears in many political systems that the government is the most powerful party 

in the relationship between citizen and government, and therefore the citizen cannot 

exercise the form of unconditioned control necessary for legitimacy.40 The government 

may only give the appearance of playing along with the people’s wishes, the people only 

hold the amount of power that the government is willing to humour its population with. 

However, Pettit states that history has shown us “that the control of the people over the 

state can be grounded in a disposition of people to rise up in the face of a government abuse 

of legitimacy and a disposition of government to back down in response to the fact or 

prospect of such opposition.”41 Therefore, as long as the people have the ability, or even 

just the perceived ability, to resist a regime if necessary, they hold a real form of 

constraining power over the government. He notes that in any legitimate political system, 

the people will have to be the “supreme power.”42 Pettit finds that there are two factors that 

  
37  Pettit, above n 23, at 80. 
38  Pettit, above n 23, at 80. 
39  Pettit, above n 22, at 167. 
40  Pettit, above n 22, at 170. 
41  Pettit, above n 22, at 173. 
42  Pettit, above n 22, at 173. 
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determine how much power citizens have over their government: the ability of the people 

to resist abuses of power by the government; and the degree to which the government is 

inhibited by the idea of this resistance.43 To achieve legitimacy, a system of popular control 

must be individualised and must enable people to influence the government in a way that 

is not reliant on the government’s willingness to play along, it must be unconditioned.  

 

3 Efficacious 

 

The efficacious requirement ensures that people have a “sufficiently high degree of 

influence” and “sufficiently effective form of control” to enable them to prevent 

domination by their government.44 In other words, their attempts to influence their 

government must have a reasonable effect. Pettit notes that ensuring a system of control is 

equally accessible to all citizens does not guarantee that their influence will be sufficiently 

effective. He states that a legitimate state should treat its citizens well and equally. The 

individualised requirement fulfils this role of equality and the efficacious requirement 

ensures that the control is not unnecessarily limited. 

 

Pettit sets out a test to determine when a system of civic control is sufficiently effective in 

controlling the state.45 He names this the “tough luck test”. A system of popular control is 

efficacious enough when citizens consider unwanted actions or decisions by the 

government to be “products of tough luck” rather than a malign expression of power and 

domination.46 He gives several examples of what this might look like.47 One example is 

when a person or party who you do not agree with is appointed to a government role. If 

they were appointed under a system of individualised, unconditioned and efficacious 

control, you will not believe that they were appointed by a dominating will, only that it was 

“tough luck” that someone you do not approve of was appointed to the position. Essentially, 

  
43  Pettit, above n 22, at 174. 
44  Pettit, above n 23, at 80. 
45  Pettit, above n 23, at 82. 
46  Pettit, above n 23, at 82. 
47  Pettit, above n 22, at 177. 
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Pettit’s test for an efficacious form of popular control is that any unwanted outcomes of 

public decision making are simply considered “tough luck”.48 

 

The application of Pettit’s “tough luck” test can be demonstrated clearly through the case 

of Oranga Tamariki’s taking of tamariki Māori into state care. When a child is taken into 

state care, this may on the surface appear to be ‘tough luck’ for the whānau involved. 

However, when considered in its wider context, we may identify systemic inequality as a 

cause for the decision. Māori whānau who have lived experience with Oranga Tamariki 

may not see Oranga Tamariki’s taking of some children into care as tough luck. Several 

reports refer to whānau who have experienced their communities being unfairly targeted 

by Oranga Tamariki, sometimes for generations.49 These citizens see Oranga Tamariki’s 

decisions to be the result of systemic oppression and the targeting of particular 

communities. In applying Pettit’s tough luck test to Oranga Tamariki’s legislative and 

policy development processes, we should look to whether there are groups in society whose 

experience informs them that a government decision is the result of the exercise of a 

dominating power, rather than simple tough luck.  

 

IV Historic Development of Legislation and Policy  

 

This section will consider the legitimacy of some of the historic legislation and policy 

development surrounding CYF. One of the most influential moments in the history of 

tamariki Māori in state care was the creation of the Puao-te-ata-tu report.50 This section 

will discuss why the report, which was considered to be ground-breaking at the time of its 

release, ultimately resulted in few tangible outcomes for improving the state’s interactions 

with tamariki Māori and their whānau. The analysis in this section demonstrates that while 

the citizen control over the creation of legislation following the report could be considered 

individualised and efficacious, it was unconditioned. Ultimately, the reliance on the 

  
48  Pettit, above n 22, at 177. 
49  Office of the Children’s Commissioner, above n 3; Whānau Ora, above n 8. 
50  The Māori perspectives advisory committee Puao-te-ata-tu (September 1988). 
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benevolence of the state given the unconditioned nature of citizen control, resulted in policy 

development that was neither individualised nor efficacious.  

 

A The Effects of Puao-te-ata-tu on Legislation 

 

In 1987, the Māori Perspectives Advisory Committee released Puao-te-ata-tu, a report on 

racism in New Zealand government departments, with a particular focus on the Department 

of Social Welfare. The terms of reference for the report were “to advise the Minister of 

Social Welfare on the most appropriate means to achieve the goal of an approach which 

would meet the needs of Māori in policy, planning and service delivery in the Department 

of Social Welfare.”51 The report arose from concerns about the disproportionately high 

number of Māori within the social welfare system in New Zealand. It identified institutional 

racism within the Department of Social Welfare, at the heart of which was “a profound 

misunderstanding or ignorance of the place of the child in Māori society and its relationship 

with whānau, hapu, iwi structures.”52  

 

The Puao-te-ata-tu report came about through significant consultation with a range of 

Māori communities, as well as other stake holders.53 In the process of gathering 

information for the report, the Advisory Committee held 39 hui at marae and community 

venues.54 They had a focus on verbal communication, receiving 1,424 verbal submissions 

on the issue and 267 written submissions. The report was said to be researched and 

presented through an “overtly Māori lens” with a perspective that was “mandated by the 

terms of reference framed by the needs of Māori.”55 The report noted that in the past, 

successful outcomes for Māori in government initiatives have stemmed from Māori 

approaches to issues and that direct Māori involvement in social welfare policy, planning 

  
51  The Māori perspectives advisory committee, above n 50, at 5. 
52  The Māori perspectives advisory committee, above n 50 at 7. 
53  The Māori perspectives advisory committee, above n 50, at 17. 
54  Sharyn Otene “Te Hurihanga Tuarua? — Examining amendments to the Oranga Tamariki Act  

1989 that took effect on 1 July 2019” (2019) 9 NZFLJ 139 at 139. 
55  Otene, above n 54, at 140. 
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and service delivery was required in order to see positive outcomes for Māori in the social 

welfare system.56 Within this, the report highlighted the right for whānau to raise their 

tamariki.57  

 

The Puao-Te-Ata-Tu report was heralded internationally for being an incredibly significant 

piece of indigenous social research that affected substantial legislative change.58 This 

Māori-led enquiry had a large influence on the Children, Young Persons and Their Families 

Act 1989. The report recommended a range of changes to the Children and Young Persons 

Act 1974, with a particular focus on maintaining the connections of tamariki with their 

whakapapa.59 The government accepted many of the recommendations and principles 

outlined in the report. Consequently, the Children, Young Persons and their Families Act 

1989 incorporated what was said to be “… the most far-reaching changes to our children 

and young persons legislation since the Child Welfare Act 1925.”60 Former Principal 

Family Court Judge, and current Chief Ombudsman, Peter Boshier, stated that “The Act 

emphasised the participation, decision-making, and empowering of the family, and on 

cultural sensitivity, with reference to Māori.”61  

 

The legislation emphasised that tamariki Māori should be viewed within the structure of 

whānau, hapū and iwi. Williams J noted that the Act: 62 

 

required that these layers of the kin matrix should participate in decisions affecting 

their children; that whānau, hapu and iwi views should be considered by the Act’s 

deciders … that connections of whānau, hapu and iwi should be maintained and 

  
56  The Māori perspectives advisory committee, above n 50, at 18. 
57  The Māori perspectives advisory committee, above n 50. 
58  Tamati Cairns, Leon Fulcher, Hohepa Kereopa, Pare Nia Nia and Waereti Tait-Rolleston “Nga  

Pari Karangaranga o Puao-te-ata-tu: Towards a Culturally Responsive Education and Training for  

Social Workers in New Zealand” (1998) 15 Canadian Social Work Review 145 at 147. 
59  S Burnhill Care and protection of children and young people (online ed, LexisNexis) at  

6.551. 
60  Burnhill, above n 59 at 6.551. 
61  Burnhill, above n 59, at 6.551. 
62  Joe Williams, Judge of the High Court of New Zealand “Address to the New Zealand Family  

Court Judges” (New Zealand Family Court Judges Triennial Conference, Christchurch, 11 October  

2017) at 6. 
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strengthened wherever possible; and the sustainability of whānau, hapu and iwi should 

be a matter of judicial concern. 

 

While the best interests of the child were still the paramount concern in the legislation, the 

above developments were a significant move away from the western view that a child 

belonged to their parents, instead recognising that a child was part of an extended 

community.63 When the Children and Young Persons Bill was first introduced to 

Parliament in 1986, many Māori felt as though the emphasis on the interests of the child 

being paramount pushed whānau rights to the side.64 The redrafting of the Bill saw an 

increased focus on “whānau decision making” and “family oriented practice.”65 The Puao-

Te-Ata-Tu report is said to have played a “highly significant” role in the development of 

the Children, Young Persons, and Their Families Act 1989.66 It did so by highlighting the 

marginalisation of Māori in the development and operation of social policy that affects 

children.67  

 

The Puao-te-ata-tu report provides an example of individualised civic control over 

government decision making. It was the product of significant consultation with a range of 

Māori communities and organisations and had a significant influence on the 1989 

legislation. This extensive consultation across a range of Māori communities and 

organisations allowed for an individualised process of civic control. Those most affected 

by government decision making were able to voice their opinions and concerns about the 

actions of government. This enhanced the legitimacy of the law-making processes that 

followed. 

 

Further, the effect of the Puao-Te-Ata-Tu report on the 1989 legislation gives an example 

of Māori voices having an effect on legislative decision making. While not all issues were 

  
63  Otene, above n 54, at 140. 
64  Allan Cooke “The Children, Young Persons, and Their Family Act and Māori children” (2015) 8  

NZFLJ 121 at 123. 
65  Cooke, above n 64, at 123. 
66  Cooke, above n 64, at 123. 
67  Cooke, above n 64 at 123. 
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addressed, significant change came about as a result of the report.68 Therefore the 

legislative process could also be considered efficacious, with Māori communities having a 

real impact on government decision making. 

 

Consequently, the prominence of the Puao-te-ata-tu report enabled individualised and 

efficacious civic control over the legislative development process, enhancing its 

legitimacy. 

 

B The Effect of Puao-te-ata-tu on Policy 

 

The subsequent three decades have not brought about the change in CYF’s and Oranga 

Tamariki’s treatment of tamariki Māori that those who praised the effect of the Puao-Te-

Ata-Tu report on legislation may have expected. Tamariki Māori continue to be taken into 

state care at a much higher rate than non-Māori children.69 If Māori communities have had 

an individualised and efficacious influence over legislative change, then why did we 

continue to see their unequal treatment in CYF’s and Oranga Tamariki’s processes? Many 

people argue that the issue lies in policy decisions, rather than the legislation itself.70 Māori 

have been calling for changes to the practices of the state’s front-line services for dealing 

with tamariki Māori for decades, even before the Puao-Te-Ata-Tu report.71 However, these 

calls have been largely ignored or given mere lip service, contributing to the continuing 

inequality in treatment of Māori whānau and tamariki.  

 

A legitimacy deficit throughout these policy development processes has contributed to 

these unequal outcomes. This section will explain that while the importance of the Puao-

te-ata-tu report was often raised by government officials over the past three decades, a lack 

of individualised, efficacious and unconditioned civic control by Māori over the policy 

  
68  Otene, above n 54, at 140. 
69  Oranga Tamariki, above n 2, at 2. 
70  Otene, above n 54, at 140. 
71  The Māori perspectives advisory committee, above n 50, at 15. 
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development processes meant this rhetoric did not lead to better outcomes for tamariki 

Māori in state care. 

 

In the 1990s, the Director General of the Department of Social Welfare, Margaret Bazley, 

raised concerns about the Department’s level of commitment to Puao-Te-Ata-Tu over the 

past decade.72 She stated that “…the early impetus given by Puao-Te-Ata-Tu had gone and 

many Māori staff were very angry and bitter about the failure to follow through.”73 Bazley 

spoke of her commitment to restoring the report as a key document for the Department. 

Part of this process included ensuring that the Department was a bicultural workplace. The 

responsibility of caring for children under the Department of Social Welfare later 

transferred to CYF under the Ministry of Social Development (MSD).74 In 2017, this 

responsibility transferred to Oranga Tamariki. News reports as recent as 2020 have showed 

staff at Oranga Tamariki are concerned about practices of ‘tokenism’ when it comes to 

encouraging tikanga and Māori perspectives within the organisation.75 One source with a 

deep knowledge of tikanga stated “…they’re happy for Māori to do things like welcomes, 

we call it dial-a-powhiri.”76 Yet beyond this superficial level, Māori voices and ideas were 

not valued and were expected to conform to the traditional western perspectives that had 

historically managed the department. The bicultural practice that was promised in the 

1990s, does not appear to have come to fruition.  

 

In 2001, the Associate Minister of Social Development and Employment, Tariana Turia, 

reaffirmed the government’s commitment to the delivery of the recommendations in Puao-

Te-Ata-Tu.77 Yet, nearly 20 years later, this has clearly failed to be carried out as in 2019 

the Minister for Children, Tracey Martin once again made a very similar promise. A press 

  
72  Waitangi Tribunal Te Whānau o Waipareira Report (Wai 414, 1998) at 120. 
73  Waitangi Tribunal, above n 72, at 120. 
74  Ministry of Social Development “Historical Timeline” <msd.govt.nz>. 
75  Melanie Reid, Cass Mason, Bonnie Summer “The brave new world of Oranga Tamariki”  

newsroom (online ed, New Zealand, 1 July 2020). 
76  Reid, Mason and Summer, above n 75. 
77  New Zealand Labour Party “Labour Māori Caucus Supports Further Delivery Of Puao-te-ata-tu At  

Oranga Tamariki” (press release, 11 June 2020). 
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release spoke of her vision to deliver the recommendations made in the 1988 report.78 

Therefore, despite a long history of celebrating the Puao-Te-Ata-Tu report, and sometimes 

recognising its principles in legislation, the New Zealand government failed to make any 

significant policy changes that have taken on board the principles Māori communities laid 

out in the report. As a result, the disadvantages faced by Māori in Oranga Tamariki’s 

practices for taking children into care have persisted. 

 

Williams J gave an explanation for why there was a failure of follow-through in policy 

following the Puao-te-ata-tu report. He explained that iwi did not have the adequate 

resources necessary to support the work of social services. Consequently, a contract-based 

infrastructure evolved, that of a principle and agent.79 Rather than there being a horizontal 

relationship of partnership, there was a vertical service relationship between iwi and the 

Crown.  

 

The Ināia Tonu Nei: Hui Māori Report released in 2019 also stated that a lack of partnership 

with Māori was leading to Oranga Tamariki failing Māori.80 The Ināia Tonu Nei: Māori 

Hui Report was a Māori-led enquiry into the overrepresentation of Māori in New Zealand’s 

justice system. Within this ambit, it discussed Oranga Tamariki and the link between state 

care and interaction with the criminal justice system later in life. The report placed blame 

on the policy and workings of Oranga Tamariki for failing Māori, claiming that it did “not 

have the capacity and capability to deliver kaupapa Māori services to whānau by itself.”81 

As a result, it “continues to trample on the mana of children.”82 The report stated that in 

order to reform New Zealand’s justice system to have better outcomes for Māori, Oranga 

Tamariki must be disestablished and a Mana Ōrite model of power sharing, one of true 

partnership, must be established.83 

 

  
78  New Zealand Labour Party, above n 77. 
79  Otene, above n 54, at 140. 
80  Ināia Tonu Nei: Hui Māori Report (July 2019) at 19. 
81  Ināia Tonu Nei, above n 80, at 19. 
82  Ināia Tonu Nei, above n 80, at 19. 
83  Ināia Tonu Nei, above n 80, at 24. 
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Since the release of the Puao-te-ata-tu report in 1987, the policy making processes for CYF 

and Oranga Tamariki have failed to be individualised or efficacious. Māori whānau and 

communities were not given an effective voice in policy development, as seen in the failure 

to uphold the principle of partnership. This has led to the persistent disadvantage faced by 

tamariki Māori under the care of Oranga Tamariki and in turn damaged the perceived 

legitimacy of the state in this area.  

 

The Puao-Te-Ata-Tu report illustrates that in the past, whānau who were affected by CYF’s 

and Oranga Tamariki’s practices have been able to have an effective control over the state’s 

development of legislation affecting them. However, this influence on legislation has not 

led to better outcomes for tamariki Māori over the subsequent decades. This is because 

these communities were not given any significant influence over policy development by 

CYF and later Oranga Tamariki. Without the ability to have an effect on policy that 

interferes with their lives, the state acts in a dominating way over its citizens who are 

involved with Oranga Tamariki. This is turn damages the legitimacy of the state. 

 

The lack of individualised and efficacious control over legislative and policy development 

here is ultimately the consequence of a lack of unconditioned civic control. The 

government has been able to pick and choose when to take Māori voices and ideas into 

account and in failing to do so on many occasions, tamariki Māori and their whānau have 

suffered these negative outcomes. This reliance on the benevolence of the state to consider 

Māori voices and put Māori solutions into effect has led to a failing of the state to care for 

tamariki Māori effectively and ultimately damaged the legitimacy of the state in the area 

of caring for tamariki Māori. 

 

V Legitimacy and Recent Legislative Developments 

 

The study of the effects of the Puao-te-ata-tu report shows us that promising legislative 

change does not always lead to better outcomes for those most disadvantaged by the state’s 

power. Therefore, although there has been significant changes to the Oranga Tamariki 
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legislation since 2016, we must scrutinise the legitimacy of these changes and critically 

assess their outcomes. 

 

The legislative framework surrounding Oranga Tamariki has seen significant development 

over the past five years. This section of the paper will analyse whether the processes leading 

to these legislative developments can be considered legitimate according to Pettit’s account 

of legitimacy. The first two parts of this section consider the civic control over the drafting 

of the 2017 amendments to the Oranga Tamariki Act 1989 (the Act) and the select 

committee process that followed. I conclude that the civic control over these processes 

failed to be individualised. This lack of individualised civic control meant neither the 

drafting, nor select committee processes were efficacious, as seen with the watering down 

of the Whānau First principle.  

 

However, the third part of this section analyses how the introduction of s 7AA of the Act 

in 2019 saw greater consultation with Māori, meaning the process was more individualised. 

Yet, the weak provisions in s 7AA call into question the efficaciousness of the process.  

Finally, I explain that civic control over both the 2017 and 2019 legislative reforms cannot 

be considered unconditioned, as both occasions were reliant on the will of government of 

the day to introduce the legislative changes. 

 

A Drafting of the Bill 

 

In 2015, an Expert Panel was tasked with answering the pressing issue of how to transform 

the lives of New Zealand’s vulnerable children “once and for all.”84 In their report, they set 

out recommendations for CYF as to how a future operating model could provide better 

lives for children and young people. This report would go on to influence many of the 

reforms to the Act in 2017. There were no experts in tikanga on the Panel. The report did 

however, involve consultation with a Māori Reference Group, tasked with providing advice 

  
84  Ministry of Social Development Expert Panel Final Report: Investing in New Zealand’s Children  

and their Families (December 2015) at 3. 
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on the report to ensure the circumstances of vulnerable Māori children were properly 

considered by the Panel.85 The Panel importantly acknowledged that “institutional 

knowledge is only one source of insight into the changes required” and expressed an 

intention to ensure all voices were heard and considered.86 The Māori Reference Group 

comprised nine individuals with expertise and experience across a range of areas affecting 

Māori. This provided several Māori perspectives on the issues facing CYF before the 

proposed legislation was drafted. However, there is no one Māori perspective. Every hapū 

have different practices, expectations and experiences. Therefore, in order to receive robust 

insight into issues affecting Māori and potential Māori solutions, much wider consultation 

was needed. The Māori Reference Group was an important contribution to consultation 

with Māori but could not be said to be sufficient on its own. Further, the Reference Group 

did not have any decision-making powers in the report, making their contribution less 

powerful.87  

 

Anne Tolley, the former Minister for Children who introduced the Families (Oranga 

Tamariki) Legislation Bill, received significant criticism for the lack of consultation with 

Māori before the proposed legislation was drafted. Before the first reading, the Māori 

Women’s Welfare League criticised this lack of consultation, calling for wider consultation 

with Māori before the proposed legislation was put to the House.88 This request was not 

fulfilled. During the first reading in the House the government was criticised for failing to 

adequately consult with iwi leaders, front line Māori workers, Māori social workers and 

whānau who had experience with Oranga Tamariki.89 There were also calls for the 

government to consult with iwi groups that were involved with providing care options for 

Māori whānau.  

 

  
85  Ministry of Social Development, above n 84, at 249. 
86  Ministry of Social Development, above n 84, at 249. 
87  Ministry of Social Development, above n 84, at 249. 
88  Māori Women’s Welfare League “League files claims to halt law changes” (press release, 4  

December 2016). 
89  (13 December 2016) 224-3 NZPD (Children, Young Persons, and Their Families (Oranga  

Tamariki) Legislation Bill – First Reading, Nanaia Mahuta). 
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For citizen control over the legislative process to be individualised, each citizen must have 

an equal opportunity to shape the decisions of government.90 This involves having equal 

access to channels of influence and equal opportunity to influence. However, as discussed 

above, part of making sure the system of civic control is individualised should include 

ensuring that Māori whānau who are most affected by the legislative changes have some 

input and are consulted on the proposed reforms.  

 

For affected groups to be able to have an effective influence over legislation, there should 

be consultation before legislation is drafted.91 This part of the legislative process provides 

a unique opportunity to determine what issues need to be addressed and how the framework 

of the legislation should be constructed. The starting point that is the first draft of legislation 

sets a base from which the legislation can be developed in later parts of the process. The 

very foundations of legislation are arguably the most important as they set the parameters 

for following discussions and amendments. While later points in the legislative process can 

still provide important opportunities for consultation with affected communities, this early 

stage of drafting the legislation is arguably the most important for consultation with 

affected Māori communities. This stage provides the most significant opportunity for 

citizens to act as a constraint on their government, by voicing their opinions from the outset. 

 

The lack of consultation with Māori communities before the 2017 legislation was drafted 

raises questions of legitimacy. For a system of citizen political control to be individualised, 

all citizens must have access to the same channels of influence. If people are not consulted 

on these legislative drafting processes, they lose a channel of influence. It is important to 

look at the communities and whānau who have historically been most affected by these 

legislative changes and consider what degree of influence they have over legislative 

drafting. While Pettit established that each individual cannot exercise control in their own 

right, that it must be a collective form of control, the lack of consultation with Māori during 

this preliminary process suggests that the range of collective representatives from this 

  
90  Pettit, above n 23, at 79. 
91  Cabinet Office Cabinet Manual 2017 at [7.27]. 
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marginalised group was limited, restricting the ability of many to exert a form of control 

over their government’s actions and decisions.  

 

Māori whānau who are subject to state intervention in the care of their children are in the 

minority in New Zealand. In order to ensure that they have a valid voice that is able to 

influence the actions of Government it is important that they are consulted on legislative 

decisions that greatly affect them. Here, the lack of consultation points towards the idea of 

a dominating state, where certain citizens do not have influence and direction over their 

government on important matters. Consequently, the legitimacy of the decision making 

during the drafting of the 2017 legislation is damaged due to a lack of individualised control 

on the part of Māori. 

 

B   The Select Committee Process 

 

The select committee process is often considered to be the primary opportunity for citizens 

to have their voices heard by the government on specific legislation. The process provides 

an important opportunity for citizens to share their ideas and opinions on potential new 

legislation with the government of the day. This creates an opportunity for people to 

influence the actions of government.  

 

Citizens can write into the select committee to share their opinions on and criticisms of 

proposed bills.92 Often, there is also the opportunity to submit oral evidence alongside 

written evidence. Select committees are not required to ask for submissions, however they 

commonly do. In the case of the Families (Oranga Tamariki) Legislation Bill, the Social 

Services Committee asked the public for submissions on the proposed Bill. The Committee 

received 442 written submissions in response.93 Ninety-Eight pieces of oral evidence were 

also heard from submitters across Auckland and Wellington. In theory, all citizens have 

  
92  Geoffrey Palmer Laws of New Zealand Parliament (online ed) at [156]. 
93  Children, Young Persons, and Their Families (Oranga Tamariki) Legislation Bill (224-3) (select  

committee report) at 27. 
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equal access to this avenue of influence. When a select committee asks for submissions 

from the public, everyone who wants to can submit evidence. Therefore, in a formal sense, 

opening a select committee process for submissions upholds Pettit’s requirement of 

individualisation. Every citizen had the opportunity to influence the decisions of 

Parliament by sharing their opinions.  

 

However, the processes involved in making a submission to the select committee mean that 

not all citizens will have an equal opportunity to do so. While there is a lot to explore 

around equality in making select committee submissions, I will focus here on those issues 

relating to the Families (Oranga Tamariki) Legislation Bill and the opportunities available 

to Māori whānau most affected by the Bill. The primary issue here is the restriction of oral 

submissions. 

 

1 Oral Submissions 

 

Many of the whānau who have had their children taken into the care of Oranga Tamariki 

were likely restricted from presenting oral evidence to the Social Services Committee for 

a number of reasons. Firstly, many of these whānau who have children taken into the care 

of Oranga Tamariki do not live in or near Auckland or Wellington.94 These were the only 

cities in which oral evidence was heard, meaning that people who live outside of them were 

restricted in giving oral submissions.  

 

It could be argued that the whānau most affected who wanted to submit oral evidence could 

have travelled to Wellington or Auckland to do so. However, tamariki who are taken into 

state care often come from homes where there is a low socio-economic background. A 

study by the Oranga Tamariki Evidence Centre released in July of this year found that low 

parent income is a factor commonly associated with children being moved into the care of 

  
94  Oranga Tamariki “Māori tamariki in care by region” (17 October 2018)  

<www.orangatamariki.govt.nz>. 
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the state.95 This may have presented an economic barrier against travelling to Auckland or 

Wellington for these whānau. Therefore, the families and communities who lived outside 

of Auckland and Wellington who were most affected by the legislative changes were less 

likely to be able to travel to Auckland or Wellington to make oral submissions. This created 

a disparity for opportunities of engagement with and influence of government decision 

making depending on geographic location and economic position. Due to their socio-

economic position, a large portion of those most affected by the 2017 legislative changes 

were likely excluded from presenting oral evidence.  

 

Further, in te ao Māori, information has historically been passed in an oral manner. In 

tikanga Māori, decisions that affect the community are often made through community 

discussion and consensus, such as hui.96 In this process, members of the community can 

voice their concerns and opinions on decisions made by rangatira that affect the whole 

community. Therefore, the lack of availability for Māori whānau affected by this legislation 

to influence the government through oral submissions is particularly concerning.  

 

The limited opportunities for Māori whānau to influence the legislative process contradicts 

the principle of individualisation, where every citizen has the same opportunity to influence 

government action in the direction they want. This is especially problematic in these 

circumstances because the group who was restricted from participating in the legislative 

process was one of the groups most affected by it. Restricting the influence over 

government decisions that affected a group in society in such a significant way suggests 

that the state have been acting in a dominating way. The state imposed its will on citizens 

with little or no opportunity for them to influence the interference of government. The 

select committee process in this case failed to enable individualisation of civic control and 

in turn reduced the legitimacy of the legislative process. 

 

  
95  Oranga Tamariki Factors Associated with Disparities Experienced by Tamariki Māori in the Care  

and Protection System (July 2020) at 6. 
96  ET Durie “Social Control” and “Decision Making” in Custom Law (Unpublished 1994) 52-57,  

reproduced in Mai I Te Ata Hāpara Conference Papers (Te Wānanga o Raukawa, August 2000). 
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The government should have ensured that the Māori whānau who were most affected by 

the legislative changes to the Act in 2017 were adequately consulted in order to provide 

them with a degree of control over the legislative decision making that interfered with their 

lives. In the case of the 2017 legislative developments, those who were most affected by 

the changes to the Act did not have appropriate opportunities to influence the government’s 

actions throughout the legislative processes. Therefore, the processes could not be 

considered individualised and consequently, a legitimacy deficit arose. 

 

C    Watering Down the Whānau First Principle 

 

As established above, the civic control by Māori communities over the legislative 

amendments in 2017 was not individualised. It also failed to be efficacious as the reduced 

opportunity to influence government actions resulted in outcomes that were unsatisfactory 

to many Māori communities. This lack of individualised influence available to Māori 

whānau resulted in outcomes such as the ‘watering down’ of the Whānau First principle 

which illustrates that the process was not efficacious.  

 

One of the most widely criticised changes to the Act in 2017 was the removal and 

subsequent watering down of the Whānau First principle. This change can be attributed to 

the lack of meaningful consultation with Māori throughout the legislative process.  

Before the changes to the Act in 2017, s 13(2)(b) of the Act stated that: 

 

(2) In determining the welfare and interests of a child or young person, the court or 

person must be guided by the principle that children and young people must be 

protected from harm and have their rights upheld, and also the principles in section 5 

as well as the following principles: 

… 

(b) the principle that the primary role in caring for and protecting a child or young 

person lies with the child’s or young person’s family, whānau, hapu, iwi, and family 

group… 

 

Further, s 13(2)(g) of the Act stated that: 
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(g) where a child or young person cannot remain with, or be returned to, his or her 

family, whānau, hapu, iwi, and family group, the principle that, in determining the 

person in whose care the child or young person should be placed, priority should, 

where practicable, be given to a person—  

 

(i) who is a member of the child’s or young person’s hapu or iwi (with preference 

being given to hapu members), or, if that is not possible, who has the same tribal, 

racial, ethnic, or cultural background as the child or young person; and  

 

(ii) who lives in the same locality as the child or young person 

  

This concept is often referred to as the Whānau First principle. This is the idea that when 

removing a child from the care of their parents or guardians, Oranga Tamariki should 

prioritise placing them with another member of their whānau. In the draft of the 2017 

legislation that was introduced to the House, this principle was removed.97 The justification 

for the removal of this principle was the Expert Advisory Panel’s recommendation that the 

new Act put child wellbeing at the centre of its approach.98 It was argued that this idea 

should extend to the placement of children when responsibility for their care is taken away 

from their parents or guardians. However, many commentators responded to this 

justification by arguing that the Whānau First principle could have been included without 

overriding the core principle that the child’s wellbeing is the paramount consideration.99 

The two principles could have coexisted in the Act, with the primary consideration 

overriding the Whānau First principle where it was strictly necessary to uphold the 

protection of the child.  

 

As discussed earlier, the relationships that tamariki form and share with their whānau, hapū 

and iwi are incredibly important, affecting the wellbeing of tamariki and their communities. 

The principles of whānaungatanga and whakapapa encompass this idea of the centrality of 

  
97  Children, Young Persons, and Their Families (Oranga Tamariki) Legislation Bill (224-3). 
98  Ministry of Social Development, above n 84, at 8. 
99  Children, Young Persons, and Their Families (Oranga Tamariki) Legislation Bill (224-3) (select  

committee report) at 22. 
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relationships and family ties in te ao Māori. After wide consultation with different Māori 

communities around New Zealand, the Puao-Te-Ata-Tu report concluded that “[t]he 

physical, social and spiritual wellbeing of a Māori child is inextricably related to the sense 

of belonging to a wider whānau group.”100 

 

The removal of the Whānau First principle received significant backlash. For example, the 

Māori Woman’s Welfare League brought a claim to the Waitangi Tribunal that the removal 

of the provision was a breach of the guarantees of partnership and tino rangatiratanga under 

Te Tiriti.101 Following significant criticism of the removal of the Whānau First principle, a 

variation of it was reintroduced to the legislation.  

 

Section 13(2)(i)(iii)(A) of the Act now states that when a child is removed from the care of 

their family, whānau, hapū, iwi, or family group: 

 

preference should be given to placing the child or young person with a member of the 

child’s or young person’s wider family, whānau, hapū, iwi, or family group who is 

able to meet their needs, including for a safe, stable, and loving home 

 

This new provision was criticised by many as a “watered down” approach to the Whānau 

First principle.102 Keeping tamariki within the care of their whānau has moved from being 

a ‘priority’ to a ‘preference’, lowering the duty on the state to maintain these relationships.  

The initial removal and subsequent replacement with a weaker version of the Whānau First 

principle is inconsistent with what many Māori communities wanted from the 2017 

legislation. This outcome is arguably reflective of the lack of consultation with Māori in 

the drafting of this legislation. It also demonstrates that the ability of Māori communities 

  
100  The Māori perspectives advisory committee, above n 50, at 30. 
101  Māori Women’s Welfare League, above n 88. 
102  Children’s Commissioner “Children, Young Persons and Their Families (Oranga Tamariki)  

Legislation Bill: Children’s Commissioner’s comments on proposed section 13” at [2]; Child  

Poverty Action Group “Submission on the Children, Young Persons and their Families (Oranga  

Tamariki) Legislation Bill” at [10]; Jane Patterson “New CYF bill 'bone of contention' for Māori  

Party” RNZ (online ed, New Zealand, 17 February 2017). 



34  

 

to influence the legislative changes in the direction they wanted was unduly limited. 

Therefore, the civic control over the legislation was not sufficiently efficacious.  

 

The failure of civic control over the 2017 legislative processes to be individualised and 

efficacious meant that Māori voices were unable to exercise effective influence over the 

actions of their government. Consequently, the legitimacy of the legislative process was 

reduced. 

 

D Section 7AA 

 

The 2017 legislative developments that established Oranga Tamariki as a government 

department lacked legitimacy. However, analysis of more recent legislative developments, 

including the creation of s 7AA of the Act suggest a more legitimate process may have 

taken place, particularly in terms of an individualised system of civic control. Still, the 

legitimacy requirement of efficacious civic control appears to be lacking throughout this 

reform.  

 

Section 7AA sets out the duties of the Chief Executive in relation to The Treaty and Te 

Tiriti. The purpose behind these duties is to recognise and provide a practical commitment 

to the principles of The Treaty. The duties of the Chief Executive include ensuring that: 

 

1. The policies and practices of the department have the objective of reducing 

disparities between Māori children and non-Māori children.103  

2. The policies and practices of the department have regard to mana tamaiti and the 

whakapapa of tamariki Māori.104  

3. The department seeks to develop strategic partnerships with iwi and Māori 

organisations to achieve better outcomes for tamariki Māori.105  

 

  
103  Oranga Tamariki Act 1989, s 7AA(2)(a). 
104  Oranga Tamariki Act, s 7AA(2)(b). 
105  Oranga Tamariki Act, s 7AA(2)(c). 
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While this section does discuss both The Treaty of Waitangi (The Treaty) and Te Tiriti, I 

will not be exploring the complexities or key differences between these two documents in 

any depth.106 I will focus my analysis on the principles of the Treaty as they have been 

developed by the Waitangi Tribunal. 

 

During the development of s 7AA of the Act, a national-level hui was held that provided 

the opportunity for iwi and Māori organisations to give feedback on the proposed section 

and their expectations for working with the government department.107 Later, a number of 

regional hui were also held to build on these discussions. This provided an opportunity for 

Māori voices to shape the development of s 7AA of the Act. This extensive consultation 

with those most affected by the legislative reform suggests that the legislative development 

process was individualised. Those most affected by the changes were given the opportunity 

to influence government decision making. This suggests a more legitimate legislative 

process took place than in 2017. 

 

However, the resulting s 7AA provisions failed to give effect to Treaty principles in a 

number of ways.108 Consequently, the wide consultation with Māori communities and 

organisations cannot be considered efficacious. The clearest demonstration of the failure 

of s 7AA to meaningfully uphold Treaty principles is its failure to uphold the principles of 

partnership and reciprocity.109 The provisions in s 7AA are worded in a way that gives a 

disproportionate amount of power to the Chief Executive for what is supposed to be a 

‘partnership’. This failure to create obligations for true partnership, gives rise to some 

doubt about the effectiveness of these hui in providing an opportunity for Māori voices to 

shape legislation. The condition of efficaciousness was not fulfilled as although Māori 

  
106  For an extensive discussion of the differences between the two documents, see: Margaret Mutu,  

“Constitutional Intentions: the Treaty of Waitangi Texts” in Malcolm Mulholland and Veronica 

Tawhai (eds) Weeping Waters: The Treaty of Waitangi and Constitutional Change (Huia, 

Wellington, 2010). 
107  Cabinet Paper “Enhancing the wellbeing of tamariki and rangatahi Māori: setting measurable  

outcomes and developing strategic partnerships” (October 2019) at 14. 
108  Eru Kapa-Kingi “He Taonga Te Tamariki,” (2019) Feb MLR 12 at 14. 
109  Kapa-Kingi, above n 108, at 14. 
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communities were consulted, the resulting legislation continued the pattern of the 

domination of the state and undue limitation of Māori influence on the state. 

 

The principle of partnership stems from one of the fundamental objectives of The Treaty, 

“to create the framework for two peoples to live together in one country.”110 This principle 

explains the intended relationship between Māori and the Crown. The principle of 

partnership is clearly of relevance to s 7AA of the Act. Section 7AA(2)(c) states that 

Oranga Tamariki must seek to develop strategic partnerships with iwi and Māori 

organisations. Beyond this, partnership between the Treaty partners should be central to 

managing the protection of the wellbeing of tamariki in New Zealand. The principle of 

reciprocity stems from the overarching principle of partnership.111 It is in this example of 

reciprocity that we can see that s 7AA does not truly uphold the Treaty principles. 

 

The principle of reciprocity emphasises the intended equal status of the Treaty partners. 

While neither party has the absolute right of governance, they must each respect the other’s 

authority and needs in a relationship of mutual respect.  Neither party should be subordinate 

to the other. The Waitangi Tribunal has established that the Crown has a duty to respect 

Māori autonomy as far as is reasonably practical by upholding Māori authority to manage 

Māori resources and policies.112 

 

Section 7AA fails to uphold this principle of reciprocity. Under the duties imposed on the 

Chief Executive, the Crown and Māori do not have equal status in the care and protection 

of tamariki Māori. The Chief Executive’s duty only goes so far as to require her to “seek” 

to form strategic partnerships with Māori. There is no obligation to actually form these 

partnerships. Simply by reaching out to iwi the Chief Executive could discharge this duty, 

even if she did not actually form a partnership with them. Iwi organisations do have the 

opportunity to invite the Chief Executive to form strategic partnerships and the Chief 

  
110  New Zealand Māori Council v Attorney-General [1987] 1 NZLR 641 (CA) at [664]. 
111  Te Puni Kōkiri He tirohanga o kawa ki te Tiriti o Waitangi: A guide to the principles of the Treaty  

of Waitangi as expressed by the Courts and the Waitangi Tribunal (2001) at 81. 
112  Waitangi Tribunal Taranaki Report: Kaupapa Tuatahi (Wai 143, 1996) at 18-21. 
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Executive has a legislative duty to consider and respond to these requests.113 However, the 

final decision of whether to form these partnerships again lies with the Crown. Under s 

7AA, it cannot be said that the principles of partnership and reciprocity are fulfilled. The 

relationship between the Crown and Māori is not one of equal partners, but one where the 

Crown has the final say on all partnership opportunities. This is just one example of how s 

7AA fails to create duties for Oranga Tamariki that will uphold and honour the principles 

of The Treaty. Other principles such as equity, active protection and consultation also fail 

to be met through the weak wording of the section.  

 

The creation of s 7AA of the Act involved extensive consultation with Māori whānau and 

communities who were likely to be affected by it. This enhanced the legitimacy of the 

process by ensuring civic control over it was individualised. However, the eventual duties 

imposed on the Chief Executive fail to uphold the principle of partnership and do not reflect 

the interests expressed by many Māori during consultation on the proposed section. The 

section does not achieve what many Māori communities and organisations wanted, which 

was a meaningful and strong duty for the Chief Executive to uphold Treaty principles. This 

demonstrates a failing of the efficacious limb of Pettit’s legitimacy test. Therefore, an 

efficacious control over the government’s creation of law was not exercised, and the 

legitimacy of the process was compromised. 

 

E Lack of Unconditioned Civic Control 

 

Ultimately, the legislative developments surrounding Oranga Tamariki in 2017 and 2019 

failed to be unconditioned. The state still held the final decision on when to give effect to 

the concerns and solutions provided by Māori voices. There was no condition imposed 

strongly enough on the state to ensure that the state must take these into account. Therefore, 

the most significant legitimacy deficit in the state’s legislative developments here is the 

lack of unconditioned civic control. This reliance on the willingness of the state to listen to 

and give effect to the voices of those most disadvantaged by Oranga Tamariki’s systems 

  
113  Oranga Tamariki Act, s 7AA(3). 



38  

 

and processes has led to legislative developments that do not truly represent what many 

Māori whānau and communities called for. Therefore, a significant legitimacy deficit 

persists. 

 

VI Legitimacy and Formation of Policy 

 

There appears to be a clear legitimacy deficit in the creation of recent legislation 

surrounding Oranga Tamariki. However, the legislative development processes that were 

analysed above are largely completed. Therefore, to consider the legitimacy of the actions 

of Oranga Tamariki going forward, it may be valuable to consider the legitimacy of their 

policy development processes. In exploring this issue, we must look to whether civic 

control, particularly by Māori whānau, over policy development can be considered 

individualised, efficacious and unconditioned. 

 

This section of the essay establishes that some aspects of Oranga Tamariki’s policy 

development processes enable more individualised civic control over the government 

department’s decisions and actions in relation to tamariki Māori. However, most of these 

developments are relatively new, and consequently, we may not be able to assess their 

effects until they have been implemented for a few years. 

 

A The Māori Design Group 

 

The creation of Oranga Tamariki as an organisation in 2017 brought with it an increased 

effort by the government department in charge of child welfare to include Māori voices in 

the development of policies. One of the most significant recent developments that enables 

greater consultation with Māori communities has been the establishment of the Māori 

Design Group.114 This Group provides expert advice to the Chief Executive of Oranga 

Tamariki on policies, practices and services, with the aim of improving outcomes for 

tamariki Māori and their whānau. This independent Group acknowledges that there is no 

  
114  Oranga Tamariki Improving outcomes for tamariki Māori, their whānau, hapū and iwi: Section  

7AA report (July 2020) at 17. 
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one ‘Māori voice’ and provides a wide range of Māori perspectives, representing a 

variation of iwi, national bodies, “hard to reach” communities and those with lived 

experience with Oranga Tamariki.115 The Group has worked alongside Oranga Tamariki to 

develop policies at a system level, collaborating on projects such as the “Māori Cultural 

Framework, Mana Tamaiti Objectives and section 7AA Quality Assurance Standards.”116 

The Māori Design Group meets monthly, providing ongoing advice such as identifying 

gaps in legislation, policy and practice. This provides the opportunity for a range of Māori 

voices to influence the actions of Oranga Tamariki throughout a variety of issues and areas. 

This important addition contributes towards the creation of a system that has adequate 

consultation with Māori. Through the Māori Design Group those most marginalised by 

Oranga Tamariki’s policies and practices can influence the government’s interference in 

their lives, and hopefully provide better outcomes for tamariki Māori in the future. This 

improves the individualised condition of civic control, increasing the legitimacy of Oranga 

Tamariki’s policy development processes. 

 

B Formation of Strategic Partnerships 

 

A second example of Oranga Tamariki’s improved consultation with Māori on policy and 

practices is the formation of four strategic partnerships with iwi.117 Further, another four 

partnerships are currently in discussions. The existing strategic partnerships are with Te 

Rūnanga o Ngāi Tahu, Waikato-Tainui, Te Rūnanga ā Iwi o Ngāpuhi and Tūhoe. The core 

purpose of these partnerships is “to improve outcomes for tamariki, rangatahi and whānau 

Māori who have come to the attention of Oranga Tamariki.”118 However, each partnership 

is individual, shaped by the values and objectives of the iwi partner. These partnerships 

provide an opportunity for a range of Māori voices to influence and develop the policies 

and practices of Oranga Tamariki. 

 

  
115  Oranga Tamariki, above n 114, at 17. 
116  Oranga Tamariki, above n 114, at 17. 
117  Cabinet Paper, above n 107, at 24. 
118  Oranga Tamariki, above n 114, at 24. 
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The development of the Māori Design Group and strategic partnerships with iwi allow for 

the process of policy development to be individualised. A range of Māori experiences and 

perspectives are heard and are able to influence government policy. This improves the 

legitimacy of the policy making process as those most affected by the government 

department’s policies have the opportunity to influence those policies. 

 

C Māori Influence Over Independent Oversight 

 

These new avenues for enabling consultation with Māori groups on Oranga Tamariki’s 

policies and practices provide a promising opportunity to reduce the dominating 

interference of government in the care and wellbeing of tamariki Māori. However, there 

has been a historic disregard for Māori voices in this area of state interference and concerns 

still exist that these developments may not be translating to changes in the front-line work 

of Oranga Tamariki staff. This tells us that we must make sure there are robust oversight 

processes in place to ensure that consultation with Māori is taken seriously and leads to 

effective change. This will help create policy development processes that are efficacious, 

that actually lead to the change that Māori communities want. 

 

A report released in August 2018 found that there was insufficient independent oversight 

of Oranga Tamariki’s wider systems and processes. In discussing the lack of space for 

Māori ideas and perspectives, the report found that there was “insufficient knowledge of 

and focus on Te Ao Māori by agencies given the high proportion of Māori children and 

young people in the care and protection and youth justice systems.”119 The report noted 

that an important part of ensuring adequate accountability is assessing whether the actual 

experience of tamariki and whānau Māori who interact with Oranga Tamariki’s systems is 

improving.120 It recommended moving away from having just one Children’s 

Commissioner and introducing a second full time statutory commissioner. One 

  
119  Sandi Beatie Strengthening independent oversight of the Oranga Tamariki system and of  

children’s issues in New Zealand: Post consultation report (Ministry of Social Development,  

August 2018) at 8. 
120  Sandi Beatie, above n 119, at 4. 
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commissioner’s focus would be on the rights and interests of all children and the second 

would primarily focus on monitoring the Oranga Tamariki system.121 Although not an 

official recommendation of the report, one suggestion made during the consultation process 

that led to the report was that a Māori Commissioner be appointed to bring focus to the 

disproportionate number of tamariki Māori in care.122  

 

The 2018 report emphasised that the additional safeguards that come with having a robust 

independent oversight of the department’s systems were particularly important while new 

systems were being developed.123 This point is crucial. In order to create a system where 

there is meaningful long-term change to create better outcomes in the care of tamariki 

Māori, there must be extensive Māori involvement in developing these new systems, both 

at the level of development and in the oversight processes that ensure accountability.  

 

In July 2019, the Independent Children’s Monitor was established to monitor and assess 

Oranga Tamariki’s compliance under the Act and the National Care Standards Regulations 

2018. The Monitor is still under development however as part of this development in mid-

2019 MSD held 22 hui across the country to consult with Māori about what the independent 

oversight system could involve.124 Following this, between January and March 2020, 19 

hui were held around the country to discuss how the Children’s Monitor, Office of the 

Children’s Commissioner and Office of the Ombudsman would work to provide 

independent oversight of Oranga Tamariki. These hui created an opportunity for Māori 

communities and organisations to influence these important oversight processes and 

therefore have an effect on the government’s influence in their lives, making the process 

more individualised. 

 

However, in order to have a continuing individualised system in which Māori can have an 

influence over the state’s interference in their whānau’s lives, this extensive consultation 

  
121  Sandi Beatie, above n 119, at 20. 
122  Sandi Beatie, above n 119, at 10. 
123  Sandi Beatie, above n 119, at 6. 
124  Independent Children’s Monitor Engagement hui with Māori on the independent oversight of the  

Oranga Tamariki System (May 2020) at 5. 
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must not end when the independent oversight systems are finalised. Māori must have a 

continuing role in the oversight of Oranga Tamariki in order to ensure their consultation 

on policies and practices leads to meaningful change, rather than being mere lip service.  

 

Having robust oversight systems in place may make civic control over Oranga Tamariki’s 

policies unconditioned and in turn efficacious. When Māori play a key role in the oversight 

of Oranga Tamariki’s policy development, their whānau will not be subject to the 

willingness of the government department to listen to Māori voices. There will an 

obligation on the department to do so and therefore the civic control over policy 

development will be unconditioned.  

 

Improving this unconditioned element may lead to more effective change, strengthening 

the efficacious civic control requirement for legitimacy. Involving Māori in creating 

solutions for tamariki Māori under the care of Oranga Tamariki is likely to lead to better 

outcomes for tamariki Māori.  

 

In the policy development of Oranga Tamariki, we are witnessing a more individualised 

civic control than we have in the past. Involving a range of Māori perspectives in the 

independent oversight systems is likely to make civic control over the policy development 

process more unconditioned. This ultimately may enable Māori whānau most affected by 

Oranga Tamariki’s policy decisions to have an effective influence over the department’s 

interference with their lives. Consequently, the legitimacy of the government department 

has the potential to be strengthened. However, we will not be able to assess whether this 

wider consultation with Māori has been truly efficacious until the policy development 

processes have been finalised and running for a few years. We will then be able to assess 

the true impact of the changes in Oranga Tamariki on outcomes for tamariki Māori. 

 

VII  Outcomes of Failing Legitimacy 

 

The legislative and policy developments surrounding the care and protection of tamariki 

Māori have historically lacked legitimacy. More recent legislative developments since 
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2017 indicate that a legitimacy deficit in this area continues to exist. The policy 

development processes of Oranga Tamariki in recent years show promise of a more 

individualised, efficacious and unconditioned form of civic control for Māori whānau most 

affected by Oranga Tamariki’s policy decisions. However, the New Zealand government 

has a long history of failing tamariki Māori in its care through illegitimate legislative and 

policy development processes. This tells us that we must be extremely critical of the 

improvements identified in this paper and continue to monitor outcomes for tamariki Māori 

and their whānau who are involved with Oranga Tamariki. This section will examine the 

consequences of this historical failing of state legitimacy. The continuous legitimacy deficit 

identified has led many Māori whānau and communities to call for the responsibilities that 

Oranga Tamariki have in caring for tamariki Māori to be transferred back to Māori whānau, 

hapū and iwi. 

 

Pettit argues that where a state’s actions are legitimate, or non-dominating, the people will 

challenge any unjust laws in a way that recognises the legitimacy of the state. In the case 

of Oranga Tamariki’s legislative and policy developments, we see what happens when a 

state fails to act in a legitimate way in a certain area. While the wider legitimacy of the 

state is still recognised, when it comes to the care and wellbeing of tamariki Māori, the 

state has acted in a way that calls its legitimacy into question. Consequently, many Māori 

whānau and communities affected by the state’s unjust outcomes seek to remove this power 

and responsibility from the state. In the realm of protecting the wellbeing of tamariki Māori, 

the state is no longer considered to be a legitimate actor by many. 

 

This discontent is illustrated through the ‘Hands Off Our Tamariki’ movement. It should 

be noted that the ideas behind this movement are not new, many Māori have been calling 

for the state to stop interfering in the care of tamariki Māori for generations.125 This has 

come about through the continued failing of the state to prioritise Māori needs and solutions 

for the wellbeing of tamariki Māori. Consequently, movements such as Hands Off Our 

Tamariki call for an end to state interference with tamariki Māori and instead want to give 

  
125  Hands Off Our Tamariki “Hands Off Our Tamariki : a Rally to Demand the Halting of State  

Abuse of Māori Tamariki And Whānau” (press release, 22 July 2019). 
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“decision-making power and resources to hapū, iwi and Kaupapa Māori organisations for 

the wellbeing of tamariki Māori.”126 The movement recognises the cultural and collective 

responsibility of Māori to protect and care for tamariki and pēpi Māori. Over 17,000 people 

have signed an open letter to the government to stop the removal of tamariki Māori from 

their whakapapa context of whānau, hapū and iwi, among other transformative demands.127 

The movement argues that allowing the continued removal of tamariki Māori from their 

whakapapa connections “will continue the perpetuation of colonial practices resulting in 

marginalisation and alienation for their children.”128 

 

In considering the legitimacy of the state through Pettit’s framework, it can be useful to 

look to whether a particular realm of authority within a state can be considered legitimate. 

Here, the state’s powers surrounding the care of tamariki Māori hold a significant 

legitimacy deficit. As a result, Māori communities and whānau continue to call for this 

power to be taken away from the state and the management of the wellbeing and protection 

of tamariki Māori be returned to iwi and Māori organisations. The Hands Off Our Tamariki 

movement illustrates that when a state is considered to be acting in an illegitimate manner, 

people may refuse to recognise the legitimacy of the state in that particular area. 

 

VIII Conclusion 

 

Oranga Tamariki and its predecessors have been failing tamariki Māori for generations. An 

analysis of Oranga Tamariki’s legislative and policy development processes tells us that a 

significant legitimacy deficit exists throughout these processes. Those most affected by 

Oranga Tamariki’s practices and processes have not been able to have individualised, 

efficacious and unconditioned civic control over the legislative and policy developments 

surrounding the government department.  

 

  
126  Hands Off Our Tamariki, above n 125. 
127  Hands Off Our Tamariki “Hands off our tamariki petition” (2019) Our Action Station  

<our.actionstation.org>. 
128  Nicola Atwool “Child-Centred Practice in a Bi- and Multi-Cultural Context: Challenges and  

Dilemmas” (2020) 26 Child Care in Practice 300 at 305. 
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The historic analysis of the Puao-te-ata-tu report illustrates that Māori voices have been 

able to influence legislative decision making at times in the past. However, a lack of 

unconditioned civic control meant that this influence did not transfer to policy 

development, despite many references to it by government officials and ministers.  

 

The more recent legislative reforms surrounding Oranga Tamariki failed to have civic 

control that was individualised, efficacious and unconditioned. Māori whānau who were 

most affected by the legislation did not have adequate civic control over the developments. 

Consequently, a significant legitimacy deficit arose.  

 

In considering the legitimacy of Oranga Tamariki, it is also important to look to the policy 

development processes. These processes can help inform us as to whether the current 

actions being undertaken by the government department can be considered legitimate. 

There does appear to be an improvement in the legitimacy of these processes, particularly 

in terms of the individualised condition of legitimacy, a wider range of Māori voices are 

getting the opportunity to be heard in regards to their ideas and solutions for policy 

development.  

 

However, Oranga Tamariki and its predecessors have a long history of acknowledging the 

disadvantages faced by tamariki Māori within its systems yet failing to make effective 

change to address this. Therefore, it is crucial that we scrutinise the efficaciousness of this 

apparent new influence and ensure that the civic control is unconditioned. 
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