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Abstract: The establishment of Oranga Tamariki, The Ministry for Vulnerable Children was 
supposed to end the perception that the law protecting vulnerable children and young people was 
crisis driven. The establishment of a stand-alone Ministry was to stabilise the law and improve 
outcomes for the most vulnerable. However, the law reform process to implement this change 
undermined rather than supported this effort. The method of reform, its intrinsic link with 
government ideology, close connection to previous reforms and the opposition to legislative 
amendments undermined the foundations the reform sought to lay. This paper suggests that the law 
reform process could have been better utilised as a vehicle with which to emphasise and accentuate 
the ultimate aims of the reform and assist in their successful implementation. The paper tracks 
various tensions in the reform process and suggests that these deficiencies permeate the law that 
has resulted. As such, the paper suggests the ultimate goal of the reform remains unrealised, not 
for lack of intention, but due to fundamental flaws in gaining support from key stakeholders. 
Because of this, the likelihood of future reform is high. The law reform process could have placated 
rather than enhanced this risk.  
 
Key Words: Oranga Tamariki; Children; Vulnerable Children; Ministry for Vulnerable Children; 
Child Welfare  
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I Introduction  
 

Ko te wā o te tamarikitanga he wā mō te hari mō te koa. Kia kaua kē e pokea e te 
mataku e te tūkino me te taratahi; Childhood should be a time of joy and light. It should 
be free from fear and neglect and isolation.1 

 
Ending the cycle of serious abuse to our vulnerable children and young people is not an 
honourable but essential undertaking for the government of New Zealand. Around 60,000 
children are reported to Child, Youth and Family (“CYF”) every year2 and in 2016 a record 
number of children (just under 6000) were taken into state care3 with an estimated one out 
of three New Zealand children living in poverty.4 The law that seeks to protect our most 
vulnerable has been in a consistent state of flux, largely responsive to tragic events that 
provide evidence of failures within the system. The establishment of a stand-alone 
Ministry, the Ministry for Vulnerable Children, Oranga Tamariki ((“Oranga Tamariki”, 
“MVC”, “the new Ministry”) in 2017 can be viewed as an attempt to steady the crisis driven 
reform approach New Zealand has arguably been following thus far.  
 
The process of law reform can be a source of legitimacy and a means with which to build 
a stable foundation for the law that results. This paper will argue that the law reform process 
that lead to the establishment of Oranga Tamariki was utilised in such a way that the 
stability of the resulting reforms is undercut, and the aim of ending a crisis driven reform 
model undermined. To do so, this paper will highlight aspects of the process that indicate 
a lack of stability. It will suggest amendments to these could have altered the perception of 
the process and the stability of the result.  The paper will begin by providing the context 
within which Oranga Tamariki was established, as well as providing a framework of 
previous iterations of reform in this area. The paper will critique the establishment of the 
panel that undertook the reform of CYF, and will suggest that the influence of political 
ideology left little room for alternate options to be considered. Further, the paper will 
highlight the confused relationship between the reform in question and reform undertaken 
directly prior to this, and propose this perpetuates instability. Finally, the paper will focus 
on the interface between the intentions of a policy and the subsequent transformation of 
  
1 Iwi Chairs Forum “A Covenant for our Nations Children” (Henwood Trust, August 2016).  
2 Katie Kenny “Faces of Innocents CYF to be shut down and replaced by a new ministry” (28 July 2016) 
Stuff www.stuff.co.nz. 
3Stacey Kirk “Record number of children in the care of CYF as Govt prepares for new era in state care” (30 
March 2017) Stuff www.stuff.co.nz.  
4 Simon Collins “Nearly one in three New Zealand children ‘living in poverty’” The New Zealand Herald 
(online ed, Auckland, 15 December 2015).  

http://www.stuff.co.nz/
http://www.stuff.co.nz/
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such intent into law. This will be done through the lens of the Children, Young Persons and 
Their Families (Oranga Tamariki) Legislation Bill 2016. The tensions during the 
progression of this Bill undermine the longevity of the reform.  
 
The paper aims to suggest that Oranga Tamariki, while well intentioned, sits on unsteady 
footing and an emphasis on a stable law reform process could have eased this. It will argue 
that the law reform process can be utilised as a means by which to propagate a sense of 
stability for the law. The transformation of CYF into Oranga Tamariki was intended to 
steady the law but the law reform process undermined, rather than emphasised, this quest 
for stability.  
 
 
II Background 
This paper tracks a reform process that, as with any reform of the law, is somewhat 
convoluted. This part seeks to outline some of the key background material and context for 
navigating the following law reform landscape.  

A Key Figures and Institutions  

In the case of child welfare, the relevant Minister is the Minister for Social Development. 
In the context of this paper, there are two key figures in the role: 5 
 

• Paula Bennett MP (Minister for Social Development 2008 – 2014).  
• Anne Tolley MP (Minister for Social Development 2014 – 2017). 

 
Key parties in opposition at the time of this reform were, the Labour Party, the Green Party 
of Aotearoa New Zealand (“the Green Party”) and the Māori Party. At the time of reform 
the Māori Party had a Relationship Accord with the National Party following the 2014 
General Election. The Accord provided the National Party with Confidence and Supply, in 
return for support of policy priorities for the Māori Party. This did not preclude vocal 
opposition by Marama Fox MP, co leader of the Māori Party. Other key figures who were 
vocal in their opposition to the reform were: 
 

• Jacinda Ardern MP (Labour Spokesperson for Children, appointed Leader of the 
Labour Party in 2017); 

  
5 “Hon Paula Bennett” beehive.govt.nz www.beehive.govt.nz; and “Hon Anne Tolley” beehive.govt.nz 
www.beehive.govt.nz.   

http://www.beehive.govt.nz/
http://www.beehive.govt.nz/


6  300236568 

• Carmel Sepuloni MP (Labour Spokesperson for Social Development, Children and 
Pacific Affairs); 

• Jan Logie MP (Green Spokesperson for Social Development); and 
• Marama Davidson MP (Green Spokesperson for Māori Development, Human 

Rights, and Pacific Peoples).  
 

Other key figures and institutions mentioned throughout this paper include, the Privacy 
Commissioner (John Edwards (2014 - present)) and the Children’s Commissioner (from 
2016 Russell Wills, from 2011 – 2016 Andrew Becroft). Prior to 2017 the relevant 
Ministry, for the care of vulnerable children, was the Ministry of Social Development 
(“MSD”) in which CYF operated. Post 2017, the relevant Ministry is Oranga Tamaraki, 
the Ministry for Vulnerable Children.  

B Relationship with Previous Reform 

Ms Bennett led the “Vulnerable Child Reforms” of 2011 to 2014. This reform process 
informs the discussion of, but is distinct from, the process that lead to the establishment of 
Oranga Tamariki. It is vital for the reader to distinguish the two. The process of the 
Vulnerable Child Reforms began with the release of a public consultation document “The 
Green Paper for Vulnerable Children” (“the Green Paper”). Submissions were invited and 
informed the publication of “The White Paper for Vulnerable Children” (“the White 
Paper”), and the Children’s Action Plan. These publications set out a series of reforms to 
be implemented. This lead to the introduction of the Vulnerable Children Bill 2013 and 
subsequent Vulnerable Children Act 2014.6 Notable reforms as a result of this process 
included the introduction of Children Teams, increased vetting for those working with 
children, and reforms to the KiwiSaver Act 2006, so that children in care were 
automatically enrolled in the scheme.7 These are just some of the 30 proposals 
recommended in The White Paper and implemented in the Vulnerable Children Act.8 The 
fact that these reform processes are distinct, albeit close in subject matter and time, will be 
a discussion point of the paper as it illuminates instability.  
 
Mrs Tolley was instrumental in the Modernising Child Youth and Family reform, of 2015 
onwards, that lead to the establishment of Oranga Tamariki. The independent expert 

  
6 Vulnerable Children Act 2014.  
7 Paula Bennett “White Paper for Vulnerable Children” (11 October 2012) beehive.govt.nz 
www.beehive.govt.nz. 
8 Ministry of Social Development White Paper for Vulnerable Children Volume I (Ministry of Social 
Development, October 2012). 

http://www.beehive.govt.nz/
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advisory panel (“Modernising Child, Youth and Family Expert Panel”, “the Panel”) was 
established in 2015.9 The Panel was formed as a part of the Modernising Child, Youth and 
Family Programme.10 At the time of the Panels’ establishment this programme had been 
responsible for a number of reviews of CYF such as the “Broad Report”11 and the Strategic 
Business Case for CYF.12 The Panel was convened as Mrs Tolley was not satisfied with 
the recommendations that had been presented thus far.13 The final report of the Panel 
recommended a child centred approach to achieve the best outcomes for child welfare in 
New Zealand.14 In order to realise this the Panel endorsed the establishment of a standalone 
Ministry. Such a Ministry (Oranga Tamariki) was launched in March of 2017.15 In addition, 
the Children, Young Persons and Their Families (Oranga Tamariki) Legislation Bill was 
introduced in August 2016 and gained Royal Assent in July 2017. This implemented many 
of the supplementary reforms recommended by the Panel. From the establishment of the 
Panel in April 2015 wide ranging reform was implemented in just over two years’ time. It 
is this reform process that the paper argues could have been completed with greater 
certainty and stability.  

C The State of Affairs 

When Mrs Tolley was appointed Minister for Social Development in 2014 with the role 
she inherited a Ministry that had undertaken significant reform in recent months. The 
Vulnerable Child Reforms were in their early stages of implementation. The briefing 
prepared in 2014 by both MSD and the Social Sector Forum for the incoming Minister 
reflects this.16 
 
While the Social Sector Forum (“the Forum”) recognised that the services for vulnerable 
children in New Zealand had been “fragmented and siloed”, there was confidence that the 

  
9 Anne Tolley “Independent expert panel to lead major CYF overhaul” (press release, 1 April 2015). 
10 “Modernising Child, Youth and Family” Ministry of Social Development www.msd.govt.nz. 
11  Howard Broad Review of Child, Youth and Family Complaints System: A Report to the Minister of Social 
Development (Ministry of Social Development, June 2013). 
12 Ministry of Social Development Modernising Child, Youth and Family Programme Business Case: 
Strategic Case Draft for Discussion (Ministry of Social Development, 15 December 2014).  
13 Anne Tolley Modernising Child, Youth and Family Expert Panel Cabinet Social Policy Committee Paper 
(Ministry of Social Development, November 2015) at 2.  
14 Anne Tolley “Radical changes to child protection and care” (press release, 7 April 2016).  
15 Anne Tolley “New Ministry for Vulnerable Children, Oranga Tamariki launched” (press release, 31 March 
2017).  
16 Social Sector Forum Briefing to the incoming Government (Social Sector Forum, 2014); and Ministry of 
Social Development Briefing to the incoming Ministers (Ministry of Social Development, October 2014).  

http://www.msd.govt.nz/
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Children’s Action Plan was addressing this issue.17 The Forum was complementary of the 
reforms that had been initiated by Ms Bennett in the previous term18. The Vulnerable 
Children Act and Children’s Action Plan were driving fundamental changes in how 
government agencies, and the Non-Government Organisations (“NGO”) sector, worked 
together to protect and improve the well-being of children and young people.19 The briefing 
for the incoming Minister from the Ministry of Social Development mirrored this 
approach.20 Regardless of this optimisim within a year Mrs Tolley had established the 
Panel which would implement the most drastic reforms of CYF since its inception in 
1989.21 Where the pressure for such reform came from, when recent reforms had not had 
sufficient opportunity to be implemented, is unclear.  
 
The Forum also advised the incoming government more generally as to how to best 
implement change in the social sector area. The Forum warned that it was essential that 
any process to set new targets or results should engage front line services, and the 
community, to achieve “buy-in” and commitment. 22 Further, on the subject of integrating 
services the Forum felt that when:23  
 

…done well they can improve the focus on clients and results, improve engagement 
with and access to services and reduce unnecessary visiting and assessment. There is, 
however, more limited evidence of the impact of those approaches on longer-term 
outcomes and the transaction costs of co-ordination and integration can be high. Care 
is therefore needed when deciding which problems and populations or needs require 
an integrated approach and how best to achieve integration. In addition, integration 
needs to be designed and delivered sustainably. Change needs to be led and success 
sometimes depends on particular agencies or workers. 

  
The Forum was positive about the potential of data and analytics to improve services for 
people.24 Such integrated data sets give a better understanding of individuals and families 
as they move across services over time and support better service targeting, funding 
decisions and informed frontline services.25 However, the Forum warned of “significant 
  
17Social Sector Forum, above n 16, at 4.  
18At 5.   
19 Social Sector Forum, above n 16, at 4.  
20 Ministry of Social Development, above n 16.  
21 Tolley, above n 14.  
22Social Sector Forum, above n 16, at 2. 
23At 3.  
24At 5.  
25At 5.  
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challenges” that needed to be worked through, and that “…people’s lives do not match our 
data structures…we need to build stakeholder and community understanding of the 
potential uses of data and analytics”.26 Making better use of data and analytics across the 
social sector was said to require sustained effort to:27 

 
Understand and address the current privacy and permissions environment (including 
learning about how we best use Approved Information Sharing Agreements – AISAs); 
ensure we have the necessary infrastructure; meet challenges of data quality and 
records linking; build the necessary capability and expertise across the social sector… 
 

The briefing from the MSD recommended that investment in technology and robust 
information governance was necessary for better use of data and analytics.28 There were 
doubts about the use of predictive modelling based on administrative data held by the 
Government to identity and assess at risk children. This was based on the fact that the use 
of such data in the context of identifying at risk children was untried, carried ethical risks, 
and warranted careful and staged development and training.29  The establishment of Oranga 
Tamariki was, in part, driven by a desire to better utilise the datasets available to the 
Government and to target interventions according to such information. The implementation 
of this faced fierce opposition. The advice on the use of data and analytics, if followed, 
could arguably have eased the opposition which the legislative reform to implement and 
establish Oranga Tamariki faced in the House and in wider discourse. This paper will 
propose that simple measures such as these, streamline the law reform process and stabilise 
the resulting law. 

D Political Landscape 

1 Ideology 

Since 2008 the National Government has implemented a social investment model across 
many areas of the welfare sector in New Zealand.  Social investment means: 30 
 

Using information and technology to better understand the people who need public 
services and what works, and then adjusting services accordingly…Much of the focus 
is on early investment to achieve better long-term results for people and helping them 

  
26Social Sector Forum, above n 16, at 6.  
27At 6.   
28Ministry of Social Development, above n 16, at 12.  
29Social Sector Forum, above n 16, at 6.  
30 “Social Investment” (12 July 2017) The Treasury www.treasury.govt.nz. 

http://www.treasury.govt.nz/
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to become more independent.  This reduces the number of New Zealanders relying on 
social services and the overall costs for taxpayers. 

 
Emily Keddel describes the social investment approach as follows:31 

 
The Social Investment approach to social policy aims to reduce the forward liability, 
that is, the future financial costs of the state by reducing future contact with the benefit 
system, criminal justice system and notifications to the state child protection service. 

 
As it applies to the subject of this paper, the basis of the investment approach is an actuarial 
valuation of the long term costs to Government that are associated with poor outcomes of 
vulnerable New Zealand children.32 Liability is assessed based on risk factors that indicate 
the likelihood of future poor outcomes which would in turn result in a cost to the 
government and wider social sector.33 Children are therefore grouped based on risk profiles 
and characteristics, and services are targeted accordingly.34 Beyond the reform that is the 
focus of this paper, the approach has influenced many other reforms in the welfare sector. 
The establishment of Oranga Tamariki lies within this context.  
 
A key element of the social investment ideology is “targeted intervention”.35  Part of 
utilising the social investment approach requires ‘identifying’ and ‘categorising’ 
individuals at risk of cost to the state in the future, and intervening and providing costs in 
the present to reduce this. This identification model is apparent in the focus on “vulnerable 
children” in the reform led by both Ms Bennett and Mrs Tolley. The focus on identifying 
‘vulnerable children’ based on their potential cost to the state was apparent from the outset 
of The Green Paper: 36   
 

Children in contact with Child, Youth and Family are five times more likely to have a 
Corrections’ sentence by age 19 or 20 than a young person with no contact with Child, 
Youth and Family. Links between childhood experiences and adult mental health, 
substance abuse, poor education and employment outcomes have been well 

  
31 Emily Keddel The Child Youth and Family Review: A Commentary on Prevention (The Policy Observatory, 
June 2017) at 5. 
32 Modernising Child, Youth and Family Expert Panel Modernising Child, Youth and Family Expert Panel: 
Interim Report (Ministry of Social Development, July 2015) at 106.  
33 At 106.  
34 At 106. 
35 Above n 30. 
36 Ministry of Social Development Every child thrives, belongs, achieves: The Green Paper for Vulnerable 
Children (Ministry of Social Development, July 2011) at 3. 
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documented. The costs to the individual and society as a whole of not giving children 
the best start in life are high. Because we know that a good childhood is important we 
need to focus on those children who are vulnerable.  

 
The prevalence of the social investment approach throughout the National Party’s 2017 
Election Campaign suggests it has become an intrinsic aspect of the Party’s political 
ideology. Nationals “plan” for serious young offenders is an example of this. The policy 
was prefaced on the use of data to identify the 150 young people committing a large number 
of crimes of a serious nature, those that were at risk of future cost to the state.37 Such 
individuals would be classified as “Young Serious Offenders” who would be sent to a 
defence-led Junior Training academy to decrease their risk of future offending and in turn, 
cost to the state.    
 
Implementing targeted intervention, in accordance with the social investment approach, 
involves navigating privacy and human rights. There appears to be a level of flexibility by 
the Government in this area so that targeted intervention can be realised. Another election 
policy was the “Methamphetamine Action Plan”. This involved increasing measures 
available to Police in order to “clamp down hard” on organised crime and drug dealers. It 
was this group that was “identified” to be perpetuating the high levels of methamphetamine 
dealing in New Zealand.38 “Firearm Prohibition Orders” if implemented would allow 
Police to search the property of ‘the most serious gang members’ at any time to ensure 
there were no firearms.39 Further, there would be obligations for gang members on a benefit 
to justify expensive assets and if not justified benefits could be cancelled or declined. The 
perceived benefits of the implementation of this ideology seem to inform the extent to 
which the Government will go, to turn the policy into law, regardless of legal implications. 
Such an insight informs the reform process of this paper. The interface between utilising 
data to allow intervention and rights to privacy was a contentious issue in the establishment 
of a legal framework to allow the collection of this data.  

2 Method of reform  

The use of a panel as an instrument for implementing sweeping reform, as occurred with 
the Panel which is the focus of this paper, has been a common strategy of the National 
Government since 2008. In 2010 a Welfare Working Group was established which 

  
37 Amy Adams “National’s plan for serious young offenders” (press release, 13 August 2017).  
38 Paula Bennett “New crack down on gangs and drugs” (press release, 3 September 2017).  
39 Bennett, above n 38.  
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investigated long term welfare dependence.40 In keeping with the social investment 
ideology an actuarial valuation estimated the lifelong cost of beneficiaries for the state to 
be $78 million and identified those at risk of welfare dependency and in turn a risk of 
increased cost to the Government.41 According to the insights of the panel, “… long term 
benefit dependency can be avoided if investments are well targeted and timely.”42 The 
reforms were seen as an expense in the short term to reduce dependency and cost to the 
government and tax payer in the long term.43 They were, however, controversial.44 As a 
result of the report of the group more than three quarters of all beneficiaries were forced to 
seek work or face cuts to their benefit payments. This was enabled under the Social Security 
(Benefit Categories and Work Focus) Amendment Bill 2013.45 The panel was criticised for 
its narrow terms of reference, punitive approach to welfare,  exclusion of significant 
matters and for being:46  
 

One of the most unenlightened pieces of work to emerge from a government funded 
task force. Most submissions were ignored, revealing that much of the consultation 
process was simply a public relations exercise.  

 
Similar examples of the use of a panel to implement reform include: 
 

• The Expert Parole Panel (2009) which recommended a focus on managing 
offenders based on their risk to the community not the category of sentence or 
offence47; and  

• The Work and Income Board (2012) which was established to oversee the 
investment approach to welfare, and was responsible for overseeing the delivery of 
reforms that would embed this approach across the welfare system.48 

 

  
40 Paula Bennett “Paula Rebstock to chair Welfare Working Group” (press release, 13 April 2010); and Paula 
Bennett “New Board to oversee Work and Income performance” (press release 15 May 2012). 
41 Paula Bennett “Welfare reforms pass into law” (press release, 9 April 2013).  
42 Kay, above n 45.  
43Paula Bennett “Welfare Reform” (29 February 2012) beehive.govt.nz www.beehive.govt.nz.   
44 “Bennett rejects ‘hypocrite’ claims” The New Zealand Herald (online ed, Auckland, 28 February 2012); 
and Kate Chapman “Bennett unapologetic about welfare reforms” (20 March 2013) Stuff www.stuff.co.nz. 
45 Martin Kay “Extensive Welfare Shake Up Needed: report” (22 February 2011) Stuff www.stuff.co.nz.  
46 “The Alternative Welfare Working Group” Child Poverty Action Group www.cpag.org.nz; and “Bennett 
rejects ‘hypocrite’ claims” above n 44.  
47Judith Collins “Minister welcomes Expert Panel probation plan” (press release, 14 October 2009).   
48 Bennett “New Board to oversee Work and Income performance”, above n 40. 

http://www.beehive.govt.nz/
http://www.stuff.co.nz/
http://www.stuff.co.nz/
http://www.cpag.org.nz/
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The use of a panel to prompt law reform is therefore a common strategy for the Government 
of the time, and the establishment of Oranga Tamariki as a result of the report of a panel 
cannot be understood in isolation from this context. 

E Iterations of Reform   

Any reform to child welfare law in New Zealand cannot be truly understood in isolation 
from the history of law reform in the area. Child welfare law in New Zealand has a history 
of crisis driven reform; reform that responds to failures in the system identified as a result 
of tragic events that result in pressure on the government and CYF to ‘do better’. This 
model of reform is inherently destabilising and incoherent. This part of the paper provides 
a background to the ‘crisis driven’ reform model Oranga Tamariki seeks to resolve, as well 
as context to the devastating harm to children that necessitates government intervention.  
 
The inception of CYF in 1989 and the passing of the Child, Young Persons and Their 
Families Act 1989 was a world leading legislative step:49 
 

It was ground-breaking, it was world leading, and it placed children and family at the 
centre of that legislation…In particular, the principles of that Act, under s 13(2), 
included sentiments like, for instance, "(f) where a child or young person is removed 
from his or her family, whānau, hapu, iwi, and family group, … that,—(i) wherever 
practicable, the child or young person should be returned to, and protected from harm 
within, that family, whānau, hapu, iwi". 

 
Despite its “world leading” potential, CYF was restructured 14 times since that inception.50 
Much of this reform was in response to harrowing statistics, stories, and events that would 
reach media headlines and place pressure on the government for action. In 1993, then 
Children’s Commissioner Dr Ian Hassal reviewed the death of 11 year old Craig Manukau 
as a result of actions of the child’s father. The death was deemed “…foreseeable and 
preventable.”51 That same year, 11 year old Wayne Kairau – Sandhu was beaten to death 
by his stepfather but was not reported missing to Police until the following year. A review 
in 1994 criticised CYF for not acting sooner and “…more authoritatively.”52 A coroner’s 
report into the death of James Whakaruru in 1999, found there were numerous instances of 

  
49 (13 December 2016) 719 NZPD 4711.  
50 “New children’s ministry to be under ‘constant restructure’” (1 April 2017) RNZ www.radio.nz. 
51 Warren Barton “Faces of Innocents: Craig Manukai, ‘the grease-weasel’” (25 July 2016) Stuff 
www.stuff.co.nz.  
52 Stacey Kirk and Katie Kenny “A Trail of Broken Promises”: 1992 – 2015” (24 November 2015) Stuff 
www.stuff.co.nz.  

http://www.radio.nz/
http://www.stuff.co.nz/
http://www.stuff.co.nz/
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abuse leading up to the death of James. The death was as a result of the actions, like Craig 
Manakau, of the young boy’s stepfather. Despite the warning signs there had been no 
intervention and a report into the case by Children’s Commissioner Roger McClay was 
published in 2000.53 It pointed to lack of communication between health and welfare 
agencies as contributing factors and called for more information sharing.  
 
Again, in 2000 Rt Hon Helen Clark called for a review of community health services and 
condemned New Zealand’s level of child abuse. This was after the death of Lillybing ( full 
name Hinewaioriki Karaitiana-Matiaha) who was severely abused while in the care of aunts 
(the child was beaten, shaken and scalded in hot water).54 In the same year ACC launched 
an initiative that would mean CYF would be notified if a child was reported as having more 
than 10 “accidents” before their fifth birthday. The Children’s Commission Roger McClay 
demanded a free 24-hour emergency phone line to combat child abuse. The result was the 
0508 FAMILY direct line.55 Principal Youth Court judge Mick Brown reported that CYF 
was under “extreme pressure” and called for urgent change.  The death of two Masterton 
sisters, following years of violence, in 2001 prompted a new strategy for dealing with 
abused Māori children.56 In September 2013, Cora Burrows was murdered by her step 
father at age 6. This was despite her father contacting CYF with concerns for her safety. 
Investigations found the call was not recorded nor followed up and as a result Children’s 
Commissioner Cindy Kiro recommended all CYF phone calls be recorded.57 
 
 
In 2003 there was review of CYF by the Treasury, MSD and CYF. The Principles Baseline 
Review of CYF found "deep and systemic problems" which were "…about much more 
than just levels of resourcing…".58 Chief Executive Jackie Pivac resigned as a result. That 
same year the tragic and shocking story of Nia Glassie made headlines. Coroner Wallace 

  
53 Kirk and Kenny, above n 52.  
54 Kirk and Kenny, above n 52. 
55 Kirk and Kenny, above n 52. 
56 “Report into Girls deaths find fault with CYF” The New Zealand Herald (online ed, Auckland, 12 
November 2003).  
57 “CYF admits getting call from Coral’s father” The New Zealand Herald (online ed, Auckland, 17 October 
2003); and “Report on Burrow’s call to CYF released tomorrow” The New Zealand Herald (online ed, 
Auckland, 17 December 2003); and Ruth Dyson “Minister welcomes CYF reports” (press release, 18 
December 2003); and “Cora-Ellen’s inquest reveals CYF loophole” (17 February 2009) Stuff 
www.stuff.co.nz. 
58 Ruth Dyson “CYF baseline review findings released” (press release, 23 October 2003). 

http://www.stuff.co.nz/
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Bain described the abuse the 3 year old suffered as “chilling”. Then, in 2009 22-month old 
Hail-Sage McClutchie suffered fatal brain injuries as a result of child abuse.59  
 
Media attention surrounding fatalities perceived to be the fault of failings within CYF 
continue to be prevalent even in the context of this most recent reform. In 2015 the case of 
Moko Rangitoheriri, like Nia a three year old victim, who fell through the gaps of CYF 
prompted calls for action. The death of a 17 month old child in 2015 also made headlines. 
The child was returned to the care of a methamphetamine using household, and CYF 
admitted the information provided to the judge, who determined the child would return 
home, by CYF was “poor”.60 The dysfunctional family of eight month old Isaiah Neil, who 
died in a hot car while his carers smoked synthetic cannabis, had been frequently alerted to 
social workers before the death in 2015.61 In August 2017 allegations of sexual assault 
were made by two young girls while in state care.62 This is the context within which the 
establishment of Oranga Tamariki operates.  
 
The welfare of children is an inherently emotionally driven law reform issue and as such 
has been perceived to be crisis driven. The establishment of Oranga Tamariki was intended 
to change the model and stabilise the law that defends the most vulnerable children and 
young people. This paper will argue that while honourable in intent, the law will be 
inherently unsound if the law reform process does not perpetuate a sense of stability and 
as such the inherent instability of this law may be something New Zealand must continue 
to contend with.  
 

F The Establishment of Oranga Tamariki  

To combat the perceived failings of CYF Oranga Tamariki was launched in March 2017.63 
This standalone model signalled a conceptual shift; where CYF worked on a “crisis 
management” model, the new Ministry would identify “at risk” families and young people 
early on and work intensively to prevent harm.64 Early indicators of “at risk” children or 

  
59 Kirk and Kenny, above n 52. 
60 “Secret recording on CYF case released to Media” The New Zealand Herald (online ed, Auckland, 27 
February 2017).  
61 Jared Savage “CYFS warned of ‘next Nia Glassie’ before baby Isaiah Neil dies in car while family smoke 
drugs” The New Zealand Herald (online ed, Auckland, 1 July 2017).  
62Phil Pennington “Girls report sexual assault while in state care” (3 August 2017) RNZ www.radionz.co.nz.  
63 Tolley, above n 15.  
64 Laura McQuillan “Q&A: Whats different about Oranga Tamariki, the Ministry for Vulnerable Children?” 
(3 April 2017) Stuff www.stuff.co.nz. 
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families would be evidence of family violence, children displaying signs of offending 
behaviour or with parents who experienced care during their own childhood.65Parents who 
have experienced state care are a key part of this group as evidence shows that young 
people who have experienced state care have high rates of early parenthood and 
imprisonment.66 Parents at risk of having vulnerable children would be identified ‘pre-
birth’. With knowledge of the influence of the social investment model, this reform aligns 
closely with Government priorities to identify those that most necessitated the use of funds.  
 
Following significant debate the new Ministry was launched by Mrs Tolley with lofty 
goals:67 
 

The Ministry puts children and young people’s safety and wellbeing first. It will work 
with families and whānau to ensure children and young people get access to the care 
and support they need… This is the start of a four to five year major transformative 
programme to build a more child-centred care and protection system, focusing on 
harm and trauma prevention and early intervention 

 
When asked how the new Ministry would be different to CYF, Mrs Tolley said the ministry 
will be child centred, and will not operate by responding to crisis but by stepping in to 
prevent unnecessary tragedy.68 This need for stability was emphasised in the first reading 
of the Oranga Tamariki Legislation Bill:69 

 
Achieving real and enduring change that improves the long-term life outcomes for our 
most vulnerable children and young people requires bold legislative reform, and that 
is what this bill is about. 

 
How best to protect the vulnerable children in society is by no means a new issue for 
government, and society, to contend with. However, reform that is consistently crisis and 
emotively driven culminates in law that lacks certainty, clarity and stability. The reform of 
CYF into Oranga Tamariki was an attempt to stabilise the law relating to vulnerable 
  
65 Modernising Child, Youth and Family Expert Panel Expert Panel Final Report: Investing in New Zealand’s 
Children and their Families (Ministry of Social Development, December 2015) at 75. 
66 S Crichton and others New findings on outcomes for children and young people who have contact with 
Child, Youth and Family, (Ministry of Social Development, 2015); and Modernising Child, Youth and Family 
Expert Panel, above n 65, at 76.  
67 Tolley, above n 15. 
68Rosanna Price “New ‘Ministry for Vulnerable Children’ boss to lead culture change, Tolley says” (18 
August 2016) Stuff www.stuff.co.nz.  
69 (13 December 2016) 719 NZPD 4711. 
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children. This paper will argue that the law reform process could have been utilised as a 
tool to perpetuate this stability, but fundamental flaws mean that the stability and intent of 
the law is undermined and misunderstood.  
 
III The Establishment of a Panel  
In 2015 Mrs Tolley announced the establishment of an independent expert advisory panel 
that would be tasked with overhauling CYF:70  
 

For the sake of vulnerable children we must do better, and we need a very clear 
strategy that focuses on the needs of children, rather than the needs of the system… 
New Zealand used to be a world leader in the field of child protection, but I believe 
we are now eight to ten years behind in our thinking in some important areas, such as 
how we support children in state care… 

 
The recommendations of the Panel would be the driving force behind the establishment of 
a standalone Ministry dedicated to Vulnerable Children, in the largest reforms to child 
welfare since 1989. In establishing the panel Mrs Tolley aimed to provide independent 
advice and assurance on the Modernising CYF programme.71 This part of the paper will 
propose that the use of a panel, if not sufficiently representative, can alienate influential 
stakeholders and disseminate a perception of preconceived decision making. Ultimately 
the instability of the panel, that was responsible for this reform, exaggerated subsequent 
opposition to the legislative reforms and undermined the overall stability of the law. 

A The Use of a Panel  

The expert panel was convened because Mrs Tolley believed that, despite improvements, 
significant issues remained with CYF.72 In justifying this Mrs Tolley made reference to a 
number of recent reports including the Mel Smith Report, the Broad Report, a Deloitte 
Report and the Workload Review that all found issues with CYF.73   
 
Mel Smith (Chief Ombudsmen) reported to Ms Bennett in 2011, as a result of a Ministerial 
inquiry into the serious abuse of a nine year old girl who died in 2011.74 The Mel Smith  
Report was released in 2011 and advocated for a child centred approach with all of 

  
70 Tolley, above n 9. 
71 Above n 10.  
72 Tolley, above n 13, at 2. 
73 At 2.  
74 Paula Bennett “Independent Inquiry into serious abuse” (press release, 20 January 2011).  
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government taking responsibility for child safety and welfare.75 Howard Broad was 
responsible for the Review of Child, Youth and Family Complaints System (“Broad 
Report”) which was completed in 2013. The review and recommended ways in which CYF 
could be held more accountable. Broad identified areas of improvement for the 
organisational, professional and regulatory structures in order to better support CYF.76 The 
emphasis of the report was on the establishment of an independent complaints mechanism 
for Child, Youth and Family seperate to MSD.77 The Qualitative Review of Social Worker 
Caseloads, Casework and Workload Management (“the Workload Review”) was 
completed in 2014 and found a lack of clarity existed around the core business of CYF.78 
In mentioning these reports and proceeding with the establishment of the Panel, Mrs Tolley 
failed to mention that in 2011 a Better Public Services Review had found MSD was “well 
placed” when it came to Care and Protection.79 Mrs Tolley placed little emphasis on the 
Children’s Action Plan that had set up measurable targets for CYF to improve their 
services.80 These were the targets that the briefing for the incoming Minister emphasised 
were driving fundamental changes.81 
 
Mrs Tolley was dissatisfied with the Child, Youth and Family Strategic Business Case 
(“the Business Case”) that was presented in late 2014.82 The Business Case was presented 
to Mrs Tolley as a part of the Modernising CYF programme which is mentioned above.83 
The Business Case was influenced by the social investment model in its 
recommendations:84 
 

Because the vulnerable children and young people that, Child, Youth and Family serve 
are at a significantly higher risk of poor outcomes than the general population, they 
make up a large proportion of the New Zealanders known to need more costly 
intervention and services:  
 

  
75Tolley, above n 13, at 7. 
76 At 7.  
77Broad, above n 11. 
78 Tolley, above n 13, at 7. 
79RSW Collective “Part Two of the Modernising Child Youth and Family Expert Panel’s Interim Report: The 
Good, The Bad and the Potentially Ugly” (22 October 2015) RSW www.reimaginingsocialwork.nz.  
80 Ministry of Social Development Children’s Action Plan Identifying, Supporting and Protecting Vulnerable 
Children (Ministry of Social Development, October 2012).  
81Social Sector Forum, above n 16, at 4.  
82 Tolley, above n 13, at 3; and above n 10.  
83 Ministry of Social Development, above n 12. 
84 At 12.   
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(a) Former Child, Youth and Family clients represent 87 per cent of all high cost New 
Zealanders (defined as costing over $350k each to date across Child, Youth and 
Family, Work and Income, and Corrections); 

 
(b) $5.6 billion is the collective costs of these individuals to date (up to age 40) and 

710 individuals have cost over $1 million each. 
 

While the Business Case recognised that a more significant, child centred, operating model 
was required, it recommended that substantial change would require a considered and 
controlled programme of work.85 The case also highlighted the changes that had been made 
by CYF in the last 12 months to improve results for children and young people.86Mrs 
Tolley stated: “while it [the Business Case] represented a good starting point, it did not 
fully encapsulate my vision for CYF’s future operation.”87 In April of 2015 Mrs Tolley 
announced the establishment of the Panel to oversee the development and implementation 
of a new operating model for CYF and to inject “fresh, child centric thinking”.88  
 
It was clear by Mrs Tolley’s statement that, “…the independent expert panel will not be 
tinkering around the edges and small-scale changes are unlikely to produce the results we 
all want to see” 89 that the recommendations of the Panel were intended to be of the kind 
that would prompt large scale reform. In establishing the Panel Mrs Tolley made explicit 
reference to the Welfare Working Group as well as other advisory mechanisms such as the 
Expert Panel on Parole, and the Work and Income Board. 90 The examples referred to, as 
canvassed above, are panels that lead to wide spread and major reform in the area for which 
they were tasked to review. Arguably by making reference to these examples Mrs Tolley 
seems to indicate that the role of the Panel would be beyond mere assurance or advice. 
Further, the panels that she refers to, had all implemented a social investment model in 
their reform, in line with the Governments ideology. Not only does this undermine the 
perception of independence of the Panel by its seemingly inevitable alignment with the 
Government ideology but, by following a preconceived model of reform utilised by the 
Government, there seemed to be a lack of prospect for the Panel to make more nuanced or 
original change. By not being seen to have had the opportunity to canvass a full range of 

  
85 Ministry of Social Development, above n 12, at 16.  
86 At 27.  
87 Tolley, above n 13, at 3. 
88Above n 10.  
89Tolley, above n 9. 
90 Tolley, above n 13, at 5.  
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options the final decision is inherently unstable. This instability and the sense of 
inevitability of the result is further emphasised by the makeup of the Panel.  

B The Panel Members 

The Panel was made up of five members and would produce an interim report by mid-2015 
and a final report by the end of the year. It was advertised that the Panel as a whole would 
have the following skills or attributes:91 
 

Extensive, large scale change management experience, preferably in an operational 
environment. Experience in developing and / or providing assurance on an investment 
approach. A strong understanding of CYF’s operating environment, or of a 
comparable operating environment in another jurisdiction. Senior and recent Public 
Service experience. Strong understanding of tikanga māori and strong governance 
capability. 

 
The appointments were as follows:92 
 

• Paula Rebstock (Chair) (with extensive governance experience from ACC to 
Auckland Transport); 

• Commissioner Mike Bush (experience at senior level with New Zealand Police);  
• Duncan Dunlop (Chief Executive of a Scottish independent advocacy charity for 

young people); 
• Helen Leahy (a former high school teacher with experience in Parliament); and  
• Professor Richie Poulton (with extensive psychological experience).  

 
The makeup of the Panel contradicted the proposal as there was an absence of any member 
with a strong understanding of CYF’s operating environment and tikanga Māori. This was 
concerning as the overrepresentation of Māori was a key issue that the Business Case 
(which Mrs Tolley was presented with) canvassed and therefore should permeate any future 
reform decisions. The Business Case found that while Māori make up only 23 per cent of 
the population of children up to the age of 14, they are around half of the children receiving 
CYF services. Further Māori comprise 55 per cent of the children in the care of the Chief 
Executive, 59 per cent of young people referred to a Family Group Conference and 65 per 
cent of children and young people in a CYF residential care placement.93  

  
91 Tolley, above n 13, at 23.  
92Tolley, above n 9. 
93 Ministry of Social Development, above n 12, at 5.  
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Concerns about the quality of reform for Māori that would come from a panel that did not 
have sufficient experience or knowledge came in particular from the Te Ropu Wahine 
Māori Toko I te Ora (“Māori Women’s Welfare League”).94 National president Prue Kapua 
stated that “without Māori expertise and knowledge we have no confidence that any of the 
panel's findings or recommendations will properly address the needs of our children.”95 
Further, the New Zealand Association of Social Workers felt the decision to not include 
social workers on the panel was “gobsmacking”:96 
 

It's almost as if social work is still being regarded as a bunch of do-good church 
women, rather than professionals that are doing four-year degrees and coming out as 
competent practitioners 

 
As a response to public and stakeholder outcry Peter Douglas was appointed to the Panel 
in July 2015.97 With extensive experience as a social worker and then Principal Māori 
Advisor in the Ministry of Social Development, Douglas then went on to be chief executive 
of Te Ohu Kaimoana Māori Fisheries Trust.98 The appointment of Douglas gives a sense 
of diversity of opinion but as the interim report of the Panel was released at the end of July 
2015, shortly after Douglas was appointed, it is conceivable that Douglas would have been 
limited in the level of influence he could have over the plans of the Panel. A lack of 
membership for a representative of those most affected from the initial stage of reform 
means the reform process lack stability and “buy in” from the relevant stake holders. An 
issue that would be exemplified as the reforms progressed. 
 
The failure to recruit key stakeholders without public pressure raises the question of who 
the reform was for, or perceived to be for. It fuels the rhetoric that the Government was 
aiming for a social investment reform, and as such the Panel process was, in a sense, a 
formality. Such a perception is emphasised by the effort made to engage with other 
stakeholders; namely young people. A Youth Advisory Panel made up of eight young 
people with experience of state care was appointed to provide advice.99 To make an effort 
to engage some, but not all, of the relevant public suggests the deliberative nature of 
omission or at the very least a lack of effort on the part of government. This undermines 
the integrity of the reform. Further, it contradicts the advice given to Mrs Tolley by the 

  
94 “Douglas to put Maori view on CYF review” (9 July 2015) Waatea News www.waateanews.com. 
95Stacey Kirk “Social workers fuming over CYF overhaul snub” (18 May 2015) Stuff www.stuff.co.nz.  
96Kirk, above n 95. 
97Stacey Kirk “Former state care kids included in CYF review” (7 July 2015) Stuff www.stuff.co.nz.  
98 Anne Tolley “Youth Advisory Panel to aid CYF design” (press release, 7 July 2015).  
99 Tolley, above n 98.  
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Social Sector Forum, which emphasised the importance of engaging front line services and 
the community to achieve their “buy-in” and commitment for the reform.100 It seems as if, 
regardless of the subsequent level of consultation the Panel undertook101, that the failure to 
include a key figure for stakeholders such as Māori or Social Workers was a fundamental 
flaw. This would have further ramifications for the stability of this process as when the 
enabling legislation was in the house, the Māori Women’s Welfare League and Social 
Workers were vocal opponents and drove changes to the law. This  fundamental opposition 
from such key stakeholders perpetuates the sense of instability. 
 
It is not only deficiencies in the membership of the Panel that impacted the stability of the 
reform but, equally as importantly, it was those who were present. In particular, it is 
significant that Paula Rebstock was the chair of the Panel. This is because Rebstock was 
also the chair of the Welfare Working Group, Expert Panel on Parole and the Work and 
Income Board. Mrs Tolley’s explicit reference to these advisory groups when establishing 
the Panel and subsequent appointment of Rebstock suggests this Panel is a carbon copy of 
those prior. This is problematic for the outcome of the reform. Not because of a lack of 
competence on Rebstock’s part (in 2015 she was made a Dame Companion of the New 
Zealand Order of Merit)102 but because in all the panels Rebstock had lead for the 
Government she had implemented a social investment approach. As established, the social 
investment approach is so intrinsically linked with the ideology of the current government 
that it casts doubt on the independence of the panel and whether an alternate model was, 
or could have been considered under the circumstances. Particularly where insufficient 
effort was placed on gaining diversity of inputs into the reform, this increases the 
perception of a lack of authenticity of reform. It makes the process appear to be a 
streamlining of ideology across all sectors.  
 
Not only does the appointment of Rebstock point to a specific outcome, so too does the 
appointment of Duncan Dunlop. Dunlop had extensive experience developing an advocacy 
group for Scottish Children with experience of the state care system. Therefore it is 
unsurprising that the final recommendations of the Panel included the establishment of a 
new child centred complaints system, VOYCE – Whakaronga Mai (“VOYCE”). VOYCE 
stands for Voice Of the Young Care Experienced.103 While, such a service is arguably vital 

  
100 Social Sector Forum, above n 16, at 2. 
101 Anne Tolley “Minister welcomes State of Care report” (press release, 27 August 2015).   
102Jo Moir “Dame Paula Rebstock has learnt to ignore the criticism that comes with the job” (31 December 
2015) Stuff www.stuff.co.nz.  
103 “Who Are We” Voyce Whakarongo Mai www.voyce.org.nz.  
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and will be of great benefit, the panel seems to have been ‘loaded’ with panellists who 
would achieve pre conceived outcomes.  
 
This does not seem to be meaningful reform or change, but such that aligned with the 
Ministers aims and the Government’s ideology. While it is the case that law reform is often 
constrained by the ambitions of the relevant Minister, in an area such as child welfare, 
reforming the law based on Ministerial preferences and government ideology arguably may 
not lead to the ‘best’ nor the most stable outcome. It gives a narrow focus to the reform and 
means that alternate more effective options may not be explored. Inherently this means 
further reform will be needed and so continues the cycle of amendments. 

C The Report 

Critiques of the Panel’s report further emphasise a sense of instability. The panel consulted 
across New Zealand and abroad. This involved meeting with staff, young people, 
practitioners and researchers from across the health, education, justice, social services, and 
care and protection fields. The panel also visited youth justice and care and protection 
residences, and family homes.104 Following this, an Interim Report was produced in July 
2015 for the Minister, before being released to the public in September that same year. The 
final report (“the Report”) was announced by the Government in April 2016 but was 
completed in December 2015. In total the report contained 81 recommendations. The Panel 
found that CYF was failing vulnerable children and young people105, that the system was 
fragmented and lacked accountability as well as a common purpose.106 The Panel 
concluded that CYF was not effective at intervening early enough so that children and 
young people were provided with the support they deserved. 
 
There is an emphasis in the report of the Panel on the consequences of early experiences 
for the later life, and cost to the state, of a child. A study the Panel referred to found that 
by the age of 21, for children with a care placement who were born in the 12 months up to 
June 1991: 107 
 

• Almost 90 per cent are on a benefit; 
• Around 25 per cent are on a benefit with a child; 

  
104 Tolley, above n 101.    
105Anne Tolley Modernising Child, Youth and Family Expert Panel: Interim Report Cabinet Social Policy 
Committee Paper (Ministry of Social Development) at 5.  
106 Modernising Child, Youth and Family Expert Panel, above n 65, at 7.  
107Anne Tolley “The future of child protection and care” (7 April 2016).   
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• Almost 80 per cent do not have NCEA Level 2; 
• More than 30 per cent have a Youth Justice referral by age 18; 
• Almost 20 per cent have had a custodial sentence; and 
• Almost 40 per cent have had a community sentence. 

 
Further, demand for CYF services had increased as a result of children re-entering the 
system on multiple occasions (64 per cent of the 61,000 children notified to CYF in 2014 
had a previous notification, the average age of children placed with family was seven to 
eight years old and most already had an average of eight care placements by this age).108 
The workload of staff was mentioned as around 50 per cent of staff time is spent on 
administration:109  
 

…less than 25 per cent of CYF staff work directly with children in need of care and 
protection, and less than one per cent of staff have a dedicated professional support 
role, such as psychologists and therapists. 

 
To rectify this, the Panel recommended a new department and operating model with a 
single point of accountability.110 The new model would be child centred with a focus on 
five core services: prevention, intensive intervention, care support services, transition 
support and a youth justice service aimed at preventing reoffending. These would be rolled 
out over four years.111 The new operating model, as a single point of accountability, would 
be responsible for the long term well-being of vulnerable children.112 The social investment 
approach would achieve this. Children with the highest needs and risks will be targeted 
using actuarial valuations and early interventions will ensure that these children receive the 
care and support they need, when they need it.113 The report was released to the public in 
April 2016, and within a year Oranga Tamariki was launched.  

1 Critique of the report 

The report of the Panel was the driving force behind the establishment of Oranga Tamariki 
but is not without its flaws. David Kenkel, lecturer in Social Work and Community 

  
108 Tolley, above n 107.  
109 Tolley, above n 107. 
110 Modernising Child, Youth and Family Expert Panel, above n 65, at 14; and “Government announces 
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Development at Unitec Auckland when reviewing the Report said “…some of the most 
interesting things about a new policy or document is not what is present in the report but 
what is absent”.114 In the case of the Panel’s report what Kenkel found lacking was any 
mention of “poverty”. The word itself is mentioned once in the 300 page report.115 This 
was surprising to Kenkel due to the well documented link between poverty and increased 
levels of neglect and abuse of children.116 Similar criticisms were made about the Welfare 
Working Group’s reform in 2010:117 
 

The report uses the term “paid work” 242 times but “unpaid work” does not appear 
once. Thus caregiving of young children by their parents is invisible and unvalued. 
Parents are either paid workers or “job seekers” but not nurturers caring for the next 
generation of New Zealanders. 

  
This similarity in criticism feeds the perception of a carbon copy reform process being used 
by the Government and of a predetermined vision being set, without lessons being learnt 
from previous reforms. Ian Matheson, who has extensive experience working with CYF, 
thought the terms of reference and the timeframe dealt to the Panel were ambitious and that 
the report reflects a failure to fulfil these:118  
 

Given the magnitude of change that the interim report and Ministerial statements have 
signalled, the absence of any assessment of high level options, and thus the 
opportunity for the sector to respond/contribute ahead of the final December report, is 
concerning. 

 
Matheson comments, “…our reviews are always undertaken within a political context, and 
take a particular position on what is important, and to whom.”119 The tight timeframe 
furthers the sense that this Panel was fulfilling a predetermined outcome, and as such 
required less time to produce this. This means that the approach as reformed is not stable 
as there is a sense that it was not the “best” choice but the only option. As it was, the social 

  
114RSW Collective “The Absent Elephant in the 2016 ‘Modernising Child, Youth and Family Expert Panel 
Report’ (23 April 2016) RSW www.reimaginingsocialwork.nz.  
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investment model as implemented for vulnerable children faced significant backlash and 
there was much concern as to whether it was best suited for this area of law.  

2 Critique of the ideology 

By purely focusing on the data and statistics, as the social investment model is perceived 
to do, many fear the reality of a situation and the individual people who the statistics 
represent is lost. Dr Carol Harrington a senior lecturer in sociology and social policy at 
Victoria University of Wellington believes the risk assessment approach may result in 
social workers investigating, not supporting, families as they seek to gather “evidence” in 
order to evaluate “risk factors”.120 Harrington suggests this could lead to a more adversarial 
relationship between whānau and social worker.  Social policy expert and child advocate 
Anton Blank also disagreed with the targeted model and advocated for a universal model 
which has been found to be more “effective”. Blank also mentioned the damaging effect 
on Māori the new model would have.121  
 

It's definitely bottom of the cliff, and I think particularly with this strategy, which 
acknowledges that 60 per cent of these most vulnerable children are Māori children, 
this targeted approach has the danger of stigmatising these particular populations, 
especially Māori. 
 

Dr Carol Harrington emphasised Blank’s concerns: 122 
 

…according to a risk-assessment framework, “vulnerabilities” such as a caregiver 
being young, single, impoverished, Māori or an ethnic minority, predict violence and 
criminality. Such people show up in research on child abuse more often in part because 
they attract more state surveillance. Consequently more young, single, poor, Māori 
and minority parents lose their kids to state care and the new Ministry seems set to 
continue that pattern. 

 
This was reinforced by Emily Keddell of the Social Policy Observatory:123  
 

Social investment that was genuinely ‘social’ would involve more diverse criteria for 
judging the system’s success by including measures of people’s experiences of 

  
120 Carol Harrington “New Ministry set to make same mistakes as CYF” (12 April 2017) Newsroom 
www.newsroom.co.nz. 
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122 Harrington, above n 120. 
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services, measures of change in family relationships, and measures of child wellbeing. 
It would also accept that the prevention of child abuse should be aimed at a much 
larger proportion of the population than those captured by child protection system 
statistics. 

 
These critiques do not serve to argue that the social investment model is inherently ill suited 
for this area of law, but that there is a strong opposing view to the reforms as made. A view 
that, due to the timeframe granted to the panel, its makeup, and links to the social 
investment ideology which gave a sense that the result was inevitable, is not placated or 
addressed. This means that the fundamental basis of this reform is not stable and is without 
consensus. While disagreement is inherent, steps throughout the process could have been 
taken to stabilise the implementation, reception, and ultimately the longevity of this reform. 

D   The Next Steps 

The Panel’s report was tabled to Cabinet and advice was sought from the State Services 
Commission, Treasury and MSD as to how best to implement the reforms recommended 
by the Panel. This cross agency working group looked at potential options for a new 
children’s entity.124 Various options were considered from simply enhancing the status 
quo, to a separate department or a department hosting a departmental agency (a new 
organisational form enabled by the Better Public Services Reforms).125 Cabinet agreed with 
the Panel’s recommendations and decided that, due to the significance and scale of reform 
the new operating model would entail, a stand-alone department was the best suited 
option.126 This conclusion by Cabinet to implement a significant reform seems inevitable. 
The Panel was explicitly established to recommend substantial change and the chair of the 
Panel was a key player historically in implementing such fundamentally transformative 
reform.  
 
On 1 April 2017 the Government launched Oranga Tamariki. This new Ministry 
incorporates many existing services including: CYF, some of MSD, Community 
Investment Functions as well as the Children’s Action Plan Directorate, including 
Children’s Teams, Vulnerable Kids Information System (ViKi) and the Vulnerable 
Children’s Hub.127 The new child centred complaints system VOYCE was also launched. 
This independent advocacy service for children or young people in the system includes a 
  
124Anne Tolley and Paula Bennett Organisational Form to Support the new Ministry for Vulnerable Children 
(Ministry of Social Development and Ministry of State Services) at 3.  
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new interactive website that gives care-experienced children and young people an online 
community.128 VOYCE is committed to being a ‘megaphone’ to the government and care 
system.129 By the end of the year a youth council will be established and connection events 
will occur with the goal of building a care-experienced community of support.130 The five 
core services of Oranga Tamariki will be introduced incrementally over the next four 
years.131 Oranga Tamariki will be reviewed after two years in operation and “the creation 
of the new Ministry signals a ‘whole of sector’, child centred approach to working with 
vulnerable children and young people”.132  
 

E The Alternative 

Mrs Tolley sought an ‘independent’ view on CYF by establishing the Panel, despite such 
a view being provided yearly to the Minister in the State of Care Report produced by the 
Children’s Commissioner. This is an annual summary based on independent monitoring of 
CYF policies, practices and services and includes feedback from children and young people 
about their experiences in the system.133 Further, the Children’s Commissioner had also 
established the “Expert Advisory Group on Child Poverty” which resulted in the Solution 
to Child Poverty in New Zealand report, following public consultation on the Issues and 
Options Paper: Solutions to Child Poverty in New Zealand.134 
 
The Expert Advisory Group on Child Poverty was made up of 13 members from a wide 
variety of roles and experience.135In the report the panel acknowledged the assistance of 
many community leaders and researchers. Of note, many were stakeholders in key 
demographics, such as those working in the industry (Plunket, Barnardos) and those 
working with Māori (notably Prue Kapua, National President of the Māori Women’s 
Welfare League, as well as representation from Solutions for Tamariki, Te Kahui Mana 
Ririki, and Every Child Counts).136 Acknowledgement was also made of international 

  
128“Ministry for Vulnerable Children, Oranga Tamariki” Ministry of Social Development www.msd.govt.nz.  
129 Above n 103. 
130 Above n 103. 
131 Above n 128. 
132Boyle, above n 127.  
133 Children’s Commissioner State of Care 2015: What we learnt from monitoring Child, Youth and Family 
(Office of the Children’s Commissioner, August 2015). 
134 Expert Advisory Group on Solutions to Child Poverty Solutions to Child Poverty in New Zealand evidence 
for action (Office of the Childrens Commissioner, December 2012). 
135 Expert Advisory Group on Solutions to Child Poverty, above n 134.  
136 At iv.  

http://www.msd.govt.nz/
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experts who had assisted.137 Such a report engages with the relevant public, is produced 
wholly independently from government, and arguably may have been a better mechanism 
to produce reform that had stable foundations. The establishment of the Panel instead, 
regardless of the independent advice available to Mrs Tolley, suggests a specific outcome 
was envisaged. One that had not been provided by the Strategic Business Case, nor the 
Children’s Commissioner. While the reform by a government appointed panel may be 
effective, to do so it must include the relevant viewpoints so that its independence and 
reliability is maintained and its recommendations, and the implementation of them are 
stable. 
 
IV The Relationship with the Vulnerable Child Reform  
The process of the Vulnerable Child Reforms involved the release of the Green Paper for 
public consultation, before the White Paper and Children’s Action Plan. This was followed 
by the Vulnerable Children Bill 2014, which was introduced to the House in September of 
2013 and received Royal Assent in June 2014.138 This process is wholly distinct from that 
which lead to the establishment of Oranga Tamariki.  
 
The implementation of the reforms from the Children’s Action Plan was one of the key 
focuses of the briefing to the incoming Minister in 2014. As mentioned, the briefing was 
optimistic about the effect these legislative reforms could have. While supporting 
vulnerable children was listed as one of the key demands and challenges facing the social 
development portfolio, the briefing stated that the Vulnerable Children Act and the 
Children’s Action Plan were driving fundamental changes in the way the government 
prospect’s and improves the wellbeing of children and young people.139 While positive, the 
briefing recognised that the implementation of these legislative reforms would have 
resourcing implications for the ministry and that, “the successful implementation of these 
changes is likely to be a significant focus of the social development portfolio over the next 
few years.”140  
 
This part of the paper will canvas briefly the process undertaken for the Vulnerable 
Children Reforms. A full analysis of this reform process is beyond the scope of this paper, 
but its inclusion serves to indicate the extensive nature of reform and consultation that had 
been so recently undertaken when Mrs Tolley established the Panel. Having reform 

  
137 Expert Advisory Group on Solutions to Child Poverty, above n 134, at iv. 
138 “Vulnerable Children Bill 2014” New Zealand Parliament www.parliament.nz. 
139Ministry of Social Development, above n 16, at 19.  
140At 20.   

http://www.parliament.nz/
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processes that deal with the same subject matter come in quick succession of one another 
suggests an internal instability. The lack of a clear link between these two processes meant 
there was a lack of consistency. Further, it implies a lack of legitimacy and commitment to 
each individual process. The Vulnerable Child Reforms underwent a far more extensive 
consultation process. An understanding of the extensiveness of this reform process informs 
the issues that may arise by a secondary reform process following too closely.  

A The Green Paper 

The Green Paper for Vulnerable Children was launched in July 2011 by Ms Bennett.141 Ms 
Bennett framed the launch of the Green Paper as an opportunity for New Zealanders to be 
part of the solution as to how children of New Zealand should be valued, nurtured and 
protected.142 The paper was framed as a “discussion document” that aimed to “test” ideas 
with the public before forming a Children’s Action Plan.143 An emphasis on data and 
analytics was prevalent in the Green Paper with the focus of the paper on the 15 per cent 
of children at risk of not ‘doing well’144; that is children who are unlikely to thrive, belong 
and achieve.145 The reason that the focus was on these children was that the long-term 
outcomes and costs to these children and to everyone is high.146 In other words, the social 
investment approach targets these children as being of at risk of incurring a large cost to 
the state.  
 
For the most part the Green Paper seemed to achieve its target to engage with New 
Zealanders nationwide. When submissions closed in February 2012, almost 10,000 
submissions had been received (2000 of which were from children) and there had been 68 
public meetings held from Kaitaia to Invercargill. People could make submissions by mail, 
email, online surveys or through Facebook. This seems to be an effective mechanism with 
which to engage members of the relevant public. These submissions informed the authors 
of the White Paper (released in October that same year).147  
 

  
141 Paula Bennett “Green Paper for Vulnerable Children” (press release, 27 July 2011).  
142 Bennett, above n 141. 
143 Bennett, above n 141. 
144 Ministry of Social Development, above n 36, at 1.  
145 At 1. 
146 At 1.  
147 Paula Bennett “Green Paper submissions released” (press release, 14 August 2012).  
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Early on in the submissions there was a concern with the definition of ‘vulnerable 
children’:148  
 

Submissions said a necessary first step in developing a plan was to define what a 
“vulnerable child” is. Some submissions said all children are vulnerable and any 
definition should respect this. Others recognised the needs of particular groups of 
children, such as children with disabilities, children living in hardship, children who 
had been maltreated or who were in danger of being maltreated, very young children 
or Māori children. 
 

Following the submissions of the Green Paper, Cabinet directed Social Sector Forum Chief 
Executives to form a cross agency working team to develop The White Paper.149  

B The White Paper  

Three documents made up the White Paper, with more than 30 total proposals. The reform 
was extensive and culminated in the Children’s Action Plan and later the Vulnerable 
Children Act.150 The focus in the White Paper was explicitly on “vulnerable children” 
estimated as being between 20,000 and 30,000 in number: 151 
 

The White Paper for Vulnerable Children is bigger than politics…It is not only for this 
generation of children, but also for their children and their grandchildren. We are all 
responsible for the welfare and wellbeing of our children. Too many children are 
seriously abused and neglected…It is time for fundamental change. 

 
The paper recommended the use of recent advances in research and technology to identify 
these vulnerable children and intervene before harm occurs.152 Ms Bennett acknowledged 
that a key issue would identifying these vulnerable children or “knowing who they are”153 
but was unclear on how such identification would occur. A definition was provided in the 
Paper as: 154 
 

  
148 Ministry of Social Development The Green paper for Vulnerable Children Complete Summary of 
Submissions (Ministry of Social Development, October 2012) at 12.  
149 Ministry of Social Development The White Paper for Vulnerable Children Volume II (Ministry of Social 
Development, October 2012) at 6.  
150 Paula Bennett “White Paper for Vulnerable Children, Launch” (11 October 2012).  
151Bennett, above n 7.  
152 Ministry of Social Development, above n 8, at 5.  
153 Bennett, above n 150.  
154 Ministry of Social Development, above n 8, at 6.  
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…children who are at significant risk of harm to their wellbeing now and into the 
future as a consequence of the environment in which they are being raised and, in 
some cases, due to their own complex needs. Environmental factors that influence 
child vulnerability include not having their basic emotional, physical, social, 
developmental and/or cultural needs met at home or in their wider community. 

 
Ms Bennett emphasised that a “risk predictor tool” was being developed in association with 
Auckland University.155 This “tool” would use statistical criteria to identify at risk children 
or young people based on information about themselves or their families. 156 The system 
would use information from large government databases and would be made accessible to 
professionals working with children.157 Ms Bennett attempted to reassure the public that 
such a “tool” would inform rather than replace professional judgment.158 The response to 
the information sharing framework established by reforms to the Children, Young Persons 
and Their Familes Act 1989, in the Children, Young Persons and Their Families (Oranga 
Tamariki) Legislation Bill159 suggested that public and key stakeholder opinion was not 
persuaded by either Ms Bennett during the Vulnerable Child Reforms or subsequently by 
Mrs Tolley.  
 
The emphasis on identifying risks of future harm is consistent with the social investment 
approach and the Panel also recognised that any investment approach to vulnerable children 
involves identifying what is meant by vulnerability.160 The White Paper highlighted key 
factors that are frequently considered by researchers to impact on children’s development. 
161   
 

• Poor maternal health behaviours in pregnancy; 
• poor maternal mental health;  
• parental substance abuse;  
• parental antisocial behaviour and criminality;  
• material hardship and financial stress;  
• poor quality and unstable housing;  

  
155 Bennett, above n 150; and “Vulnerable Children Predictive Modelling” Ministry of Social Development 
www.msd.govt.nz. 
156 Bennett, above n 150. 
157 Ministry of Social Development, above n 8, at 10.  
158 At 10.  
159 Children, Young Persons and Their Families (Oranga Tamariki) Legislation Bill 2016 (224-2), cl 38.  
160Modernising Child, Youth and Family Expert Panel, above n 32, at 12.  
161 Ministry of Social Development, above n 149 at 30.  

http://www.msd.govt.nz/
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• malnutrition;  
• exposure to violence in the family; and  
• recurrent child maltreatment. 

 
The criteria that will be used in the “tool” are yet to be revealed to the public and at the 
time of writing it is equally unclear how “vulnerability” will be assessed for the purposes 
of Oranga Tamariki services. 

C The Children’s Action Plan and Vulnerable Children Act  

The Children’s Action Plan “…sits behind the White Paper for Vulnerable Children and 
provides the framework outlining the solutions and actions to be taken to resolve the issues 
with vulnerable children.” 162  Within the first year of reform, by the end of 2013, there was 
a target in the Plan to introduce a Vulnerable Children’s Bill to ensure services for children 
and families are child centred and to implement the legal changes proposed in The White 
Paper.163 The Vulnerable Children Act received Royal Assent in June of 2014. The Act 
confers responsibility on the heads of five government departments, for improving the lives 
of vulnerable children. Some of the other initiatives in this reform include:164 
 

• The establishment of Children’s Teams; a group of professionals who will plan and 
wrap around services for at risk children.  

• Increased vetting and screening checks for government and community agency 
staff working with children.  

• Banning people with serious convictions from working in core children workforce 
roles.  

• Children in care will be enrolled in Kiwisaver.  
 

There were 30 proposals in total contained the White Paper, and therefore in 2014 Mrs 
Tolley inherited a Ministry in a state of transition but looking towards better outcomes. 
This, like all good things, required time.  
 

D Implications for Oranga Tamariki 

As with any change, time is needed for the effects of it to be felt and assessed. The 
Vulnerable Child Reforms were arguably not given such time. The Panel followed closely 

  
162 Ministry of Health “Childrens Action Plan Programme” Ministry of Health www.health.govt.nz. 
163 Ministry of Social Development, above n 80, at 2.  
164 Paula Bennett “Vulnerable Children Bill Passes into Law” (press release, 19 June 2014).  
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behind this wide ranging law reform process and as such undermined a sense of consistency 
of approach by MSD toward vulnerable children. Change in short spaces of time has been 
the historic model of CYF and Oranga Tamariki sought to reform this crisis management 
model. But the basis on which it was built was not a solid foundation. Arguably if a desire 
for a new ministry was not elicited during the extensive public consultation undertaken by 
the Green Paper process, it is possible such a reform was unnecessary. Regardless such 
reform was implemented. It can be hypothesised that Mrs Tolley saw the creation of 
Oranga Tamariki as a means by which to “make her mark” on the portfolio regardless of 
its necessity. Even if it was necessary the process by which it was implemented undermined 
the stability that was being sought for the law. Extensive reform on the same policy area in 
quick succession means the process is confused, the links between the two unclear and the 
integrity and ultimately success, of both undermined and destabilised.  
 
V When Policy Meets Law 
 

The legislation introduced to Parliament was variously described as “a dogs 
breakfast”, “more confusing”, “taking us back to the 1950s”, “a tractor rolling over 
Māori”, and “poorly drafted, poorly thought through and consulted.” We acknowledge 
that there has been significant improvement in the legislation from the bill as first 
introduced. However, as a result of remaining unresolved issues, the poor process, and 
concern that the significant drafting changes may still increase legal uncertainty, we 
cannot support this bill.165 

 
The above quotation from Ms Logie illustrates the convoluted and controversial 
progression of the Children, Young Persons and Their Families (Oranga Tamariki) 
Legislation Bill 2016 (“the Bill”) through the House. There is an inherent tension within 
the law reform process when policy is transformed into law. The two areas are distinct in 
their framing of issues and their means of implementation, but legal backing is often seen 
in New Zealand as crucial to the success and legitimacy of reform. The Bill implemented 
much of the surrounding amendments recommended by the Panel alongside the 
establishment of Oranga Tamariki. It was was introduced in December 2016 and received 
Royal Assent in July 2017 with 60 ayes to 59 noes.166 This is in comparison to the passing 
of the Vulnerable Children Bill 2013 which passed with 105 ayes to 10 noes. Similar 

  
165 Children, Young Persons and Their Families (Oranga Tamariki) Legislation Bill 2016 (242-2) (select 
committee report) at 24. 
166 “Oranga Tamariki Bill Passes into Law” (14 July 2017) Oranga Tamariki Ministry for Vulnerable Children 
www.mvcot.govt.nz. 
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complainants at the panel stage were vocal yet again through Select Committee 
Submissions. The Māori Womens Welfare League went so far as to take an action to the 
Waitangi Tribunal against the proposed reforms.167 Such backlash from key stake holders 
in the reform does little to inspire faith in the longevity of the amendments especially if 
passed by only a slim majority.  
 
The tension between policy targets and legal limits was most prevalent in the opposition to 
amendments relating to increased information sharing across agencies, and those to the 
purposes and principles of the Child, Young Persons and Their Families Act 1989 (“CYPF 
Act”). Cross party support is challenging to garner due to the nature of ‘opposition for 
oppositions sake’, but on a universal issue such as child welfare it can be more ‘easily’ 
achieved, if the process encourages this. Further, cross party support and the stability of 
law which flows from this is essential if the continued iterations of crisis driven reform are 
to end, as the establishment of Oranga Tamariki was supposed to signal. 
 

A Information Sharing 

 
…a major barrier to keeping them [children] safe is the lack of a consistent approach 
to information sharing across agencies and professionals…Within strong safeguards, 
this framework will allow information to flow as required to those who need it, when 
they need it168 

 
A key amendment in the Bill was the implementation of a new framework for a “bespoke 
information sharing service”. The aim of this was to “…facilitate the timely and consistent 
exchange of personal information about individual vulnerable children and young persons 
to promote their safety and well-being.”169 The basis of Oranga Tamariki was the focus on 
identifiying “at risk children” using large quantities of government held data so as to best 
target the relevant group.170 To do this, the legal framework had to be altered to allow the 
sharing of information across services.  
 

  
167 Mānia Clarke “New child and youth protection bill challenged” (8 December 2016) Māori Television 
www.maoritelevision.com. 
168  (13 December 2016) 719 NZPD 4711. 
169 Children, Young Persons and Their Families (Oranga Tamariki) Legislation Bill 2016 (224 – 1) 
(explanatory note) at 8.  
170 Ministry of Social Development, above n 8, at 10. 
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Clause 38 of the Bill proposed to replace s 66 of the CYPF Act with ss 65A to 66O. The 
Bill was explicit that the welfare and best interests of the child take precedent over any pre-
existing professional duty of confidentiality (aside from legal privilege) and provides 
protection from civil, criminal or disciplinary proceedings as a result of providing such 
information.171 Information for investigations and statutory responses must be provided by 
a wider range of individuals and authorities and there are wider powers for requiring a 
person to provide information for an investigation or statutory response.172 There is a 
presumptive provision that child welfare and protection agencies must share personal 
information about a child or young person when requested to do so by another authorised 
agency or independent person unless there are good grounds for not doing so. This is so as 
to encourage the active exchange of information and better provide for the safety and 
wellbeing of the child or young person. In turn improving their life outcomes and reducing 
the future cost to the state.173 There are some protections in place that recognise such a 
bespoke information sharing regime is not without its privacy implications. Agencies that 
make use of the collected data sets must publicly notify about the use of the data, and a 
child welfare or protection agency must engage with a child or young person should they 
intend to disclose personal information. Further, the responsible Minister must issue codes 
to provide guidance about the application of these information sharing provisions.174  
 
In the Select Committee the emphasis was on ensuring there was no perceived limitation 
to the collection of information. New s 66(4) initially contained examples of information 
that sufficed as “information relating to a child or young person”; these extended beyond 
information relating to the child or young person and were broad in nature.175 They were 
removed at Select Committee as they were seen to limit the information that could be 
required to be disclosed. The Committee was focused on ensuring that it was clear that the 
power to require information for care and protection matters would apply to any and all 
information that might relate to, or affect the safety and wellbeing of, the child or young 
person.176 Even the change of name to s 66 indicates an emphasis on empowering the 
collection of information; from “agencies may be required to supply information” to 
“agencies to supply information”.177  
  
171 Above n 169, at 8. 
172 At 9.  
173 At 9. 
174 At 9. 
175 Children, Young Persons and Their Families (Oranga Tamariki) Legislation Bill 2016 (224 – 1), cl 38.  
176 Children, Young Persons and Their Families (Oranga Tamariki) Legislation Bill 2016 (242-2) 
(explanatory note) at 15.   
177 Children, Young Persons and Their Families (Oranga Tamariki) Legislation Bill 2016 (242-2), cl 38.  
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The definitions of “child welfare and protection agency” and “independent person” are 
central to the operation of the new information sharing network.178 This is because it is 
these persons or organisations who will be collecting the information. Each definition of 
these allows other organisations or persons to be include by regulation made under cl 
119(4), s 447(ga).179 The Regulations Review committee advised that the power should not 
be included if it was not necessary and if necessary it should set out clear criteria for 
including organisations or persons into the definitions.180 The Select Committee decided 
that broad definitions and the ability to allow other persons or organisations to be added by 
regulation would keep the definitions “up to date”181. 
 
Further, s 66D sets out requirements for organisations that use and combine information in 
data sets. It aims to introduce public transparency so that people could find out what might 
happen to their data when agencies share the data so as to produce combined data sets for 
analysis.182 The purposes for which information could be used or disclosed was broadened 
so that it would apply not just to information about individuals but also to information and 
datasets about classes of children or young people.183 Under s 66A, information could be 
disclosed in certain circumstances. The Select Committee recommended that the effect of 
this section be made clearer so that it was not seen as prohibiting the sharing of 
information.184 Amendments were made so that it was clear that the exceptions in s 6, 
Principle 11 of the Privacy Act that permit certain disclosures applied in addition to the 
situations envisaged under s 66A.  
 
The proposed policy of a ‘bespoke information-sharing framework’ was met with much 
criticism; namely from opposition parties, key stake holders in the industry and notably the 
Privacy Commissioner. The Commissioner declared the information sharing provisions as 
“…neither clear nor workable…”.185 Despite supporting the overall intent of the Bill to 

  
178 Above n 176, at 15.  
179 At 15.  
180 At 16.  
181At 16. 
182At 16. 
183At 16. 
184At 17.  
185 Privacy Commissioner “Privacy Commissioners submission to the Social Services Committee on the 
Children, Young Persons, and Their Families (Oranga Tamariki) Legislation Bill” at [3]. 
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improve the care and protection of vulnerable children and to clarify agencies ability to 
share information where necessary, the Commissioner believed the provisions:186  
 

…have been developed without adequate consultation, are complex and fragmented, 
and will be harder to understand than the current legislative regime…as currently 
drafted the information sharing provisions in the Bill will not deliver the intent of 
improving information sharing, and may make things worse for some of the most 
vulnerable. 

 
There were no substantive changes as a result of the Commissioners concerns. Both the 
Labour and Green Party expressed minority views in the Select Committee Report and did 
not support the Bill further. The view of the Labour Party was that “…we should reinstate 
Children, Young Persons and their Families Act 1989 with amendments”.187 The Party 
contended that while in principle it was important to increase collaboration between 
agencies, the provisions as drafted were too great a risk to the privacy of young people and 
families. Ms Sepuloni reiterated much of the Privacy Commissioners concerns. That is, 
that the Government was currently unable to deal with the data, and that there might be 
reluctance on the part of those seeking help if personal information will be collected and 
held by the Government.188 The Labour Party agreed with the Privacy Commissioner that 
the provisions were “disproportionate and unnecessary”.189 Ms Sepuloni also referred to 
the Children’s Commissioner who had expressed concern as to the provisions:190  
 

…the Children's Commissioner said that "there is a significant risk that families could 
withdraw from government services as a result of fears about their information being 
shared." That is the last thing we want to happen.  

 
Like the Labour Party, the Green Party shared concerns about the information sharing 
provisions:191  
 

We acknowledge the desire to protect children and heard the concern that maybe 
children’s lives could have been saved if information had been shared. However we 
are very mindful of the need to protect the confidentiality that enables people to seek 
help before things go awfully wrong. This concern was raised by Hestia Rodney 

  
186 Privacy Commissioner, above n 185, at [3].  
187 Above n 165, at 22.  
188 (13 December 2016) 719 NZPD 4711.  
189 Privacy Commissioner, above n 185, at [26].  
190 (5 July 2017) 723 NZPD;   
191 Above n 165, at 26.  
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Womens Refuge Māori Caucus who noted…women are given an 0800 number to call 
if they are concerned for their safety but won’t call it if CYF are going to be called. 

 
The Green Party also referred to the concerns expressed by the Royal Australian and New 
Zealand College of Psychiatrists (“RANZCP”). The RANZCP raised concerns about the 
accuracy of information, the inability to verify such accuracy and the potential for 
professionals to code information in an attempt to protect the privacy of clients and 
maintain a therapeutic relationship with them.192  
 
The incoming Ministerial briefing, forewarned the importance of engaging with the 
relevant stakeholders in reforming this sector. Had the Panel placed more emphasis on this 
there would have been more ‘buy in’ from the relevant stakeholders and opposing parties 
who would understand why the usage of the data was going to be useful. In turn this would 
provide a cohesive approach to the reform which in turn stabilises the child welfare 
approach in New Zealand that has been consistently in flux. The approach of the National 
Government in this reform was so intrinsically linked to its ideology that it is hard to garner 
cross party support. This in turn leads to doubt as to whether the reform can sustain a 
change of government and, with that, ideology. With more due process and consideration 
to achieving stable reform across government such a risk could have been decreased.  
 
Events surrounding the Bill fed a rhetoric of the perceived incompetence and lack of ability 
on the part of MSD to manage an information framework such as the one proposed by the 
legislative reform. The Government’s perceived ability to collect data and store it safely 
was under threat due to a number of privacy breaches in April of 2017.  A system designed 
to hold highly sensitive, personal information, allowed organisations to access the client 
data of other organisations.193 The fall out saw a prominent MSD official step down and 
an independent review of MSD practice.194 The review found there was no privacy breach, 
but that the approach to the IT system that collected this data, on the part of MSD, was not 
rigorous enough.195 This review coincided with the rejection of another National Policy by 
the Privacy Commissioner.  
 
  
192Above n 165, at 24.  
193 Stacey Kirk “Privacy Commissioner has slammed Social Development data collection plans as too 
intrusive” (6 April 2017) Stuff www.stuff.co.nz. 
194 Stacey Kirk “No privacy breach of vulnerable client data, but review cites poor MSD approach to privacy” 
(16 May 2017) Stuff www.stuff.co.nz and “MSD official steps down over privacy breach” (19 May 2017) 
RNZ www.radionz.co.nz.  
195 Kirk, above n 194. 
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The reasons for which the Commissioner hesitated to support this Bill mirrored concerns 
expressed when the Commissioner rejected a proposed policy by Mrs Tolley in 2014. The 
policy would require NGO’s to provide personal details of their clients in return for 
government funding.196 One of the reasons for which the Privacy Commissioner rejected 
the policy was that it might lead to worse outcomes as individuals would be reluctant to 
seek help from these services.197 This was a concern that was emphasised by the opposition 
parties during this Bill’s progression through the House. There is clearly a consistent 
concern in the community that the government should seek to ease to ensure its law reform 
can be stable in practice and has “buy in” from the relevant sectors.  
 
There was forewarning from the Social Sector Forum that any further progression into the 
use of data and analytics would require “significant challenges” and that the necessary 
infrastructure, capability and expertise needed to be fostered across the social sector.198 A 
closer alignment with such advice may have meant that key stakeholders had more faith in 
the safety of security of the data and analytics being collected, and would have therefore 
been more readily accepting of the implementation of an information sharing network. As 
it stands, the ability of the Government to cope with the collection and protection of these 
large amounts of data they are actively seeking, is in doubt. The integrity of the policy and 
the social benefits using such data can have is undermined. Because of this the conversation 
is no longer focused on how best to utilise the collected data, to make further reforms for 
the welfare of children but remains a discussion as to the integrity of the reform itself. 
Taking time in the law reform process can prevent this and provide stability and certainty 
to the law itself.   
 
The proposed provisions were broad in application initially but the amendments at Select 
Committee are evidence that the Government intended them to be as broad as was possible. 
However, the implications of such a policy through a legal lens was problematic and the 
provisions faced oppositions from opposition parties, the Privacy Commissioner and 
relevant stakeholders. The Social Sector Forum forewarned such a response and an 
understanding between opposing sides could have been better engaged. As such, the 
introduction of the information sharing provisions was polarising and the law reform sits 
on unsteady ground. 

  
196 Kirk, above n 193; and Ministry of Social Development Investing in Services for Outcomes Community 
Investment Strategy Update 2016 (Ministry of Social Development, 2016).  
197 “Privacy commissioners report criticises MSD collection of individual client data” (6 April 2017) NZFVC 
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B The Principles of the Act 

Under the CYPF Act, in the event a child or young person could no longer remain in the 
care of their family, there was a priority that the child or young person would be placed 
with a member of their wider family, whānau, hapu or iwi.199 This was commonly referred 
to as the “whānau first policy”.200 The Bill as originally amended removed this policy and 
this was a contentious issue throughout the initial progression of the Bill. The original 
provision in s 13(2)(g) of the CYPF Act stated: 
 

(g) where a child or young person cannot remain with, or be returned to, his or her 
family, whānau, hapu, iwi, and family group, the principle that, in determining the 
person in whose care the child or young person should be placed, priority should, 
where practicable, be given to a person— 

(i) who is a member of the child’s or young person’s hapu or iwi (with preference 
being given to hapu members), or, if that is not possible, who has the same tribal, 
racial, ethnic, or cultural background as the child or young person; and 
(ii) who lives in the same locality as the child or young person: 
 

This priority was considered ground breaking and world leading.201 But was proposed to 
be ‘watered down’ to:202  
 

(g) if a child or young person is removed from the care of their usual caregivers and 
cannot be returned to those caregivers,—  

(i)  decisions about placement should be guided by the child’s or young person’s best 
interests, and the court or person making the decision should seek the views and 

understand the needs of the child or young person:    

(ii)  children or young persons should be in a placement in which they will be safe 

and protected from harm:    

(iii)  stability and continuity of placement are important considerations when making 

placement decisions:    

(iv)  if practicable, a child or young person should be placed with their siblings: (v) 
children or young persons should be placed where they can develop a sense of 
belonging and attachment, and where their personal identity and cultural identity are 
maintained 

  
199 Children, Young Persons and Their Families Act 1989, s 13(2)(g).  
200 Jane Patterson “PM questions wisdom of whanau first” (25 September 2015) RNZ www.radionz.co.nz. 
201  (13 December 2016) 719 NZPD 4711. 
202Children, Young Persons and Their Families (Oranga Tamariki) Legislation Bill 2016 (224-1), cl 13(2)(g).   

http://www.radionz.co.nz/
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Placement with family, whānau, hapu, iwi or family group was presented as one of many 
options but was afforded no priority. This aligns with the ‘child centred’ approach as it 
focuses on the best outcome for the child and is not limited by a competing priority. The 
change was said to be in response to the levels of reabuse of Māori children or young people 
who return to their homes after being placed in the care of the state (29 per cent of Māori 
compared to just 17 per cent of non-Māori, a further 11 per cent were re-abused when 
permanently homed with wider whānau, compared with two per cent who were 
permanently homed outside of family and kin-care).203 The amendment was to protect 
children and young people by allowing flexibility to place a child or young person where 
they would be most safe. However, the practical reality of such an amendment was that it 
undermined the importance of kin-care and ignored that the real issue is that hapu and iwi 
needed to be properly resourced so as to provide these kin care placements.204 According 
to Children’s Commissioner Andrew Becroft such a reform was a “retrograde step” when 
taking into account the Crowns obligations under the Treaty of Waitangi.205 Mrs Fox was 
vocal in the sentiment that child safety and a whānau first priority were not mutually 
exclusive ambitions.206  
 
Mrs Tolley responded to the criticism by emphasising that the amendments were so that 
social workers using the law would know that the emphasis should be on finding a safe 
home for the child or young person.207 Mrs Tolley accepted that the reform tried to “nuance 
that” and that “we’ve nuanced it too much”.208 The amendment was met with much 
backlash and had to be re-instated. At Select Committee Mrs Tolley acknowledged this:209 
 

The select committee agreed with the recommendation to clarify the wording around 
this to align with the original intent. These changes now better set up the bill's original 
intention—that where it is safe and in their best interests, children who are removed 
from their usual caregiver are returned home whenever possible, and, that where they 
cannot be returned home, and it is consistent with their best interests, there is a 
preference for a placement within their wider family, whānau, hapū, or iwi.  

  
203 Stacey Kirk “Back to the table over controversial “whanau first” clause, Government to soften stance” (15 
March 2017) Stuff www.stuff.co.nz. 
204 Kirk, above n 203. 
205 Above n 165, at 22.  
206 Kirk, above n 203. 
207 Kirk, above n 203. 
208Kirk, above n 203. 
209 (13 December 2016) 719 NZPD 4711. 

http://www.stuff.co.nz/
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The whānau first policy was reinserted but re worded so that ‘preference’ not ‘priority’ 
should be given to family, whānau, hapu, iwi and family group as caregivers.210 The level 
of opposition and the subsequent redrafting suggests a lack of sufficient consultation during 
the reform process and can be linked to the delayed Māori representation on the Panel. The 
Maori Party threatened abandoning their support relationship with the Government over 
the change211 and the Maori Women’s Welfare League (who had expressed strong concerns 
at the Panel stage) laid a Treaty of Waitangi Claim.212 The vocal opposition by the Māori 
Women’s Welfare League, along a similar vein to that expressed over issues with the panel, 
arguably stems from failures early on in the process.  
 
Such changing of provisions, while common in drafting, has more of an impact on the 
stability of this legislation because it was seen to be ‘caving’ to pressure.213 This 
perpetuates an ‘us versus them’ cross party mentality and does not provide for consistency 
of approach or a sense of cohesion. It can only lead to a lack of faith in the reform that 
follows. This is evidence that the means with which a policy intent is given effect in 
legislation can lead to different legal results than may have been anticipated. 
 

C Purpose Amendments 

Of less controversy throughout the progression of the bill was the amendments to the 
purpose provisions of the Act. One such purpose was that children who come to the 
attention of the ministry should have a “safe, loving home”.214 This was said by submitters 
as at risk of being interpreted as encouraging early removal of children from their families. 
To prevent this the Select Committee recommended changing the order of the provisions 
so that the importance of family support was reinforced.215  
 

  
210 Children, Young Persons and Their Families (Oranga Tamariki) Legislation Bill 2016 (242-2), cl 
13(i)(iii)(A). 
211 Jane Patterson “New CYF bill ‘bone of contention’ for Māori Party” (17 February 2017) RNZ 
www.radionz.co.nz. 
212 Above n 167.  
213 Jan Logie “Backdown on whānau-first placements a victory for Māori” 15 March 2017 
www.greens.org.nz; and Isaac Davidson “Govt signals change of heart on child placements, but will not go 
back to whanau first” The New Zealand Herald (online ed, Auckland, 16 March 2017); and Mei Heron and 
Demelza Leslie “Govt backs down over whānau-first care” (16 March 2017) RNZ www.radionz.co.nz.   
214 Children, Young Persons and Their Families (Oranga Tamariki) Legislation Bill (242-1), cl 6.  
215 Above n 165, at 3.  
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However aside from the order of the purpose provisions there remains a definition issue as 
there is no indication of what qualifies as a “safe, stable, loving home”. Further, the 
reordering suggests this principle applies only to children who require care under the Act, 
rather than to anyone who comes “to the attention of the ministry”.216 Such a distinction is 
problematic. Arguably such a right is applicable and should be owed to all children in New 
Zealand, or at the very least to any child the Ministry has contact with. The Law Society 
raised concerns with the ambiguous purpose provisions. The Law Society felt the 
provisions added complexity to a piece of legislation that needs surety due to the high 
volume of court cases in practice:217  
 

That certainty plays a really important role in decision making, and this risks 
undermining the surety of practice…How will the courts define "loving" in a legal 
sense?…We all want our kids to be loved, but is it appropriate for us to ensure, through 
legislation, that they are loved? I am not convinced. It just does not seem appropriate, 
and other submitters agreed on that point. 

 
A safe and loving home is conceivably intended as means to ensure the best life outcomes 
for New Zealand’s most vulnerable children, but is another example of the tricky interface 
between policy aims and legal drafting, which lead to unclear legislation and unsteady 
reform. 
 
 
VI Further Law Reform Lessons 
There are many other issues with the law reform process that lead to the establishment of 
Oranga Tamariki and that perpetuate instability.  Some of the opposition to the reform was 
based on the narrow nature of the framing of the “problem”. Public Policy scholar Carol 
Bacchi said that every policy proposal contains within it an implicit or explicit diagnosis 
of the problem.218 The diagnosis of the problem in this instance was conceived to be too 
narrow. By focusing the efforts on ‘vulnerable’ children, this edited wider societal issues 
such as alcohol or drug dependency, poverty and housing deficiencies, which affect child 
welfare, out of the equation. Ms Ardern stated that "nothing I've seen suggests to me that 
they'll be looking at issues beyond child protection”.219  
 

  
216 Above n 165, at 4.  
217 (5 July 2017) 723 NZPD. 
218 Keddel, above n 31, at 9.  
219 Price, above n 68. 
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A similar oppositional point and one that gathered much momentum was the issue of the 
name of the Ministry. Children’s Commissioner Andrew Becroft said the emphasis on 
‘vulnerable children’ was stigmatising and labelling.220  While a name may seem somewhat 
insignificant in the scheme of large reform, in this instance it proved polarising.221 When 
combined with the other perceived deficiencies in this process, cumulatively this leads to 
a lack of faith in the reform.  
 
Further issues with the reform involved the sense of history being repeated and lessons not 
being learnt. The first of these is the similarity between the model implemented and that 
which is credited as being responsible, in part, for high levels of abuse of children in state 
care. Ms Ardern made explicit reference to this during the first reading of the Bill: 222   
 

…this bill takes us backwards. At one point, in fact: "During the 1980s"—and I am 
taking this from the Ministry of Social Development (MSD) website—"there was 
increasing dissatisfaction with the negative effects statutory care practices were having 
on a growing number of children."—that is according to Dr Marie Connolly in 2004—
"Children were frequently placed outside their kinship network, and the 
overrepresentation of Maori children in care meant that Maori families felt the effects 
of this cultural loss. 

 
This combined with the removal of provisions integral to Māori, emphasises the 
importance of learning from the history of law reform. To not do so, raises concerns about 
the mistakes of governments past being repeated. Further, the lack of response to the 
practical realities that CYF struggled with suggest the same issues are doomed to resurface. 
There have been consistent concerns around staffing, resourcing and funding for the new 
Ministry and many have expressed the opinion that had CYF been properly funded from 
the beginning it may have been able to fulfil the goals it was set. 223 Dr Carol Harrington 
of Victoria University of Wellington believed that CYF could not live up to the whanau 
centred approach it was built on due to under resourcing.224 Even with the Vulnerable Child 
Reform of 2011 – 2014 which saw the implementation of Childrens Teams there have been 
continued concerns around the practical effectiveness of the reform. This is because there 
  
220 Price, above n 68. 
221 Katie Kenny “What’s in a name: MP’s weigh in on ‘Ministry for Vulnerable Children’” (2 August 2016) 
Stuff www.stuff.co.nz; and “Ministry for Vulnerable Children name criticised as replacement for Child, 
Youth and Family” NZFVC www.nzfvc.org.nz. 
222 (13 December 2016) 719 NZPD 4711. 
223 (5 July 2017) 723 NZPD. 
224 Carol Harrington “New Ministry set to make same mistakes as CYF” (12 April 2017) Newsroom 
www.newsroom.co.nz.  
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has been no increase in hours to allow members of the teams to spend more time with 
families.225  Such concerns will permeate Oranga Tamariki if the reality of resourcing is 
not taken into account. Even recently the issue of resourcing of Oranga Tamariki and the 
staffing needs made headlines, further undermining the stability of this well intention 
reform.226 This concern had been brought to Mrs Tolley’s attention in a 2015 internal 
review. Mrs Tolley mentioned this review when establishing the Panel and said that the 
Qualitative Review of Social Worker Caseloads, Casework and Workload Management 
(‘the Workload Review’) was completed in 2014 and found a lack of clarity existed around 
the core business of CYF. The Workload Review also found that social workers caseloads 
required review and that social workers need more capability to build relationships.227 This 
was not the focus with which the Panel took and suggests the timeframe, make up and task 
of the Panel may have meant such crucial issues were overlooked.  
 
This is an area of law reform that is inherently emotionally charged and as such, the “buy 
in” of stakeholders and those in opposition is crucial to stabilise the approach of the law, 
and to be able to focus on the true issues at hand. These smaller issues such as framing and 
naming, cumulatively feed into a rhetoric of government ideology being prioritised which 
undermines the stability of the law. 
 
VII Conclusion 
The establishment of Oranga Tamariki, the Ministry for Vulnerable Children was supposed 
to end the perception that the law protecting vulnerable children and young people was 
crisis driven. The establishment of a stand-alone Ministry was to stabilise the law and 
improve outcomes for the most vulnerable. However, the law reform process to implement 
this change undermined rather than supported this effort. The method of reform, its intrinsic 
link with government ideology, close connection to previous reforms and the opposition to 
legislative amendments undermined the foundations the reform sought to lay. This paper 
suggests that the law reform process could have been better utilised as a vehicle with which 
to emphasise and accentuate the ultimate aims of the reform and assist in their successful 
implementation. The paper tracks various tensions in the reform process and suggests that 
these deficiencies permeate the law that has resulted. As such, the paper suggests the 

  
225 Emily Keddel The child Youth and Family Review: A Commentary on Prevention (The Policy 
Observatory, June 2017) at 17.  
226 Catherine Hutton “Social worker shortage leaving children at risk, says lawyers” (20 February 2017) RNZ 
www.radionz.co.nz. 
227 “Review finds social workers do not have enough time with children and families” NZFVC 
www.nzfvc.org.nz. 
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ultimate goal of the reform remains unrealised, not for lack of intention, but due to 
fundamental flaws in gaining support from key stakeholders. As such, the likelihood of 
future reform is high. The law reform process could have placated rather than enhanced 
this risk. 
 
It is arguable that such an emotionally charged area of law, as is child welfare, must always 
be in a state of transition. This is because it often must respond urgently to protect 
vulnerable children and young people. While it is true that an element of flexibility and 
change should always remain, much of the discourse in this area recognises that the 
foundations should be steady. This paper suggests that simple considerations in the law 
reform process can assist in implementing such long lasting and effective reform and that 
a rushed reform process permeates the law that results. A considered process could have, 
at the very least, appeased some of the issues that impacted the perception of stability of 
this law reform process. For the sake of those who cannot defend themselves, we must do 
better. While we are closer than we were, we are not there yet.  
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