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2 . 

11he 1 w orl ·· atcd ano .. o:r..:1. tr· to p ~o ote ; u :ic nd fi::irncss 
bet ccn poo leo . ~ho 
a. .L r;a.l . ,y.., tom 
th') 1 1 court:; 

t·m terr:w ro in i ci t n ,my i ''CUC!;) · on of 
r 1 ~cnt th [Oneral uolic 1 s conc ~ption of ,1nt 

chiove in {aily life . c nsi · ng the court ' s 
1010 in society it is ace pte<-1 t .... t ot only nhould the decir.,ion 
reached be fair 1d ~uGt but th p:roc tu e ;hie 1 · ..., follo ;ed .:.n 
to·. c 1in"" t;, t doc·· sion s uld nl~o be fair , s i lied in the hro. c 
' t o iJ.: tr· l '. It ·bus ..,n mo t ~t; '·fair essn is · sult ble stan-
c rd b , 1ich >oth GUb tu.1ti'\c d procodu,.. 1 1 \i s o ld bo jud ,d 

and tr i,_ p r ::cc s to sl o• that t e 1 ,, ·.s, r sont , ov lvi g 

0 r . G'lCh 0. ,i tio • 

of 

a ,ural j i ticc ,.n"' .. n ;h n. t u~· 
tu 1 1 • Ii l.;h ld but ftll':10Uf' 

on ~~ tu · 1 r') tl 

nd ·,l1. ' l of t"l' 'I 

j_n rol ti n to ri c.::. 

ly t 0 Gr k p1 ·1 ... -0 C l c-oncc 
0 ( C nd et u on ; • · eh !'\11 l ' 0 ot·l< 

jur st ... rcfo to ,j s n ral(' 

in"·erc n c l '. ltn 

.i. I t f th) 

.iC • . t 
ti ' 0 idc 1 .. 

b . f the 
p th 0 of l~ l b n d on 

"~) 

n. " r 1 rcnm n . ~lf I,_?, ,.. .L i rn t ... t th ~ ido f .i ,..ticc h n 

lw ys h ld 
II ~t ·r~.l 

i 
J 0 Ott 

II ... h ro 

c nti:· l T 1 cc in t 1c hilor10 hy of n turo.l la .-

a, 
· t ir our co cc ·.cncc icr., a ..,i. le 
·u:3 ice . " 

,ic. in Ul'C OJ. "(, l ri .ltr C'"' f la : -
,o b every here c.n ·no·, i.nctivc · Ill er ·andi , 

0 C {0 unds of jt· tice . Chila_c ... .1. o • ot i..V 1. o be 1 1---v old 

fo: .;h al to f i rncs. · r · t · ce i.f nnc f ·t , 1 <:·ts a 

r ic of u. 1 th ~ tl O h r II • 

( c.: J 1 '7 r 3 1 Ii • )7 
( n T , . \,, .l. . 1.CC 1 ( ... 

d 
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(4 . ) 

further illusl;r· tion o th c \... tl n of n u::r'"'l u tic\., it ...... 
.i . .. C.Cl C 1 0 • C n 1, 

of tuc L,r,i~l.turcb of s uto 
1..V 

e 
... C on roi•lnL_ c 1 .. 1 Lhccour· 

:r l f 

or be c fol.'c 
j ..,t·~c 

le ir.. L .c l, c; 

1 . in 
0 

oo... co c.; cc. ._.o E:;v es C mes 
ctho ... to 

~. (,,. 

1 

li S ( 1 ( .I CO t1 nt;c: 1' i, co." l er. b 
nd/o 
t4 

·crJ·i.ty. 
t 

t 
' h 1; 't,,L i cc! { , 

t 1 ::.of ..; ! 

to c. 1J !' tr ictt:d 
le;r.; .a...' l D. mu._ ~ !! 

€ L ::-d 

out ... 1..:i: 

cc. 

1 . t. cc u ( 
" OU to be 

c ff <l t i .. t. f ir t f.-" "" d ~ cnnc of .. · · .t . 

e:i ( t 
n 

1 1 ot e 

L 

d 

t :i r l 't.. t ice ., ,. ~ ]' 

l.'OCC(1 Urul cc 1 tc 1 rt, I ' 

C iJ 1 i ,.. _..., \ C 'GO n 
( t i:r ..... rr., tc 

cl ru::.e · h b 
s -ri cd by • e l r t'...,. 

l ..., r dee. "' r~ f. ir cc 

:r: er l.f'"ned 
-'"l-,c t C 

~1 •t both 

,... C led 
0 ·~ 

n C, t, 
'1 1 ju ticc ' .. G ju on of n. n1 ·b_r cf C 

tin.l f t .,J.. 1 .. ice · t iv rs 1 

C :r 

c ·t blc to en in t t ·s · net l 

re 
u. Li itb 
a~l t cnt f ri~1 u ~n 
. di: ~'· cen for no 

fair ex lu: nre, f .dr .o 

(1) ~1·sh n 
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Jo n u ·lf' 
... u .... t.i..ce 
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he Uni. v e .. t!'Jal Ic '.>·,.l of thP 'air rial 

In t:t~c n.r:oc dur l co.:rLc t t,he c uty to et f a:Lrly rn s t be 
c ro · uc.re(l ir J:elo.t;i n to the uch ullowcd 11 f ir t.J..ial 11

• 

r. JI ti.c'"' ./r· n ::furtcr once scid 11 11.'bo 5story of liberty ho.s 
1, r ely bc0n the 1i n l:or.Y' o.f pro cc ural &' fesu~rds '' ( 1 

£. • 1d i 
• ointcd out th t 

11 I'l.·oecc"r-: l f·-,_irnc SL oncl rc~u1 rit,y _ H) .f t c indio cn.., .. blc 
( ,., 4) 

C!Ju r.co c f J iborty 11 ('I ) ' • , . '.!.r vocon 1 
,. efincf:l :unticc 

in tcr1s of w1c 'Dd o. ec tho f· ir aolut•0. of co flictin' 
c1. i ~: 

11 1n.t0v, 1· the l'l l 1:'.ybe, h tcver f'.lcts are rroved or not 
rr·ved the ono ec ~ntial ~uality of L trial-~ ich sh~ll 

bo f ir . " 'Cf'l 1 t I) 'l .fuir· cc l. LO. i. .... L-lc. l, t. C 

L.'...kc ir. c J .. ord Dcnni.ns ( 17 ) hu:; ntre~Ged 
of t 'lC f ,i1 ·i;ri.al : 

the r oJ·:11'.lount iu. orto.nce 

1" 1hcn you ... et ut on thir- r·oo.d t.o j1 sticf:> u muDt rcr: er. ber 

i,h'"L thure a1·e to re t: ob·cc1s t,o be c::..c1ie eel; one iL to ..,ce 
Lho:t the la\:s r, just , the other that tacJ are ,justlJ 
, t · ni. tex·ec • oth , re im ortant b 1t <,f the t; ·m t.l u ore 
im c 1. t :!1-t .' L l,h d, Uw lT,J ::hc1 ln be juL tl,7 n. i1-i.. ... tcre • It; is 

no u....,o jt.lLL l·l\•Jf.l if 1, y arc ac ini tcrc 1..mfairly by b· cl 

ju q ... Ot, or coJ.·:i u1)t l'1 ,, c1:s . A count):·y c n ut u ,,i tll lm;c th· t 
arc narsh or un.just o loHg :.., ttcy re ad.J i. 1i tercd by just 

5. 

iuu os b1....t; ·1 c Juntry cc.n ~ot lon LoleI· to o. le 8.1 ny .... ten which 
uoeu not ~i vo a f ir trial . .L

1h re le one thing to 1.-i c, every-
one i!'1 this country is enti tlcd o.nd t;h· t is a f· ir tri.al · t ·1·hich 

he c n put 111.J case ro crly before a ;iua. ·o . 11 

--· 
(12) hcEabb V . j1h u. )e 332, . .) . 
( 1.?) uh~,u~lmnf'uy V • J.) . ?"1-_.I • J . 

('I'·) The JC: lco of Jnstice :L. Ess 
( 1 c:.) '11hc 1 oad to ,Tui·tice "195:, 6 

7.l~? 

. 06, 
yr,, 0 

('1943) 
224 ('19~3) 
cit ft . 'iO 



1"' a E'i.'!"1.l l"l.' vein Go"'clh rt (-1 ?) o e· ks of the m ort'lnce of 

t f ir tri·~l: 
"' he ro 1 < en thr.c H., of r.rocc(tu-rnl law is the con ,cpt of t 1 , 

f i r t rinl . In t..ho:;,e three \ ore s ' the filir t:r ial ' we c ..,.n GU up 
t 1 ut ta...t10i.!'if: contribution th"t tho cor .on la.w h~ .j cade to 
c·v'lif'qt·ion. It rlopends on th:::-cc t inn : n imT;_..J:tit-1 (jud{·~e , 
, 11 • 1cle.,. end rt · 1<:i co' rarcous bar o.nc' efficient <. lll :i:· tione.l 

""Ul ', G Of ,. 'lCti CC! 
'i.:;oertn L t tne i.r.::.c· of a fair tr:i.nl iL> of tnc grc· licnt 

v 'C n~t o y in the f' · clc1 of lo.\I out u.l::::o e.s the fc und-t.i..nn o · 
o r de oc~~n.ti c FrS stem o r'0vcrnn e 1t . 1.rhin c o.1.1c ' )t of overm cnt 
\,,c o·i_nts c,'lt ·.s \Ot Fl.11 ensY one .o 0 1.it in b cause i G "Ca _ 

1 
re-

lO cvidcmcc . 11 

u 

'10n:JA of J.·1.. ahi<li [fo.,Sf' - a f·cnsc of i' dr play on ,he 

C le . 

rt o~ 

c c ti.n?" i,·1 troP1cncJous vnluo : n 1 necessity of lill f·· ir trial 
Thci·c l' one e.mo. 

it u t be colF'iclercd ··;b t coYisti tute~ 
dcfi it i. 1'1 b1 t :r ord Jenni l[" for: •ul ated so o of the c·t1tons o~ a fair 
l;r L l i the orrc.. to Ju t;icc ( 1 ) Ho na · nt" · . eel t-h, t the rJ. ci .. lcs 

·c~ o to - o a fair trial Rrc : -
1. 1e :ud·e chotld ho nbsolutely in"c e et oft . •ov rn cnt 
C • 

1 
'h ;ji:dc;c I 1U t h •VG no j_ ,ere" t h • r:iself in -tnY ] 0. v ors tilrlt he 

h•1s to try . 
·}he iudrre ofore <J corueG tc a clcciGi n ·- ':li 
hE.'tr u..c c()n .. :.dor all t l l, l c h .,.. to cay . 

1+. J.'h. j dee ust t:ict 01.1-Y o tl c. e · c c1 ce t'-71<-
i> fore • im i nd ot on ny inform, t · 1.; c 1 

0 C t 

+ . OUuul e . eci.,i , . .. . 
G. jucln'e "houlu in his o'.m c · .,.J.'tH; tcr bo 

nd rcPJ o·~ch. 

'I. ,ncn . iue H11;ul .Jtato J.tr c'l:~o f1 stro :- 1 y ri.u · t, c n . 

1 1·st 

rom 

C.'.lmbr i.dr-e lI ·1 Journ l 1 :/:A 
J~C''" 1 ~ r occr uro (.nd :JenocJ: cy 

( '1 'l 1 

( 'l / o .. cit c . -1 - J).l+, 
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The t . Hon . Lord Jevart of BurJ C19 ) ccncurred uith the.re 

ri cl. le£ · t c h.-sisod e,cvorol o-LhGrs . ':..he De are t11· t tL..<.; ·1rtios 

, r" ·110 be trc tcd o.~ c0u 1~ bcf ora tlt ~ c urt; th t ~ c EJC d10uld bo 

heard ii ublic; J 1at t...ic l~uc1re .,ll nld '10 identified .~d be rC?rsom. lly 

res o <'.! ~b.l. for ic c ccision am) in'l.l.ly th· l, ';ho a:i:t · ~-s r;houJ.d • e 

a r i. ht of u e:11 to 8.. ·- · her . ·u( icial ~;:c; bur al o 1 \ uc. i.i o ~; c f 

roccdure . 

It ."..., true "Lo SU;/ t.i.v. ,J t: 1.1 ': .faiI· t r · .1 _ 10 ·s 1 o b ~uncl r"i.et::: - it 

~·(. 1;,1orl ,.,-"de llC' or,~jJJ . I:.: 1:il1c Urit,ocl t~t-es t:c fi ti 11C: fouJ:-

te ... nth mend ·onto of the ,on titu.L.Lon ,. rovidc t,l t n pcrsc-n _ h-lJ 

be ck· rived of life , li .> ~r·ty 01· ro e: ty ·ith 11:t; lluc rocess of' la 1 

. cl tho constitutional r~uurantee h :::: be:cn conr:i:1tcLtly intc:-'r.,retcd 

as c, .in'"" t 1 t tl1~ rif!1t.s of ci ti~~cns !"'' ul not be .:. t r creel 1 ith 

l r lor _irzt th ....... c in o.. .fulr .- ·1ri 1 • • r . Ju.;ticc •ran ... m·tor 

b .J.icvc~~ t_1 t w, 1 Jt ~er the . eh one s· Li~flcu 1 o ,c . ·t,r · v · ir-11 for 

ciu ticc · .i..c.n < ve 1· ccc.,.s ~ .ncr, i,i,:; s u L • >e jud ud in /1c l i_ ht of 

l.'o:,.;u•·on d .... ,,. ,r fron t: c con..:..i..der:-1.:L:Lo:an o .... 1'.i.irncss t'10.t re.fleet our 
'2) 

tr:.di t i.on of lcr;L.l a d r;o li tical t · ue:'1t . 11 l.. 

Tllo rl l t to a ·. ir .... r: .... ,£, .::; ~et do •1 in rticlo 14(1) of the 

Coven .nc of' Ci.vil 'lnd oli tlc·:i.l ... i ;.1tn ,L Le 1 :r:·,.; da: 

' .11 ,::2 .. ,orrn s 10..ll )C c ual b .fore t..,1c c urts a.."1.d tri :rnno.ls . 

In t:1c deter . .i.n' t i.on 0~ ' y crln ...... n.l C !:.l:.",.. U{",,,.L.l~,t ll..im OJ' '· f 11::..~ 

o .. 1d obl.'. ;u:L lone in t1. nui t; Ti:: lo. : uvcrv 011, shall be U.llt.Ltlod 

to i. f ir 
l J. rt· 1 trlo:1 .... 1 cc t.ublishcd by 1 

1 v l,,.;nt, i 1dc:, .lLto 1 - 1nd 
T' ll ( ')/J ) 
" . 

----------- ------·---
('I )1 Lor !hi cf u tict~ e :e.rt The I. ·: De~. ,;i~,n 'l c.) Ch . 3 

(t .. o I nn:r ah \r L· 1·ch 3 l • 1. 1: .:;;0 ( '1 E O) 

(,:_ 1 ·~nir- cl,.u,...c c; ands . rticle '10 of tl.~ .. r 11e u:rivcrs~l Deel r ti.on 
of Lu. q,n i( !Lt:· ·.1} icl : tc: t:-1. t ( v rJ nc i. . ti tl d in fi 1 1 
c lity to o. feir b1·· c ~10 rL.r: .. "'n in c· e 1 

i c i.: t.io.l ·L ibhn. 1 th . c eter~in. i. i o., of . .in l d 
obli _rn. of er ~ i 1 1 eh r 0 r;c i . t · ,lm . 
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J;i'air-ncss is robo..bly not susce_ t:Lblc to conci.nc definition 
ut nt ita 1;62 mectin · in Rio de Janeiro the International 

0 ii:..' .io11 of JuriLltS hammered out the follovi G formula : 
"In ned.rly every country one t o of action of (ldministrativc 

a cncics ad executive officials j_s in the nature of adjudication 
and the <lecif·iono .-n 1dc are similar to ,judicial decisions . 

h •tcvor v..,ric tien in ·roccduro 11£ y be e. ,1 ropri:-ito to the kind of 
e: cu,~ivo cti.on there arc ccrtai.1 .funda. ntal •ri 1ciplcn thi:it rauot 
be foll 0 1,ied i.f the nlo of Lo: · o to be rrcserved . These cJ.ro : -

1. d runte notice to tlc ~.ntcrerted p8rtics of tie n3ttre and 

p·r ones of the ·rocce iDGS 
r. • c e0uate o '")Or tlmi ty for t.1cm to rep·1re the co.no i clucli ~,. 

ac ,css to relevant data 

./. 
1·hc ri · ht to be he rd a.nc 1 c1cquate o r ortuni Ly for hi111 to prooent 
n.r uer:1cnt 'nc oviclcncc ,Jnd to 11ect o poni11e; ar~ c 1cnt and evi.<l.ence 

4-. The richt to be rc1 rof;cnted hy counsel or other ,-,uul.ified person 
:J. tc..c0uL te n ti 0 c to aJ·tico of the aocisi n ,. nd of the rcD.sonG 

1, 'crcf ore 
' he rirht of recourse i,o .... h ·.r:hcr · clJ. · ~r· strati ve ·rtho:ri ty or ·t;o 

· c urt • 11 ( c ~ ) 

t this oint it ay be of intc•rE r t t;o briof .l :v c.:ri.,..., · nc tho 

recent t~t"t 'to::-y O '))"8 
r ccd'1ro .et of I ntcu·io (')) •hi eh crcntos 

u rroccclurnl coc;o to , ovcrn the n~t · vi t i co of' . ., 1 r ·c :mu~bcr of 
t· ·.b lo · n Cntar·· ItG :',..,n...:rtble e..,cribco t;ho .. c · - ..... ~ rovidi.nrr 
tnc • 1ir1ur1 1 le r ~c,u-r to ovor1 t c .. C'rcis· -t ... tl.1tory 

o c:t' ;- , .. ntrc · o tr · bun J.s )" the 1 , ·.i.sl t;urc · · ,e1·cin t e rir t;~ , 

cluti.es r ri velcr,o,) of 
1 y 

of tura 
ue;.c is ''l .e r~ t1ich :'11 i.'G 

tico .L.. .. t (; b _.·i ... of i.w a. , ic 

o · t. c rules 
:LL'./ C()<,..O . 

~ I scc·~~0 o 5 nd 
he 1:ng i to be ivcn 

e l, 0 t v~- t I l'C'A!~() ... '")le ' t. ~c of G 

c'i t 1 .:.c ho.11 .:. tc t c , .;tnl:i t of t " time 

--·--------------------------
( ·I 

vOJ · rL t. · '"" 1 'e 1 of a f~ir tri1l 'ibl t c cncral y 
reco: 'Hi.Jed. r, 1 · rc1 nts of n l;u. o.1 ,ju tic': it u c ... ,,, tlnt 
tlw cont(.;nt of clauses 4 nnc1. 5 ;ou] cl . ob· bl:; no·t, c 
j;L,eir co o 1 'L i., esc '- ... 1.. c l;s v, ill be co~ ...:i crcu be 

( t..., J /1 '?'l C • ll- I 

' 



plo.co 'll'J.U. r ur ose of v 1c h ,uJ · r , r ,for, ce ,Jo t 1 e .~v ttutory 
Lit H,rity tP(cr ,·hie it.ha nc:.r·rc; 1 ·il be held· .. rl • t·· 1, cnt ... ,,.,._.. 
f tnc r rty 1 o .. ~f icd oos 1 ot G lit en( at l.' ' c· I'· [ l l e tr L bun" 1 

f.l.Y roct.ea in air. 'bi ence 'ntl he '·i'll 1,ot be entitled 
otieo of t L roe c 'j ,. • t : ctior l , h re 

0 ny fu:r'thcr 
t1 0 cod 

b.arucl I, ro 1:i0ty o .... c·o t1ct or c etcncc o rt;y ,.. ·~ __ _._ 
i.bu1.i.C 

nr,y iv .,C;C l ., Lm, · r1.,y is e 11,ililed he J'1. rn.:..sl r-d J~i r to the 

e· i1 \ ·U,t1 re~ r;c i b1 c i for.na1,ion of any ·i.lles t·i..ono · i l,r ref' e t 
-'i1r, r!O u·j P . l..., i,o ,Jo o en 1: c:c t _i_n • .: 1..,nt ( c ·.1.·CL' f.. v nces '-4) 

h ruto . 
hd D. 

nl l 
rtv to tm ~occc i 

u. u;..ru . .:.n. \ i1, 1ou 
B mnv b re re c teL C 1 c ' · f ent 
d x·c u L c. r·11b f, i. n~ 

nd c , 1 C!'L er os ox 1i 1 • 1., rn..i oi .i tn ane~ nt :c.. 1 ~ r r · 

s o 'i.i}-· !.'ocu:i red :or ,., ful 1. "l ,1 · 1 < l nc Dn ro of' ,cts in 
el 'lt Lon to ··:h i.ci th ,y h· vc (}' L vc 1 <1V '.du 1eo . (L.)) :t1ot i co nf lC 

~ • .!.C-- _ , to · e ..,c t; 

r-'i..t.i. r f 01· "Lh 

) t 1n . ... l; i_ • 

(ccir,io1 • 

., 
( .6) 

• J. lull n n G c n,_j ( o ' 'Ii i. 1 o ... the , t, tute o.:..n 
e ... ·· t · ts for!1i · - 'l r cc raJ. co o t ie eve o 

.; <' .,_...., lCCCS · 1.~il.Y p1:ecludcd by i..lJ.C 
.... C ) ;e ~ rc·ltor u e o t, \., . 

cnt o t ut;v t;o 
et but ret Pr c· e 

Ie i. f v l o ; 
1.C t 

11 

et f · Lrl 
uncour 

hr t t . · :i .t' et-
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"''ho courts h. vc al'l' ys ·,n(l r ic 1tly been con~ ci us of the 
·onnti tuti nnl i:- T OJ.'tancc of o-1., at vorn:::-tin~ to overrule or re -
vise docloionc taken on ol"cy ~rounds but, ne v ertheless, they 

u. t J.so r...nnurc th· t a ju" t 1r 1 j cc ·· G uchicv d bct\JC 1 
( 3) 

citizen · :nd r:ovc .. rnncnt agen c )O " 

'..'h whole nrc .. ,, ·1 c uleo cli:;cus::cd in Cano.c1a by the . c ucr 

l·s.,·1 on J.oport ( 7) :;on· ..,_ , hic:i1 rccoire ended incrct sc s .in the cco""'o 
of judicial revie~ ·nd rocedural oaferuards for the cxcrcico of c-c " st· tutory :-,o;.1er . D. J. Lullan '.,., corn· ,cnts th t in Cann.du le r:al 
11r i ti r;n h~1ve emT)hn.siGed 'l:o b::i.sic tcnaion i:. llich exists bot ~c n 
t he du ands of the u~ ini•tr tive process for efficiency ~nd 
e ffcctivc.,.ecs tln:ou h 1;4n absolute minimum of judicial intcrfo:r-encc 
on the one h nd nnd tile tro.di tion:11 role of tL1c c ourtD r., the 
r,r·oi.cctors of ri.v'l.t< L1te:cc:_.tG from t; 10 cv·r e~:tcndi c rcnch of 
c xccuLivo o· •er , n the otl er. 'I'.he ._u·g1.wncnto arc ru. de l.ihat the 
c our:tc co o L 1:0al y os est t,he ldnd of o ec · ulincd knm 1lcd o 
ncccs~D--'Y for t, 1011 · o be o..b l o i,o nr;· c n any c:;~tc ~-ive surcr-
islon of the af .fuirG of · x:rcrt u.nd s ccial y ll.ppointo( trib 1 '"' ls 

1: nd official::-; anci tho. L. l onl'."' uclu:, n and increase i co'·t inevi tn.bl.,7 
r c...,ult . L.owovcr , individuG..1 ..:..ntcrcats arc clcpcnccnt o t,h0 exercise 

f judicictl rev.i_e·,: nu the nc· uor report cxnroG.3GG t; \:is .,..,hiloso hy 

in the followinc 'L )t· t·on: 
nrrhc lac:: in the lm' of <.1nt· rio of '"u1y conprchcns · ve ri c i le 

for review OJ concluoiono of luu or ~i di rs of f et ·i V · n tLc 
&o ors conferred on t tribunal denriveG the individual 1hose 
ri'")1ts r1a::r be ai ccted of u11 cs . .,ential :30.fo ~uard · r;ai f"t njustificd 
cncrouchmcnt on is civi.l ric:;htn . 11 

( ... 9) 

(;:C) 
( · 7) Vol. 1 - 3 Royo.l Co11 .im:ion Inc u·ry irit:o t.,i.vil i ··hts Ontnrio 

Toronto: Queen 's rL ter 1 JG, · 1 i.ch re~ ul tccl in the Jtatutory 

( ) 

( , ) 

O\:crs roccaurc et (j.Q. 1)'71 c 4-7) ·1nd the Judicial .cvi '1 
~roe durc cl. ( .. ,. • "1 )7'1 c .11?) 
reform of J~dicial leview or A& inistr tive i c~ion - The· nt~rio 
.. ay 1S174- t ••• J . Lc,.y Vol "lr .. I O 1 
op cit i 3U / 
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Jeffrey Jo\ ell (l, . ...,) cxur:1.ininr:.; the bn.lancin,_ task mphasises the 

oed to rccc-niL:e tlEt t:h<., endc of the decision maker , direct. 

r~rticip·nts and th. p1b.ic mirht not coincide nd th· t ,hnt is 

I ercoi vca as 2. ncri t fror.1 tho pcrc1 cc ti ve of one :.ictor mi ut be 

rerceivod c a defec·L fro •. lhet of another . In brief the acjuc-

ica.tive decici.on concerns individual r-i[.htn and r.10.y thuo bca1' 1.i.ttlc 

r o rcl· tion to the prim ry adrr.·ni~tratj_vc function wh"ch ..:.nvolvos 

the • crformo ce o.r ·1 purticul·u· tusk . ~ . S8lznick ( 41 ) distlncuishec 

rdjudic"tion · nd u li.nir. tx·u i n by the fuct th t the .,.. ri ,e func Lien 

f the f orrncr -Ln to ' re li ·c the id1.:., · ls of lee- li ty ' .1ho en.G 

1 d .. i11ic"Lr i,io·1 at .c11"1 to to mani. ulo.tc ·t Litu,1 tio11 to uchicvc o. 

cslred outcome . djudicnti n i. deficient to ac1·cve, for 

X'\l le , ··ide l" nr,e la, ni 1~ .'i 1ce it is r;e red to t,1 rc., ..... olul;ion 

i~< i vldu:J.l <.!.ic:!:'utc .... ratht."l:?:.' l,han to the mo.narcrial tas - re, u · red 

' 'f, t the · or c or . ocJe cy tlonc ' • .in illustration of vhin oi t 

t ken fro;.. :'n 1 ·:1.ncl . ·here the pI occdurc rclR tin, o Dcvclor,1 cnt 

.l·na roparad by loc~l nut.;horitics a. l~~roduccd ~y the ~c,n nd 

Country la rnin · et 'l )1~'7 uo.s critic.toed -OI' its judiciulis tion . 

1he ··lo.diatori~l ,.,'"·turc of tho i::'c•uiry wa J not con.side 'ed co.1 uc.L ve 

to deciding natte~s of iOlicy t• 0c cont~ircd in a flexible scttlu-

nent of dcvclo. mcnt • 1·0 onals . In order to cure t c e .cfcc l.s L 1 

fo~n anct Countr~ 1 ,.-n l. "l(l' C t 1 C ,- , 
J.... J w .. ..., inL1.o<. uccd tructure Il ns .hicl ... 

· oult1 · cal 1• i. th the b-r·oader L:tr·ttce5ic policies likely to h 1ve un 

important bca.r:Lnc o the r·t1· c t.;urc of tL- tmm or on the f:"C eral 

p&tt ·rn of its r-ro· t.1.1. The ' ... ~~:::.u · nation i 1 J.ublic' .involvinf 

cminor like disc ~'·ionr- co due-toe by a 1 uncl of t:.L .• :ou c nd al low· nc; 

u.ff cc tee intcror-to t.o b hc,.rcl no\; re.,. laced tlL 

i ('' iry . 

rev1ous ublic 

( 1 0) Lcc;o.l Control of Administr·1 ti ve Disc::. et ion 1973 }Ublic JU r 

(41) JJa'd .. ;ocj_oty ·1rnl L1d.1.1.ctr:.i.al Ju ticc 
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In both the niturnl ju~tice a11d ' fairness ' :iclds the need to 

trive to\ra1ds both eL .. .:.c.i0ncy and ,justice h'ls been ·, ell underotood 

!1(1 ex r 5Gcd by the judcres . It 1u·1.y be appropriate rmd hel fu.l o.t 

.is ~tare to quote fr~ a fov decisions to show the difiic ~ltiea 

for the courta in tneir rursuit of a re 1 bal ance . 

In "l ./+'l Lord 1.'Lkin said: "Convenience o.ncl ju::,ticc re oft on 

on cpcakL.is terms 11 C 4 ; ) and earlier still Lord _'h~w of 
( 47) 

n.fcrmlinc in J.JOCal Government -oard v Arlidrc .,) remarks that 

11 udlci.:il . .10-Lhods nr1y in many points of o.c rrd.nintr'l ·ion be entirely 

',su.itublo and prouuco de l ay~ , expense and r:ublic and ""'rivn.te 

inju:ry 11
• :

1If a ..i.nistrution io to be benor·· cio.l ;_1nd offecti vc it 

r.u. t bo master of its c·,,.J. roccdurc 11 • In the S'lmc c nse V · scc."lunt 

Haluanc refer:ring to the Eo..,rd ~~xpluin::; that m eh ·:1 body ·1t.us the 

uty ol' L:nforcinr obli':ationn on the individuc.l which ._,re i'n~ osed 

in th1v interee L:s ol' the corn unity . \ihen , therefore , I~r·l · aMcnt 

ntruvts it ;i th ;Judiciul dutiea ..... arl.i.a ent Pu. t be taken in the 

ab.:;oncc of any decl :1.:ration to the contI"riry to h·-.... vc ·.- tcndcc it to 

.i. ollo\o.r ho pr·oced.urc i.-• 1ich ic i i;s O\m n.n :;._ .is ncccs;:,uy if it ic to 

be c. :rn:wlc of do· nc ito · orl~ cf ;·icicntly. 11 ( 
4

L · 1 This is clearly an 

o .. L,J,t le of the cc rts rcfusin.rr to interfere ,ith the d · n· strati vo 

fu 1ction ,L d .i fi of Lc11 n. okon o: · s the be inni:i of u peri.od 01· 

'Judicial rctrent' . 
~Lnot;her 0:::1,rcnnion of the judiciary ' B apnro. eh to the problm 

·.s thn t of 1.i.' • • • Crosson J in the l,C\l "-.caland cace of I o v ~ arth-

l"Ua.;:c Cor.unic ion (1: 7 ) ·:l:.erc it ·;a:.3 said hat 11 'T'ho co' rt ib :...10t 

c< nccrncd with the < uc..,tion of acJm.i11is; rativc olicy nd · L may·be 

cc. ceded thut · n the o in~on of the Governor General i,l is provisinn 

(11-2) General _ ,cdical Counc:i.l v ,.,po.ckrran 1 31,. .3 1. . , • Ge 7, f 3c 

(i.~ 3 ) 1 ~, 1 :J A • C • 'l ?O , '1 3 7 
(44) iui6 132 

( 1!-5) 1 ~57 , . •• L •• '11 ;1<l, 1206 



(.!.lOS• ?( , / )f the arth,..,ua.ke o.ncl ,·;.r Damur;c l cc ulo.tions) may have 
ap..,cared c:x ocl i ent or1 rn.ci. icnl .1.nd adr.1in Lotro.ti vc c;round:J in Lh:i s 

cial f iclcl . J xpecli tion and economy may 1wve oecn tu.l~cn i1,to 

In a r·imil·,r vcln a .. 1d 10re recently I •cCarthy _ • in ~ ich v 
Christchurch GiI·ls Hip:J:t t...;choo l , oo..rd of Governors ( .o . 12. ( 46 ) he l d 

"the lc,..,.iulaturo in cleci<l ·C to e_1~1ct t.~.· D G1.,C tion \lD.S faced 

i t 
''- clad1 bct\-:e n o.bstrt,ct ,juctice and rr1ctical efi'.:..cicncy and 
do u doliJcrate choice in 1avour of the 1 ttcr . This court 

houlcl .10t ob ·truct the 
l!lin l v.n :ua o. 11 

the lJO ·er Hutt Ci t;r case 
·1·0: ot' d · o the Lt'~gc oi' 

lopisl':'l.tion by pluc-Lnc fl'los:.,cs on i.lhat sc\.,ms 
On t~J.C ether idc of' the coin • cC-.1.rthy P . in 

(11 n) 
,. 1 U[,se:r·tcd that 11 0:xpedic CG Co.llnot be 

:onyL1c citL.ens fundn~. cnl;e.l ri hts" 

It sccrns th· t; th3 'concept of fairnc.,s ' ma no\1 be bein"' used 
tc rw· _i o;.;V, ·~ reason".~)lc com..,ror.11.se betuccn the two cxtrcn cs ·1.~ ahmm 

( Lj,. 
i 48~..flbc-:r-r: v Va.rty . v) Lord ~earson 1 ... uo ,?.. statcrr.crl:; to tie effect 
t i; • frdrnes docc .lwt icccsst,ri Ly rt.c•t..ire a lural.i.. ty of 1enr.L G'"' 
< r rt re::;e 1t tions -~1d counter re rc~cntatio 1s . If theJ:c ucr·c liOO 

ruch olnborat i.o.l1 of 1.occdur: 1 [;_,fet.;un.rds 1otl inr; could be done 
r ir, .. ly un(L (1 Uic:.':l;y ~'n<l chcn.1 ly. . cuJ.niid;rution or cxccuti ve 
f.ff · c · t-mcy u.1c cco., omy should not be Loo reaui l y s:.;.cr i.ficc( . 11 

·he lut ot cese of .. o.xHcll of Tr~ <le ( 4 :J) also bears 
ref ere 1cc to t.his no. 'Ler . Lore. ,0 co.widorinc c1 view 

hec r.i. r the cvic o 1cc , ~nu stud inG the documc:1t:.., t;h. irrn )CCi,01·s oufht 
to cono to a co clu&ion (v1h 1 ch \:,J.c ncccnsar·ily tentaL;ivc) an< ut 
the nub.:to..nte oi' tl..ut conclusion to tl c 'vi tncss . 11 Lord Denni G roachca 

( 4E) '] 974 1... • • • • 1 , 9 
(··7) Lo 1cr liutt V' ty Council V Ik .. nk 1s174 1 ~ • • ' • , . ) 5 ' ~ 
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ur >Den it LL sufficic1t to cnow thut o..i:'tcr the i odific ation of u 
1 of· .;i nn.l GcLcr:ic f o the .,:eor a 1 .sat ion of Loc·tl Gover ru ont · cei:ta.in 

cl us of 1erao_s includi r roperty mmers q_·1d i tcrc tcd :-iart;ic ~ f o ·nd 
t, wr .Jelv,:G ouL. io.o 'tnc :,cope of D'1 :)(1 J oJ' the Local Gov rnmc. t C01 ission 
et '1 .1 J'i overni 1r ,lie rir-_1tD of objector:- . It ,·en , therefore , 

Dub. · ttcc.1. nJ.tuer· tu .t r;1 j of the u.c t . ho JJ be ivc a co m;--.1.wtion that 
L,cco1dcd uith the princlnlcs of' 1· turo.1 ju ticc 01 1 lrt the cou. t should 

le, enc ·L,lw pJ:oviG.Lo:ns of the r,t·•.tutc . he lo::.i.rncd jclu c , uf'tcI· a 
c rcful -:.;J: .. ,r.ii...:.. ·' io i OJ . .' une le ·i~ll t,j_on unc:. at i,hc. c incl·i tio u; l d 

.:...,:cum..;t-rncoo of 'Lne c:.c:r:cisc of the ;j1.u·:iscliction n £1 cco1:dance ;ith the 
1 id ~O\! 1 i~1 tll, CikU,u Ct'.DC ('1.)'-1-) hold. that ~11c :.:.,tntutc could ot 

i 1tcrprutcd or suppl.cmcnt;c., in the :-.anner r:t c e:.. to • In nrri v · 
t i . ..; co, clu.;ion ~lC holm:; tl~e o inion th!>t the stet •to it ·elf is 

> 

com rohonsive in I l·i.tion to roccdural rccu·.rcuicnt::; f.or the activ'ty 
4 <1UC:Gi;ion am 10ft no room fo ... he im licai,ion oi' any f1u·thcr "tops . 

11 the· ,,:oru:.., o · .1. iclu.1onu. J : 
11 L1 i y ori. ion the Lt, .trtc h t.., e::: rcsc;ly .,...ovidcd o.n orr)Ortu. i ty 

to 11 clns:c:uL of crsonF, l,O b h' :_ d iu tb.e ,vc:1t; of the Co iu.Jion 
eclc...i 1f"P to ltold o. r:ubJ4ic i11rt1 iry 1·or the ur or-e of co 1sj.acri r· 

objcc ti 'TI" . ~'<1 t 1 · o extent, therefore , the e press provioio::: c of the 
S\, Lute lo: vo no roori fo.2 1· 10 r.ou t to in ly r:o c ·, c itional :rirht of 
he. r.inc . 1.L'hc r i.c;h-t, confcrrt...:d by the n u"tutc is inc1ccd. ·idcr in sco11 
1,! ... n uny caulvalcnt ri )1t ur:ich could b im lie b r tho court •••• " 

(1:/;) 

decision l~o 
i rt~nt .C176) Lord 

t.n~ unc c _·r cct is th· :t; of 
cnninc no.id: 

'
1.it SeOfiW to IC Co' omw·,lth Im1 i r.unt;s et 

(an 

G2 
arlia1 c t .L· id < o 11 i.l. full and cor1 lo c coclc to o 1crn the c try or 

r, 1 vc11 of j_ icraffl;s fl'OJ Lho Co onuc .1 : ... 1 anc h s c t u tccl the 

l( Li tratic~1 of it; to 'llH. in :L 1•· i,ion of iccrn . o r;111ch. Go that 
L1te courts Ol'r: hi.; tot; t0 i •tcr.:·c,.,c i th t 10.:.:r· c cciLic c · e i -t; c 
o..,t, cJ.c.:.o tionsl c·rcu'TI L· ccs . nc olicy o:: 'ho st·tut, · f' o lace 

hands of t,ho i . ifra i n officc1.s trusti.,.. in : ·r~tion co~trol i .. the 

(1j4) 
(155) 
(·l~iG) 

.153 • • . L . • ~ 

ibid. ( ,,o 
'i J6f.: Cll . 6(2 
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t kL t; they \·!111 exercise their poucrn fairly .ll.d s I bcl.'...cv .J they do , 
ui10.ncly ulso. ,..io lon,. a;; they cxcrcioc i·L honcotly i}Ucl f irly t1 c 

court ea , ot and Ghoul not iirl;eri't, ,..,c . 11 
( '157) 

r a. Denning i:::; clearly f ollowinr- tho let cl of .L1ortl I o.rkeI' in c . :a . Y . 
i1f •nt ('1 )[;) hut fjccras to be conoiue1·L1c ratileT tho manner in \·!hLch 

le ii.,la.ti vc procedure i:J car):icd out thai the adequacy of the rocc<..luro 

elf . 

J.rw l ue._,L.i.on of a at"' tutory 'code ' h::i..s been discussed in a number of 
( 'l :Y~) con'L clocia.ionG·. In .iscrn:m v or:·.1v an -· \?C find. Lord .1 cid 

i 1i lL t1 v cnoral sition : 
"•'or a 1 ng time tho c orn 'LfJ h'"'vc i t1 u.t ob;' cetio1 from . c..rl · illllent 
lamented 11 ce urc l: ic1 ,:wwn in 1 , isl0.tj.on · r.crc t, ey ·- vc f c w1e1 

t nav .o he cces,..,a y for t.his pur ose . .Jut befoi·e t1 ·_;.:; unus ·'.ll .lnc'- of 
·.er is c~·c•rciscc1- it; u t bo clc· r U t t e st .... t1. tory .,:occd re 1n 

1.(..; o jt otic. 1 c Lh· , 

L~urJtr tto th -.P~ o.1·e1 t ur O' 
C<'.SC Lore. uor is ex lai ., t::....a.t : 

,her quiie ad itioncl cltc s 
O .... r L'"' 1, . c-lr ; II ('lGO) - ...... __ ...., """~v • • 

11Hhile I n vc c . csscd the vie· th· -t; the 8 ta,Jutor; provisions i uc l; 

cL be re 1C -G ln any y abnolv·u t,_ t.~lbun'11...: frr1. ci. ut 3.11 
t.1c cj rcU1 .st ... nccs i fuir , even O. u ::-. .... t c c __ no 

dec lr,ion fina.ll;y aclvcI·sc to Lhe tu:C"'n;/cr ..., ot: i c n c1 c l t ic I tni ~ a 
os il.;i vc co:risic:J.1... t.. L.L n th t ~ rl..:...::!rn.c 1t u ..., inc1 lea ted .!h~ t; · t .Lo Lnr t 

U t lo 1. h B ...... c;,, u.t tw the 1ibu ... "" l 1:1uc;,, t . into 

t:;hrcc docu nc ~·1.10 

lrl.ia o t h ,:, l1cfi cd 

t tl1iru: tho.t by re non 
uh~t th~y hlVC C~cd Ul 

. . . L. tLc t1.lbun l fol m:u vllc cour e 

. L '1 t circu ta 1cc lone :L .ho~la be 
(1"1) 'J.irl y • II . 

rov:L.Jcs a ,ol.;hc.L J .•• "t;-:i .. 1cc o t·1 court ... dcfcrrin Lo t l( com lcto 1c,;s 

the otututory pruvi Lone concu .nL f roccclurc, o.scuni.l.C th~>..t .1h' -L 

111. cnt luu_., (lo 1( · !' t'·llI· un ;il the co 1t:." ,· y ls n. o\! ("lG2 ) unu 

157) 
1..,8 
159) 

0) 

GC' i t;c:_,·vc ic u1.Lil f'·.ir·w::;..., dt•· ands tt . 

ibld 66'1 
.., r; c.. 
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J. uh0u u. be> bi i.cfly not.c ere l;h t; • ccor-c.inr to Lho doci:.:rion in 
( ·167 ) c· :.rn :.; it :~s .1 l so osDiblc. .for (,ho rules of a dome. t;j_ c l)Ody 

·.it 1 a ci·e.tutor,. cot c • o t · t the c 
t erforc to secure · ·,iJ._ e~,D . 

'1: 'C . ri vy Gpunci l conr:,idc:ri .r- t:i,c e· cal ~nC:. 'ourt of Ap_ cal ' s 
("i6!'.) 

cicl ~ in _·urnell 1n1an~uiei H-~ ~c'ools ~oE ~a · ~ere concer ea 
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:L" tn t.hc nucii al Lcro.I'l : F. tern :r. llcs ,, ii.cl coulo. enti tl cr.e tct,.chcr 

o.n 0,1.• or-tuni ty tc oc hc.rd ·1t the 01 t e:t . Ir_ Lhc Oou ·"L of ~ p cal 
l e. C. • ob!Jervod that Lt ... ny o.:r. tic 1 .r c GC a stat; lJC Cclll -m.'rc i 1, ..... cJ.f 
e· r on r-occ ur~.1 m ttc1 s !:;O Lha · the c-ucrd,i n ci l er t:ic °J..::· nci le 
pl::i.ed Jj_ -ot 0 "':i C() . He co :·.'...dnrod the c_ ...,o 1 the i ,..,·rrt; of the 
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in \'f'°Ch n "xw.~_n t,· n 0f s, c of tu.c o:n 1·1.ni:Lnr- \et ·k Di·· 
' re t; th"t rv1 ot~c~cilcn to co1tit·.on"l u..,_(~ licat·on r1urt be 

' cow~it c:cc(l ' , nc' tr o r c...th us o.f roccdurc set ' t ., 1 t;hc 
j_ ·<l'i.catc th ·' ·:i ~u<llci· l i 1 uiry i· to be und0r.,_n rn . C17 ) 
'"cld t1·.t t10 rl1c lot of J.' 1r·l ju ·ice C' c a 1·c 1 . 
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