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RESIDENCE 

I 'TPODUCTIOIJ 

The concept of residence is one of the foundation 

stones of our taxation system, for it is one of the two bases 

upon wl1ich taxation is asses~ed in this country~ Yet despite 

its i ~ortance, it remains a vague and uncertain concept, 

having been ne lected because its legal si9nificance becor:1es 

evident only in ·solated cases. 

'l 1u ·, mos ta· y rs pernanently resid , live and 

ork within one tax juris1....iction, and no question arise:s as 

to the country in w lich they arc resident. However, in an 

age where su"rdnational corporati ns are spreading their 

web of infl c1ce anu co11trol an" here the .individual is 

bec01 .in9 incr sin ly mo i 1 , iOvin b twcen taxing 

juri'3dicti.o.s forth ur oscs of his \"Ork and his 'Jlcasure, 

this area of the la.,, is beginning to assume greater importance. 

It is t erefore re r tablet aL, i 1 ·ew Zealand, 

our sta·u~or· provi ions 1 ve rec .ivc' little ju icial 

considc r t. · · n, rnd 01. i.., ther ore co. >. lle<l to look abroad 

or assist nee i~ t~air interpr tation an· construction. 

Althoug:1 t 1e a1 proac'. in England has in soi e e3pects differe<.1 

fror, our o 11, th ~ui 'iril:i ~rinciple of r ·"'i ence become 

-------
1. llr t, a 1er on id taxed on all noncy0 d.rive<l ~rom a 
source \· it'1in .·ew Zealand, irresp ctive of hi p lace of 
rcsidenc; ~ccon ly, · 1" rso who is resident ir this country 
is tax on a 1 .. oneys dcr·vsc" fror, ,,hntev r source, see 
s.165 ,an Inco~e Tax et 19~4. 

t 
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apparent from a consideration of the common law decisions, 

and elucidate the nature and scope of our own statutory 

provisions. 

It is necessary, however, to divide any discussion 

of residence between that of theindividual, and that of the 

corporation~ since the factors relevant to each do not 

coincide. Prior to this divided treatment, some brief words 

should first be said about the broad conception of residence. 

DOMICILE AND RESIDENCE 

"Residence" has not been comprehensively defined 
3 for tax purposes in England or, arguably, in thio country. 

In its application by the English Courts~ it bears a 

resemblance to physical presenc in a country, yet goes 

further than this. Physical presence only becomes residence 

after a continued presence in a taxing jurisdiction, or 

2. This division is itself insufficient, since it will be 
necessary also to consider the position ith regard to an 
entity whose separate existence is not recognised in our 
law, the trust, which will be briefly considered later in the 
paper. 

3. The position in New Zealand is dependent on the 
relationship between sections 165 and 166 Land & Income Tax 
Act 1954; the writer's view, which will be considered at a 
later stage, is that section 166 does in fact e~hody a 
comprehensive definition of residence. 

4. These comments on the broad nature of residence as 
conceived and applied by the Courts in England relate to the 
residence of the individual; however, corporate r sidence 
has been developed by analogy from the conception of 
individual residence, it having been with individual residence 
that the Courts were originally concerned. The rationale 
behind the Courts' attribution of residence to individuals is 
consequently most apparent in the case of individuals, and 
must be critically transposed against corporate existence in 
order to evaluate the Courts' past willingness to develop 
corporate residence by such analogy. 
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alternatively after prior physical presence results in th 

taxpayer's phy ical presence in a particular tax year 

possessing a particular u lity that con titutes it residenc 

for tax urposes~ 

So ide· as to the source or derivation of that 

quality is ~uggestea in th Report of the Cana ian Royal 

Commission on T xation~ by who it as said: 

" ••• r id nc seems to irnply a closer association 

than citizenship b tween the taxp yer and the u 

o rvic s provid d by a taxing jurisdiction.' 

Continued res nee is but one ingredient of the 

quality of tax ayer' phy ical presence, nd this quality 

it lf appears to be governed by th rel tionship which a 

tax ay r as to the taxing jurisdiction in which he i 

phy ically pre ent, and by the reciprocal responsibility that 

aris s from this relation hip. 

Th Unit d States Courts7 have interpret d this 

relationship on the b sia of domicile, the plac where a 

taxpayer h s his ,ernanent home and in which he intends to 

5. Originally, residence wast ought to be the equivalent of 
sustained physical pr senc, but this oonoeption has gradually 
b en nodified, a will shortly be seen from the -nglish 
decisions, hich evidence the introduction of additional 
factor a determinants of r sid nee. 

6. R .. ort of tlc.? Royal Comr:\ission on Taxation (Ottawa: 
u en's Printer, 1966) Vol. 4 p.541. 

7. Se World 1ax Series ttT xation in th United States" 
ll rvartl L Sc,ool t .108G. 
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in the Au trali n legislation, domicile" is 

xpr a ly made a jor eterl!linant of resid nee? 

However, it is cl ar th t r sidenc is neither 
mere phy ic 1 presence on th one hand, nor domicile on the 

other. It i an interm diate status in which the nature of 
on 's physical re ence, the 11 uality" of such presence, 
is si nificant. ~h reas domicil i measured largely by 

intention, resid nc is ro .a ured by pres nee in a country of 
such a natur that an association is thereby stablished with 
t.,at countr}I. 

Thi oci tion i of a temporal or material 
nature based not on one's desires and intentions o much as 

on one' actual njoyment of the b~nefits and services of a 
oci ty. 

Tl ajor roblem enco ntered with residence is the 
nee to di tinguiah between ~er transient phy ical presenc, 
sucl a th t of a tourist, and the rr~re sustained presence 
of an individual which establishe this relationship between 
an individu 1 and th countr}· in which he is physically 

r ent, th consequ nee of which is th t h is ta.xed not 
only on incom d rived by him fro sources in that tax 
jurisdiction but on income d riv d fro 

wh rev r ituate. 

hatever ource 

It i irn ort nt, in examining resid nee s appli d 

8. For di cu sion of domicile for tax purpos s, see 
Vol. E of ~i en's Taxes. 

9. S ction 6 Income Tax and Social S rvic s Contribution 
A-ses m nt Act 1936. Bomicil is not however itself the teat, a will subs qu ntly b en. 
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by the En lish Courts and as embodied in our statutory 

provisions, to rem mb r tie consequences of re identi l 

statu and th 

fulfil. 

unction that such status is intended to 

lt i the writ r' view that the Engl.1. Courts 

and our le i l tors hav e l cted thi sub tantiv spect 

f r i nc I .1av inst d dev lot.ied t St of residenc-

in isol tion frol over 11 rsp ctiv 0 tho taxation 

tatut. This i articul rl}r a parent with corporate 

r id nee, which as n d velop d by n logy with individual 

r id nc but wit out ny apprai al of th ub t ntiv 

ui f renco b twe n tn two typ s of entity an ·1 probabl 

ina pro riaten s th refor of uch nan logy. It i 

o v r al o pparent wit indivi ual re idonc, wnic1 t 

Engli h Courts hav ha hazardly d v loped according to th 

actual itu tion confronting tom. 

Thi ah nee of over 11 dir cti nan pur ose will 

e con r furth r ow r th nd of th r, when 

our rov ions have en x in a and under tood. The 

imm di ten e i to und rstand the natur and scope of 

r sidence a it pre ently ·ist. 
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PART l: RESIDENCE OF TllE INDIVIDUAL 

PRI:LIMI.-JARY 

lthough the statutory provisions in the Land, 

Incom Tax Act 195410 relating to the residence of the 

individual have adopted a different approach from the 

English common law, the problerus that have arisen for 

consideration apply equally to both jurisdictions. In this 

fact lie the assi tanc that can be derived from the 

decisions of the English comroon law, and ind ed from the 

decisions of the Australian Courts:1 

ENGLISH COMMO I.A i 

Physical preoence in a tax jurisdiction has 

generally12 b en re arded by the Courts as an essential 

consideration in th determination of residence, and 

u tain d physical pre ence as conclusive of the ame. Th 

10. Sections 165 and 166. The earlier provision talks only 
of re idence with no ;,uidance as to its meaning, uch 
guidance being provided by section 166 which deems a person to be 
resident in New Zealand if his home is in this country. The 
relation hip of the two sections becomes important to determin 
whether ection 166 provid an exhaustive definition of 
residence in lieu of the common law, a question that will be 
considered at a later stage in thi p er. 

11. The Australi n provi ion, section 6 Income a..~ and Social 
Services Contribution Assessment Act 1936 retains the common 
law tests of residence as additional to the criteria specified 
in that provision. 

12. The case of s amen abroad during the entire income year 
re an exception to this rule, which exception will shortly 

b consid red. 
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o session of a permanent establishm nt or horn has come to 
be equated with such u tained physical pr sence, and the 
ere ossession of such irrespective of the period of the 

individual's re ence in it in the income year in question, h s 
b com ~uffici nt to stablish r idenc !'3 The Courts hav 
ere im ute ustained hysic 1 pr ence on the basi of such 
o se ion of p an nt home or sta lishment. 

THE POSSESSION OF A PERMAi:1Irl'l'l' 1 OMr~ 

h t constitute a "per nent re idence 114 uch as 
top rmit the l w to ascribe or imput re idence in thi way? 

In Lloy~ v. S~ll ~ ( upr ), it wa 
residenc s" that: 

id of 

-----------·------------------------
13. Thu, in Lloiq v. S'L!..lle~ (1884) ll R (Ct of s s .) 687; 2 T.C. 37, 't as saio tnat the length of the stay in an abod wa in trial provided it occupation had th ordinary c1aracteri tic of as ttled residenc or horn. How v r, r sid nee does not exist if th alleged taxpayer do not visit his p r nent e tabli hm nt or ho during th inc rr.e year in qu tion, thus, in ~...Y....! h v. _ v nu Co • ..J!.__ ioner}!_ Li 9 3 Q7 I • • 386, th t ay r ad a e ta.ul lun nt in th Un.ted ingdom, n • ad in previous y ars visited it nnu lly, but in the particular income y ar no vi it as paid by the taxpay r to hi stablish nt, and he was ther for held not to be re idcnt in the United Kingdo. Se also Pickl s v. Foulsham L19237 2 K.B. 13 ( n p l Li925/ A.C. 458 and Turnbuflv.Fo t ~-(1911-15) _.c. 206. In t. i latter cas, the nd v dual in qu tion resid in s.ain, )Ut in r viou y ars he ad with his family vi ited a r idenc in England owned by his wife1 in th tax y ar, no vio t wa aid, and h held er ore not to be re ident in ngland in that inco e year. Ho r,1 v r, Lord wncrietf con 1der that t f et of ab nee throug10ut th incom year wa it elf inconclu ive, ince if h had been travelling during this perio or ha be n rin r, his b enc would not have prohibited .i having residence in th t country. This view contrast with th ot er two decisions on this point, which u est that continu dab ence throughout the incoru year xclude th possibility of residence. 

14. 'l' e t r s ' stablishm nt , "horn I an "resiaence" are frequ ntly u d interchangeably in t1i contex . 
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"they are places to which it is quite easy for the 
person to resort to as his dwelling place w.1enever 
he thinks fit, and to set himself down there with his 
family and establishment." 15 

The application of this test of residence has 
resulted in the Englis1 Courts regarding the annual renting 
of a shooting box in Scotland for two months by an American 
as an establishment such as to constitute residence;6 and the 
occasional use of a shooting box owned by a company by its 
Belgian director as sufficient to constitute him a resident 
of England~7 

These decisions illustrate the way in which the 
English Courts have extended the early concept of a "permanent 
establishment" to embrace an establishment of a very transitory 
and temporary nature, totally unrelated to sustained physical 
presence~8 

15. 2 T.C. 37 at page 41. Lord President. 
16. Inland Revenue Conunissioners v. Cadwalader (1904) 5 T.C.101. It is to be noted t 11at in this case enphasis was for the first time placed on visits to a country in pursuance of regular habits of life in conjunction with the maintenance of an establishment. 
17. Loewenstein v. de Salis (192G) 10 T.C. 424. It was held not to be necessary to h~a proprietary interest in the residence; it was necessary to look to the substance of the matter, and in this case the taxpayer was able to coMe over to England at any time; his actual position was as good as ownership. 
18. A further extension is evidenced in an Australian Board of Review decision, 1 C.T.B.R. (N.S.) 136, where the Chairman said that a person with a residence or dwellinghouse in the United Kingdom is resident there even if his stay there is for a short period only, and it would not matter whether his place of residence was owned or merely rented by him, or by his wife, or (if unmarried) by his parents. cf. C.I.R. v. Derry (1927-28) 13 T.C. 30 where annual visits were paid to England by the appellant, but because the house was ?Urchased by the wife for her own residence, he was not held to be resident in England even though in the event his wife did not use it as a home, and during his visit, the appellant did reside there for a time in the income year in question. 
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In the sam<, way that they have imputed residence 

to an individual in such circumstances of short term presence, 

o also have they imputed the r aidcnce of a sailor to the 

country in which his f ily reside. 

Indeed, in ~09ers v. Inland Revenue (1879) 1 T.C. 

225, the Lord President went further and aid at p.226: 

'Every ailor 1 a a re idence on land. lh r 

is tiis man's residence? The ar.awer undoubtedly 

is that his residence is in Great Brit in. e 

ha no other residence, and a 

re idence son where." 

n must u v a 

o ev r, tl.is broad stater ent h s b n qu lif i d 

by suos qu-nt /!ustralian a cisions79 an the true rule is 

submitted to be that a sailor is generally d d to r si 

wh re his wife and family have tneir ho e~O irr spective of 

w·1c er the tax ayer vi::si ts such hom urin 

inco e y ar~ 1 is not d d tor ide in 

19. See 15 C.T.B •• 52. 

p rticul r 

country if h 

20. 'rhis wa fir t enunciated ·=---- (1875) 1 'l'.C. 57, 
where a mater mariner maintained ahou n the Unit d 
Kingdom, w re hi wif and family dw lt, and was regarded as 
a resident in that country, even though hew in th country 
for only 11 p rt of th y ar of char • 

21. This wa th effect of Ro r nland R venue (supra), 
the f et of wnich were similar to e Youn (supra)- exc pt th t 
the taxpayer was broad forth whol of they ar of charge. 
But contrast d cision in l C.T.B.R. ( .S.) 36 where the 
in ividual in question joined vee els travellinJ throughout the 
world, with no guarant e of return to u tralia, t·•her he l ft 
his wife. H left Australia nth .nowledge th the would 

e absent for n indefinite period, and in t.e event he was 
bsent for twenty-six months. !though his wife wa residing 

in •. u trali, th oard of vi w r j cted the argument that h 
a resident where his wife r ided on th ba i that the 

sailor could b r sident on his v el, di tingui hing Roger 
v. I.R. (s~pra) a having b en decid on the basis that a ai!'Orcoula not rcsid on hi vessel, which sub equent 
ea es h d prov d to b wrong. 
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ha.;; no wife or fru.ily o ... "ti!>cn ants wL e l101"e .iq'-it be 

regarc"ed as his o n. In thi wi tuation, he is likely to be 
22 regarded as resi~en· upon the vecsel on whic he serves; 

in the situation wht: re he 1,as ci \<Ii '? and family residing on 

land, he rnay be 

1 23 vess .. 

aq resl• ent there s w 11 as on his 

...... d ' 1 · . ' 24 h h - ... • ,.s ur :;1 e 1.n 01 c ustra 1.an ec:tsion t at, w ere 
u 1a r i et upon as ugoing vc~ccl, he was resident 

in the country ;-1her-.; thc:t vessel was regi~tered. It '.laS net 
necessary for tlir• ,oarc of I< vi ; to ucte .. inc .c poil t, but 

the Chairmc. n i te... the j ut1g:<1~nt of Lore. Lindlei ir. Chz.rtered 
~~rcantilc ,ank of 

!lavigntio (_G ... 3) , J.D . • r.2_ at p.~,4 where he said 

in connection i th t c view that a vessel is su..1?j _et to t.l-ie law 
of the country fits regi3tration: 

"This reason is bas ~ on .:! very comr.ion °u d 

fruitful ~ource of error, viz. the .rror o~ 

22. In 15 c • .!.. B. • 52, t e taYpayer went Oll board his vessel with ull hi sonal ffect"", t:i t! t.1e intention of boarding on tl.e shi , · nc. with no intention of returnin ·r to Australia. lie hud 1.0 w· fe or chilcren or thcr dependants. The broad ..,tate .. ient of th Lord Pre sic ent i1 Rogers v. Inlana Revenue (supra) \ a dictinguisl.ea on the b sis that the taxpayer's · ·1.fe n... f, ·.,i 1 resided .:n Ln9lan '" '!Lis t·ac-: not here the case, an his l:!nna. e. t p ace of a 1)ode in terms of the Australian Act was held tCJ ' . n b c.rd the vesssl. ... t l aa. been a ~e clear in ~rown v ...... urt (l.::.111) ~ .. .'.C. 667 t.11 t a boat coul constitute a place oI---:i:-f ,J.~ nee, a., it had been in c. o<: T. v. Miller [1944-47] 73 C.L •• 9.:>, und the.5c c ses i~?oilmmd. 

23. In 10 C.T.B.R. lfn, the taxpQx~r was held to be resident both npo his vessel ao \1ell as ttpon land in the country where his ·.!ife nd ·'1nily . .,, •. i e . 

2 4. 15 C. T .1 • R. 5 6. 
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identifying ships with portions of the territory 

of the States to which they belong. The analogy 

is imperfect and is more often misleading than 

the reverse. 11 

It is submitted that this principle has no 

applic tion in tax tion law, sine the registration of a 

vessel in a certain country in no real sense creates an 

a sociation between these man and that state; he does not 

thereby enjoy its benefits and services~5 

It is evident from the seaman cas s th t physical 

presence ov r sust ined period in a country is not necessary 

to create residence~6 Th short length of one's stay will in 

itself tend to negative resid nee, but may be counterbalanced 

in whole or in part by oth r factor - , the fir3t ono seized 

ut on by tne Courts being the o!>sc ::Jion of a f n1ily home or 

rma ent cstablis,hment. Th existence of such i do m din 

law to er ate th t rclationshi ith a cou try which sustained 

p.y ical pres nee would otherwise evidenc. 

NO PERMA ENT HOME IN THE UNITED KIHGDOM 

Th isolation of further factors beyond the 

possession of a ermancnt home or establishment was 

precipitated by a number of cases where the tax ayer had no 

rermanent establish.nent in _.ngland or lsewh re, but who 

25. In 10 C.T.R.R. 102, referenc wa ad to a tatement 
of Dicey that ersons ruight be homeless becaus their lives 
are spent at sea, and thio possibility would see to exist. 

26. !though su tained pre ence ould its lf prob bly b 
suffici nt to founa residence, depending on the length of 
time of uch res nee. 
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nevertl ele!::s c-ne .t a r.:i nificvn.t c1 ,.cunt of ir .in En' la.re.. 

In these circumstance~, the En~lish Courts 
examined the "connections'' 2 7 which the taxpayer had had 
with the Unit "' inqdor, in the p~r:,t anc if, conJ) · nee. with 
hiA or her regular visitc, ~1c: evid_nce1 a clos~ affinity to 
the United ·ingdom, t c Court<:: hcJ d t.hc tc::.xpaycr to be resident 
in th~ 1 though r.o rc!:T"ancnt OI!".e '\ms po""sessed 
ad ev~n e oua no q- t len:th cf time · s spent :r ~ncrl nd. 

'l'h.ese cas£ illustrate that the 0 rt" t re 
concerned not so much .;i th t· .ere presence of a person 

27. Thus, in Reid v. -..,,._~ [1926] 10 T.C. 673 the appellant wa3 2, tish :-i"':fec~ <, in hotc:s · n I:ng-la.nd and abroad, where s1 e spent tl g eater J..1 rt o tl e year; apart from national! ty, her connection w· th Englruid t as that her effects .;er~ ~ ore., in L ndon w.1 r 'her an·. oun... ra~ kcot. Unlike the Lord President, Lord Blackburn ased his judgmcnt not on the regu ari f her visi ·, but en t~ - et h t ~he had resided in Ens- an<l during t c '?rcce "inq ·car, and i1. the :·ear in r•uestion had cca cd to so r_si c i1 a pernancn· e~tablishnent, b t had nevcrtl eless spent thr8e and a hnlf r,onths in England, thereby su gesting tha her residence had not bee te't" .. ,inated. In Leven ____ [19~7] 2 K.~. 3E; :~28] A.C. ~17, the appella1 t 'a.:, a .oritisu .,u.bject who lived in London until 1919, ut ~ ich t' L h l.ft ngland w.~cr ne~ical ~dvice with ·he intention of livi ~~ abroa·. He return~d to England for a perio of about five ,cnths in ach year until 1925 for the purpos of obt, ini .g , 1eclica. advice, visiting his relatives, taking part in ccrtnin JewiBh .:eligi.ous obs .rvances, and dealing with 1 i~ inco et x affair3. i • no fi ed r8 iCnnce either in the U 't d <ingdorn or aLroad during this o.riod, and he was conse1uentl~ eJd to be r ide tin tl. Unit d "i.g om duri g this period. "liscount Carr, in reaching t.'1is conc!.usion, had regard to t c a , ell.ant's pas+ nc• pr sent habits n" life, the r~ ul'"lrity and length of his visits, and in particular his freedo fr I tt~c m nts a' 1:.·oad and his ties •i t11 P.nglnnd. In both thes c-~3s, ~he Curt loo~ed to the nature of the in<livi<l I l' ~ rclatio.1.2llip with r.ngland as aqainr; t any possib e relationship \-'i.. th ether countries an roe d z.nc , couplea with the regul.. r i ty o · . L, or er visits , } e la the inci vidu J to be r si ~ent i gland. T roac t e Co1rts is ex.lain d by !--fr. , uct'ce o in "'.L. 8 1u-\a n. ,L 'st r of Tc1tional ""'evenu [19 2] Can. T.c:- 364, wLerc e ar-thc status l.n such circ' .. stanc s i · acquire by .. a con:::i era tion f the connection 1 ~ r 'rth, :rnarri ge or .r v·ou long a soc;aticn wjth one 
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as establishing residence o much as wit1 the nature or 

quality of such presence. 

Thus, in Reid v. I.R.C. (supra), the Lord President 
'd28 Sal.: 

"The facts of the relation between a person's 

life and the place in which part of it is 

spent may contain elements of quality, connected 

with the person's mode of life, and so on, which 

are equally relevant for consideration." 

The Courts first isolated the possession of a 

permanent establishment or home as evidencing such a quality 

but, confronted with a set of facts where no permanent 

establishment or home was possessed, they were compelled to 

look further into the essence of residence and at the 

qualities of physical presence which constituted the same. 

As a consequence, they now look to a diverse set of factors 

which determine the nature or quality of a person's presence; 

in so doing, residence comes to bear a resemtlance to domicile. 

Yet it appears to be something less than do~icile, 

for physical presence for sorr.c part of tl.e income year is a 

prcrcquinite to the consideration of ~uc 1 other factors~ 9 

That it ir- something short of domicile is apparent from those 

cases where a person has a permanent home or establishment 

aLroad but who, by wtue of his regular visits to England, is 

nevertheless held to be resicent in Egland. 

---- ------
2. L192§/ 10 T.C. 673 at p.679. 

29. Save in the exceptional case of seamen. 
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In I.R.C. v. Ly~ ght Li92~7 A.C. 234, tha taxp yer 

li vad n Ir l n ut ttendcd 1aonthl • bo rd tin s in 

l n. Ii thi c , Vi count Sumner a'd: 30 

'It does not follow th t kepi up an est blishment 

abroaa an one her i nco.pa ible dth b ing 

're id t re'. if t. r is oth r sufficient 

vi nc 0 it. On tninks of a n's settled and 

u a c of abo c a..> hi re ... id nee, but th 

truth i th ..% ca ... e.., n orai. ry SC eh 0 le! 

r i nc t tin i t. underlying s ption nd, 

tnoug. n y b n occupi r of W'O ou~ s, 1e is 

,ou ht of c .. ly r id ,tin tn on liv_s ~ t ... 
iJ u u io • ··er incorr. t . pu 0 UC.1 

r re . y b 

u· lti l c:n ... ld. 11 

The .:ou e o Lords in th · deci ion decisively 

an on d any confin cone ption of resid nee in t rrns of 

a 11 f xed lac of bo e' or" stablishm nt·. and said that 

r sidence indicated a quality of the per on going beyond mer 

physical presenc or t e po session of such an establi hment. 

Thus, Vi cou.t umner lso st t d. 31 

g wurJat call tu ·ord 're idont' in ic tes 

a quality of th person charged and is not 

30. ibid. .244 

31. ibi • • 244 



5 

cacri tiv~ of hi property, real or p onal." 

Th re ularity of th t pay r' vi it to England, 

cou led ith hi co rci 1 there, er uaded 

th Court tha the ta...:p y r's pr encc w s more th n merely 

transitor • 32 

Into arli r d cisions, the individuals in 

que tin r gul rly s ant 

Unit 

un 
to 

.in9 o , ut er 

there. 
neavy lu 
a course 
u of a 
a post 1 

few month of 

eld not to b r 

c year in the 

dent, but 

son a 
a u .... , ncJ 

involv 

Ii settled 
it only 
of 
t 1e 
ny's 

The presence of two further factors, his own repeated return 
to England and the education of his children there were not, 
with those factors just mentioned, sufficient to establish 
some "connection" between the taxpayer and England. 
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travellers only~3 In another decision, the individual spent 

an apprenticeship of three years in the United States (having 

before this bean resident in the United Kingdom) yet in the 
course of this period he spent a lot of time in the United 

Kingdom on business; he ae nev rth les held to be re id nt 

in th Unitea Statos~4 Similarly, an actress having a 

permanent abode in the United Kingdom in the fo of a flat 
but in the incom year in question having the majority of her 
profession 1 engagements in the United Stat s wa held to 

be not re ident in th United Kinydom although ah spent hort 
riod of ti .a tlere during the ye 35 r. 

These ea s illustrate th difficult balancing of 

33. In C.I.I. v. z .>r b (1926-27) 11 T.C. 289, the r spondent 
lived in In ia, bu on his retir ent travelled, and while in 
E l nd in t cour of such travels stayed in hot 1. He 
had no busin ss interests in England, nd th purpoae of his 
visit was olely to se friends. Reid v. I.R.C. (su ra) was 
distinguished on the basis that in-that case th taxpa r h ~ 
some connection with. Engl an , wh reas th respondent was here a 
umere trav-llcr". Th decision of C.I.R. v. Brown (192 27) 11 
T.C. 289 was more like Reid v. I.R.C. supra) for the respondent 
had originally lived in England, served in India, and then 
retired to ·n land for twenty-five years. H th n stored his 
furniture nd travelled, pending thr e r onths of ach year in 
hot ls in En l n. Despit the f et that his furniture was 
stored in En land, his banking account was in England, and he 
had connections with Cngland, he was held not to be resident thr 
In an Australian d cision of the Board of Rev! w, 1 C.T.B.R. 
(N.S.) 136, the Chair1 an tated that a per on could be a 
resiacnt if he stay in hotels or th hous s of fri nds provided 
his visits to th country are not paid merely in the cours of 
trav 1, but form part of his h bits of lif or busincs e.nd are 
sufficiently frequent and prolonged. 

34. I.R.C. v. Comb (1928-33) 17 T.C. 405. Lord S nds said 
that had the respond nt's pre nee in England in the first year 
of his apprenticeship (3 months) been s long as his presence 
in th two ucceeding y ars (5~ and 6 month), he might have 
held otherwise. 

35. Withers v. (1938) 21 T.C. 724. 
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considerations which the Courts are required tor solve, 

with the conaequ nee that these decisions lack consistency. 

The differ nee betwe~n director's regular att n ances of 

board meetings and an ctr as•,, less regul r vi lts coupled 

ho 1ever ith periods of employl!lent nd residence in er own 
abode appears very light, and the writer considers the latter 

decision is !neon istePt: with the other decision of the 

Courts relating to residence. 

Despit this un atisfactory a pect, it is evident 

that the Courts have employed a different te tin this 

situation, that of regular visits to the country which, 

coupled with the nature of such vi its, may lead the Courts 

to hold ther to b resid nee. 

The practice of the ard of Inl nd venue in 

ngland is that a person is resident in England if he visit 

England year after year o that hi visit come in effect 

part o( is h bit of life and th annual vi it ar for a 

substantial eriod or periods of time~ 6 The Board regards 

an average annual period of thre onths as substantial" nd 

the vi its a ving become habitual' af er four years. 

It i noticeable that while domicil i her not 

the determinant of residenc, ince th posses ion of a 

ormanent horn broad ugge t that dornicil ill be in that 

country~7 neverth le s the Courts continue to h ve regard to 

36. See"Simon' Taxe "Vol. Eat p.765. Se also Robertson 
v. I.e. of T. Li936/ 57 C.L.R. 146 in which Mr. Justice Dixon 
make expl1Cft reference to the Engli h Department's practice. 

37. e.g. in I.R.C. v. Lea ht (supra) here the taxpayer' 
domicile wa clear yin Ireland where he lived. c I.R.C. v. 
Combe (supra) where the individual's do icil of choice was 
England, hich his three year ternpor ry absenc would not 
alter. 
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th n ture and uality of th inaiviclu l's re enc. In so 

doing, thoy have been co pelle, though reluctantly, to look 

to the int ntion ana urpose o the indivi u 1 in order to 

evaluate th n tur n lity of his pr s nc. 

ow 1 thi int re t of the Courts in intention to 

be distinguish d from dondcile on the one hand, and on the 

other from the -oft tated principle that re idenc_ is a question 

of fact i 

ThE RELEV ·cE OF I TENTIO ~ 

re one 

The question of the volunt rine of n individual' 

fir t con id re in I.R.C. v. Ly aght ( u ra), 

whero it as rgued th t th taxpayer' pre nee was forced 

u on him by busin s consid ration and not by hi choice, and 

that for this rea ou could not b said to be r sidont in 

ngland. 

Lord tcr s id t p g 248: 

an ight be co pelled to resid h r co 

against his will ••• and though man y 

home ls h re nd t yin this country only 

lately 

his 

because bu in co 

the perio s for whic 

l hi , y t 10n tU!l , if 

h t y ar uch th t they 

may oe regard as cont tuti19 r si euc, it is 

open to the co i sioners to find that in fact h 
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doc so resid ~" 

The rejection of voluntarines nd intention wa 

repeat din Inchiguin v. I.R.C. (1948) 31 T.C. 125, and has 

b n adopt din the Au tralian Courts on number of occa ions~ 8 

In one of th : 9 it w said: 

11 ut fr do of choic of re ide1 c nd intention 

tot k 

o icil 

r nee re tters which concern 

r- distin uish d fro r sid nc in fact.' 

Jcv rt 1 ss, it is clear that tle Court in both 

r;n l nd nd .ustrali hav at time scrutinia th· int ntions 

of tho tax1: ··:/ r i ord r to ~eter in his r i enc ~O 

Certainly they hav ou ht to avoid r fer nee to intention,1 

38. 1 C.T.B.R. (N.S.) 29; 10 c.T •• R. 104; 11 c .• B.R. 781 and 
15 C.T.B.R. 57. cf. w Zealan of Slater v. Co,rni sioner of 
Taxes ,(i949/ N.Z.L.R. 679 in which tfi t payer erved overse s 
on ar ut1 , and for a length of time was a prisoner of ar, 
yet wa h ld to b "ordinarily resid nt in ? •· Z land in 
terms of otion 17 Financ Act 1940 on th b i that his 
f mily ho Z aland during hi 'sence. A i ilar 
approach sugg te by • Justice Dixon in c. of T.v. 
·ill r ( upra) w'1 re he ugg t d that a the b~ in Papu 
~ s a milit ry ba e, h would have h ld tho taxpayer to b 
resident in Austr~lia (wh r his wif resi ed) and not in 
Papu decided by th~ low r Court; however, he did not up et 
the lower Court' judgment. 

39. 11 C.T.B.R. 78. 

40. Indeed, ction 51(1) T x a Act 1970 (U.K.) p cifically 
r~for r on w10 i in th Unita ~ngdo. or 
te orary purpos only a not being th re re id nt provid d 
certain a·dit'on 1 cr.t ria ar satisfi 

41. M.u, it i only i~ fe c .es th ~ apeci ic r ference 
is de to the urposc or obj et of th per on' presence 
e.g. C.!.n. v. Brown (supra) and C.I.R. v. Zorab ( upra) 
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y tin th ir consite tion oft e nature of a rson's 

physical r• enc they n cessarily consider the pur 

pr sence, f ro1 . which r ur OS<. they r • abl to t asur 

of hi3 associatiot •it, th co ntry in hich he i 

pres ht. 

se of his 

the natur 

hysic lly 

It is in this respect that intention becomes relevant. 

Whereas the int ntion relevant to domicile is the intention to 

permanently resid in a place, the intention relevant to 

residence r lat s to the pur o s of one's pres nee, which 

purpo~ s add~e th salve not to the intend d len th of ono's 

phy ical pre ence o much as to the reason for one's actual 

prl;! ence, for w t,v:.r 1-nyth of tilt'! t y involvo. 

11-c ough the a proacn of t1e Courts appear to have been 

at times h phazard nd incon istent, it is ubroi ted that thi 

is due at le tin p rt to the ig1ificant influenc that 

Court of fir tin tance as •. s tic d ternination of residenc 

h been seen a being a que tion off et, a ell tc Court 

h ve s10 n am rt d reluctance to uJaet t e eciaions of lower 

Courts. 

In h,!i.C. v. ~~ht (supr ), Lord uc a ter aid: 42 

"'I1he ord 'res d ' in th 

used in its c n sense 

Income i · et is 

n, it is ssenti lly 

a qu tion of fact wh ther a man do or do 

uot corn within 1ts .eaning ••• the matter must 

be a matter of degree, and the determination of 

42. L192§/ A.C. 234 at page 247. 
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whether or not the degree extends so far as 

to make a ran resident here is for the Commissioners 

and it is not fort a Courts to say whether they 

would 1ave reached the saMe conclusion." 

h only instance whero -an appellate Court is 

willing to ups t the decision of the lower Court is where 

thero was no vidence upon whicn the lower Court could have 

reached its decision~ 3 

It wa suggested in one ustralian deci ion44 that 

an appellat Court is not so restricted as this, since a 

uestion of law is involved even though all th material 

facts re fully found and th only question r maining i 

whether those facts are such as to bring the ea e within th 

provisions properly constru d of some statutory enactment. 

It is submitted that the broader view of the 

Chief Justice is to be pr f rred1 whil residence is usu lly 

described an a ue tion of fact, it is ubmitt d that the 

isolation of tho e factors which are in 1 w determinative of 

re idence !s a question of law, or at 1 ast of mix d fact 
and law. In ascertainin the nature or quality of a person's 

physical presence, one is not concerned merely to balance 

different rJle7an~ factors~ one is also cone rned at the 

isolation oft os factor which are ind ed rel vant. 

Yet in the same way that the writer has exp rienced 

difficulty in isolating factors determinative of r sidence 

43. See I.R.C. v. Lysaght ( upra) 

44. See the dissenting judgm nt of th Chief Ju tice in C.of T. 
v. Mill r (supra) 
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o 1 o h, v th C urta. In pr- ctice, they do not i olat 

factors but mate a l:>road ano.lyois of the natur or uality 

of an indivi un r s nc ba ed on the corn 1 od effect of 

all the factor .,r s ~nt, an exe ·ci •- ~ 1ich th Court of fir t 

in tance is bett re uipped to perfor. 

As a conseauence, appell t Courts have always been 

unwilli g to up ta jud ment of a lo er Court, and even if 

one ace pt t1at que tion of law is involve, the practic l 

con cquenc i u likel to be very diff r nt. 

REC I1'ULA1'ION 

It i possibl from t e cases to list the types 

of consideration to wnich th Courts have had regard, ev n 

though they c ldom if ever i olate them in thi fashion. 

Thy can be swnmarised as ollows: 

(i) the individual' past residence history and way 

of life, 

(ii) 

(iii) 

(iv) 

(v) 

(vi) 

hi physical pr sence in the United Kingdom during 

a p rticular y ar of as essm nt, 

the rnaintenanc of place of abod in the Unit d 

Kingdom, available for hi use, 

the purpo of hi visits to the United ingdom 

and of hi visit abroad, 

th habitual n ture (or oth rise) of his visits 

to th United Kin dom, 

the ubstantial (or otherwi ) nature of his visits 

to th United Kingdom. 
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Re idence dos not require th e~istence of all or 

any particular combination of the above1 5 but in isolation or 

with one another they may be sufficient to establish a person's 

relationship with a country in such a ~ay that he is regarded 

as resident for tax purposes. 

The primaz·y lesson apparent from the English common 

law is tnat residence requires ueither a continuous physical 

presence nor the possession of a per, nent estaLlishrnent, but 

instead a form of association with a country such that 

one's physical presence in that country takes on the character 

of residence even if the length of such physical presence be 

short. 

It is not ossible to rovide a more comprehensive 

definition of residence than this. ,s was said by Mr. Justice 

i: oel in E. L. schuj ahn v. 11ini ter of Ua tional .t evenue 

(supra)~ 6 

"The gradation of degrees cf time, object, intention, 

continuity an othE!=- rel~vant circumstances shows 

t1at in common parlanc 'residin:;1' is not a n.1 of 

invariable elements, all of which must be satisfied 

in ach instance. t is quite irnµossi 1 to ivc 

it recise a11d inclu ive definition." 

ITICJJ. 

With the bcnefjt of the conception of residence 

45. txcept in most cases for the inclusion of (ii). 

46. Canadian case in which the residence of the appellant 
was in issue, and in which the English common law was 
referred to. 
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embodi din th .. n..,li 1 COIT,; 0 1 , it n l co11e p ropri 
to ~n our 0 t ory .. vi ion , • h' Cl r et O\ t 
b1:low: 

'Section 165. Lia ility for a ses ment of inco e 

deriv~d fro1 le 1 
,.. al nd an abroad - (1) Subject LI 

to th ,rovi.:.ior of thi Act, 11 iH or a riv d 

by ny r o tho i r sid tin c • Ze land t 

tir,e 1 en ·1- d rriv s t t inco c ah 11 SS le 

or i1com~ t I ·I.et r it i derive from 1e 

z land or from ls where. 

(2) subJcct to the provi ions of this Act, all 

income dc~r i ved fro n v Zealand shall be as essable 

for incom tax, wh ther the rson deriving th t 

income i resident in N w Zealand or cl where. 

(3) Subject to the provisions of thi Act, no 

incom which is neither derived from w z al.and 

nor derived by a p rson then r sident in 

hall b as eas ble for inco e tax • 

w Zeal nd 

.. ect on 166. Pl a of r id nee, ow determined -

(1) ~ ,er on other th n coi.it any shall b deem d 

to b r id nt in ?ew Zealand within th meaning 

of this P rt of this Act if his home i in New 

Ze l nd. 

It can bes en that section 165 e ploy the term 

'resident 1ithout rior tlefinttion, nd its con truction is 

d pend nt u nits co on law meaning, unl sit t kes its 

anin from the ucc ding aection. 

Te relation i o thes two ction i ther fore 

te 
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n ort nt to the n t · 

h s l en con d red j 

of r sj in hi country, ut 

C ly onl • o ,.. . 

In n re M (1945) 4 1.c.o. 341, before -ir. Lu·ford 

s. ., 'as argu that th taxp yer had no hoe in this 

country a1 d wa.:, t erefor not r ident in this country even 

though he h d lived .er~ in exce s of t ,T2lve .1onth ... in bo rd 

and lodgi a ( 

home). 

distinct~ om a ne .a~ 0 nt t bli hment or 

The gistrate rejected this argument, and a_plied 

the common law te t of continuous physical presence for a 

su tained period. Ile considered that the then equivalent of 

section lGG(l) was suppler..entary nd additional to th 

c uivalent of section 165, and as enactea to gath r in a 

class of per on which •ould ot.1 rwise have e caped the 

mbrace of ection 165. 

That cl of p r ons compri ed such p~rson a 

receiv d inco fro overs as sources who, hon abroad and 

absent from N w Z aland, iould at common law have c a d to 

be resid nt in this country, ith the result that income 

derived fro ov rs as ources would ceas to be taxabl in thi 

country. 

no ev r, it is not cle r th t th doption of the 

term "home" in section 166(1) does in fact cover this 

ituation, for if a taxpayer went broad for a period in 

excess of one •car, it is o sibl th t the Courts ould be 

unwilling to re rd his home as till bein in this country~7 

47. To do aO ould b i conflict with th 
v. I •.• c. (supra) and Turnbull v. Fo t r ( 
the writer's view tlat t e Court wou -do 
conflict, will hortly be considered. 

eci ions in Ivea 
u ra); however, 
so despite thi 

8 



Irr cti· of hi, r r nu r o re son 

lie sugg ·t t. t t 

relati ns • o th- ··, et' n i-

n·c 0 

co r t. 

Tlo criteria at out ins ction 166 fort.~e 

deter.in tion of r i~enc 4 r late not only to indi 1idual 

r_siaence, bu ,lo to co c r Ji 1c, ~ntl re intcn d 

to b '1:Jt V 0 0 h. 

ii ion o 

v.n 

iv 

r on ..,_ cc .r.ied 

r· d nee coul G i 

to C 1 t >l ic cot g ncy, it c not be aid that 

the crit ria et out to cover corporate r sid nc re intend d 

for co tingcnt situations only, since thy app r as a 

comprchen ive ub tit tion for nd modification of the co~..mon 

law tests of cor orat r i nee. 

This view of section 166 ao providing an .. hau tiv 

definition of residence i support d by the Suppl ntary 

Report of Tax tion in l w Zealand~ 9 and i consi tent with th 

f et that t ri ry crit rion of re id nee lai down in 

the Unit d ingdom-ne z 1 nd Double Tax Agr em nt is the 
50 same. 

It i .,ubmi tted th t the cotr.Ir1ent made by th Chief 

N.Z.L.R. 459 give urther 9upport to this vi , for in th t 

ea h conte pl t d t e crit rial i don in th ection 

det ative of r idenc, there w no ugge tion by hi 

48. S ction 166 is d scribed "Pl ce of e id c e ow 
D termined, but it i3 ubmitted th t thi is a r inal note 
such th t cction S(g) of the Acts Int r retation Act 1924 
e eludes ts con ideration for purpose of int rpret tion. 

t~ew 2~ffl~H8flFeS¥~afy fg~ij:t of Taxation Review Committee 
50. see Double Taxation Relief (United Kingdom) Order 1966 
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that there might be further criteria based on the common law. 

Finally, it is submitted that the words of section 

166 lead to the conclusion that it is definitive, for a person 

is in terms of the provision "deemed" to be a resident of this 

country in the circu.u1stances prescribed. The term "deemed" 

is synonomous ,i th the term "adjudged" ~l and is intended to 

embody an cx.austive definition of the term "resident". 

It was said .1.n St. -~uby_!!_(L.M.) v. A.G. (No. 2) 

Ll95,!/ 2 ii.l I!:.R. 473 at page 498 of the term "deemed": 

'~or.1ctimes it is used to put beyond doubt a 

particular construction that might otherwise 

bu uncertain. Som tirru~s it is used to give 

a comprehensive description that includes 

what is obvious, what is uncertain, c1nd wh;tt 

is, in the ordinary sense, impossible." 

It is submitteo that in section 166 the term is 

aL 1ed at givin a cor.1prc .. 1ensive description of residence so as 

to remove the u.certainty evident in t e common law. Its 

use in our section can be sharply contrasted with its 

employment in Australia, where the phrase used is "deemed 

to include~ which clearly illustrates that the criteria 

specified are not intended to be exhaustive, but as 

supplemental to the common law meaning of residence. 

It is noteworthy also that in the English decision 

of Earl Coiley v. I.R.C. tl892/ A.C. 198, upon which Mr. Luxford 

S.M. placed great reliance, the term used in the statutory 

SL See St. Leon Vill~e Consol. School District No. 1425 v • 
• oncevay (1960) 31 W.W. R;- 385-;-3 
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provision in question was also "deemed to include~ and was 

similarly described as supplemental to the preceding provision~2 

It is therefore submitted that the learned 

Magistrate's decision was wrong, and would not be followed 

by a superior Court in this country. Section 166 is 

intended to provide an exhaustive dEfinition of residence 

for the puruoses of our Act; it is now therefore important 

to examine the sco e and nature o the new cr'teria of 

individual residence provid~d in th t section. 

·rtt ~ ME "r.m OF 'HOME 11 

The teriil "home" is ot completely n w, since it 

has be1;n used on occasions in the Englis 1 cor:unon law decisions53 

in the sense of a physical dwelling. 

In Todd v. Mc~icoll /!9517 A.S.R. 72, it was said 

at page 86: 

A home i~ a ~lace where th residents ordinarily 

eat morning and night, and where they usually 

sleep. With adults it 1.tay have the characteristics 

of pen.anency. A home is, or used to be, regarded 

as a place of refuge and rest~ 

52. ~hat decisio can a]so be distinguished on the basis that 
the deeming provision sought to bring within the law's embrace 
a situation otherwise clearly Pxcl ud -id, that could not have 
been the case with the phrase ''home" which embodies much of the 
common law but in certain respects goes beyond it. 

53. e.g. Lloyd v. Sulley (supra); I.R.C. v. LysafhI (supra) 
(Lord Buckmaster) ; and Pickles v. Foulsham (supra r.1r. Justice 
Rowlatt). The terms use~ o however vary between "an 
establishment", "a louse", and "a re idenc" in addition to 
"a home". 
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In an arlier iew z aland decision, Slater v. 

Co issioner of T xes Ll94,2/ .{.Z.L.R. 679, "home" was 

quated with a family plac of residence. 

I· r. Justice Northcroft said: 54 

'His home had always b en here. When he was on 

active service, his family continued to maintain 

a family home in New Z aland. He had no 

resid nee lse here." 

The que tion of the meaning of 'home' was extensively 

considered in a subsequ_nt N w Zealand decision, w. v. Inland 

was present in w Zealand for a period of four y r in 

connection with t e construction of t1e Auel lan Harbour Bridge, 

residin during this time first as board rand then as 

tenant. T 

z aland. 55 
u stion arose as to whether he had a home in iew 

tr. Cote s ••• r f~rr d to thee rlier deci ions 
56 mention d a ov, nd t pag. 293 said; 

home must be regarded as a place to which the 

characteristics of stability and permanence are 

54. L1942/ N.Z.L.R. 679 at p.683. 
erved overs as on war duties, an 

prison r of war. 

In this caso, the taxpayer 
wa for al ngth of tirie 

55. T is ~uestion aroae in 
was n 11 absenteer1 within th 
'l'ax Act 195,4, which defin 
has not been in Ne Zealand 

the context of wh 
sco·e of s ction 

an absent e as a 
during any p rt o 

ther th taxpayer 
76 Land & Income 
erson whose hom 
the incone year. 

56. e roferr d al o to th int rpr tation of ction 166 iv n 
by Mr. Luxford s. ·• in In re M (supra), but found it unnecessary 
to determine the relationship of the two sections. 
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attached. It is one's fixed or settled abode 

and the place where one's roots or ermanent 

attachments are to be found." 

' A hone according to coITu""Tion usag is t 1c fixed 

residence of a far. ily or hou 0 e. old or th 

dwelling 1ic one habitually lives in. 

These at tements give stron support to e. narrow 

construction of the term "home", e uating it wit a physical 

dwelling having cert in characteristics. Such a construction 

would be 1:1uch narrower than the nglish conce >tion of 

residence, w lich started with imilarl n rrow conception of 

a rr anent e taol slu nt, but gr dually develop d to 

e1·lbrace per ons with no fixed al ode in this country but who 

by the nature of their pr s nee are neverthele s held to 

be resident. 

It ould al o b n rro er than tie u tralian 

inter r tation o the term plac of abod 'which it appears 

1 ay be construed more broadly than to mean I erely a physical 

dwelling~7 At th v ry least t1e u tralian lo islation 

reco ni es re idence in circu tanccs \hich a narrow 

7. In 10 C.T.L. (N.S.) 44, the Board approved the meaning 
of " lac of b ven in 15 C.T.B.F.. -6 to h effect th t 
it J.ght mean a rson s "home or dwellinghouse or other 

itatjon or t~ village, town, city, di trict, county, 
country or other art of the world in which a person ha his 
hoe or d,.eJ. ing ou or oth r abit tion or in which he 
habitually r sides " '.L'he el , nts of continuity and permanence 

~ ar to take rec Jenee over a fi·c structur; however, the 
Australian Courts have trodden carefully, and in 15 C.T.B.R. 

thy were not 11 g to regard as ilor's residence as 
b ing on the vessel on which he served because he frequently 
changed ves els. See ho ev r the diss ntinJ juagment of Mr. 
O'N ill in that cas. 
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construction of "home" in ew Zealand would exclude. Thus, 
a person from abroad regularly visiting our country, and a 
parson such as iss Reid having no permanont establishment 
in any country but regularly visiting this country and having 
close ties with it would not be resident in Uew Zealand in 
terms of our et, but could come within the terms of the 
ustralian provision. 

It is submitted that the employro nt of the phrase 
"his home' as distinct from "a home" in our provision rnay 
facilitate a broader construction of the term so as to ext nd 
beyond a physical dwelling and include a person who resid a 
within New Ze land, though in no fixed abode~ 8 and who can 
therefore b said to have hi or her home in New Zealand. 

However, whichever construction is given to the 
phrase, its nature and scope remains to be considered, and in 
particular the degree to which it approaches domicile as a 
test of residence. 

It appe r that, even given a broad construction, 
our provision dos not emcompasa a person having an 
establishment abroad but none in this country, the regularity 
of whose visits to this country render them a habit of his 
life. In terms of our provision, person can have only one 
home, uhich in this situation woul be in the country where 
hi permanent establishment was situated. 

In the ev nt of a person having establishments or 

58. Whether it be a wandering tramp or a person such as Miss 
Reid r ularly visiting thi country. 
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homes in tio countrie, in l>oth o which he spent similar 

amounts of time, it is sub itted that here a Court would be 

compelled to ev luate th nature and quality of the 

individual's presence in each, and to ttribute re idence in 

the aense of the location of his home to that country with which 

he possessed the clos at a aociation~9 

liowev r, the major area of uncertainty with r gard 

to the phra "hi borne" ari es h re a per on having n home 

in New Zealand is absent broad for an ext nded period. 

Th common law deci ions made it clear that the 

mere possession of a ern.anent stablishnient or hon•e would 

be insufficient to con titut residence if th tax ayer is 

physically abs nt during the whol of th incom year in 

question~ 0 

In contr t to these decisions, Mr. Justice 

Uorthcroft in elater v. Commissioner of Taxe (supra) 

con ider d th ta person continued to b ordinarily resiaent 

in w Zealand wh n he erv over on war duties while 

his f ily hom "s maintain in this country. 

11 Hc had no residence elsewh re. lie was oth rwis 

no 1ore than sojourner from time to tim and 

from 1 ce to place, according to the xi enci s 

of hia ervic. His detention s a prison r-of-

war involved th longoat period of continue 

presence in any on pl ce, but, v n then, it 

59. This contrasts with t comnon 1 w, wh r in uch a 
aitu tion dual reaidenc would b recognised. 

60. So Turnbull v. o ter ( upra), Iv ag~ v. I.R.C. (supra) 
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cannot be said, according to the common usage 

of the words, that he was either 'continuously 

resident' or even 'resident' at all in the 

prisoner of war camps." 

This decision is in direct conflict with the English 

common l ,., dccis~ ons, it Lcj ns clear from those decisions not 

only that p.olonc:,ed a sen e er.rnin t d residence but also 

that the voluntarinesP or o · 1 r 7isc of one's presence in a 

particul r r lace uas irrelevant~ 1 i 1ile this case can be 

distinr.•uished as involvinJ the construction of a different 

statute, the interpretation given was cl.arly intended as 

a modification of the common law principles and cannot therefore 

be ignor d. 

Furthermore, tle decision in • v. Inland Revenue 

Commissioners (supra) supports the view of Mr. Justice 

Northcroft, for Hr. Coates D •• 1. considered that the taxpayer's 

home was in England even though he mrked in New Zealand 

continuously for four years. 

~he pproach in these two cases is closely akin 

to a test based on domicile, and a test resembling domicile 

appears to be bnplicit in the terminology of our own provision. 

The term "his home" excludes the existence of a place of 

comparable status elsewhere, and suggests that the absence of 

a taxpayer abroad will not affect the status of "his home" 

i1 this country, unless he establishea 11 1is home" in another 

country, thereby resembling the position with domicile. 

61. See 10 c.·r.B.R. (t .S.) 44 and 15 C.T.B.R. 56 
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'!' U-1' - l. 

n t i~ cou ry, io cou t 

sane A m .:n ai. s 

of rcs.:..denc wou 

f aily home 

continu to 

\.: ~1c 1 n • ~- wcvcr, .: ... .-.: oo .. ~.:. wit i 

nd.., t r a · .. 1 .... n, irro ... ectivc of a • en e 

l ngtu of i ... ay ro d, wou for tie pu 0 S O - t e 

et lave e ... t lish is omc aoroad; althoug his country 

0 donic 1 continue~ to be Le z aland, ,1is country of 

re id nc for purpo e C a es to be· ew Zealand. 

roiisio od a e. sculat d 

~ gt o do cilo, c latcd in t!1e aens<! tl.at it re ble 

ut talls w ort of domicile. 

Th approach adopt d by our Courts is lik ly to 

follow t1e gui ine of tho u tralian statutory provision, 

which has as on of its criteria of residence the provi ion 

th .... t person domioil din u ... trali is deemed to be resident 

there unlcs he ha a .errnzmunt place of abode •road1 a 

"p rmanent pl C'"' of abode" does not mean a hor.. in another 

country uch as to constitute domicile in that country, but 

instead means n abode outside Australia having the character 

of permanence. 

T1u"', if a taxpayc.r's absence from this country 

o su tine for 

is probabl t.at h 

period in cxces of ti lve montho, it 

ill continue to berg rdcd s resident 

in t i country unlcs~ his pr senc in p rticular plac 

abro d takes on the c aracter of continuity nd permanenc. 

Thus, if a person apenda a number of year abroad 

tr~vclli g, t. ourts ould consid r 'his hoe" to be in New 

Ze land during this period. If ho ever he took a job for a 
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thou h ir th prcviou inco eyer h 

uch r idcnce. 

t n · ut 

tion o 

r nty in·ro uc 

w ich 

t t tory provi ion it l din 

do tion y i.O V r oid on difficulty 

a ,tin Au tralia, na l het1er r i nti l tatu 

ari y nt il s rn nt to inco _ t x forth entir 

ye r of s nt. 

ALL 0 ---
I n on 1 , ;, , r i nti l tatu r ult 

in th ta.p y r bin 6 C bl in r poet of th holo 

income 62 ye r, wh rea in u trali taxpay r i gen r lly 

s d only il r spect of tl t p rio of the inco. y r 

during nich h is r .1.d nt~3 Th c ption to thi 

g ner l po itio 1 1h r n per on i h ld to r ident on 

f. G2. 
and 

63. See 1 C.T.B.R. (U.S. ) 136 
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for a part only of tl. incom 

raid nc i ha du on his 

6 y ar. 

ho .. , cou l ith hi intention to 

n xt n p riod~ 5 t nth 

s l is li bility to t fro th 

uch rosi enc , nd not forth 
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nt i nvis g d by th hi 

ho e"'. In UC ituation, t lC ivi ibility 0 r id IlC 

between countri is OU ibl 1 t u I if a r on t up 

OU e in tl i country, h 6 r t ine no hou bro d, th n 

i r idential t tu would h l to h V co nc on 

th te of hi arriv l in thi COU!ltry. 6 

Ho v r, here ifficulti r. r:i ht counter d 

in le Z al nd i wher bro d construction i giv n to th 

hr c hi lo .a 
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d" _lling. Ho ever, uch broad construction would 

only encom ass a person such as Miss Reid who has no other 

home abroad, an in respect of whom it is th refore reasonable 

to regard her home as being in thi country for the whole of the 

income year. In such a situation, her r sidential tatus in 

this country only continues while h possesses no permanent 

stablishment abroad and, in this event, it is probable that a 

division ould be mad in the articular income y ar. 

It is therefore submitted that in New z aland 

residential sta us may rel te to all or only part of the 

income year, dep nding on the circumstances of such residence. 

The exclusiv natur of r id nc in this country avoids the 

uncertainty which exits in u tr li on this point. 
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PA.T I1 

In th .., me · · y tha · th n :"'I tut rov· sion in 

thi:J country de ling -..:ith ·1divi u.:11 r,:ri<.1encc is more 

completely undcratood b;i' refer.enc to t1 o common la 1, so also 

with corporate r sidence it is helpful to examin the common 

law from which our statutory provision is modelled~7 

DET .:..RMINA'l'IOU OF CORPOFNl'E ESIDENCE 

Th basic tenet lJehind th 

determining individual r ~iccnc io tl tan indi.vidual re ides 

hero he eato, lce:Js a d ke p .ou ..: , a conce tion 

inapplicable to tie artificial p r~onality of a company. 

Nevertheless, th Lnglisl Courts 1av sought to apply this 

conception of residence by analogy to the company. 

v. Howe 

(Surveyor of Ta:•es) fi90Q7 .c. 45:.>, Lorcl Lor burne said~8 

1 In applyin~ the conception of residence to a 

company, w ought to proco ci as nearly as we 

can upon the nalo_,l of an individual. company 

ca1not .at or sl j' but it can keep houGe an do 

business. H ought, tler for, to see where !t 

67. Th u otion as to whether coII'.mon law principl s still 
a ply in addition to th criteria laia doin in-section 16G 
Landt Incom_ T x et 1954 hns alre dy been con->idorc, 
anc th conclusion that common la principl s do not still 
apply axe pt as embodied in our provision. 

68. fl90~/ ..• c. 455 t page 458. 
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-oall n do • ) ·i es • - --- ---
It a b n ro thi t nt th t th te t of 

corl:'or t r nc la 11 v lop , t lO test b inrJ the 

l ce of t.1 co 11 C nt · ,n nd tr.01? 9 

Th difficulty in thi ar a i~ not o rouch t 

n nci tion o. ·h t~Jt of cor rt. r idenc o rr.uch as 

it h p nc i in question plication. 

110 ind or uy and t .r r1 y le n ccw ul tion of 

conflictin f et r ich 1ilit t to r lorn tiv 

location of h c r,tral 1 n CJ nt an control of com any. 

Ho ver, althougl th co pany ha no brain it lf, 

it os e se th uivalent o uch an organ in the 

collective d cision-r..aking functions and po rs of it 

board o ir et r , 1 o ctio d i e r coll ctiv ly 

tho 0 t 

In Sn Paulo (Br zilian) Rail 

c rter (1890-1898) 3 T.C. 07 Lora at on i 

'But t uJ tanti 1 f et r, ,•ain tt t t 

director , ' jc t to ny r~ ol.ution ·hie 

' for thc.ir g i ciilC y rib r .. J 

oft r· V St· with th ol 

riyht to n g n control V ry C1 p rtrn 

of ffair .... 70 

---·-----------
6. It i 
rinc ,EJl, 

net intra her t 
l c:, ! 1 ot l n 

70. 3 T.C. 07 t pa e 412. 

tr C tl 
i ut d by 

nt 

hi 
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.d 

"T. e only r crsono .:: o can ,it 1 propriety 

b_ , cscr.i..b .is carrying on t . trad of 

the it:; dir.·ct r •• r 1 , 

"ur o ... cs of d; .i .istration a d an g t are 
,f.,' comp ny i.tself. t, 71 ..... 

It is idcnt from th decisions in this area that 

t iC l ce ,.,;4 r t.1. uir .... ctors ex rci th ir w ro 

the primary ""t i .... nee: n th t tl 

s been 

ifficulti 

for the Courts , av. ris 1. wh re t 1ar. c - et t, boaru in 

di ferent co .tr.:.es both xerci1;,in o· era f 1 

control, or ltern ti t:l w ~re t .. cre .ist on. bo rd only, 

but which board ex-rciscu its po ·-r in differ t locations 

nd coun ri1;:s. 

The Courts have accordingly been called upon to 

n g ~ent 10 cont ol 

w1ose ex rci e i articul r pl c co stitute h t location 

tnc ·lac of th c lp 1y' c 1tral, n nt and control. 

Tll.B DIVISI0.1.{ OF l'u\NAGl"IU:NT AND CO, TROL 

Th C urt•· 1av ~ ur u t1 thi i uir in two \lays. 

In the first lac_, t}~y ,ook to th~ ;l c w.ere 

the lilvr for ~lisod as. ect of cor oa1.y' s 

co1tro172 ~ ex rci e, such as. 

71. ibi<l. ,.,c 412. 

72. ? o diati ctiun is Ler 
c trol, sin th Courto 
ucu a distinction. T. e f 

considered at later point. 

n nd 
e .... pr .., l~{ rccogni ed 
<listinction will be 
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where shareholders' meetings are held, 

uhere dividends are declared, 

where t1e profits of the con any are 

where a.:1point . ents of directors are made, 

of remuneration of directors, 

(f) the place where the company's accounts are k pt, 

(g) the place where the seal, the rr.inute book, the 

register of members, and t e records of the 

co. any are kept, 

(h) the place where control of the share capital i 

exercised, 

(i) th place wh re transfers of shares arc executed. 

lowevcr, it is submitted that th factors are 

incidental to the main inquiry of the Courts which is as 

to the plac~ where the ovorall management and control of the 

company's affairs takes place. 

OVERALL M AND CO TROL IS PRIMARY DL'TERMI JANT 

This was the ssence of the approacl nursucd in 

de Beers Consolidated Mines Ltd. v. Howe (Surve or of Taxes) 

( upra), where the question wa as to where re l control of 

tl t _73 It 1e com any was ves a. as there held to be vested with 

the London Board, which negotiated the contracts of th 

company with the diamond syndicates, det rmined company policy 

respecting th disposal of diar.onds an other assets, the 

73. The company, involved in diamond operation in South 
frica, had one Board, whose mer.'lbers resided in both South 

Africa and Britain, the najority being in Britain. Directors' 
meeting'=> were held in both countri s. 
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working and development of the mines, and the application of 

the company's profits, and appointed the directors of the 

company. In other words, it possessed the oowers of overall 

management of the company•s affairs. 

A similar approach is seen in l'cw Zealand Shipping 

Company Ltd. v. Thew 8 T.C. 208 74 where overall rra1agement 

and control was s en to rest with the .,ondon oard of 

Directors. 

It ad argued in that cas~ t1at the com~any's 

operat:ons in the different countries she ld e regarded as 

indepen ent, a1d that residence should be in both countries 

to th e.tent of th localise op ration~, but this 

contention was rejecte, si ce the Ne-1 Zealand operations 

were seen as part of the company's overall operations, as 

distinct fro~ the situation where the local operations in 

both countries wore of a different nature? 5 

his question of the independence of parts of 

the company arose also in Egy*tian otels Ltd. v. Mitchell 

6 T. C. 542, where t.1e local Egyptian board of directors was 

74. This case involved two boards located in Britain and 
.Jew Zealand. The London board conductec.i all the financial 
and administrative business of the company, and generally 
decided all questions of policy; the New Zealand board 
conducted the company's business in Australasia, subject 
to t11,._ ., owers of the Lonaon toard just 1~cntioned. rdinary 
meetings were held in both countries, while extraordinary 
,ccti.gs were ld o.l; in ~ondon. Sec al~o nerican Thread Com-
~ v. Joyce (1911-15) 6 T.C.l 

75. It was also significant that the localis d operations 
in both countries wcr~ clearly interrelated by virtue of 
the shipping line controlled by the English board upon 
which the localised operations depended. 
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holly independent of the English board? 6 '!'he majority 

disregard d th fact that the local operations of the company 

in Egypt were run ina endently, ana considered that the 

general financial arrangenients of the Egyptian corn any were 

deo.lt \•ith and controlled by the r:nglish board. 

ord I rker voiced a stro g dL,se t on the basis that 

the parent board's actions in the rticular tax year were 

sort oft king ny part in ore rcisin any control over 

tie carryin on of the business in gypt!7 and criticised the 

majority for concerning it elf with pot ntial 

actual manag~n nt and control. 

distinct from 

•r e ea re e tbles led .cisions in d Beers 

Consoli ~ated 11_E_~.....:.. v • ...£!le_ ( urveyor_of Tax~) (su ra) 

Ltd. Thew (· upra), and 

err,.Jodi s ue same approach of \;.he Court in looking for the 

lace of overall ma:tage.1ent and direction of the company's 

affairs, as distinct from the place of local trading 

operation ?8 That the Court is not concerned with the place 

76. The extent of the English board's influence was that it ~ as 
aule to direct the ,anner of utilisation of the .eg ptian 
com)any's ro its, it controlled the company's :;hare capital, 
and t1'1 r .... muneration o the gyptian board, and it managed the 
affairs of the rest of the company, cons id red the compan}·' a 

ccoun s, declarea dividend an uthori e lo ns to the 
Lgyftian crn any. 

77. In th taA year in qu stion, t.c Cnglish board merely 
authorised the borrowin<J of 10,000 to pay a dividend, reported 
th Lgyptian co1np ny'. result for incor oration into the 
account->, and declared a dividend. 

78. Yet th critici.m of Lord Parker anpeara to be deserved, 
'lit'l tie 1ajority rn.'scon.,truing pot ntial for actual overall 

rnanagenent an control. The i. 1l1cation of tht. dissenting 
vie vpoii t i accepted will l,e consider d shortly. 
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of (loc lised} trading operations i clear from the 

d cision in San Paulo 

Cart~ (su ra) 7 Koit •· .:.Para --- ,, 

ni Lt~ v. 

Ltd. v. 

2 .I.T. ~. Hi7~0 

In · is latter decision of the Jiqh Court of 

stralia, Ric1, .C.J. aid u· pa.,- 169~ 

'Sydney is tl1e ivot or axis on which the operations 

o t1e co pany hinga. Ther. matter of policy and 

finance re termine and all th direction, 

control nd mana . ent tak pl ce. There it • as its 

life and being. I Papua, t,e company'~ operation 

fall into a uxiliary r su rdinat po·itjon of 

a pur ly local, aw d 0 c ntr 1, n ture." 

In two more recent Australian deci,ions, owever, 

the place of trading operations has assumed greater sig-

nificance, and las corresponcingly suggested a di~inution 

in the importance of tho.:; place h.rc dir ctors eet as the 

dete1:min n of corporate r i· cnce. 

79. ~, lish co ~any wa$ for.ed .or ~e ur ose of making 
railway in Brazil. he corn~any •as resident 

nd the busine~s ia c rried on under th control 
of directors in England. T ccounts ~ere kept 
r~ all. ecting ere d nd 1ividends 

·1~ector p ointec su.erintendant who resid d 
in razil. H was a &alarictl offic r of th directors, 
rer::0v hl · t tl e · r Jl asur •, an< h und t ol y n ex cute 
t eir orders. Alt ough the ractical d y-to-d y dr!tini tr tion 
of t:h. i roject in ii haud ·, over 11 direction and control 
was vested in the directors. 

eo. The cor:1pany orated in u t alia bu own c rubber 
plantaticn in '! · plant tion er m nagecl by an 
off.:.cer of the co 1 n.1 who had full re ~on i ility in ofar as 
t1cy 'lere concerned. Io ev r, t w h ld th this respon-
sibility did not extend to the general affairs of the company, 
such control being ce tred in .ydney. 
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...>Ot decisions involved pastoral con. anies which 

o er te properties in the Porthern Territory, but whose 

uirectors, tin other states. 

In 1:orth ~u:5tr:_allan Pastor!l_!.. Com•;any Ltd..!. v. F.C: of T. 

3 i\.I.m.R. 315, it was held that the company waa a resident of 

th State ii whi~h it far ropcrty was loca¥ed~
1 
since the 

station a g ·r w ~ con ider d. to take th initial res onsibili ty 

L. all thi 

unt crtal· in • 

o t <! ectin1 the succ of th conpany's 

l.e Co 1rt con idc c<.' it to ha significant t1 at 

the dircctorf3 ornetiI:10 visit: d tl! pro erty, and that 

decisions o licy e rriv d at 'r c njunction rith the 

s, t .on 1 1 a .,er. 

~r. Justice Dixon said~
2 

·~ 1 co~ p n.,_' nter ri as not a financial or 

trading business tle control nd rnana cr:i.ent of 

w.ic rnigl t ) considered to dcpen on decisions 

of olicy and upon the judg ent n capncity of 

t'1e encral 1 ,anager ind end ntl}T of the locality. 

It as e~s nti 11. loc li d. 

•r, c ur scare£ 1 to ~ ~~ tJc a trib tion of 

rusi nc,~ a  c ~ on th · r i vi ll l avi1111 the gre test 

----------
81. in whic.1 it was not disputed that 

in the State iherc its directors 

epart 

82. 3 .I.T.R. 315 at -.322. 
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influence on the company's affairs~3 and the case i most 

easily reconciled with earlier decisions as one involving 

dual residence where a portion of the superior controlling 

authority of the company was exercised on the property~4 

In _!,t~rloo_Pastoral CoLpaI!Y _ _Ltd. v. F.C. of T. 
85 3 A.I.T.R., 329, the Court went further, and the case is not 

so easily reconciled with existing authorities. One of the 

directors made regular and frequent visits to the company's 

stations and e ercised g neral supervision over the work 

carried on there under the inunediate and continuous supervision 

of the manager. 

dr. Justice l'iilliams said that two of the 

directors had actual effective management and control of the 

pastoral bu in-ss of the company, and that the minutes of 

board meetin s showed that the only business transacted ther 

related to formal matters of company routine. 

"It i clear that a pastoral company in th Nort arn 

Territory can only be effectively carried on by 

experienced pastoralist who either lived on th 

property or regularly visited it to see the condition 

of the country and stock for themselves. 86 

83. The relevanc of an individual's influence will hhortly be 
considered. 

84. This test was first enunciated in Koi tak Para ..ibber 
Estates Ltd. v. c. of T. (supra) and wasapprovea in this case; 
It was developed to re iace the te t of central management and 
control in cases of dual residence, a uestion dealt with 
subsequently. 

85. The company was incorporated 
its eal, register of members an 
However, the dir ctors resided in 
directors' meetings being held at 
86. 3 .I.T.R. 329 t p.331. 

in the orthern Territory, and 
minute boo wer kept there. 

ydney, with infrequent 
both localities. 
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He considered that the decisions of the directors 

in Sydney were tantative only, it being necessary for one of 

the director to visit the station before it could be 

determined whether the decisions should be given effect to or 

hould be modified due to local conditions. Thus, the 

ultimate op r tivc decisions were made on the stations 

themselves. 

The ea e is, like its predecossor, exrlicable on 

the baais that a portion oc the superior controlling authority 

was exercis d in the Northern •rerritory, and indeed ther was 

more evidence in this case to support such a finding. Yet the 

Court appeared unconc rn d at associating the company's 

residence ith the dominatin in luence of particular director. 

It is therefore nece ary to examine to what extent the Court 

are permitted to xamine the influence of a particular 

individual in a company as a measure of that company's place 

of residence. 

Prior to this examination, however, the ffect of 

these decisions must b considered. Is the place of overall 

management and control to be disregarded in the cas of 

certain types of enter rise, and the plac of tradin 

oper tions looked to instead, even though the directors do 

not .eet th re? 

Th implication of the judgments in thes two cases 

io that by their nature, such enterprises require no overall 

direc ion nd manage1 nt, and that th place of trading 

operati ns i th im ortant feature of such a company' 

ffairG. Th to deci ions can be reconciled on tho basis 

that director' m etings were ometi s held on the 

-



48 -

properties, but it is not difficult to envisage the 

ituation where the board never does this, but leaves the day-

to-day management of the corn any's undertaking to a manager on 

tne a t. 

In such situation, the bo rd retain overall 

control, but its actual management in a particular year may 

be non xistent; its management and control t k son the 

colour of pot ntial rather th n accue.l manager. ent and control, 

in the sam way as was seen in E tian hotels Ltd. v. Carter 

(supra). 

In wh t nse therefor is the Court r quired to look 

only at actual, not potential, managcrn nt nd control? 

CTUAL, 110'11 POTEUTIAL 00 G ME ~T ANO CONTROL -·- ------------- -------·- -
It w argued in Waterloo Pastoral Com Ltd. v. 

F. c. of T (su;..>ra) that th dir ctors had o ors und r the 

rticles of a sociation to require th tall important decision 

should be subj et to its confirmation, and that it could have 

aet more regularly to exercise the control instead of leaving 

thus d cisions to two directors. 

Mr. Ju tice Williams, echoing Lord Park r's di sent 

in E Ltd. v. C r (supra) , rejected thi 

contention on tl b si that th Courts w re concerned with 

the place of real control, not the pl ce of potent! 1 control. 

This vie is clearly supported by the most recent 

decision in this ar a of the l i, Unit Construction Ltd. 
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v. Bullock L1952/ 3 11 L.R. 8~1~7 

Yet the majority decision of th HouQe of Lords in 

E,gyptian Hotels Ltd. v.Carte~ (supr) suggest that the 

Courts may be unwilling to disregard the possession of overall 

ow rs of control; in that case, the powers of management were 

exercised by the Eg}•ptian board, without int rference by the 

nglish board~8 and on thi~ basis Lord Farker in his 

dis nt consid red t~e company to e resident in gypt. 

The powers of management and control were vested 

in the English board, but were not used in such a ray a to 

affect the local operations of the Egyptian company, yet the 

majority nevertheless considered the company to be resident in 

"ngland~ 9 Their decision can bat be ex_l ined on t he basis that 

while the powers of management veste in the En lish board 

were not exercised by them, the powers of control ware in 

continuous existence and by virtue of uch o istenc were in 

- ___ , _____ _ 
87. In that ~asc th boards of cert in subsidi ries to a 
parent corn.any n~ver took any doci ions as a board and wer 
nev r summoned to r cet as sucn; th real central control and 
anag ment of the company w .. s in the hands of the parent 

co1 pany, even though this was contrary to the constitution of 
the subsidiary comr-anies, and the Court held that the parent 
company in Dngland cJ:erciscc the same, an 1 theref ore determin d 
the r si<lence of the sub idiaries a· b ing in Cngland. 

88. See note 77. 

89. Lord armoor, in the r .. ajority judg1 ent, stated that it 
wa ithin the power of the <lirector in England to say in what 
manner the available assets of the company shoul be llocated, 
and if the c. yptian business carried on at a loss in any 
articular year, t c r sponsibility restea wi·th the I for 

making the necessary financial rrangernents; the Commissioners 
had found t.at th irectors wer e power d to an' did deal 
uith the general affairs of th corn ny, including all general 
financial arrangements of the co any. 
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constant use, albeit inane ative ense only. 

According to this view, 11 control 11 eniliodies continuity 

anc actuality, and is utilised in every situation where a 

per on has control. His non!ntervention does not deny the 

present e:dstenc ·· of •·ucl, control; it ?!leans only that people 

becom aware of his control only when he finds it necessary to 

intervene witi tLc actions of those over whom he has control. 

If control is so regarded as a continuing state, 

the question arisos as to the ;ay in which the Courts are to 

measure the relative strengths of manage1 ent on tle one h nd 

and control on the oth r; however, the Court haven ver drawn 

a distinction bet,o n the t·o, anc1 have never been faced ith 

tl is .. ,roblCJ : • 

This continuing nature of control may in so e 

moa ur acco nt for the approach of the majority in E tian 

Hotels Lt :l. v. Carter (supra), but the Courts have tended to 

look only at th exercise of manag ri 1 era in their 

con~iderat·o1 of r .~idence. is a consequence, no clear answer 

is given h}' tl e aut. orities to the position in a case wh re 

a Board of Directors of a pastor l company never meets on the 

cornpa y's pro rtles. 

Te u tralian deci ions ugge ted that by th 

nature of uch ontcrpria , mana9 nt and control could 

not exerci ed .nywherc but on the roperty itself, and 

tle decision in Unit Constructi<?_n C<?_m an Ltd. v. Bullock 

(aura) r co nise hat a board of director might not 

exercise any of its powers, in which ea th Court mu t 

therefore look to another person or body exercising such 
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power". Tlc combi e effect of thes decisions mig~t ntitle 

a Court to hol ta co any to b, resident at th pl ce of its 

trading o r tion. o • vcr, it L ubmi ttc th . th Courts 

will be loath to di re rd that body of erson to ·horn th 

cor:i any v sts h powers of mange ent ad control. The 

nature of s1cn reluctanc baco.cs clearer ·hen one looks at th 

restrictad po r of th Court. to invo tig te th ource of 
ir f lucnc •it in cor.orat tructure. 

& Co. Ltd. v. e (1918) I.T.c. 327 
a co1 \pany w o f ctiv ly cont ollcd by one person, Mr. 90 ,ood. 

• Justice Gib on~ id in thi c e: 

.. The residence of t)e company c nnot bed termin 

by Mr. loods choice of hi on residence. to doubt 

h rever h went, ho carried his functiono with hi. 

He might have gone for health to Davos or Colorado for 

two y are nd equally controlled the bu ine from his 
new horne, either personally or through nanagers in 

New York, and the a ents appointed by him. 11 the 

na e, he was not the cam any, it owned hi br in 

and capacity as well as the busine s. Th tap-root 

of the fruit-bearin tree as at Belfa t.• 

90. The company register in Ireland, and had its offic 
in Bel ast. G nt.1ral eti s of th few h reholoer were held 
there and . r. ood vi it d Belfast to comluct the formal and 
offici proc ain~ · of th cc. a~. f ~ole dir ctor of 
the company, and in terns of the articles he exercised 
,:elusive n ... u r I cont1ol of t. co ny, lthough as a 
hareholder he di not posses m jority of t1c vot s 
tt c.ins t ~1arcs. 



- 5? -

This cas illustrate tl t the Courts are not 
concerned to aocertain th sourc of influence and contro 
L t y, !..nee to do ao rouh deny th . i tcncc o · 
the co .1;a1y • a c aratc entity. Ttis pro eh h s been 
reinforced b a numb~r of oth r d~ci~ion whc to Courts have 
be n request d to ignor cor orat cnti ty but hap refu d to 
do so. 

In ~odaJ~ Ltd. v. CJ:113.rke /.190J/ 1 ·~. B. 505, n 
English company carrying on busine in the Unite I<ingdom 
owned 98% of the shar_s in foreign comp ny, which gave it 
a prepond r ting i flucnco n t e cont ol of the company, the 
election of it, officer, and in other fac,,ts of the company. 
'l'l e re I aining hare were held by ir.dependent per ons, and 
ther was no vidence tlat th- En li h company had ever 
attem ted to control or interf r wit.1 the ruanag nt of th 
foreign company, or had any 

voting as a shar ho1 "er. 

er t o o thcrwise than by 

Lord Justice Vaughan Williams held that the foreign 
company was not carried on by the English company; hatever 
amount of control the Enl lish comp ny mig!.t have, it was th 
control of harohold rs only, not tha control of master or 
principal. 

, s~.il r a ro eh ,as do.t c ·y t Court in 

/1 0~7 2 .B. 89?1 

l r tl 1 ~!azt'"'r of th .oll · conaidcrcd t t although n 
in ivi" al or h s n. in n M Lt co trol ractically all the 

---·---
• L ~li. 01 an c rr in 

ingdom in t is case hel· all th 
bu iness in the United 

share in th_ German company. 
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share n a co .• ny , ich ould en 1 hi by exerci ing his 

votin _,ow r to rer.·ove the directors n in t ir. way e 1force his 

0 1 l view ... a..i to pol'cy, ncv th le a thi.,, . n now y imini d 

tl.e ri 't or po re':! of ir ctor•, or th roperty or 

sets of the company ~is, as di'°'tinct fro th or or tion's. 

He 1ent on to sa ~2 . 

"'or doe it ma'c any iffcrcnc if he acquires 

not practi ·ally the whole, but absolutely the whole, 

of the l r 'L'11e businegs of th company does not 

thereby b co e hi· b oin ~s. le is still ntitled 

to rcceiv ~ividend on 1i n res .but no more." 

The M ste of t. .nll r c gni o ~ev r th t a 

person ir. uch O"'i tio .. could cau · uch an arr an ment to 

be t, de t.1at the comp ny oulcl for taxin 

ag 1t. 

ur s s become hi 

'!'his unwillingness to ignore the corporate tructure 

is seen again in C.I •.• v. Sanso L192,!/ 2 K •• 492 her th 

. ain shar _holder h ld all but on of the comp r y' s res. 

Lor Jus ice Scrutto 93 ai . 

'Speaking for myaelf, ••• once you get an ind pendent 

share1older in th secondary cornp,ny it is impossible 

to say that th business of the secondary company is 

the ·:msiness of the n .ho owns .ost or nearly 11 

of the shares in that coMt any. T HJ profit do ot 

-----· ----------------
2. L1903/ 2 K.B. 89 at pa o 96. 

93. L1921/ 2 K.B. 92 
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belong to th m n w o holdo ~ost of the hares, 

t ey b on to ~he r.hareholders thro gh tle c p ny.' 

Ue ·acitly ag.ee wit' the l ter of the alls in Th 

~-------r~pewrit r Ltd. v. Stanle _ (su_ra) that there 

might be circumstances and arrange ents which livOUld make a 

business carrie~ on hy a cor-pany the business of an individual, 

in which case tl company would be the individual's agent~ 4 

The referable vie seem to be that the nwnb r of 

har ld houl not bet e mea ure of control, but the 

nature in >1hich th pot ntial o control io .xcrciaetl is the 

decisiv qua ·tion, there .. eing no co.trol by virtue of tne 
95 ubstantial oh r 1olding alon_. 

hi i~ illu trate- ly 

~ith c.I.~~ v. Sansor (.u ra), n rn 

ci."'ion in rect contra t 

Ltd. v. F.C. )f T. 3 A.I.T.R. 258 whcr n 'n ividual r sident 

in Australi h,d ff ctive control over a company incorporated 

in Singap "Ire, of 1hic' 1 ras 1 i g dir ctor nd for 

which t\tro n mi ees w re · · dent director& in Sang pore. 11 

deciaion-maki g took lace i JJ tr li, for the rn na ing 

dir-ctor n c ion, an rr I g for his nominee ~irector 

to ru r-ct transactions • 1ero necessary. 

9. How v r, in this c , t iow r curt had founea the loan 
transactions in uostion to be g_nuine, which neg ted th 
i incir 1/agcnt r atior .... : p. 

pl ced on 
ecision 

1ercof. 
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n t1' c ae, he ffect·v ly controllcc ~ fair o 

the corp ny, t ercby ~ir ctcd it ffair8. It 

re c1bl~~ t po itio i u rie of c~ac involvins cric n 

:,rewing co ._uni~ ff ctiv l_r controllc· by .ritio co 1,-anie, 

. ich :-u'l\ ric }re t on foot only t co. ly with 

Unitnd St~t nto~ 6 In each o these ea es, the 

i c~ican co ~anies 1ero held to ra~i( .nt in England, des it 

the e•istenc o no nal co· itt e~ of rnanag n nt in th 

Uni~ed tat , i c_ ffect ve ov 11 man g .ment n control 

a xerc s ro En land. 

In Te td. v. Stanle ( upra\ 

th br t,, i. c ses mr di tinguiuhcd on th b i that th 

Amor c n ir ctor w r · ~c 'J t o the cn .. 1 · h cora any, nd th 

r:n li""h ""O , • ny had t 1 • en r ri l o control n the entir 

dir cting O\ r ov r th affai~ oft ~ric n ny. 

t ther fore se m th t tl Courts are r luct nt to 

disre ard ha cor .. or t ntity 1 its a soci te structur, but 

will do so · f · t. .. e r that t norm 1 aecision-.. ak ... ng m chinery 

h s ceased t func ion inclep 1 ntly of th- ict t s of anoth r 

parson or bod .. , o:t· lternativcly ha ceased to function at 11. 

I1 t ea .. o th a oral co nies, if the boar 

of dir ctor 

chi ry a1 

rt k. 

nev "'r et, r n t only to ·ccn live t 1e cor orate 

to di tr · bt1 te tl ·oc ds fr !TI th conpany' s 

t i ~~tt tla h Co rts wo ld b illing 

ol 0 .be t t 0 I 1 C 0.1. th :r.y• S 

t' 11.:. i th forr: r G, t · t latt r c sc, culd be 

u t r h b r r c or, ho ve a 

V n if i i obviou by regular 
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intervention. 

DUAL RESIDENCI; 

The t st developed by the Courts as the determinant 

of corporate residence is, as has already been seen, the 

place where central management and co trol aro located. 

In view of t1e difficulties that arise in i ol ting those 

elements of m nagetcnt and control ·hich con titute the plac 

of their location the pl cc of c ntral management and control, 

it is not sur rioiny that tle quc tion hould have arisen 

whether uch central ma1age. nt n control can be divided. 

The Courts have held in a nUL"ilber of in tanc s that 

it can be divide ~7 but ·n the originating decision, Swedish 

Central Railway Conpany_Ltd. v. Thom son ,I922/ A.C. 495, Lord 

tkinson xpr ssed a strong dis nt. 

'There cannot Le, it oul _pear tom, two syst ma 

of c ntr 1 ru 11 ge ... tent nd c ntrol o on ntire 

buwinc s itu ted into distinct an separated 

lace. Th n if it only b fragment of the 

r al buoincsn of the co any ihich need be carri d 

on in ach re idcncc, on 

is that fr gm t to b 

in a voi how 

c rt ine? It a ear to 

me to involv cm tr dicti n in term"'. 198 

In order to void the logical inconsi tency of this 

teat, the igh Court of Au trali h develop d an alternative 

97. 
495 and .:. · /l922/ A-.C~.--=--,...;_: _____ _ 

98. L1925/ A.C. 495 at p g 512. 

Ltd. Thompson fl92~/ A.c.-
Todd 
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test wl ic· cncc, .... , a ... s s dual residence. _,esidence is held 

to arise in any countr in which to a su st ntial gree act 

of controllin oicr a1d au 4ori y re 

This dcv lo mcnt was ushereo. into ngli h law in th 

ecision in Union Cor ration Ltd. v. I.R.C. (supra), nd wa 

re erred to by Lord R cliff 

v. ra). 

It represents a realistic development, h ving regard 

to th pr ctical difficulty of isolating those lements of 

com any's busi1esw ~ icl constitute its re l at of 

m nagen ent an control. Yet tli s .e qu stions remain as to 

wh t r cts of controlling oHe 

makes t e Co rt' jo ea~ier i 

nd uthority; it erely 

e ev nt oft. division of 

thee activities a tcr t.ey lave b n i ntified. 

1i t in ... vi u l r esi nc , the law ha 

devc.:lo a 0 c r oat. r •Bi ence without 

assoosi g tl~ r tionalc b_lind sue r idence. It appears 

never to hav b en co1 i ci: w. tlcr corn any should have 

dual re ic. ce, is IC pt sit tead b c used ~s a ~ean 

of a tri u in r ->idc1 c i. n '. o. t .. jur'sdiction where 

t. cleu.r i lr ~dy resid nt elsewher. 

Since individual r sid nc ha~ not been equated 

ith domicile, but is based largely on one's physical presenc 

in such circumstances that the 1 1 considers there to be an 

--- -- - - -
99. See ho i~di Para Rubber 
2 •• I.T •• _..;,.;. - ---

v. C. of T. 
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association bat een th t country and oneself, o it eeis 

rea onable 

t divide 

ta corniany ~Y lave dual residence, base on 

pre enc ". 

It b comes o.ifficult in 

why a company is not reaidant 1hor 

is i tuation to co . rchend 

1~ tra , incc on would 

ex act an association to ri .rom this. How ver, th m re 

derivat~on o· inco! t. in th c se of an individual <lo snot 

establish resid.encc, emu i il rl for a company there i no 

reason why it s.ould ao o. 

Butt t oing t e c se, if we re to look to the 

redl place of r,usin · , th n on 1ould look. t r one pl co only, 

for it appear logic lly incon · to oay tat to real 

u in of t co, 1_ ny is con c e i two )lac • The 

ditficulty ui ig li ht in scov ring t er tionale behind 

corporate r idenc accentuates th need for cl ar statutory 

9uidel"ne 0 • 

'l' s 1 •e l , o ~om ex n a 

·ul ille in our · a tutor}' rovi~ 011 • n t d 

~·t, been 

ount y. 

country 

,et 194, 

Th termination of cor orat r sid nee in this 

qov rn by ection 166 of t e Lan Income 'l'ax 

ich pT.ovi s as follow 

"(2) subj et to subsection (2) of section 148 of 

this Act (which r lates to tanking co ~ani s), a 

com>any sha.L.l b deemed to be! resi nt in w Zealand 

w1t1in them ning of th P rt of this et if it -
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() Is incorporated in .ew Zealcnd; or 

(b) llas its ead office in ~~e-· Z aland. 

(3) For ~1e purposes oft is Act, ~he head office 

of a company m ans the centre nf its ad~inistrative 

man"'"~ornent." 

The appe ranee of ir..ccrporution as a conclusive 

measure of corporate residence requires no explanation, 

... lt .oug t1 e justi eic:ntion for its i..trodt ction can be 

tie - tion 1. 'rh•- i ccl;:)ora tio1 f cor-ioany in a particular 

_cuntry hP rs little roference to the locati •t u~ its 

r:lanager::ent or of i t.s ope1: tions, an while it does m an 

that the co tt ,:my -· 11 be •:JOVerne by the li'lws of that 

country, this is tru_ only in ofar a~ its a~tivit es occur 

i.n th~ com tr· f ncorpor tio11. 

I cor~oration is irnilar t 

1 tter <lo 

_ .th 0 

no - .. t -r 

n 

r ~idc~ -, it i~ su rinin0 t It E; ~. r er houJd our 
lat.' do r its 

be.on t e p~a •tir 1 ,·i fir: 1 t, v.'J 1011c 

test of r~si~ence n develo ~, by t _ 
' , tern tive 

, an 'i tl e 

Lcglsle.ture has pref rred t.llP. inclusio o- i ple though 

rbitrary test to sole reliance uLon a tost the nature and 

cope of which is likely to be unc rt in n· t r in ~o. 

This latter test, e~oite it _ossibl uncertainty, 

is retained, although in a substantially . ,odifie3d form. 

It no longer talks o~ the place of 0 central management and 

control", but instea 1 of~ I act o fice", a phrase itself 

defined to mean "the centre of the company's administrative 

anagement". mat ar th effects of these alter tions? 
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The use of the term "head office" excludes the 

possible existence of another of"ficE: of comparable status 

in another country, with t:ie colisequ""nc that ual residence 

is not recognised under our statute •. einforcement for this 

view is evidenced in the use of t ,e oun ''centi:A'' (particularly 

as prefac · LJ "t .. -") in h c.1 fi..ition of". ad office", 

as distinct from the adjec iv~ "centra.:' embodier in the 

common lm tt: st, .it being the write 's oninion t 1a the noun 

positively exclur s the po sibility of ivice~ 'ad inis rative 

management" ·wh r _as the a.=jecti e is an~ l.as '>ee1 co 1only 

used in a less precise ad J. o~er s s , as 0;ri<l need b.J 

the com.Dn ~~ dec'sio 3. 

Th. ohra~e 't'a ·  n  r of :i istrativ~ ma1.agement" 

is a rio<lifiec1 form of t1-cor, .on 1· test of "c ntral 

manage1 ent anc: control", and is marked not only by t e use 

of the noun "centre" but also )Y t e addition of th_ 

qualifying a :1ect1ve a ininistrative" to 11management" and by 

the omission of "control" as a ,easure of re~ic.ence. 

OMISSION OF C8NT ... O.:..i 

It has been noted already that the Courts have 

generally omittel reference to th. elerrent of control in 

their judgr1ents~OO and have ad.dressed themselv ~s al ,ost 

exclusively to management. ':'he exceptions hav _. heen those 

cases •·1hcrc the board of irectorc, of the co"1pr:iny has allowed 

1 
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its powers a d f -et· o ,. to l.> exercised by 'lnotl.or ,er.:.on 
or bod· , nee t!1 · t in these cases the board 
has divested it"elf o both znanagcment a c ntrol~Ol 

As a co rnequenc , no d · 0 tinction ha~~ been madP. 

by the Courts between manage,ent ana control, 0 ince in no case 
has it been necessary for the separation of manage 1,?nt an 

control. It i<Jl· t be conclu:-iet. fro. this t nt ,:, here a board 
of director· i .... ::mbjcct to c trol b , nother )Ody or perGon 
then, by virtue of such c ntrol, c;uch a person or 'ody in 

law and in fact m~nagcs he co~pan 's affairs, certainly at 

least in respect of tho~c policy consiaerationc the 
deterrd.nati0r of uLich hare rrarkcd the place of central 
rnanagerne ta d control t cor~o la,. 

Al tl ougl · c n:!!;• ncti ve _ unction.:, h two words 
is unclear, the omission of control a a eterrrlnant of 
resid nee u~gests th,t t.e Courts ar no lon1er concerned to 
look beyond the formal decision-making process of the company. 
They ar no longer concerned to ascertain who if anyone 
controls the decisions of the toard of directors, except in 
the si uation wh re. th= -or-re of directors di 7eE'ts itself of 
its po~· rs Z'.nu. f .:1ctions 102 y not ~e-ti s or by r:>ce.ssing 
decisions by another rerson orb ay in quch circm[stances 
that t-.1e cc~· any in cloa~ for anoth~r per~on or body, 

. f th b d 103 or is rr·ere I/ c..n ag13nt or :ino .er ";erson or o y. 

101. e.g. Unit Constrtction Coy. Ltd. v. Bullock (supra). 
102. In suc1 _ si ~ation 
I3ul lock ( s rora) • 

in Unit Cons 

103. ~.g. pping Cov. Lt~. v. 

Coy. Ltd. v. 

.... C. of T. (supra) 
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It is however submitted that the Courts would be 

loat to di regard the corporate structure and deci ion-making 

m chinery, which view is evidenced first by the re oval of 

control and seconaly by the insertion of th adjective .. adminis-

trative" before "management", the effect of which is to 

emphasise the Courts• concern with the formal decision-making 

i,achinery • 

... l 1 .. ca1.i. ; o_ th t rn. 'a1.:. in.:.;;)tr i ve L"ta •• g rncnt,. 

is f· r fro. l 

inter .1.·ct tion~ 

.... ... I r, r tl r l ... ernativ 

(a) tl~ formalised proc ssing o the company's rr~chinery, 

(b) th .... day-to·- ay conduct of ~ company I s af airs, or 

(c) the v rall irection and decision-making of the co pany. 

•.r·h~ irst interpretation envisages the co ,pliance with 

legal requir rnents to keep al~ve the corporate entity, 

such as the procecuing of aharc transfers, tl~ preparation of 

returns, the affixin;, of the company seal, t.ie keeping of the 

company's record<· and ot .. or functions of a lik nature, 

·hich need not nccee1~arily have ny association with the 

substantivu part of the company's maz e,ent and affairs. 

ou.port for this conception is avident in a nunber of cases;- 04 

104. -ee ~~e-i l Central -~--= ---~ v. Thom son (supra)in 
w ... ich case the co pan~ \ ..... s hel to ba re i<lent n England even 
tl,ough • · only function of he cot.' ittee of directors as to 
transact merely for.al a ·inist.rative bu ines in the United 
.Kingdom such .; d aling with transf r"" of trnurc in t e United 
Kingdom, affixing e:f t.·,e compan eal to hare certificat s, and 
signing c.e u-s on th London ba.k ccount. ce also orth 
Australian P· toral Co. Ltd. v. r.c. of 1'. (su~ra) where Mr. 
Justice Dixon madt:.:" reference to a branch office of the company in 
its earliE.r l'ears \./.lie·. wa "the plac~ of re etin for directors 
and hareholders and for the administration of the company", yet 
in that case it was succ-ssfully arg ed t~at a part of the 
superior directing authority was exercised on the farll' property 
of the corn c;,. y. 4;r. Justic ..-i.,on .~e:ars to have used the t rm 
"administration" as distinct fro1 tnc overall directio1. of tha 
co .• any' f!air as well a its d y-to-day conauct of 
operations, which took place in the Northern Territory. 
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but it is in contrast to the conl"lon la,; conception of that 

management involving the overall guidance and direction of the 

company's affairs as bein:1 th ccisiv mca ure of residence. 

Furtherr. ore, if one i primarily concerned with the 

place of the real busines of a co1pany, it is unacceptable to 

see this in t rds f th~ lac- of c l:i a ce it1 l gal 

forrnali ties rr ~ctiv o- t1• place of t10 co ~nv's business 

and t ccic'o - 1a ing proc ur soci te" H
0 tl the same. 

The -•c nd · ntf~r r~ ation i"-" subject to -he same 

critici~rn, forth. place of th· co pany's trading operations, 

where the day-to-day operations of the company are conducted, 
neea. nave no relation;.>llip to tne place wnere the overall 

105 direction of the co pany's af airs takes place, and the common 

law decisions make it apparent that the lace of trading operation 

alone is inconclusive. 

T4c final and preferred interpretation of 

"administrative mana9eai.ent 11 as meaning the overall direction 

an management of tnt? company's affairs nas een used in a 

number of En li~h and Australian . . 106 d ec1.s1.ons, an is 

strengthened l:.>y the use of t.tc term 11 head office in our 

provisions. If th's interpretation is accepted, it merely 

7-Doaies tlie common law po.,i tion, and it can Le contended 

that the ten acll,1in:stral:ive 11 is '- ereby rendered superfluous. 

l l..1. see .f,an I:> lo (Araalia_)_ Raih~ co,:.~td_. v. Carter_ 
(supra) and Koitaki Para Rubber Estates Ltd. v. c. of T. (supra). --- ---- - - ------
106. see New Zealand Sni.E_f)in9- Co • Ltd. v. C. II. ThE:W ( supra) 
wlert: the Lo1don Boacd. was said to ave e.clu~ive control of 
tlte financial an adr.linistrativ business of the cor:1pany. 
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how#vcr, it is sub it e that t1e term has been 
inserted to t .. at c Court is not cone rne ,ith the 
place of con ro ... wiu w ... .: .. c 1 .. lace wh ·.r eci~ions affecting 
tl e comr:,an .. ' arc . ,aae. It accentuates the 
fact that rr~.agc. nt i~ not to v attributed to th~ controlling 
iare.old r w~ ictatcs tle accisions of the dir ctora, but is 

to be attrL.,ute to t. osc p ... ona who ii, a formal ense mak • 
t e o e i i r1s a • i. 107 e. 1 nt tl,c ·'-

IO. 

Acee ting the test of cor.1::orate residence108 a 
eing the c ntre of the overall direction and Jl anage 1ent of 

a company, we again encounter those difficulties encountered 
in the Engliah decisions of iuentifying those matter the 
det rmination of w.li h constitute overall direction and 

It is a parent fron tw English a cisions lroady 
discus::> c..109 t .at t l Cou ts' concern is not with t.1, lace 
of the con,:-any' ..... u ... incs:. out wit1 t'"'c lace vh re policy 
matter affccti, th comp ny a3 a wiole are deciced. It is 
therefor~ subndt~ l t the c~ntrc of :ninistrative management 
is tne pl Cl! w ere policy ecisions ar • a c affecting the w ole 
company; it would always be of a-~!stance in determining uch 
residence to sta liw1 tat t ngi lo ature~ o_ a corn any's 

107. I ~lcn~nt ion i here ot u ~din an active sense, but ·ould be ~~ti~fi t 1 ~ tion to et er to put into eff et th decisions formally resolved. 
108. .lside .from incor.t: oration in this country. 
109. "'e pp. 41-44 
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presence ar i. this countr.y, such as t.c co.~any se l nd 

its regist r of ., •. mbc.rs, ut s c· 

main inquiry. 

atters r i.cidunt l to 

There iG one situation wh re the place of overall 

management becomes especially ifficult to diagnose. 

f .~ i tcrna · ional c n, any .as several st here"' of 

interest, ~ith ~ art and di~tinct rading o eration in 

aiffc e1t oun ric, can t'.at co, an rcside.t in each 

ntl, i , u~on , at f ctor is this ccpendant? T1is qu stion 

was con..,idu:r Hotcl0 Ltd. v. (supra) ,. h r , . -
011 th fact of tliat ea ·c, the lccal conp ny, w oc o eration 

ere wuoll • in<..e 11,;n nt of ti parent cl to 

be resi ~ ,t w.1cr its parent boar of dir c ors r;:: t. 

It is submitted t lat this eci io1 i a proper on, 

or the local board had no independent existence of the 

con,J.-lany as a wnole; it waa not a rate entity, and the 

localised op rations were therefo ea part of the whole, even 

if run indepQndently. This w s rore apoarent in ~ew Z aland 

ShipEin'.J. C"?X~t<:!_. v. 'l'he (su ra) w. ere th localised operation 

were clearly a art of the I ole, but it is submitted that it 

is only where the local opez: tions 

cornpar.y at ~h~y can ju tifiably J 

r~ run by an independent 
110 xcluded. 

I1. ne vent t~ at t.1 local o erationa arc 

indcp ndcntly ru , as they w r in effect in ~Ji ·)tian !Otels Ltd. 

110. 'l'his view conflicts with that ex ressed Atkinson 
in his disn nting ju~gxaent in~ edish Central Co. v. 
Thornpcon (su rc:i) , wh re he at, tad that if t. e enterpr ses of 
the co~ ny in different loc tions ~re rally se arate 
!8~!8 n~6 !R 1 :\f ~ ~8R e~~c t= 8~11~Sl1 5¥e~cic5rt)would be 
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v. Crirter (st p..-r1), o e ir:; :-;t:i J cone .i::led ,, th t},e ove all 

management. oi: i:: 1e ~ mp, n,, -lh eh w' 11 be the place where the 

local operation~ around t P gloh a e coord nated. If no co-

ordination .is requi P.d, and the only action takPn by e parent 

con1pa y is to preoarP. the accounts, it i..s cnn;; · dered that the 

Courts would st'll ~on~ider a t~e head office of the company 

was elsewher th n New Zealand, if only by virtue of the limited 

involvement of the local board in the localised o erations. 

The potential overric:ing power of the centr~l J rent board 

would persuad the Cotrt to so old, d snite t t inconsistency 

of such a ho ding· term of the po, rs and functions by which 

"administrative r1cnagement" would in rr,ost circumstances be 
. d d111 JU ge. 

CO . .JCLU I :1 

The second detcrMjnart of corporate re~idence in this 

country, P.mho·, ing a o ified forn of the rornn·on ln'.' test, is 

subject to he ar'l.e c1 qree o ncArt,dnt.. . A ho gh control 

has been orri ted ,~ a rneas re of residence, its presence in the 

comrr.on law <lGcision.,. ha(i Jarge]y ' e1 ignored. T e main 

assistance derived from its omission is the mphasis thereby 

placed .. m 1anagement, and coupled w· th the term "adP1inistrative", 

it is submitted that the Courts will Le unwilling to disregard 

the directors as the source of managerial powers. In the event 

of the division of such ewers, the sarre proble~s evidenced in 

the common law arise, and the deterrriina.tion of r. sidence. will 

-----·-----
111. 
by t l 

i.e. there can be no over 11 ,anaae n an direction 
arcnt l·oar., i'" _ 1e loc l oard is uutono ou • 
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her op nd u>o l c io1 or :e function of ov rall 

,anage~cnt anc ir tin of COl n_' f ir ·. 
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PART III RESIDE CE OF P, R'rNE SHIPS r ... ~D '!'RUSTS 

I TROOUCTION 

The subject of the law in w z aland i a •person" 

who in practice is generally an individual; with the dvent of 

corporate existence, the law recognised a com any as a 

s parate entity and as a legal ''person", but the law has not 

recognisod the separate existence of partnerships and trusts 

and sees thou in t rms of th inaividual persons of which they 

r• com rise. 

PAR'l'N 1 SHIPS 

In E11glanu, t 

is recognis-a, n<i the r 

sap rt i tence of p rtnerships 

t~r fo o separately taxed. The 

r sidence of "'.ie partn rs~d d pcnd not on the residence of 

l. ts indi vi ual 1, rt, rs, but upon tl e lace where t 1e 

central n.:.an gexr: nt ll co .. trol of • e partnership io exercis !~2 

In ew Zealand, howevur, partnera are individually 

ass ssed in respect of their lare of the partnership 

income, oince the separate exist nee of the partnership is 

not recogniaed~13 '£he partnership c ocs not t ref ore have a 

country of re i enc, since it i not at able entity, and 

resiaenc so far as partnerLJ.ip incone is cone rned attaches 

to and is uet rmin by the re idence of .aci individual 

partner to tl~ ~xtent o hi~ eharc in sue inco • 

112. see 'Si on's Taxec 1 Vol. E ~.821. 

113. see Section 10 Land & Incorec Tax et 1954, ,. hich make 
provision forth filing of retur1 by partners. 
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TRUSTS 

The position of Trusts in this country is more 

difficult. 

?he ser>ara e ·aentity of the Trust ls not recognised 

except to thee tent of its err~odiment in the Trustees 

appointed to administer it, t,qho are jointly assessed in 

respect of Trust income in their ea acity as trustees as if 

they together constituted a "person" for tax purposes. 

The treutment of Trust. in England appears to be 

qoverned by specific statutory provisions imposing capital 

gains tax upon Trusts. Pursuant t these provisions it is 

prestu1led that all Trusts ar(• resi ent in th Uni ·cd Kingdom 

unless both the following tests are satisfied: 

() the general administration of the trust is 

co.rried on outsid ... the United .:ingdom, and 

(h) -us·· - or a ~1a~ority of .... rcM. -i=or the time 

ei1g arc 1ot resident or not ordinarily resident 

in t e Unite1 K" gdnm. 

Althoug.1 thege provision are o"' a s ecial nature, 

dealing only wi~1 d spec'fi forr o tax, it s b en 

suggested that the ;enoral treat:nent of '!'ruGt income will 

follow this approach~14 

'l'he position in Canada appears to he thP- subj cct of 

some unce-t inty, but neverthele.,s the probable po..,i tion is 

114. s~e 'Sinon's 'l'axes" Vol. EG.p.401. There have been no 
judicial pr nouncements in Englan-" dealing with the residence 
of Trusts. 
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that a Trust is r si ent wh re t_e tru;..)tee aving omer~hip 
or control of th Trust property resides~15 

The )0Sition in New Zealand i also in an uncertain 
state. Section 155B Land & Income 'l·nx I.et 1954 provides 
that trustees are assEssable for income tax on that income 
hich is not al o incore derived by a b noficiary in terms 

of .:iection 155A. 

I come 1 t of ou Act cor. prises tl at •1 ich i 
d rived fro a 

derived fror, a. N 

Zealand aourc and th t \".hich is not 
z alan ourc • T' 1 scl n.e of th Act is 

to tax botl · inds of income here t a recipient is a r "'idcnt 
in this cou try, bu ... onl inco e ri d .:.r this country where 
tl ! rccipi t is not r sidcnt in thio country. 

Since our Act does not specify th r.ianner in which 
the residence of trustee is to be detennined, th~ nature of th 
assess bla income is left unclear. 

Th ig, co rt of r lia Y s confrontel with 
similar diffic lt· in the Atstr lian statute in Union Fid ~---
.L.R. 177. Iu this case, incom of '£rust estate wa 

receivea fro. sources outside ustrali by a trustee r aident 
in ustralia, and there was nob n~ficiar~ r sently entitl a 
tot at inco 

thi inco 

.1.he question tler.efo:r.e roe as to wheth r 
1as ass . s bl in t hands of the trust e. 

A in our tatutory provi ·in, in ustr~lia inco 

---·-----·---
115. or an e tcnsivo discu sion of the C n din po .... iticn, wee R •• Green ·~he esi nee of 'lru ts for I .come T x Purposes 11 

"!C1.·.J. 21"/. 
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in the hands of the trustees to hich no beneficiary is 

presently entitled is assevs~0le to incorre tax, but no provision 
is made for ti deter .. inatio!"l of tne resicence of the trustees 

suc!1 as to clari y hether all income derived from \ hatever 

source is assess ble or only income derived from an Australian 
source. 

In the li 1t of this onission, t1e Chi Justjce 
s idt16 

"It is therefore clear to my mind that if nothing 

is known as to the residence of a taxpa er the 

only income w.11ich can CE;!rtainly be said to be 

assessable income is the income deri ve,1 by the 

taxpayer from an Austr lian source. Unless it is 

kno~n tnat he is a resi~en, it cannot be said that 

any ot."1.er incouie is to be included in his a->sessable 

income." 

'l'he '"' rt Pa.?l rel ctant to ac"'ont t~ t of residence 

or. trustees based on th ir individual place of residence. 

Thus, Mr. Justice Kitto state<lt17 

"This is a sufficiently odd conclusion to make 

one suspicious of it; for not only is the 

intention highly unlikely t at ta.xabili t_, in 

reEpect of a trust estat should depend upon 

so fortuitious ard arbitraxy a c0nsideration as 

the residence for the time being of t~e trustee, 

116. (1969) 119 C.L.R. 177, 181 

117. ibid. p.187 
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but if that had been the intention some 

answer woulc1 alrnost inevjtably have be n 

provid d for the o vious question: what if 

there are several trustees of , horn sonie are 

residents anc some are non-resi en s?" 118 

The High Court therefore held that the trustees 

were assessa)le only in rc3pect of Trust income derived 

from an ustralian source; it also held that the assessment 

of a beneficiary's share in the Trust income where such 

beneficiary had a present title in possession to such a 

share, whether or not he be under a present disability, was 

to be similarly limited to income derived from an Australian 

source. oneys subsequently received by the beneficiary from 

an ex-Australian source would be taxed upon receipt if that 

beneficiary was resident in Australia. 

\hether or not this approach will be followed in 

ew Zealand is dep nd nt upon the effect of the decision of 

t.1e Court of 1~ pe 1 in C. of T. v. Johns~~ Maeder (supra) 

~1ere the Court ar lied a test of the residence of trustees 

on the basis of their lace of residence. 

In th t case, the question at issue wao whether the 

trustees were chargeable to a social security charge. It was 

argued that sectio11 24 of the Social Security Act 1938 

imposed a ch ... rge upon trustees irrespective of residence, 

whereas the 1 ain charging provision in respect of persons 

generally and a special provision dealing with companies 

--- -----------
118. This problem was also mentioned b~ the Chief Justice in 
F.C. of T.v. Belford (1952) 8 C.L •. 589, 597. 
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both specified r. sid nee s being necessary for quch 

to be i.po ed. 

charge 

' h Co rt con id r d t at th n ov · ,ion should be 

trictly cons'"ru d , ga · n t: 4 ·rat rri torial application and, 

si 1ce tha other rovision d~p nded upon resid nee, residenc 

was found to b cc ss , in re 0 p et of trus eea. It had 

ba ·l argue lt r ntiv ly t1at thn sect·o should be construed 

to aiJply o ly to nco1.e carne. in l , ~cal na;1 ut !r. 

Justice C 11 1 r fer d to found t.e ectioa; application 

upon resid-nce~20 

In ap lying this test o re idenc to tle tru tees 

ln t!.at cas , l. looked to t eir 1 c ~ of re idenc , not to 

t .. c place of control or aiy other for. of criteri. 

t i u ... 1 itt d th~t, esp.:.te the crit of tl e 

.. uo ra i n 0 C l, t is ~ 
l 

' Zc l n C1 ion is not 

ea iJ.y di tin le. ~ thoug it involve the constructio 

of a i ferc t atutc, tl ub t ntiv uestiona at issue 

w re i ent · 1 to t 1000 o u b t . L • Inco c · Act 1954. 

u t a i.. t ', JC 1 cu t. et 1 28 r nidence wao made 

t te inant of er rge bility to cial s cur·t tax, so 

1 o i t e L ,d Inco Ax et 1 5 is it made the 

" t r,nin nt of a S )ili...y O i C t :. 

h r·sult 01en~ th ray to tlc nomalou position 

f:are, y t, .1.gh Court f u tr iu wh reby 

119. 'I'his constructi n would 1 v 
t 1.u tral1 n !• h Co rt. 

120. L194§/ .Z.L.R. ~G t .4((, 

le tl approach of 
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income ta}. becomes cepend ~nt u on the fortuitous r sidencc 

of the trusteer;. I on:ivcr, th result in practic 1 t -rms is 

no worse than the r~ustrc lian provi. ion, .1..or it aut tic lly 

tru.e. all ncor u. r .: 1 d fr m · ,. 
~ 

in ta.ing all inco e if the tru t cs r 

~ clan • 

·in t ev n~ ft er b inJ n> 

n l r { .:.. lan , i i ..,u i tt d th t t l 

u, ) t o s furth r 

esid.ent in e ' 

jority of trustees 

, Z lan Courts 

,cul .. ilwly to ad.opt t o n 1 · sh test of 1 place of the 

general ad1 ini~ r tion of th~ rue. Th r is owever no 

aut,ority or t,i · v·c ·, and it i a~ed entir~lY on tl n ed 

for a )ractic. itu"" ion. 

i .co . er ·.ved by b ef ici rie in terms 

of · ction lSJ L.n I -et 1954, it is ~ubnitted 

that in Ne~ . ., Zealand th r id nee of th b nefici ry will 

cletermin . the li hili ty to ta.· of the i corn r""cci ved, in the 

ame way that 1 i 

truste 

e1 titl 

woul do 
121 

ubnitt ·d tat th. r sidence of the 

·~er no •€ncfici· y is s cifically 

Th~ 1 3 1 poeition wi~ r F et to the residence of 

TruoJtE in ~OU tr._ n at f et ry, an ls urgently in 

need of cl '.fication. 

---------------- ---- -- ---------
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PRELI 1.INJ'\ ,Y 

I ha al eady be n no~ Land & Income 

Tax Act 19~4 i1~0 A liability fr taxatio u~ n r sidents of 

this coun ry, u 

wit1out r _ r c 

di~c soion of thi _u j-ct would be complete 

o t1 bi t r l 

with , uml.)cr of OUI t 

· ich Ucw Ze land 

d ali g with r ~id nee. 

' .. 'l ~s agr r e. i n to cli1 n te the 

such agre1:: 

ill oth ~'Ii 

t cen th_ countries party to 

~inc tte eff et of \Cl dual r ·i ence 

th.it bob1 cou1. tri ,l in th pri ary right 

to tax r ... on on 11 h\.l or 't inco I ,h r er deriv d. 

I t C of 6UC 

in t i 
122 th i'a & or 

r s ect 0 t . id . n t .. co nt 

but t ds provi on a lo er 

la t ,r.:. ar ri t 

that h t ir conce 

,ossiLilit tl f t. ·.h r• re ... 

---- - ----
, 
"-'" 

co 
in 

. t,.;ct·o 17 .r co 

il t r l r I nts, provision 

of er ait to p rson in 

er tJ . inc m wa9 d rived, 

·t Th'"'r r; V r , 
C u ries 

11 . i ba i 

· ion 0 nd the 

t h .. t i 123 ce. 

---· 
T·. .et 1 (l 54 

nee. 
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In most of the A re01 ents wl,ich • ew Zealand has 

wit,1 ot r countri s;24 the acfinition of a resident individual 

i IJUCil t iat a uraon night come 
125 ot .. 1 couutri .... 

itnin the d·finitions of 
residence of tfuile this would seen, in 

practice t ,ost unlikely, its con cquence oulcl be to n ate the 

w ole pur o e of t e ,.. r .cnt • 

• c pos ibili ty has been excluded in the 1 ream nts 

ith th Unite ringdom and Justral i. If bot countries 

cla residence, criteria ar pccifie wher by the country 

of residence i to e <leter ine. 

T n t e ,1greer, ent wit t 1e Unit d ' ingdom, the 

f ollowing t s u r a 1 ~ n succe ion: 

(a) the territory in which he has a pei.,n ncnt borne 

is de 1ed to be t he country of r sidonce, or 

(b) if he has a perm nent home in both countrias, the 

country of residence will bed t rmin~d by having 

re\J rd to tne territory with which he has the 

closest personal and economic relations; or 

------- --- -
124. We have agreet1ents ith ustralia, Unite States of 

• rica, nad, Unit d ~in dom, weuen nd J pan. 

125. Thus, in t e r en. with the United States, Canada, 
J pan and Sweden, a resid nt of Ne Zealand i uefin d a ny 
b'er on who is resi{'ent in w Zealan for the purposes of New 
Zealand tax nd i not a resident of those other countries 
for tho purpos soft eir tax; the convers definition applies 
to residents of tie countries. Just a a per on coming 
within the l:.1glish definition of a resident could lso come 
rithin our own, so al o it would seem ossibl or a person 
to be dually re ident under the terms of these Agr ements. 
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(c) i t t• t L.:, indetor.inate, th_ uc..,.tion is 
d •cidc. OI! where 1e h s an habitu- l a}Jod , or 

( ) L ... .c 1 !3 an habitual abo f.: in eithe.L° or neither 
t rritory, l e i d e. ed to b r sid nt of the 
countiy of which he i n tional, or 

(e) if no or t' se appl:t, i...t is decid·d by mutual 
agrc ent ebe n th t ,;o co ntrie . 
T rm"ne t h re" c r:. be distin uished from 

tl e term 11 11' 1 rt i t t · · i h 10 1e n our owns a uto.ty prov_sion, s nee t 

fonaer ten res lf... the t r :1 
11 erm nent establis nent 11 

considered in the early Engl.rs au horitie to mean a 

phy ical d, llin_, n. c ~ ~1er or x"' ectec. to have the 
sare nin. 

A )ersor ii th no p a1cnt hoe in either country 

who rr,al.cs r gular vi ·it to t at coun+-ry with which he has 

had sou: prior association woul not r::brac d by t lis 

test, but would be coverc by the second t st of personal and 

economic relations. One o sible difficulty that might arise 

with this latter test would be in the event of the personal 

and econon.ic relations of th .t-erson being divi ed between 

t e t":o countries, but in this i tuation they would need to 

be balanced and weigled u, and in the ev nt of .o agreement 

b ing reached, th n tic alternative t st of habitual abode 

would come into operation. 

..L t r "1a itual a o e be rs som res mblance to 

tl c 1ra e u d in t 1 
, . 
.i.l. Jrovi 'on, "usual place of 

o ", an it c feet a pears to be th t 

regularly vi it a country, ven though 

p rson who 

1as no p rsonal or 
econo, ic ties wit and no cnnan~nt est bli hrnent in that 
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country w·11 rc.,tlrded a rcC'id nl: n t at countr-1 for the 

It i noticeable that thi test talk not of an 

"nabitu 1 E.l ce of bode, but of an b bitual abode, and it 

is submi ttcd tl t this ter inology e:.clude"' th<~ necessity of 

a nhysical r ~cling in ord r to s tisfy this t st. 

Tie comprchcn iv nature of those criteria is 

referabl , to the brevity evid nt in t!10 other gree ,1e t s 

r.cferr d to, inc it eff ctiv ly .·clud s the pas ibility 

of dual rcsid nee, w1il at the s; e time specifying those 

circumstances upo .;rhlch resic.1 nc ,ill be deterrnineo, thereby 

enabling the ta·p yr to be aw re of his legal position. 

'l C crit _ria ..,pee' fi in t' .e ouble Tax greements 

rel tin to cor,orato r aidence v ry. 

gr en nt provide tat a compcny ill 

be resident in N · z ~alan if incor • .Jorate in thi country or 

if it is .anag·cl and controlled her, an , rican c I any is 

one created or org ni din, or under the laws of, tb United 

tatc:s. 

'r 1 Ja , esc r :.,rccm nt rovide that a .Jew Zealand 

com ny is a .. y orn any t -, sin so_ hich i managed and 

co trollc in ~ , Zcala. d n ~ t1hicl 

office i J n; a J 

• l t ccnv.rr-e Git tion, ~ubject t 

i. 

c not ,ave it head 

0 

i ilarly cla ii d 

c(justm nts. 

Th Canadian Agreeta nt applies the sole test of th 
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place w .. iere the co 1puny i manag~a and controllo<l, a t st 

conanon to bot.1 of the other Agreements referre to. lds 

t t t- f 12G b , , es is ar rem cie r, ut in practice, inca u ~urpos 

of tll Agre nt i~ to atcribute res'd nee to on oft e 

countri party to th -\gr cment, that country in which the 

powers of nag .1 enc and coi t ... ol are nor of oxercis d will 

e held ~o be th country of r 

'.L'h ! nglish :,1ree ent o · s ur r, aid providea 

that tho re id-nee of com.t1any i Zealand will e w1 re: 

•
1 (a) t a com 1y is i.n or or- ted in . w Zealand nd 

aa it~ c 1tre of a inistrative or pr ctical 

nt ii Jew i land (irre ective of whetl1er 

ov rriding control or policy c n be dictAted by 

an~ crson from outsi c w Zea lane), or 

(;.:)) th ~ compan · i. I, an 

z alan i.: 127 
d and controlle in ~e 

' .. l la~t criterion i 'd :mt:1.c l to that contained 

n tne Canadian <.. ree.."!1 nt and r uir s no furth r discussion. 

T,1e te t for co .. pnnies on tnc basis of the.ir 1 lace 

of incorporation ap ears l ss demanding than for a corn ny 

incorporated in nPitier oft countries _arty to the 

Agre m .nt. ·rhus, a company incorporated in country party to 

tne Jree ent ill be there resid nt if its "centre of 

ad 1inistrative or p actical manaq ent' is located there, 

126. s ha been cen in th 1alish coriroon law ecisions, 
w er the test of c ntral 11:anag u tan control involves 
many similar con iderations. 

127. An Engli h co any i imilarly detin d. 



- 80 -

whercac for a cor..p" ny :..~cor orutcd abro c1 it i3 eces::sary 

that it be r;1ann. ed and ccntrcllec there. 

It is subn:itted that the introouction of the term 

"practical rian ge~en+;" cou"' 1 d 't' ith the specific exclusion 

of overseas control and influence and the omission of 

reference -t:o the company's head office as appears in our own 

provision, emph~ iDec the r levunce of the plac of the 
conduc of th ~y-to-day trading oper~tions of the company, 

a.s distinct from the place of overall rr.anagement and control. 

It might be said that the term "administrative" 

takes colour from the tern, " ractical", but it is submitted 

that it retains its meaning in our Act of overall direction 

of the conpany's affair_,; the term "practical" is an 

alte native criteri n of corpor:ate re ic,er.ce, anc. the two 

terms are th ref ore not CCJlplcr:,entary. 

Although the provisi n _xcl1des all forms of 

overs~vs co1 trol ar.c influence., w 1ere n overf;c.as board retains 

the overall rr.anage ent an 1 irection o- tr.e company, it is 

submitted that it •m 1<1 net fc:ll withi.n the con-pass of this 

test, since its "administrative rr.anagerr:ent" is abroad. In 

this situation, the e#.is t~nc of the company I s "practica 1 

management" in New Zealand, in the sense of its trading 

opera•ions, ~ould constitute it as a resident in this 

country, despite the fact that its administrative management 

may be abroad. 

This situation illustrates the possi ility of the 

two parties tote Agree ent claiming dual residence. Thus, 

if co. pt.vi:.i· is incorporated in 'iew Zealand and har. its centre 
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of ract'c l nt in . · nt . , 
adminis r n c. . 'l n nd, i+-

provisio. r i e t n t • 

:!11 1.,, a co . ny incor or te 

may have itr c_ntr of ru t'cal anag 

but Le r. n g a n co troll~ fr nr;:11 

in the case o indiv'dual re 

t t in tcr of t Doub e 1 

du 1 r id h 0 l:!en -xclu e ' a t 

li .. ihc "" r te. 

12 • 
Ltd. v. 

....,..:. ... u t .. o. ~-, .1. t l at ic 1 
.U t£hell { supra) 

1 

te 0 the 

in H:W z al nd 

in t 1i cou try 
28 

id nee, it i ubmitt d 

t ssi · l ty of 

OU:J .t its 

r I otel 
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PART V REFORM 

No consideration of the law is complete without 

some appraisal of it ~re~cnt e uacy. laving exa ined the 

nature and sco_ of re i e c in t1is country, it is therefore 

appropriate at l.,hiu sta c t uo thi~. 

I 1DIVILU. 

The i 1L! t i1 ..,tc.1 ul.,ory .... orm of a - efinition of 

indi idua r_s ~1 c ii 3 c u1try las fail to provide the 

cl ri ty t at , s lacl~.::.. 1 g an· in t. bs nee o such a 

ta tut r .. r dcfini tion. I deed th ado tion of a new phrase un-

relatc<l tot cor.mon 1 t. has in a ens i1cre sed the uncertainty, 

s·1ce not o.ly is it neces ar~ to construe the :eaning of the new 

phrase, but this n·ust be done against the backdrop of the common 

law. 

It i s b .itted t1ut our provisions ould spell out 

more clearly tL circun tances in wh.'ch one i to be treated as 

a resident of . ib cou try, r the han rely olely upon the 

phraso ' his ho1 le', the ,. recise rt eaning of w ich is so unclear. 

'rhe 1\.UBtralian approach illustrates the type of 

provisions d sired, for the Courts are present with more 

definite ;ui lines ~ithi w ic t 
"18 worY.,~ its major weakness 

----------~ ----
128. ection o of Income Tax cocial ,ervices Contribution 
Assessment et 1936 defines "r s'd r,t" r. "r i cnt of 
Australia'1 as me ning: 
(a) a person, other t..ri- co p v, • 10 resides in A· tralia and 
a includin a p~rson: 
(i) whose don,.i.cile is · n A rntrali , · l _ s t 1c C rn is"'ioner is 
sat'sfied ta hi~ .ermanent place of anode is outside Australia; 
(ii) who has actuall· been in Australia, continuously or inter-
mittently, aurin more tha. one half of th a - of ncome, unless 
the Conur.issioner is satisfied ~hal., his usual place of abode is 
outside Australia and that he does not n e c t tak up residence. 
~. Australia, or . (iii) who is a contributor to the superannuation fund ••• or who 
is t e sou e or chil under sLtecn year~ of age of such a 
contribu or. 
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is its retention of the con on law tests of residence, 

leaviny the relationship of the statutory and common law 

criteria unclear. In practice, tne ustralian Courts have 

eneral y · ee11 abl to det rmine residence under both heads 

-dth the ·arne result, but it i"' sub 1itted ti1at the statutory 

criteria a1:e comprehensive c, ongh th ,1581 ves without the 

n .ed f r reta · n n t 111 cornr~on aw tc tq. 

t ll.! p..,_si tio o., 

( . 
l 

p rs 

f ,, . u~ al' n efinition embraces 

C e s ·n that country, 

nd 1" i effccti•, .J rt.! um ~ tn a re"'idcnt of that country 

unl ,.. he r a oermanen· place of~ od~ abroad. This 

dequat 1 clarifi_· t'e relati ns i which er tes residence, 

~e ea~ the elianc l•ly n the phrase "his home" in our 

provision leave ·t to the Courtg to construe the application 

of this phrase in a particular case; as has already been 

suggested, it is ~ought li ely that our Courts will construe 

our section on the lines oft is part of the 1ustralian 

i rovisio , i whicr case it St-)e 1c:; referable to incorporate 

it into our st tute. 

Subsection { .ii of the defi i tion deal::; H · th the 

poc:,iti n of persons wit10 t 1\u tralian aoricile who spend in 

exces('! of siY o the:! in that coun ry. fJh reas in ndia and 

C nad, c1 erson in these cir.cmns aces is eemed to be 

· c ,ide:.:-t in tl O'"'e countri r:, 129 n • U..;."t.ra a he Till be so 

re ,rdG~ unl·ss he n '-'atisfy '-h_ oinIDiss oner that his 

usual t'1-c~ of aLodc i road nd th t ha- no intention 

takina u· re enc in 

T i 0 revision n ·~fac or: tote extent that 

---- -----------
12. See World T x Series publications on these countries. 
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it is unclear what "takin<" u~ resid!'nce" rer.n1i:res. It may 

be construed as !"caninq 11
- permanent 1?1 c 0f reC" · dPnce" (similar 

to domicile as distinct frorn t _ corr..rr,on low c0nceptio of 

residence, (which is the very matter which is the subject of the 

provision): In this case, the provision effectively embraces any 

person with no usual place of abode abroad, even though such a 

person may h2.ve no intention of taking up residence; and this 

would see to be the category of person the provision is 

. t 1 d t ' 1 .. lJO in e c e o 111<: u e. 

However, a person having a usual lace of abode 

e.broad who is forced to remain in Australia · n excess of six 

~onths and, perhaps in excess of twelve ~onths, would not on 

this construction be regarded as tlere resident so lonq as he 

had no intention of ta!dncr up residence t.'1ere. This suggests 

that the term 11 taking up residence" means something less 

than "an intention to perManently res.ide" an<l instead means 

an intention to reside in Australia for a sustained length of 

time, a sustained periou of time being not less than twelve 

months. 

This suqgestion is arbitrarv, and illustrates the 

danger of reintroducing "residence" by the hack door as a 

criterion. It is frau ht with all t e uncert int of meaning 

these provisions are designed to avoid. 

It is therefore suomitted that the Australian 

provision would be more satisfactory if the test of "intention 

to take up residence" ,.,ere omitted, in which case all persons 

130. Miss Reid's equivalent would therefore come -lithin these 
criteria. 
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pres nt in s t,.. i. a f - i r> • • P,.. r j , ··o t "' b cl 
to be re ident ·ml ~ s i.: ev cqu 

place of bode was abro l. 

hl · s'h that +:heir u ual 

·he -; al ri tici"' o~ 

(i) and (ii) is t:hr>ir e 1n]nymc t 

whic s 1(gest~ a ysi i:!.l ,l .,,. l · 

order n avo r 

the ord " l d II sl.01 lr:! ' ,... .,,..., 

n -revisions 

• od '' 

; ~ I that 

It is Rul nit ed thc1t . .., · t-h these o i.:icn ionr;, the 

Australian sta~ttcry criteria (provisions (i} nnd (ii)} should 

be adopte in this countrJ. In 80 doing, e.e possibility o. 

residence on the b ~is o~ regular annual visits of lc~s than 

six ~ont,s is cx~lud~ , but it oe ms unnPcer~ary to attribute 
residenc' t -tc ·m vi ite' 
even 'f r. 'denc 0 ere 1y ti.· iite . in r_ 'QCCt of the 
parti.cuJ r r, rj a f ti,E:' duri '1h 'C ' "' 'C ,:;-.-::;,. ns c;..;re 

pres n • 

It i.., cl .... fro, thi t 1 at ·- it s oul ~ be made -le r 
by incJusion in the body of .... 0 I.. .... t~t, e ,., et er r(> id ntial 
status resultr; in assessMcnt tot~. f0r. 

or for that part only duri.g t ic 

held: th~ statute is not clnar on 

entire income year 

1 tatus i" 

at pr s , t. 

Th inadeauac:• of th . nre t )~ovi~ion i it~ 

failure .,_o ~1early s ecif.• t"1.nr;e ci rcu st n .e~, viii ~h 

constitutP a pc on r sice t t ~1is c u try for 

rt i~ s\age~te tat 

assi Li clarifyi, 
v mo i ications ·, 1 

c ·rc st nc~ .. 

' :inr os s. 

r tlJ 
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CO ORATE RESID~NCE 

In th same ay that the Legislature h s defined 

individual r sid nee by the 11ploym nt of criteria of 

uncertain cooc, so also ha i defied corporat residence. 

In its effort to clarify the uncertainties of the 

corn ion law, it las rno ified the common law tent in such a 

w y tat the crit~ri of corporate residence in this country 

ar subject to ome douLt~31 

f, as 1a been. uyges e<.l by the writer, the 

term I admini trative 1, nag 11ent means the overall guid nee 

dir cti no t e co ~any'. fair, then these words 

s ould n j:>l C 

surrou uin the 

o as to avoid i: e ambi.uit 

rd •• aa.mini tr t.i v  '  • 

resontly 

It is pcrha a also desirable th t t!e statute 

ex ressly direct that the c ntrc of a1iinistrative management 

11 b . t 1e l lc:tC w,e n ~eting of uire.tors are held 

unle 6 it i.) _ishea tliat t1c decisio1s of overall 

directio1 of t: co ny's g ner 1 operations 

r .stci: . n ~~ • .o t1er .>-1'.SCJ , rovic.ied al ray 

t t if t r b tore t 1an Ol oard of dir ctor ... , th n that 

board ma·in., the decis ons of ovcr·ll di ectioi and . nagernent 

shall be h cent o aarinis·rativ Lana e ~nt. 

t iu noticf~abl t 1.at the u.~tralian definition of 

Jl. '.i: 11 cot nt rela · ... u ·o t.1 cone criterion of corporate 
r sid nee; t e fir"'t, tl t er in orporation, i· erfectly clear 
in it;. meaning. 
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corpo te r sidence132 introduces a neH test of corporate 

residence base on the place of residence of the r:ajority of 

sh r holder. cuch a ovision would in this country 

r i tro uce the t st of c ntrol pJarently abandoned by our 

~r se.t rovivion~33 

It is su.t mitte t.1at t 1ere is no necessary 

relations 1i 1 b t\- t.>en th e :istence of t 1c pctenti l to control 

a cor.11any's ffairc and th actual realisation of nuch 

otgntial, and i~ such control i~ exercised, then it is 

posui le t1at tie ~ersons exercising such contrJl may be said 

to Le ,,a aging the con"Jany' ..z af airs. The introduction of 

t is tc t would be_r litc:1 if any r lat:ion hir tot_ 1 ce 

of th- co y 1 s rn nagcr.cnt, and it i u itted that it 

soul not therefor b- ado t~d in t· io country. 

It docs · ig light t' .c n ed hm:ev r for close 

crutiny of th function of corporate residence, such scrutiny 

having been noticeably absent in the ast. 

I e t.~t i~ to be tho ~lace of eal manage .ent, 

t:.en one ,u.-;)t loo.· co the sourc c. direc ion f the co pany' s 

a· air;;;i, if >Y contr $tit is to be the pa_ of t.e company's 

o erations, n r sic t'c;J ·atus ~ould b bro.en down into 

----------------
132 •. ction b of Incom -ax & Social S.rv'ce Contribution 
h. s s.;ment 1 1936 d fines corporate re idence as: 

"(b) a corn~~ y whic i incorporated in 1 trali, or which, 
not Laing incorporate in ustralia, carri son business 
in ,.u tral · , nd h ;;:, t r tl10 Ct.lntr< 1 rranagei. ent and 
control in Australia, or its voting po er controlled by 
o· ,r ,ol ers who re res·dent of A tr li ." 

......... u 

Stanley 
.. l 

With UC.ll 
irs. 

rt'w a JrO C i e Graffiophonc 
(supra) in which 1:t was stated 

olaing · ot n ces rily 
a shareholding was in control 
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loc lie operations. 

In this area, it i probable that any t st adopted 

ill to som extent b artificial, but it is submitted that 

efforts to introduc new te ts should be examined closely so 

as to ascertain the rational of such a change. 

R S .. 

'.i.'he failur of e Land Income Tax Act 1954 to 

s_ecify th. criteri~ for the dct rmina ion of th~ residence 

of trustee i t_ • os glaring in dcquacy in the pre.sent !\et. 

C rt r Co, i· io i C n d U g ·t d t 1r. 

1.1ru:.,t shoul ta a. ar C. dia! r si 1t '1 °ither of 

the ~ollo i1 circumstance 

1. Jh • t rll t C, majori.:.y of the tru tees, 

or a controllin1J grou of the tru t es re ro id nt 

or ordinarily resid nt in Canada. 

.:. . 1 n ~runt carries "n t ntially all of 

ubst 1ti lly all · ts in canaca or w r 

Th first ar. of this 

approach Ot>t d n th_ Un't 

by the writ r to b tho pref r 

arr.1 pearu inconsist nt wit1 th 

J 34 in Canac1:i. 

reconunendation mbodies the 
. 135 d 1.nqrom an i considered 

1 "r eh. T1 second 

t sts of r i enc applied 

134. •1c ort o the -Dyal o is ion on Taxation: ueens 
rint r, 19u vol. Jp. 19~-. 

13~. se 
be ado.te 

t e ar _r r f 
in ~ngla.nd at 74 

to the 
er of. 

ro c ~ li ~oly to 
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to lo r. ivici.t... l a co ic , in specL o who t1e 

plac wh re their b -in.~s i~ ~arriad on or \here L~eir 

propert is o·,med is not conclu i Vt.!. 

Since t is entir area of the mr has "'eveloped 

haphazardly n wit .out. unifi d · reel' on, ii is submitted that 

no nc·,.r tc.E. ts of residence in th.:. co ntr, shoulci be adopte 1 in 

res _et fa ne lega: 

esta lis e i r ~ c t 

rson' ·h re -U1a t L st a., not been 

ano• r 1 gc. l " 1 n" in re ect of 

whorr:. it \'O ld L ve b en cque.1 y a plica' le. 

The effect of residence s that a 0 p rson" is taxed 

on the whole of .is wo;:-1 -wide L.cor ..... , and i L L., therefore 

sub1 it .... e trat pe so··1 s. uld n on c0untri only. 

10,1 .vcr, i e son's r lat·ons1ip o vari u~ countries may often 

be ~~ .. ~~lly . lane a t tu~e. Gre thar.. on c .... ntr , in vhich event 

some 1.oc"'i -f • cation of this bro - stat ment n ces ary. 

It: s the rit r' :vi~w tha the ourts have lost 

sight oft~ f1 c·ion of re,ic nc , nd l v te to 

ttrib~te resi~enti-1 status to a ~erson ~v~1 though his her 

or its c..ssociat.:.on with th :.:o n tr. is less than the t 

ass ci tion h _l with notl1-r co ntry. 

Th a.,)_ ro eh .... pi;:' r n t in the.: Double T :rn t:ion 

. gre '1lents ppears r feral: le in t'-.e £C .n .... c that resiaenc 

is o ~ t.ermi e in t ... :.rms of rel.:1 t.i vi. ty to · n ther co.:.ntry. It 

is thi~ a~ ect tr t ~as tenl ~ tc e i or ~ y the 

Legiulat- es an C ~rts 

~ought o introc~~e test 

own tax jurisdiction. 

in vario countries, which have 

pplic bl~ in the isolation of their 
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J.i. i.., i.., an area of th la , of growing i portancc, 

anc1 c.:i. ot saf .!ly be ign rcu. The unc rtainty o the 

pre ~· islativc r vis"ons in t. country pos s a 

dany r of injustice to rsonf:l' l°!o ar una ,1 • to comprehend 

·oreian~ a~ that lcga position is. t is therefore an 

area that della ds the atten ion of the Legi lature. 
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A fine of 1 Oc per day is 
charged on overdue books 
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