L UDBRO[DK, L.J- W. mnm,gn_\Jo@

B ——






T Y

e
JRE UL

Victor
wellinc

3

New

1973,

J.W,. Ludbrook

ot e







INDEX OF

Introduction ..ccesecccesscsssscsssssssesccnsane 1

)

oo e s 8 e 20 s e s A
P

L o}

e 9 o0 8 85 e 90 J
)

* - s e s e 0800 )

o c :
S + P -y ATy Toom 7
) Of a Permanent ome eceoscssvosae
2rSon 7itn INC { iome cne
- 11
11‘ 0. | e 9 LN > ® & & @ ® 5 8 8 o 0 - ® 5 ® 0 i
NP . oy 74 o
JCC 15 1
" 2
A i1 e s e 088 s s 0 s e s e s s o0 e o » oo - 1
- v oYy N 3 g 3 14
s 1LC in 1.1 LO e s s e 00 - B «c o i
= . .2 s ~ A
€ LSO > Jil o *s o @ s o 8 o T d
11 at1 /o 29
’ s » . - @ . . > . & o 0 TN L=
V¢ x - 1 n s " 1 + ¢ N
. L 4 . . .. css o e me °o ®
m? TR - Ty g
/ . v e C » . v ®© & & 2 0 ® 0 & & & & 8 8 b
4 P 1 o1 rt of Income Yea: e Pk ’
DADT T { S - 4= o~ < A ¥ P
D'an ot . =AY P
. . . . . > ® o b o0
Ne i ¥ ination of es il £ ¢easeose )
o . i e
l( 1 N . > . " - - e e » -
a 5 - — A~
! ) < . = Fa
5 o
J & . L
'
. . ce v e e e . 0o 0 9 & ®
o7 - My A4 O At
lace of ading Ope o"aF et tah S aten ah ot o ol o¥ wh ut 0¥ % !
. L. i e . 9 N . Sremm SRR A
\"“l p (@) ootentlial AN ¢ n




L )

9 &
L R I T B BT BT U BEE B R BN TN B B B JEE I DA DR R D NN DN B B BN BN B B 51
L B I I K R I B BEE B A B B B B BN N IR B R R DN B R B B B B BN 56
- . r-7
CONCLUSLOIL s s e seoscscssosssssscessssssssoesosossssscsssssascs 2
1 =il 2 " r T o s
COYpo neslae 1 New Zealand Ccss s s seehsessesseese 58

Centre of Administrative Management .ccccececccccccsnsnse 60

Omd st s S8 Do densand

Omission Of CONtrol eccceesesccsccccocsscssscnscscncscsnas 60
By e R e 4 - Sh a8 -
Practical Implementation .cccccecccccesccscssccsssscss 64

133 Residence of Partners

+ ¢ ~ ¢ 68
i 4 C Lo L Jil e 5 e 0 e o R R E R E R R R O e I I N N A
1 L 8
\rtnersnlp e s e 508 0600080080600 808s0000000s00e000s0GLS o

)
(o2
O

.
.
2
>
°
°
.
.
.
.
»
o
.
“
.
«
i
.
-
.
.
.
-
N
.
+
-
-
.
.
:
.
w
.
.
.
.
»
.
v
.
B
“
o
O




1€ concept of residence is one of the foundation

stones of our taxation system, for it is one of the two bases

1
1 T 1 Fomwnd-9 A s o ~ ~ ] 3 4 S ran . 7 of P |
upon which taxation is assessed in this country., Yet despite

11 importancs it remains a vague and uncertain concept,
1avin een neglecte 11 legal s lcance becomes
3 1 | . -~
Hel Jgpe A il Lol E cas
15 3t taxpayers 2rmanentl live and
wWork within one tax jurisdiction, and no question arises as

» they are resident. However, in an

1ge where supranational corporations are spreading their

el 1\ F 1uend CO1 1 t1} individ 1 i
) C LIl] ina cCo 1 1 C ¢ Lnaividual 18
} < - > " L5 3 = 2 A E 2 e
oecoming 1n 1. J YV 1T tween taxing
jurisdiction ro e purpcses of his work and his ‘_“a;;are,
- 4 £ ) " S I T . - 4
rea of e law 1s ng to assume greater importance.
1 + 1 1anad
reccapl C w ) Il ew sealand,
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LUl I 21 Litel juGicladt
( |

S o 2Ll -0 LOOK apxoa

i atay 1 7 o1 interm catclon an construction.
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lthough t approacii in England has in some respects differed
£ P . n | ’ . " - . : ~ } .
1rom our own, tTie d4ldlng principies O residence bpecome
1 First 1 pPerson 1is 2d C 11l oneyvs derived from a
ource within Ze: + lrrespective of his place of
residence; secondly, a person who is resident in this country
is taxed on all ne rived from whatever source, see i
q 3‘ o L l‘-~ I ncome Act " '/"\4




apparent from a consideration of the common law decisions,
and elucidate the nature and scope of our own statutory

provisions.

It is necessary, however, to divide any discussion
of residence between that of theindividual, and that of the
corporation? since the factors relevant to each do not
coincide. Prior to this divided treatment, some brief words

should first be said about the broad conception of residence.

DOMICILE AND RESIDENCE

"Residence” has not been comprehensively defined
for tax purposes in England or, arquably, in this country?
In its application by the English Courts? it bears a
resemblance to physical presence in a country, yet goes
further than this. Physical presence only becomes residence
after a continued presence in a taxing jurisdiction, or

2. This division is itself insufficient, since it will be
necessary also to consider the position with regard to an
entity whose separate existence is not recognised in our

law, the trust, which will be briefly considered later in the

paper.
3. The position in New Zealand is dependent on the

relationship between sections 165 and 166 Land & Income Tax
Act 1954; the writer's view, which will be considered at a
later stage, is that section 166 does in fact embody a
comprehensive definition of residence.

4. These comments on the broad nature of residence as
conceived and applied by the Courts in England relate to the
residence of the individual; however, corporate residence

has been developed by analogy from the conception of
individual residence, it having been with individual residence
that the Courts were originally concerned. The rationale
behind the Courts' attribution of residence to individuals is
consequently most apparent in the case of individuals, and
must be critically transposed against corporate existence in
order to evaluate the Courts' past willingness to develop
corporate residence by such analogy.




alternatively after prior physical presence results in the
taxpayer's physical presence in a particular tax year
a particular guality that constitutes it residence

possessing

®
for tax purposes.
Some idea as to the source or derivation of that

guality is suggested in the Report of the Canadian Royal

6 ’ "
Commission on Taxation, by whom it was said:

"ees residence seems to imply a closer association
than citizenship between the taxpayer and the use

of services provided by a taxing jurisdiction.

Continued presence is but one ingredient of the

gquality of a taxpayer's physical presence, and this quality

itself appears to be governed by the relationship which a

ixing jurisdiction in which he is
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physically present, and by the reciprocal responsibility that

arises from this relationship.

The United States Courts’ have interpreted this

domicile, the place where a

taxpaver has his permanent home and in which he intends to

5. Originally, residence was thought to be the eguivalent of
sustained ;}yq;cal presence, but this conception has gradually
been modified, as will shortly be seen from the English
decisions, wHJcH evidence the introduction of additional
factors as determinants of residence.

6. Report of the Royal Commission on Taxation (Ottawa:
Queen's Printer, 1966) Vol. 4 p.541l.

i See World Tax Serles "Taxation in the United States®
Harvard Law School at p.1086.




remain; in the Australian legislation, "domicile” is
expressly made a major determinant of residcnce?

However, it is clear that residence is neither
mere physical presence on the one hand, nor domicile on the
other. 1t is an intermediate status in which the nature of
one's physical presence, the "quality" of such presence,
ls significant. Whereas domicile is measured la rgely by
intention, residence is measured by presence in a country of
Such a nature that an association is thereby established with

that country.

I'nis association is of a temporal or material

b oo oy A P ~ . &5 o ~ 25 0 - - H " ~ ey 4 3 -
nature based not on one's desires and inte ntions so rmuch as

gsociety

The major problem encountered with residence is the

SUCHL ¢ that of a tourist and the more sustained presence
of an individual which establishes this relationshi tween

an individual and the country in which he is pl ysically
present, the conseqguence of which is that he is taxed not
only on income derived by him from sources in that tax

jurisdiction but on income derived from whatever source
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is important, in examining residence as applied

—

8. For discussion of domicile for tax purposes, see

4
Vol. E of Simon's T:)“J.

9. See section 6 Income Tax and Social Se
m:¢bbamtﬂt Act 1936. DPomicile is not howeve
as will subsequently be seen.

rvices Contribution
er itself the test,




by the English Courts and as embodied in our statutory

Hh

provisions, to remember the consequences of residential

status and the function that such status is intended to

0
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k is the writer's view that the English Courts
and our legislators have neglected this substantive aspect
of residence, and have instead developed tests of residence

in isolation from the overall perspective of the taxation

statute, 'his is particularly

apparent with corporate

residence, which has been developed by analogy with individual
residence but without any appraisal of the substantive

\

differences between the two types of entity and the probable

e
e

inappropriateness tl

i

however also apparent with individual residence, which the
English Courts have haphazardly developed according to the

factual situation confronting them.

This absence of overall direction and purpose will
be considered further towards the end of the paper, when
our provisions have been examined and understood. The

inmediate need is to understand the nature and scope of

3

residence as it presently exists.




PART 1: RESIDENCE OF THE INDIVIDUAL

PRELIMINARY

Although

-~

the statutory provisions in the Land &
SO e ge lo 3 ~ 3 3 A

Income Tax Act 1954 relating to the residence of the
individual have adopted a different approach from the
English common law, the problems that have arisen for
consideration apply equally to both jurisdictions. In this
fact lies the assistance that can be derived from the
decisions of the English common law, and indeed from the

11

decisions of the Australian Courts

ENGLISH COMMON LAV

Physical presence in a tax jurisdiction has
et Bieeu b iy , i W . ) ——
generally been regarded by the Courts as an essential
consideration in the determination of residence, and

sustained physical presence as conclusive of the same. The

10. Sections 165 and 166. The earlier provision talks only

of residence with no guidance as to its meaning, such

gulidance being provided by section 166 which deems a person to be
esident in New Zealand if his home is in this country. The
relationship of the two sections becomes important to determine

whether section 166 prowvides an exhaustive definition of
residence in lieu of the common law, a question that will be
considered at a later stage in this paper.

ll. The Australian provision, section 6 Income Tax and Social
Services Contribution Assessment Act 1936 retains the common
law tests of residence as additional to the criteria specified
in that provision.

l2. The cases of seamen abroad during the entire income year

are an exception tc this rule, which exception will shortly 1
be considered.



possession of a permanent establishment or home has come to

be equated with such sustained physical presence, and the

mere possession of such irrespective of the period of the

individual's presence in it in the income year in guestion, has
-~ - - r - : v - o 4+ ) : o) o 4 A - 13 iy N vy 1

pecome surfiicient to establish residence, ihe Courts have

lere imputed sustained physical presence on the basis of such

possession of a permanent home or establishment.

" T o : 14
wiiat constitutes a "permanent residence such as

to permit the law to ascribe or impute residence in this way?

In Lloyd v. Sulley (supra), it was said of

residences" that:

13. Thus, in Lloyd v. Sulley (1884) 11 R (Ct of Sess.) 687;

2 + it was said that the length of the stay in an abode
was immaterial provided its occupation had the ordinary
characteristics of a settled residence or home. However,
residence does not exist if the alleged taxpayer does not visit
his permanent establishment or home during the income year An
guestion; thus, in Iveagh v. Revenue Coi A;augonnrd /1 30 / " i

386, the taxpayer had an establishment in the Unlited ”lﬂudOh,
and had in previous years visited it annually, but in the
particular income year no visit was paid by the taxpayer to his
Lﬁtdull snment, and he was therefore held not to be resident in
the United Kingdom. See also Pickles v. Foulsham /1923/ 2 X8,
413 (on appeal ’1}23/ A.C. 458) and Turnbull v. Foster (1911-15)
6 T.C. 206. In this latter case, the individual in guestion
resided in Spain, but in previous years he had with his family
visited a residence in England owned by his wife; in the tax
year, no vis;t was 1u, and he was held therefore not to be
rasident in En lanu n that income vear. However, Lord Moncrieff
considered that the gact of absence throughout the income year was
itself inconclusive, since if he had been travelling during this
period or had been a mariner, his absence would not have
prohibited s having a residence in that country. This view
contrasts with the other two decisions on this point, which
suggested that continued absence tnrcuvnout the income year
excluded the possibility of residence

Q!

“r"

s 9

l4. The terms "establishment”, "home" and "residence” are
frequently used interchangeably in this context:



"they are places to which it is guite easy for the

L

w

i
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rson to resort to as his dwelling place whenever

he thinks fit, and to set himself down there with his
. 5 e 15
family and establishment."
The application of this test of residence has
resulted in the English Courts regarding the annual renting
of a shooting box in Scotland for two months by an American

16

as an establishment such as to constitute residence and the

occasional use of a shooting box owned by a company by its
Belgian director as sufficient to constitute him a resident

: 17
England,

Fh

O

way in which the

)]
t
®

These decisions illustrat

n

English Courts have extended the early concept of a "permanent
establishment” to embrace an establishment of a very transitory

and temporary nature, totally unrelated to sustained physical

15. 2 T.C. 37 at page 41 Lord President.
16. Inland Revenue Commissioners v. Cadwalader (1904) 5 T.C.101.

£

It is to be noted that in this case emphasis was for the first
time placed on visits to a country in pursuance of regular habits
of life in conjunction with the maintenance of an establishment.

17. Loewenstein v. de Salis (1926) 10 T.C. 424. It was held not
to be necessary to have a proprietary interest in the residence;
it was necessary to look to the substance of the matter, and in
this case the taxpayer was able to come over to England at any
time; his actual position was as good as ownership.

18. A further extension is evidenced in an Australian Board of
Review decision, 1 C.T.B.R. (N.S.) 136, where the Chairman said
that a person with a residence or dwellinghouse in the United
Kingdom is resident there even if his stay there is for a short
period only, and it would not matter whether his place of
residence was owned or merely rented by him, or by his wife, or
(if unmarried) by his parents. cf. C.I.R. v. Derry (1927-28) 13
T.C. 30 where annual visits were paid to England by the
appellant, but because the house was purchased by the wife for
her own residence, he was not held to be resident in England

even though in the event his wife did not use it as a home, and
during his visit, the appellant did reside there for a time

in the income year in question.



In the same way that they have imputed residence
to an individual in such circumstances of short term presence,
80 also have they imputed the residence of a sailor to the

country in which h

e

s family resides.

Indeed, in Rogers v. Inland Revenue (1879) 1 T.C.

TR 1 Derncd A o > o o < R . " A9 o : -3 R e B -
225, the Lord President went further and said at p.226:
Every sailor has a residence on land. Where

$ e hd 22 samn ! & w4 Ao . 3 Sy o 3 >
18 this man's residence? ine answer undoubtedly
4 1 2 < - - P,

18 Chat 1S reslidence in Great Britain. ¢
nas no other residence, and a wman must have a

=y
resicence o

However, thls proad statement has been qualified

subsequent Australian decisions,” and the true rule is

o
L&

submitted to be that a sallor is generally deemed to reside
where his wife and family have their home irrespective of

whethier the taxpayer visits such a home during a particular

cone ’i'zl = " \1 > 2 > ¥ adx 4 e 1Y 3 r n+y i LC
= o - J ki e i S N . ek L . - i ‘.V

168 A ~ m B -

Ao w8 1I Vel Dol I

Re. Young (1875) 1 7.C. 57,
a house in the United

ly dwelt, and was regarded as
thoq;n he was in the country
vear of charge.

2l. This was the effect of Rogers v. Inland Revenue (supra),
the facts of which were similar to Re Young (supra) except that
the taxpayer was abroad for the whole of the year of charge.
But contrast decision in 1 C.T.B.R. (N.8.) 36 where the
individual in questi oined vessels travelling throughout the
world, with no gua return to Australia, where he left
his wife. He left the knowledge that he would

2 absent for an 1 deriod, and in the event he was .
absent for twenty~: %1t%;u'h his wife was residing
in Australia, the ¢ ew rejected the argument that he
was resident where his wife res ldpg on the basis that the
sailor could be resident on his vessel, distinguishing Rogers
¥ _ 3.0 (au )ra) as having been decided on the basis that a
saildr-could not reside on his vessel, which subsequent
Cases had proved to be wrong.
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identifying ships with portions of the territory

States to which they belong. The analogy

is imperfect and is more often misleading than

the reverse."

It is submitted that this principle has no

application in taxation law, since the registration of a

a certain country in no real sense creates an

between the seaman he does not

and that state;

e

and services

its benefits

evident from th

9

seaman cases

that physical

resence a sustained period in a is not

. 26
sidence’

over country necessary

The short length of one's stay will in

ative

tend to neg
in whole or in part by other
upon by the Couxts being the
permanent establishment. The

physical presenc ould otherx
DERSONS T o
S LNOVNS WAL

residence,

POS5SSE8s1oNn Or

hip with a

but may be counterbalanced

a bYezi @8 wemibe - T-S 0 o
factore, the first one seized

a family home or

awi ad o
exiscence

country which

7ise evidence.

UNITED KINGDOM

The isolation of further factors bevond the
possession of a permanent home or establishment was

precipitated by a number of cases where the taxpayer had no

permanent establishment in but who

=)

gland or elsewhere,

25, In 10 C.T.B.R. 102, reference was made to a statement

of Dicey

0 «Re 1
that persons might be homeless because their lives
are spent '

at sea, this possibility would seem to exist.
26. Although sustained presence would itself probably be
sufficient to found residence, depending on the length of
time of such presence.
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he nature or

Thus, in Reid v. I.R.C. (supra), the Lord President

"The facts of the relation between a person's
life and the place in which part of it is

spent may contain elements of quality, connected
with the person's mode of life, and so on, which

are equally relevant for consideration.™

The Courts first isolated the possession of a
permanent establishment or home as evidencing such a quality
but, confronted with a set of facts where no permanent
establishment or home was possessed, they were compelled to
look further into the essence of residence and at the
qualities of physical presence which constituted the same.
As a consequence, they now look to a diverse set of factors

ich determine the nature or gquality of a person's presence;

in so doing, residence comes to bear a resemHance to domicile.

Yet it appears to be something less than domicile,

for physical presence for some part of the income year is a
: e 8 A : " P e At TR L
rerequislite tc che consideration or suci othnex ractors,

That it is something short of domicile is apparent from those

1 B = _pe T . . —_ a s ’_"'.\" v
cases where a person has a permanent home or establishment
3 3 ) e 4= - £ Rhda svasrers il v v il :
abroad but who, by wrtue of his regular visits to England, is
- gt Y d ot et % i % s
nevertheless held to be resident in England.
. 7 P 1 ~ ~ - | = A - Q
28. [/1926/ 10 T.C. 673 at p.679.
G Qave 1n +he aveoeant i n l case iy seamen
&LJe LaAVE LIl LiCc CacCcep) Tiona case 01 sSe HEIL o



ping up an establishment
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led with his commercial involvement there, persuaded
Court that the taxpayer's presence was more than merely

transitory.

s fee aavrT i A 2 s 3 ~ o T, T g 5 d1<74 A
In two earlier decisions, the individuals in
gquestion regularly spent a few months of each year in the

United Kingdom, but were held not to be residents, but

32. Contrast the Australian decision of F.C. of T. v. Robertson
[1936/ 57 C.L.R. 14 where a taxpayer was on a trip to Europe
a England for both busi) n¢ leasure, and was held not
to be a resident, despite his commercial involvement in
‘_u'lj;.i‘.x;:.‘;‘ A5 WAE Sa.

He clearly went to Engla:

OIS wWas 4l AusStTIldldid and 1<
% - 3 6 1 \ 62 ¢ “F a{nin
L d Lad2 PULPUOCE QL VULalillllily
vawallinoag ety my A
travelling abroad,
gatiaeXing 0L l1niormac

business and

Cil€ Coilpany adesirxed To encel
' : relaxation and the enjoyment of

ther countries present. There
ulfilment of which would require
nls | ‘ ] 1 yd for an unknown or indefinite
duration of time. He did not take a flat or house
there. leturning to the same hotel and leaving

heavy luggage there shows little except that such

a course appeared convenient at the moment. The

use of a London office of an Australian bank as

a postal address appears to me to have no significance.”

The presence of two further factors, his own repeated return

to England and the education of his children there were not,
with those factors just mentioned, sufficient to establish
some "connection" between the taxpayer and England.




5

travellers only?3 In another decision, the individual spent
an apprenticeship of three years in the United States (having
before this been resident in the United Kingdom) yet in the
course of this period he spent a lot of time in the United
Kingdom on business; he was nevertheless held to be resident
in the United atatus?4 Similarly, an actress having a
permanent abode in the United Kingdom in the form of a flat
but in the income year in question having the majority of her
professional engagements in the United States was held to

be not resident in the United Kingdom although she spent short

L%y

periods of time there during the year:”

These cases illustrate the difficult balancing of

33. In C.I.R. v. Zorab (19226-27) 11 T.C. 289, the respondent
lived in India, but on his retirement travelled, and while in
England in the course of such travels stayed in hotels. H
had no business interests in England, and the purpose of h
visit was solely to see friends. Reid v. I.R.C. (supra) was
distinguished on the basis that in that case the taxpayer had
some connebtlon with Luulanu, whereas the respondent was here a
"mere traveller”. The decision of C.I.R. v. Brown (1926-27) 11
T.C. 289 was more like Reid v. I.R.C. (supra) for the respondent
had originally lived in England, served in India, and then
retired to England for twenty-five years. He then stored his
furniture and travelled, spending three months of each year in
hotels in England. Lgurltu the fact that his ﬂurniture was
stored in England, his banking account was in 1! ngland, and he

had connections with England, he was held not te be resident thxe
In an Australian decision of the Board of Review, 1l C.T.B.R.
(H.8.) 136, the Chairman stated that a person could be a

resident if he stays in hotels or the houses of friends provided
his visits to the country are not paid merely in the course of
travel, but forr part of his habits of life or business and are
sufficiently fregquent and prolonged.

rhm

-]

.

34. I.R.C. v. Combe (1928-33) 17 T.C. 405. Lord Sands said
that had the ra.uohqbnt s presence in England in the first year
of his apprenticeship (3 months) been as long as his presence
in the two .,uc:cecu.uJ years (5% and 6 months), he might have
held otherwise.

35. Withers v. Wynyard (1938) 21 T.C. 724.




considerations which the Courts are required to resolve
with the consequence that these decisions lack consistency.

The difference betwean a2 director's regular attendances of

however with periods of em J.:’)f;"”'(‘_fﬁi’_, and residence in he own

abode appears very slight, and the writer considers the latter

decision is inconsisternt with the other decisions of the

t is evident

[ W=,

Despite this unsatisfactory aspect,
that the Courts have employved a different test in this
situation, that of regular visits to the country which,
coupled with the nature of such visits, may lead the Courts

to hold there to be residence.

The practice of the Board of Inland Revenue in

England is that a person is resident in England if he visits

rh

England year after year so that his visits become in effect
part of his habit of life and the annual visits are for a
substantial period or periods of time The Board regards
an average annual period of three months as "substantial” and

the visits as having become "habitual” after four years.

It is noticeable that while domicile

e
e
-
o]
E
—
=
o
o

the determinant of residence, since the possesgsion of a
permanent home abroad suggests that domicile will be in that

; / : . . .
country, nevertheless the Courts continue to have regard to

el

36. See"Simons' Taxes " Vol. E at p.765. See also Robertson

v. F.C. of T. /L‘3b/ 57 C.L.R. 146 in which Mr, Justice Dixon
makes explicit reference to the English Department's practice.

37. e.g. in I.R.C. v. Lysaght (supra) where the taxpayer'
domicile was clearly in Lf@lahd where he lived. c¢f I.R.C. v.
Combe (supra) where the individual's domicile of choice was
*u;lauu. which his three year temporary absence would not
alte
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voluntariness and intention was
repeated in Inchiquin v, I.R.C. (1948) 31 T.C. 125, and has

A

been adopted in the Australian Courts on a number of occasiqna?g
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In one of Lilese, LC wasg sald:

‘But freedom oi choice of residen

to take up residence are matters which concern
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e.g. C.I.R. v. Brown (supra) and C.I.




yet in their consideration of the nature of a person's
physical presence they necessarily consider the purpose of his
presence, from which purpose they are able to measure the nature
of his association with the country in which he is physically
presaiut.

It is in this respect that intention becomes relevant.

Whereas the

permanently

intention relevant to domicile is the intention to

a place, the intention relevant to

residence relates to the purposes of one's presence, which
urposes address themselves not to the intended length of one's

physica 1 P

presence,

RESIDENCE A
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first instance

esence s0 muchh as to the reasons for one's actual
X Wataever length of time that may involve.

QUESTION OF FACT

Lthough the approach of the Courts appears to have been

hazard and inconsistent, it is submitted that this

east in

part to the significant influence that a

has. the determination of residence

AB

ing

en as be a question of fact, appellate Courts

a marked reluctance to upset the decisions of lower

n I.R.C. Vv 7‘1 ysaght (supra), Lord Buckmaster said: 2
ord ‘reside' in the Income Tax Acts is

n its commor and it is essentially

tion of fact whether a man does or does

me within its meaning ... the matter must

atter of degree, and the determination of

28/ A.C. 234 at page 247.




whether or not the degree extends so far as
to make a man resident here is for the Commissioners
and it is not for the Courts to say whether they

would have reached the same conclusion.”

'he only instance where an appellate Court is
willing to upset the decision of the lower Court is where
there was no evidence upon which the lower Court could have

., 43

reached its decision.

44

It was suggested in one Australian decision that
an appellate Court is not so restricted as this, since a
juestion of law is involved even though all the material
facts are fully found and the only question remaining is

whether those facts are such as to bring the case within the

provisions properly construed of some statutory enactment.

r

It is submitted that the broader view of the

a2

itice is to be preferred; while residence is usually

Chief Ju

&

described as a question of fact, it is submitted that the

isolation of those factors which are in law determinative of

)

t

residence is a question of law, or at least of mixed fact
and law. In ascertaining the nature or guality of a pe¥son's
physical presence, one is not concerned merely to balance

different relevant factors, one is also concerned at the

isolation of those factors which are indeed relevant.

3

Yet in the same way that the writer has experienced
difficulty in isclating factors determinative of residence
43. See I.R.C. v. Lysaght (supra)

44. See the dissenting judgment of the Chief Justice in C.qf T
v. Miller (supra)
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the existence of all or

but in isolation or
with one another they may be sufficient to establish a person's
relationship with a country in such a way that he is regarded

as resident for tax purposes.

i - » o wan en > 5 /N 3 . 2 o A (o . JR—— T v I :
'he primary lesson apparent from the English common
H 3 "M e e v1 1 ~ - ~ T -
law is that residence requires neither a conti
PrE nce nor tTiae g a permanentc escta

instead a form of

hysical presence in that country takes on the character
of residence even if the length of such physical presence be
It is not possible to provide a more comprehensive
definition of residence than this. As was said by Mr. Justice
loel in E., L. Schujahn v. Minister of lNational Revenue

ime, object, intention,

4

continuity and other relevant circumstances shows
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46. A Canadian case in which the residence of the appellant
vas in issue, and in which e English common law was

referred to.
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'Section

Liability for assessment of income

derived from New Zealand and abroad - (1) Subject

to the provisi 3 of this Act 1ll income de

) A5 i LA WO esSiaent L1l v Zealand « Cae
- Nen 414t 1C k& ASS@SSal Lt
. 2 - - -
LI} MITHE » 1€ LT 18 derivec LTQ New

rived from New Zeals

hen resident

o ¥y o - <y ammainl o £y Belale s P
ghall be assessable for income tax.




1 ortant to the nature of 7f4:\c4:§ dence in +h i a country, | ut
1 1 » 8
nas been considere 1udici ,]11 ,«,T,J‘- nce.
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In re M (1945) 4 M.C.D. 341, before Mr. Luxford
C 1 whdadl B S buin  dhed " Rl o k R R o & =
el guad thnat the taxpayer had nc home in this

country and was therefore not this country even

though he had lived here in excess of twelve months in
and lodgings (as distinct from a permanent establishment or
home) .
~ TP t ad oy AP ol by 4 : - e - 2 B t A
The Magistrate rejected this argument, and applied

o

cie CJO ion law test of continuocus

sustaine
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class OL persons wialich would otherwise nhave escaped the

embrace of section 165.

ised such persons as

who, when abroad and
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absent from New Zealand, would at common law have ceased to

8 country, with the result that income
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sources would cease to be taxable in this
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does in fact cover this

in
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abroad for a

.

excess of one vear, it is possible that the Courts would be

47

unwilling to regard his home as still being in this country

47. To dc so wouléd be in conflioct with the decisions in Ivea
v. I.R,C. (supra) and Turnbull v. Foster (supra); however, it is
the 8 view that the Courts would do so despite this

conflict, as will shortly be considered.
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that there might be further criteria based on the

Finally, it is submitted that the words

[
4
-
®

166 lead to the conclusion that it is definif

is in terms of the provision “"deemed" to be a
country in the circumstances prescribed. The term

is synonomous with the term "adjudged”;” and is

embody an exhaustive definition of the term

said in St. Aubyn (L.M.) v. A.G.

at nage 498 of the term

used to oput bevond doubt a

particular construction that might otherwise
be uncertain. Sometimes it is used to give
a comprehensive description that includes

what is obvious, what is undgertain, and what
is, in the ordinary sense, impossible.

T4 ~ “mi ¥+ o 3 s £ .
It 1s submittea that 1n section 166 the
: ¢ a ; o e el e . -
dliled at giving a conpreinensive description ofl ol
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employment in Australia, where the phrase used is

wnicn

to include;

specified are not intended to be exhaustive, but

LS4

supplemental to the common law meaning of r

It is noteworthy also that in the Engli

of Earl Cowley v. I.l

placed great reliance, the

O i
S5.M.

5ks
Roncevay (1960) 31 W.W.R. 385, 391.

sidence

as

esidenc

I.R.C. #1899/ A.C. 198, upon which

common law.

of section

for a person

resident of this

"deemed"”

intended to

"resident".

(No. 2)

1

I [p———
aeemeq 3

term is

8O as

]
A0S

"deemed

criteria

=

e.

5.
8sn

decision
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See St. Leon Village Consol. School District No. 1425 v.




provision in question was also "deemed to include’} and was

similarly described as supplemental to the preceding provision?2

)

It is therefore submitted tha

fds

t the learne

Magistrate's decision was wrong, and would not be followed

by a superior Court in this country. Section 166 is

2 A 1

intended to provide an exhaustive definition of residence

to examine ne CODE and nature of b aw criteria of
’ '
individs ual residence rovided i :v“" sectl .
PHE MBANL )X nouME
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The +ert wome'! 1S not co letel 1ew, Sslnce it

In Todd v. McNicoll /1957/ A.S.R. 72, it was said

ts ordinarily
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A home 18 a vlace where the residen

eat morning and ‘k‘-.‘f‘-"tr and where t:":“_l' usua .i-‘»:}
sleep. with adults it may have the characteri stics
of permanency. A home is, or used to be, regarded
as a lace f refu d rest"

3

52. That decision can also be ﬂf“fi?»)‘f“‘( on the basis that
the deeming provision 5Ldg‘t to bring within the law s embrace
a situation thfrwls@ clearly excluded; that could not have

been the case with the phrase "home" which embodies much of the
common law but in certain respects goes beyond it.

:-{

53. .g. Lloyd v. Sulley (supra); I.R.C. V. Lysaght (supra)
(].r)r(’ ’lncl'm\)\,{-e'r') and Pickles v. Foulsham (sug yra) (Mr, Justice
m“Wlitt) The terms used do however vary between ‘an

ent”, "a house", and "a residence" in addition to
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In an earlier New Zealand decision, Slater v.
Commissioner of Taxes /1949/ N.Z.L.R. 679, "home" was

equated with a family place of residence
Mr, Justice Northcroft said:

(LS §-

"His home had always been here. When he was on

S

e

active service, his family continued to maintain

a family home in New Zealand. He had no

residence elsewhere.

The question of the meaning of "home” was extensively

considered in a subsequent New Zealand decision, W. v. Inland

- -
' 8

Revenue Commissioner 8 A.I.T.

v

R. 289 in which case the taxpayer
was present in New Zealand for a period of four years in
connection with the construction of the Auckland Harbour Bridge,

residing during this time first as a boarder and then as a

tenant. The guestion arose as to whether he had a home in New
55

— -

Zealand.

mentioned above;, and at page 293 said:

"

A home must be regarded as a place to which the
characteristics of stability and permanence are

%4. /1949/ N.Z.L.R. 679 at p.683. In this case, the taxpayer
rved overseas on war duties, and was for a length of time a

7"‘.1. oner of war.

55. This guestion arose in the context of whether the taxpayer
was an "absentee” within the scope of section 76 Land & Income

Tax Act 1954, which defines an absentee as a person whose home
as not been in New Zealand during any part of the income year.

56. He referred also to the interpretation of section 166 given
by Mr., Luxford S.M. in In re M (supxa), but found it unnecessary
tc determine the rclatlonshl of the two sections.




attached. It is one's fixed or settled abode

and the place where one's roots or permanent

"

attachments are to be found.

and

“A home according to common usage is the fixed

»
o <

residence of a family or household or the

dwelling which one habitually lives in.'’

These

give strong support to

construction of the term "home", equating it with

naxxow

physical

dwelling having certain characteristics. Such a construction

residence, whichn s

a permanent establisihment,

. - S - e o 2% = 4 wad gy g 1 hda 2 Y
embrace persons with no fixed abode in this country

the English conception of
» similarly narrow conception of

ut gradually developed to

but who
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by the nature of their presence are nevertheless held to

be resident.

It would also be narrower than the Australian

interpretation of the term "a place oOf

it appears

may be construed more broadly than to mean merely a physical

-

dwelling. At the very least the Australian legislation

recognises residence in circumstances which a narrow
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country or other pa:

, the Board approved the meaning
- C.T?.B.R. 56 to the effect that
it might mean a person's "home or dwellinghouse or other

th age, town, city, district, county,
: of the world in which a person has his

home or dwellinghouse or other habitation or in which he
habitually resides! The elements of continuity and

apprear to take precedence over a fixed structure;

Australian Courts have trodden carefully, and in 15
56 they were not willing to regard a sailor's residence as

)'Heill in that case.

permanence
however, the
CeT.BaRs

being on the vessels on which he served because he freguently
changed vessels. See however the dissenting judgment of Mr,




construction of "home" in New Zealand would exclude. Thus,

a person from abroad regularly visiting our country, and a
person such as Miss Reid having no permanent establishment

in any country but regularly visiting this country and having
close ties with it would not be resident in New Zealand in
terms of our Act, but could come within the terms of the

Australian provision.

It is submitted that the employment of the phrase
"his home" as distinct from “"a home” in our provision may
facilitate a broader construction of the term so as to extend
beyond a physical dwelling and include a person who resides
&0

' wEts L = s 20
within New Zealand, though in no fixed abode; and who can

therefore be said to have his or her home in New Zealand.

However, whichever construction is given to the
phrase, its nature and scope remains to be considered, and in
particular the degree to which it approaches domicile as a

test of residence.

It appears that, even given a broad construction,
our provision does not emcompass a person having an
establishment abroad but none in this country, the regularity
of whose visits to this country render them a habit of his

life. 1In terms of our provision, a person can have only one

o

home, which in this situation would be in the country where

his permanent establishment was situated.

In the event of a person having establishments or

58. Whether it be a wandering tramp or a person such as Miss
Reld regularly visiting this country.




in two countries, in both of which he spent similar

hor

amounts of time, it is submitted that here a Court would be

compelled to evaluate the nature and quality of the
individual's presence in each, and to attribute residence in
the sense of the location of his home to that country with which

-
e sy @ameasd Hho Traamsad macncis $ ‘-)g
he possessed the closest assccliation.

However, the major area of uncertainty with regard

s home" arises where a person having a home

absent abroad for an extended period.

The conmmon law deClisSiOns made it clear that the
re possession of a permanent establishment or home would
be insufficient to constitute residence if the taxpayer 1s

physically absent during the whole of the income year in

1 contrast to these decisions, Mr. Justice

I

Northeroft in Slater v. Commissioner of Taxes (supra)

to be ordinarily residen

(22

consgidered that a

in New Zealand hen he served overgeas on war auiles while
£ : " 1 Y - P . | 3 4 d - . - S—_—
iis family home was mall itaine in this countr Ve
T 3 - =1 oo o a wana athawsta
e 1ad NO residence elsewvicie. He wasgs otihe@rwise

no more than a sojourner from time to time and
from place to place, according to the exigencles

~vice. His detention as a prisoner-of-

the longest periods of continued

- o - x - ™y ™2 vl = - | ST 2 o T §e
presence in any one place, but, even then, 1T

contrasts with the common law, where in such a
dual residence would be recognised.

»)

See Turnbull v. Foster (supra), Iveagh v. I.R.C. (supra)

60.




cannot be said, according to the common usage

O
)

the words, that he was either 'continuously

'

resident' or even 'resident' at all in the

priscner of war camps.

This decision is in direct conflict with the English
common law decisior s it beinag clear from those decisions not
1at prolonged absence terminated residence but also
that the voluntariness or otherwise of one's presence in a
11le this case can be

stinguished as involving the construction of a different

Q.

as

tatute, the interpretation given was clearly intende

a modification of the common law principles and cannot therefore

Furthermeore, the decislion in W, v. Inla

-4
v/}
b
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rs (supra) supports the view of Mr. Justice
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Northcroft, fo ir. Coates S.M. considered that the taxpayer's

home was in England even though he worked in New Zealand

23 is closely akin

to a test based on domicile, and a test resembling domicile
appears to be implicit in the terminology of our own provision.
DR Ehwe. "Ria K laa +the avxiatence of plac £

ilne term nis home excludes the existence of a place o

comparable status elsewhere, and suggests that the absence of

aver abroad will not affect the status of "his home"

I | 1 3 nde = d =) - 13 4 o= o o L . . .}
in this country, unless he establishes Nnis nome 1in another
country there resembliz the position with domicile.

6l. Baa 10 C.T2.B.H, [1H.8.) 4§ and 15 C.T.B.R. 56
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abroad takes on the character of continuity and permanence.

Thus, if a person spends a number of years abroad
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travelling, the Courts would consider "his home TO Dbe in New

Zealand during this period. If however he took a job for a
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dwelling. However, such a broad construction would

Person such as Miss Reid who has no other

in respect of whom it is therefore reasonable

to regard her home as being in this country for the whole of the

income year. In such a situation, her residential status in

nues while she possesses no permanent

e

this country only cont
establishment abroad and, in this event, it is probable that a

division would be made in the particular income year.

It is therefore submitted that in New Zealand
. alAandqda RE211 Moty we = =g = 1 . - y 22 wode - - Py o
residential status may relate to all or only part of the
§ PN . - . o o A 4 o & Yu o L s o 22 va e o & . oy I e o 2 A o~ ~.
income year, depending on the circumatances of such residence.
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The exclusive nature of residence 1in this country avoids the

uncertainty which exis
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(a) the re shareholders' meetings

place whe

place where dividends are declared,

(c) where the profits of the

ent:

appoint:

43}

ylace

place emuneration of

place the company's accounts

(g) the place where the seal, the minute
register of members, and the records of

company are kept,

(h) the where con the share car

;.}ldce

exercised,
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(i) the place where transfers of shares are
However, it 1s submitted that these fact
incidental to the main inguiry of the Courts whicl

to the place where the overall management and
company's affairs takes place.
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working and development of the mines, and the application of
the company's profits, and appointed the directors of the

company. In other words, it possessed the powers of overall
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anagement of the company's affairs.
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distinect from the situation where the local operations in
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the company arose also in Egyptian Hotels Ltd. v. Mitchell

6 T.C. 542 ‘here he local Egyptian board of directors was

74. This case invelved two boards located in Britain and
New Zealand. 'he London board conducted all the financial
and aominis:rativc business of the company, and generally
decided all guestions of policy; th; &uw Lleang board
conducted the 1 i sia, subject

Lo the powers ol 3 | "‘"L_';.;J', mentioned. Ordinary
me(tlnjo were held in both countries, while extraordinary
meetings were held only in London. See also_American Thread Com-
pany v. Joyce (1911-15) & °

5. It was also significant that the localised operations
in both countries were clearly interrelated by virtue of

the shipping line controlled by the English board upon

which the localised operations depended. -
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w Zealand Shipping Company Ltd. Thew (supra), an
slalsl Cie ame@ approach of the Courts in looking for the
lace of overall management and direction of the company's
affairs, as distinct from the place of local trading
O ull’dti()u’;;ﬁ?é That the Court is not concerned with the place

t of the English board's influence was that it was

xtent
able to direct the manner of utilisation of the Egyptian
profits, it controlled the company's share capital,
remuneration of the Egyptian board, and it managed the
the rest of the company, considered the company's
; 5
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ACCOouUncs, declared dividends and autho rised loans to the
Lgyptian company.

y fr In the tax year in guestion, the I board merely
ised the borrowing of %10,000 to pay a dividend, reported
company's results for incorporation into the

accounts, and declared a dividend.

7

v

3. Yet the criticism of Lord Parker appears to be deserved,

(

with the majority misconstruing potential for actual overall
managemnent and control. The implications of the dissenting
viewpoint if accepted will be considered shortly.
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influence on the company's affairs.~ and the case is most
easily reconciled with earlier decisions as one involving

dual residence where a portion of the superior controlling

authority of the company was exercised on the property

In Waterloo Pastoral Company Ltd. v. F.C. of T.
3 A.I.T.R., 329,° the Court went further, and the case is not
SO0 easily reconciled with existing authorities. One of the
directors made regular and frequent visits to the company's
stations and exercised general supervision over the work

carried on there under the immediate and continuous supervision

of the manager.

ective management and control of the
pastoral business of the company, and that the minutes of

board meetings showed that the only business transacted there

related to formal matters of company routine.

"It is clear that a pastoral company in the Northern

Territory can only be effectively carried on Dy
experienced pastoralists who either lived on the

rly visited it to see the condition

86
~ - . L
0f the country and stock themselves

()
e

*

83. The relevance of an individual's influence will shortly be
considered.

84. This test was first enunciated in Hoﬁ'auw Rara Subber
Estates Ltd. v. C. of 7. (supra) and was n;;rovoa in this case;
it was developed to replace the rrst of central management and
control in cases of dual residence, a question 'calt with
subsequently.

85. The company was incorporated in the Northern Texrritory, and
its seal, register of members and minute book were kept there.
However, the directors resided in Sydney, with infrcguent
directors' meetings being held at both localities.

86. 3 A.I.T.R. 329 at p.331.




decisions of the directors
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being necessary for one of

stations before it could

should be given effect to or

nditions. Thus, the

ultimate operative decisions were made on the stations

case is, like its p: scessor, explicable on
the basis that a portion of the superior cor g authority
was exercised in the i ern Te and indeed there was
more evid e in this case to support such a finding. Yet the

Court appeared unconcerned at associating the c mpany's

residence with the dominating influence of particular directors.

therefore necessary to examine to wnat extent the

influence of a particula

are permitted to examil

individual in a company

asure of that company's place
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operations looked TO instead, even though the directors do

The implication of the judgments in these two cases

is that by their nature, such enterprises require no overall
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operations is the important feature of such a company's
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to envisage the

properties, but it is
situation where the board never does this, but leaves the day-

to-day management of the con

s undertaking to a manager on

the spot.

control, but its actual management in a particular year may

»

be non-existent; its management and control takes on the
colour of potential rather than actuzl management and control,

in Egyptian
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Yet the decision of the House

Egyptian Hotels Ltd. v.Carter (supra) suqgests

Courts may be unwilling to disregard the possession

powers of control; in of manag
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of overall
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exercised by the Egyptian board, without interference by the
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constant use, albeit in a negative sense only.

According to this view,"control” embodies continuity

.

3ed in every situation where a

0

1i

"..\

and actuality, and is uti

person has control. His nonintervention does not deny the

o

N Ve L O oy 4 &= 3 a1y~ P ] 3 s a e - -
)resent existence of such control; it means only that people

become aware of his control only when he finds it necessary to

intervene with the actions of those over whom he has control.

If control is s0 regarded as a continuing state,

the gquestion arises as to the way in which
measure the relative strengths of management on the one hand

and control on the other; however, the Courts have never drawn

etween the two, and have never been faced with

ek

e & At d m1rd v T . & N " 3 .
45118 concinuing nature oz control may 1in some

neasure account for roach of the majority in Egyptian

Hotels Ltd. v. Carter (supra), but the Courts have tended to
lock only at the exercise of managerial powers in their
consideration of residence. As a conseguence, no clear answer

(4 ] % } - e o be ¥ 2 . KA W - 12y
is given by the authorities to the position in a case where

a Board of Directors of a pastoral company never meets on the

The Australian decisions suggested that by the

rprises, management and control could

Construction Company Ltd. v. Bullock
(supra) recognises that a board of directors might no
exercise any of its powers, in which case the Courts must

therefore look to another person or body exercising such




powers. The combined effect of these decisions might entitle
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company vests the powers of management and control. The
nature of such reluctance becomes clearer when one looks at the
restricted powers of the Courts to investigate ne source of

influence within a corporate structure.

"

The residence of the company cannot be determined
by Mr. Hoods choice of his own residence. No doubt

he went, he carried his functions with him.

He might have gone for health to Davgs ©or Colorado for

ally controlled the business from his

new home, either personally or through managers in

New York, and the agents appointed by him. All the

I
~
-

~

o

tad

same, nhe was not the company, it owned his in
1 9 J

and capacity as well as the business. The tap-root

of the fruit-bearing tree was at Belfast.

90. The company was registered in Ireland, and had its office
in Belfast. General meetings of the few shareholders were held
there and Mr. Hood visited Belfast to conduct the formal and
official proceedings of the company. e was sole director of
the company, and in terms of the articles he exercised
exclusive and supreme control of the company, although as a
shareholder he did not possess a majority of the votes
attaching to the shares,




'his case illustrates that the Courts are
concerned tco ascertair source of influence and control
in the cowmpan: since to 80 would deny the existence of
Chie company as a separate en - This approach has been
reinforced a nu r of other decisions where the Courts have
b requested to but have refused to
¢ Ltd. ; an
nglish company carrying {ingdor
owned £ the shares gave it
ra Influence in control of t company, the
of its officer and in other facets of the company.
he remaining shares were held =)" pendent persons, and

-here was no evidence English company had ever
attenmg to control or interfere with the management of the
foreign company, or had a Y DOY te do so otherwise than by
V¢ a reholder.
Lord Justice V Williams held that the foreign
Company was not carried on by the English company; whatever
the lish company might have, it was the

of the control

o b o g Bu e - J— o
SAaxreld 1&.«1@(:.5‘3 oniy,

control

principals.

of

masters or

S lar a 1 was adopted ! the Court in
e Gramophone & Type r Ltd. v. Stanley 8/ 2 K.B, 89?1
where th ast ) th oll 1 that although an
individual or his no Yat:Y. ! control practically all the
Ji. The English company carrying on busin in the United
Kingdom in this case held all the shares in the German company.
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intervention.

The test developed by the Courts as the determinant
of corporate residence is, as has already been seen, the

place where central management and control are located.

in isolating those

rol which constitute the place

&

‘al management and control,
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In most of the Agreements which New Zealand has

tii other countries, the definition of a resident individual

a4 person mignt come within the definitiocns of

2 e o
rogidoenca of o ~e .4~:,~135 whd 1. s 3 $
reslidence of botlh countries: While this would seem in
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practice most unlikely, its consequence would be to necvate the

wiliole purpose ol the Agreement.
"he Mmoo .:':t,. haoe Foasm venlinnAoA : by 7 -
44C POSSlDilily DAs been excluded in the Agreements

with the United Kingdom and Australia. If both countries
claim residence, criteria are specifiec whereby the country

of residence is to be determined.
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the territory in which he has a permanent home

-
[ +1]
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—

: : ,
18 deenied To pe the country of residence, or

(b) if he has a permanent home in both countries, ¢t

country of residence will be determined by having

regard to the territory with which he has t

closest personal and economic relations; or

124. We have agreements with Australia, United States of
suerica, Canada, United Kingdom, Sweden and Japan.
125. Thus, in the Agreements with the United States, Canada,

New Zealand is defined as any

Japan and Sweden, a resident
person who is resident in New Zealand for the purposes of New
Zealand tax and is not a resident of those other countries
for the purposes of their tax; the converse definit:ic*n applies
to Lgdluw ts of these countries. Just as a son povlnl
within the English definition of a resident could also come
within our own, so also it would seem possible for a person

to be dually resident under the terms of these Agreements.
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the two countries, but in this situation they would need to
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ars some resemblance to
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place where the company is managed and controlled, a test

L8 rereaerreda cCo. 40108

common to both of the other Agreem

L s T

test 1s far from clear, Dut in practice, since the purpose

~

of the Agreement is to attribute residence to one of the

countries party to the Agreement, that country in which the

pOwers oOxr managenent and control are more often exercised will

pe held to be the country of residence.

The English Agreement goes further, and provides
that the reslioeéence o1 & con “;.‘/;,‘I,\ ilu ew Zealand V'Ji.i,l LEe wiiexe:
(a) the company is incorporated in New Zealand and
has i1ts centre of administrative or practical

management in New Zealand (irrespective of whether
overriding control or policy can be dictated by
any person fre ocutsid Zealand, or
(. )} © COmpany i1s Lidladged andag concrolled Ll ey
127

The last criterion is identical to that contained

in the Canadian Agreement and requires no further discussion.

[ $ $ ~ 1T met AWM . b : o F +hai ¥y 1
4dNe TesSt IOor companlias on tne paslis 0I tihelrx plrace

of incorporation appears less demanding than for a company
incorporated in neither of the countries party to the
Agreement. Thus, a company incorporated in a country party to
the Agreement will be there resident if its “centre of

administrative or practical management'’

%

s has been seen in the English common law decisions
A DEC : ’
ontrol involves

g test of central management ana cC«
milar considerations.

127. An English company is similarly defined.
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reference to the company's head office as appears in our own
rovision, emphasisec the relevance of the place of the
onduct ¢ the 7= EO~¢ trading operations the company,

as distinct from the place of overall man and control,

1t might be said that the ten "administrative"

takes colour from the +ern "practical", but it is submitted

that it retains its meaning in

( the company's affairs; the t

11te & 17 *riteric Ct To} € laence and i two
texrms aj therefore not c lementary.

Although the provision exc 11 forms of
wverseas contr nfluence Y g varsea oard retains
the overall management nd adi tion of the compar it is
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test, since its "administrative management" is abroad. In

» the existence of the 's "practical
gement” in New Zealand, in the sense of its trading
perations, would constitute it as a resident in this
countrvy, spite the fact that its administrative management
may be abroad.

This situation illustrates the possibi ity of the

two to the Agreement claiming dual residence. Thus,
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PART V

REFORM

No consideration of the law is complete

some appraisal of its presenc adeguacy.

3 1 2 anad ~ s = 1 S 1 ~ 14 . ~ryi11m 4 2 1 o
nature anc 2LOUMCE OL reésSlidence 1ln tils.country, it is

without
liaving examined the

therefore
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INDIVIDUAL RESIDCNCE
2 empod. me 1l Statuctor orm of a def nition of
;v.,n- vidual residence 21 CillS Ccountcr las Ié¢ ed tc I rOVide thO
clarity that acking : ngland in the absence cof such a
statutory t 3 Indeed the adoption of a new phrase un-
related to the conmn law has in a sense increased the uncertainty,
sinc ot only i - necessary to construe t meaning of the new
phrase, but thi 18t be done against the backdrop of the common
law.
1 5 ted that our provisions should ell out
more clearly t slrcumstances in which one is to be treated as
a resident o this country, rather than rel solely upon the
iras 1] 1€ . pY ec saning o hich is so unclear.
t Australian roach illustrates the type of
rovisions desired, for the Courts are presented with more
128
definite idelines within which to work;“" its major weakness
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ode is outside Australia;
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15 1ts retention of the common law tests of residence,
leaving the relationship of the statutory and common law
criteria unclear. In practice, the Australian Courts have

~ 1% > 3 ainy . - N - [ - -y < 1
generally been able to determine residence under both heads

with the same result, but it is submitted that the statutory

criteria are comprehensive enouagh in themselves without the

R NN PU i iy cony S AT 1 —
neeaa X retalnirn cne common law tests.
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tion ) lomi le 3 that ountry,
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3 1@ 1s effectively presumed to be a resident of that country

adequately clarifies the relationship which creates residence,

hereas the reliance solelv on the phrase "his in our
provision leaves it to the Courts to construe the application
of this phrase in a particular case; as has already been

-
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-
-
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it int r statute

Subsection (4i) of the definition deals with the
position of persons without Australian dormicile who spend in
wwoess of i3 onths in ¢ t Wherea in India and
Canada, a person in these cir nces is d 1 to be

190
$ g 1 1] les, " 4 tralia will be so

regar 1 isfy the Commissioner that his
usual plac . >de i ad a 1t as no intention
of ¢ 1 up res ce i traliez

This provi n ig unsatisfactory to the extent that




it is unclear what "taking up residence" requires. It may
be construed as meaning "a permanent nlace of residence" (similar

to domicile) as distinct from the common law conception of

3]

residence, (which is the very matter which is the subject of the

provision): In this case, the provision effectively embraces any

person with no usual place of abode
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person may have no intention of taking up residence; and this

would seem to be the category of person the provision is

o ¥a

However, a person having a usual place of abode

months and, perhaps in excess of twelve months, would not on

this construction be regarded as there resident so long as he

L o = " e 4 - L o : o g o OV &35 25 4nm mi < - - -
had no intention of taking up residence there. 'his suggests

an intention to reside in Australia for a sustained length of

time, a sustained period of time being not less than twelve

months.

Y

This suggestion is arbitrarv, and illustrates the

danger of reintroducinc residence" b -he bhack doozx s a
. . : ; : : N o § Bk S
criterion It is t with all the unce f meaning
these provisions are designed to avoid
]
It is therefore submitted that the Australian

provision would be more satisfactory if th

e @ e g W ch-aid , )
to take up residence" were omitted, in which case all persons

[ P ———————————————

130. Miss Reid's equivalent would therefore come within these
criteria.
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1is is an the law of growing importance,
and cannot safely be ignored. ' ncertain of the

-esent legislative provisions in this country poses a
danger of injustice to "persons o are unal comprehend

osition is. It is therefore an

areca that demands ¢ attention of the Legislature
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