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I '11RODUCTI01. 

ccused rson i~ r sum d innoc nt until he is 

rov guilty and t t urdcn of proof of guilt beyond 

re sonabl ouot i~ u on t e prosecution. This is t1c 

c rdinal rul of the crimin l law in comm n law countrie. 

In practic, ho ev r, thi princi 1 h not only b n 

ero ed b the courts but i incr•asingly nd gradually 

·dissected nd remove from t c criminal la, by tle 

lcgi l ture. Th ju ici l nd lcgi lativ inro ds into 

thi principle take the form oft er v roal of th onu 

of t->roof a ainst tl 

princi le lacs on th 

ccus person, an onus w1ich t is 

rosecution. Te policy 

consid r tion b .1ind both the judici l an legislative 
11 infring nts i one of x e iency. Thi pap r 

will con iaer tn legal validity or other,is oft is 

judici l ction, the xt nt of the inroad~ made by th 

legi 1 tur, th effect of thes "infrinqement" on 

th r urnption of innoc nee and t, r lev nc oft cse 

"infring nts" and the re umption of innoc nee in 

ctu l r ctic in court. 

ONUS I 

It is 

roof in 

c rdin 1 rul that t e general burd n of 

crirni.al c s is pon th pros cution. 

"T 1rou .. out th b of t1 Cnglish crimin l law, on 

gol en threa i to be en, tat it i th uty of t. e 

rosecution to prov th prior r's guilt ubject ••• 

to th ef nc of inanity nd ubj et al o to any 

st tutory xception". - ~oolrnington [1935] .c. 462, 

t 481. T1at, of course w sac se of murd r, but Lord 
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Sankey added: "No matter what the charge or where the 

trial, the principle that the prosecution must prove the 

guilt of the prisoner is art of the common law of 

England and no attempt to whittle it down can ne 

entertained" - Ibid. 481. 

Moreov r, the quantum of proof required of the 

pro ecution is a high one, for the tribunal must be 

s a isfied beyond reasonable doubt that the accused 

i.., guilty. T.e word "tribunal" here means the triers 

of fact, tat is to say, tle jury if tne trial is on 

indict.'Uent and the magistrates if it is a summary 

trial. In tnc words of Lord Atkin: "It is an 

ss-ntial rinciple of our criminal law that a criminal 

c arge has to be established by the prosecution beyond 

reasonable doubt". - Lawrence [1933] A.C. 707 

It is now necessary to consider what is meant by the 

term' th burden of proof". J.B. Thayer stressed the fact 

that the term is commonly used in two senses: 

(i) "The duty of going forward in argument or in 

ro ucing evidence, whether at the beginning 

of a case, or any later moment throughout 

the trial or discussion." 

(ii) 11 T1e peculiar duty of him who has the 

risk of any given proposition on which parties 

are at i sue - who will lose the ea e if he 

does not make this pro osition out, when all 

has been said and done" -

A Preliminary Treatise on Evidence t Conunon 
La q, 355 

Cross defined the first of the two senses mentioned 

C 
3 
m 
() 

C. :;, 



3 

by Th·yer as "the burden of producing sufficient 

evidenc to raise particular issue - to r_quire the 

Judge to leave that issue to the jury where there is 

on~, or, if t1ere is no jury, to require the Judge to 

consid .r t11e evidence when • comes to decide whether 

the legal burden has been discharged". - Evidence, 

21d .z. ed. 79. Thi~ is what Glanville Williams called 

the • vid ntial urden". 

Tnis .hould be distinguis ed from the obligation 

to satisfy e jury which ~ro. s termed "persuasive 

buraen" and wnich he described as 1 the burden borne by 

th- arty ho will lose the issue unless he satisfies 

the trib nal of fact to the propriate degree of 

conviction. It is aptly termed the "risk of non-

p-rsuasion" by Wigmore", - (supra). The persuasive 

burden refers to the standard or quantum of proof 

w ich may itself be different in different cases, for 

exam 1, the pros cution must prove guilt beyond 

r;;::asonable aoIDJt; the plaintiff in a civil action must 

establis his ea e on the balance of probability. 

The operation of and the distinction between these 

two principal burdens could best be seen by looking 

t the burden of proof that the prosecution has to 

discharge in establishing that a criminal act has been 

connnitted by an accused person in a trial by jury. It 

has two hurdles to overcome. First it must produce suffi-

cient quantity of evidence to support a finding that the 

criminal act was committed by the accused so as to prevent 

the Judg from withdrawing the issue from the jury; 

and secondly it must er uade the jury beyond reasonable 
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doubt by sufficient evidence as to the gu'lt oft e 

accused. If it surmounts tha first, it r y yet fail at 

the 

it;,;, 

or 

h· 

se on . ·.r is ay e because the jury o not elieve 
wi tnes. ::w, or ill not draw the nee ssary in erences, 

ls beca1se of t e doubt ra se by the videnc 

contrary. To uot Wi or . . 
"Te important practical istinction between 

tee t J senses of 'Lur en of roof' is this: 

the ri k of non-p~rsuasion operat a h n ci 

cas has cor.e i to th h t e j y, " ile 

tie uty f producing evide ce i li s 

li ility to a rulitg b 1 tie Judg d'spo~ing 

of the i sue without leavinq th issue open to 

the j ry's d liberation 1
• - Evidence IX, 

Wig ore, p.284. 

Tn problem with which this pa er is mainly 

to 

cone r, ari .sin ca·es where t e L-gislature, either 

i11 t1 definiti n of an offence, or in some accompanying 

or incorporated or subsequent provision, neg tives 

liability in certain circumstances, but makes no explicit 

rovis·on as to the burden of pleading or proof. It may 

be for t.1e prosecution to plead the negative averment, 

or for the defence to raise the issue under the plea of 

"not guilty"; and, quite apart from the coI!lparatively 

unimportant question of 1 ading, th re is the question 

whether it is for the nrosecution to di prove the 

existeice oft e exonerating circumstances, or for the 
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f_n.e to rove thuir cxi.t 1ce. If th burden of 

}?roof i:e t on t e ae f. nee ther i · t ~ f n:-th •r 

u tion vheth r, t u t e mod rn term~, it is a 

rsu sic r ercly n vidential nus. 

Tne common law rule is that an exonerating provision 

contain din the body of an nacting clau e was an 

"exceJtion"; an a pl.ader in alleging an offence, 

mst .. elude t negative averment in .., pleading . 

But, i t e: ne -atin ro io'on 'r in a ·~ ovi o", 

the p-o ec tion ne d ot ·1a·iv it in 'ts 1 ding; 

and an exon r ting rovisi n c nta'ncd i ubse1uent 

stat t , tre _a c· 

One of the earliest statements oft elaw laying 

down the distinction between a "proviso" on the one 

hand and on the other "th~ circumstances which in the 

)ody of the Act make u .. the offenc" is to >e fund 

in 2 Hale P.C. (1800 ed. written about the year 1650), 
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170-1: C. 
"But wnere an offense is made felony, or 

oth rwise punishable by act of parliam nt, 

tho the indictm nt must take in the circumstances, 

w1ich in the ody of the act make up the offense, 

yet if by a proviso in the same statute, or by 

any subsequent ""tatute some cases or circumstances 

ar~ exempted out of the act, the indictment need not 

mention and qualify the offense, so as to exempt it 

out of the proviso, but the party shall have advan-

tage of the proviso by pleading not guilty •••• " 

::, 
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A similar ota·cemont 'la macte b 'IrA " c. J. n 

t e civil c e o~ Jones v. Axen (1696 1 Lo. a .119: 

• T difference ·s, that ~1ere ~n e·ception i-

incorporated in the body of the clause, he who 

pleads the cla SP ought al o to plea the 

exception; but when there i f r t 

b nefit of the pleader, and ft rwards follows 

i" which i g 'nc-t i I 

t e cl une, and le e it to h 

h 11 pl ad 

dversary to 

inter1 reted e t ement of Hale and 

Trey .J. as rot l· xpou dig t e conunon law rule 

·na t d' g t -:,nu of roof 
11

' 7 i }1 O'l Le d t rmin C tica 1.y by the 

bli( 1 II - C ir l:2ations, 

r. "in it i n, it r ins 
as ao le .. t • i f C e orking rule to 

b. n pl"ed 1 c ~ s wh r th re i n u ficient 

ground from eparting from it". (supra, aragraph 14). 

H t11en v n on to con lu<le that where an ex ption 

is expres din the form of a r i 

safe to a wume t t t. iC: £ 1.-i l 

, i , in general, 

o the defence, 

a1.d t -:.at t i resu.'ll tion •ill not be displaced by erely 

'or l i r D f reference in the enacting clause; and 

that the converse proposition - that the onus is on the 

pros cution · res ect of everything contained in the 

enacting clause,~ay be regarded as a good prima facie 

rul .: ( upra, 1)aragraph 26). 
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A CRITICAL ANALYSIS OF THE COMMON LAW RULE 

It will be noted tl t Adams did n · cite any 

authority in support of his interpretation that the 

state ~nts of H le and Treby C.J. we propositions 

for t1e determin tion of th obligation to plea as 

well as of the evidential onus of proof. 1Tevertheless, 

for the ur 08 of this analysis, it ,;.•ill be assumed that 

t1iat as the correct st tement of the common lav rule. 

(1) The question that immediately arises is what is 

the logical diff rence in meaning between an exce tion 

within an en ctment and a proviso to it? T e answ r 

a ppears to be none at all. Every exceptio of an 

enactment ea equally oe stated, without any change of 

ineaHing, as a proviso to tnat enactment. Thus, as .,. Stone . 
ointea out: 'the pro osition 'All animals have four 

1-gs exce t gorillas', ad t c proposition 'All animals 

which are not gorillas have four legs', are so far as 

their eanings are co1cerned identical". - Burden of Proof 

and the Judicial Process (1944) 60 L.Q.R. 262, 280. 

One of the rare ju icial ttempts to face this 

logical probl mi t.u· of Bailiache J. in the civil case 

& Co v. War Risks Association (1918] 

2 K.B.78 relating to ~n action on a policy insuring 

against lo s by perils of the sea with a clause excepting 

loss by c pture, seizure and consequences of hostilities . 

After reviewing the authorities, the learned Judge suggested 

Hl.t l n romise in h ~olicy i- qualified by exceptions 

(the ·ord II xceptio1..,' is used in a more generic sense as 
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a plying to and including rovi oes and the common law 

"exce tions") the question whether~ e plaintiff need 

prove facts which negative their ap lication does not depend 

upon w ether the exceptions are to be found in a se arate 

clause or not. The uestion depended upon whether the 

exception was as wide as the promise, and ttiUS qualified 

the wiole of the promise, or whether it merely excluded 

from the operation of the promise particular classes of 

cases which but for the exception ,ould fall within it, 

leaving some part of the general scope of the promise 

unqualifie. According to Bailhache J., if the 

exceptions were as wide in their scope as the general 

rule or promise, th~y were to be regarded as common law 

exce tions, in which case the burden of proof was on the 

laintiff. On the other hand, if the exceptionc 

merely excluded from th operation of the general rule a 

romise particular classes of cases which would otherwise 

fall wit in it, they were to be treated as provisoes and 

the burden was upon the defendant. 

It is submitted, with respect, that Bail ache J.'s 

supposed criterion cannot distinguish what is logically 

indistinguishable. Any exception to a class must qualify 

the whole class, in the sense of being relevant to the whole 

class. however, if by 11 as wide as" the class he meant that 

the exception may coincide with the class, ten there 

can be no xception as wide s the class. Such an 

"-xception" would be merely a negation of th class. The 

final )aragraph of his analysis seems to remove the 

foun ation of his distinction, for he concluded: 
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"In construing a contract wit1 exceptions it must 

generally be turned by n alteration of phraseology 

into a ualified promise. T is form in which the 

contract is expressed is t erefore material." 

(su ra, p.89). 

On _is own dmission therefore tue distinction may be 

of form merely, and not of meaning. It is the present 

submission that it is n ver otherMise. 

T1e relativ~ form or order of an ex rnpting 

provision seems in fact to have been the only distinction 

between exceptions and provisoes. It noils dovn to 

this: doest e exempting provision happen to be stated in 

tne body of the e,1actment? or does it happen to be 

stateu outside it? If it io the former ten it is an 

exce~tion; whereas, if it is t1e latter tie exem~tion is 

a proviso. It might have b en thought that such a mere 

j;Joint of draftmansnip or arlia entary history, was 

too slig1t an in ication of legislative intention on 

the question of evidence. "As would be expected the 

results of such a criterion, de endent as it often 

mig,t neon accidents of draftsman hip, by no means 

assured a just or a convenient result." - J. Ston 

(supra, p. 281). 

(2) F. Adams suggested that the onus of proof as 

determined by the distinction b tween exceptions and 

provisoes is "founded on a sound principle of construction, 

and has a sufficient logical foundation which has been 

generally accepted for centuries. Our own criminal law 
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is now entirely embodied in 'an authoritative form of 

words' and it would be ridiculous to imagine that the 

Legislature is unaware oft e legal rule. Without it we 

soould be like mariners at sea wit out a co pass." 

(supra, paragraph 14). 

As as ~een seen above, the conunon law rule does not 

and cannot rest on the basis of any logical foundation. 

In so far as tie question of construction is concerned if 

by "construction" it is meant tat the consideration of the 

rel tive form r order of a "'articular e11ac nt or 

exempting proviuion would lead to th L,covery of the in-

plied intention of the eqislature as to the onus of 

proof, then, it is s bmitted that such a reposition 

could ot be sustained for thr~e r.asons:-

Firstly, it is inconceiv3ble, as already pointed out 

above, that the legislature would have left such an 

important matter as the onus of proof to be implied from 

the relative arrangement of the exempting provision. 

Nor is it conceivable that the legislature would have 

couched its intention in "various guises" a::s Adams put 

it. That the criminal la, is entirely embodied in "an 

authoritative form of vord" is without any doubt. 

How~ver, to su_ge~t that th legislative intention could 

be embodied i.n any form ot er than an authoritative form 

of wor s 11 as dams did suggest in his ex osition of the 

common law rule, is plainly to ignore the fact that such an 

intention could only Le conveyed in an authoritive fonn 

of ~ords and not in the form of the rel tive arrangement 

of the enact...-n nt or in any ot or form wh tsoever. 
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Secondly, since the legal rule allocating the onus 

of proof ased on th distinction between exceptions and 

provisos is of suc1 great importance as without it 

"we shoul be like I rin rs at sea without a compass 11
, 

urely, if cae legislature intends to make any in road 

into the "golden tnread~ of ~1e Englisn criminal lai 

a enunciat din Woolmington's case (supra) - namely, 

that it is th duty of the rosecution to rove the 

risoner's guilt - it would have expressed its 

intention in a aut1orit tive orm of words as, for 

instance, in Section 67(6) of t1e Surran ry Proc~edir.gs 

et l 57. 'l'he failure of the legislature to m ,. such 

provision is a clear in1.1icatio1, t t no uc. intention is 

ever contemplatea r;y th leg:Lslature. In saying hat without 

the common law rule "we should be liAe mariners at sea 

without a corn ass" Adam. a peared not to hav realised 

tlat in a criminal case a compass is al ayd present in the 

form of "the golden t1read". 

Thirdly, there i no certainty in the rule in that 

a particular enactment is capable of two equally plausible 

and conflicting interpretations - namely, eit er s an 

exception or a proviso - and it had been differently 

interpr ted by _ifferent courts. For Aample, in the 

case of Ewens [1 67) l Q. B. 322, t e statute ran a 

follows: 

"Subject to any exemptions for which provision 

may be made by regulations ... and to the 

followin9 Jrovisions of this section, it shall 

not be lawful for a person to nave in is 
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possession" (any scheduled substance) "unless -

(a) it is in his possession by virtue of a 

pr scription; or (b) •••• ; or (c) •••• " 

A ems reg rd d t e provisions fol owing the word "unless" 

as conrraon law provisocs, particularly in view of the 

earlier words, 11 Sunject ••• to th_ following provisions". 

In the context of wens' case ( u ra), according to 

Adams, where the word "unless' is followed by a provision 

in the affirm tive form, it is equivalent to "provided", 

followe y one in th negative, where it could readily 

be replaced, vithout any c ange of meaning, by a formula 

using t1e war 'provided11 and retaining the affirmative 

form ( .... g., "provided tnat it s1all be no offence if ••• "). 

He did not give any reason w y tne word "provided" should 

be preferred in place of the >lain and ordinary meaning 

of th1.:: word "unless" which is 11 except". 

In oint of fact in tne case of Gill v. Scri1en 

(1796) 101 E •• 838 where thJ st tute provided: 

"The future estate and eff cts of such person 

snall be liable to his creditors, unlecs tnc 

e~tate shall produce sufficient co pay 15s in a 

pound •••• ", 

the exempti g rovi ion was 1 ld t b an x~eption. 

There is no reason why the wor 'unless" should not be 

substituted by the words "except where" without altering 

the meaning of the statute, as the court in the instant 

case appeared to have done. Adams, however, conceded that 

"this was ro.nably t e general rule at common law". 

(supra, ~aragraph 17). 
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Nevertheless, in an endeavour to distingui h his 

approach to Ewen~' case he Guggested: 

"But a differ nt vieu may ••• be p_rmissible 

in some ea es, particularly wh-re, as in 

~wens' case ( ·u ra), th 'unless' clause is a 

subsequent and co1t1plex on consisting of a 

i.)er es f 1 -contained paragra s" 

(su ra, par ra 1 17j. 

Althoug. the "unless" clause is in t1e ubseque t p rt of 

the statute it is, n ver~1el i.>S, wit in t e ~tatute 

itc:elf. Sowa tlL "u:1less' clause in Gill v. Scriv 

(s r }. rn resp et ft e question of the comtlexit of 

t e "unl s~" cl u~ its-lf on_ coul 1ardly s it relevance 

i any form v .:itsoever tote inter:::- tat'on ft e 

1 gi lativ intention~ althou~., it ay b ig ly relevant 

a ... far , s the convenience of j.ts ir lementation is 

cone rned. Tlis latter factor is urely a policy 

co1si eration, \71lic e co rt in this instance, .:.s .ot and 

can ot be co.w rn c1 w.1. th. 

In oc}i1;.; v. Willis [19 34] All B. R. 613, 615, Lord 

le ,art • J. said tnat where ei th _r t 1e iord " re 1iso" 

nor the wor 11 exception' occurs II recis_ly the sa e 

meaning can .... e conferred by the .or ..... "unless". Th s 

in all such cas-s, w. r the gu·1t o ... ot erwioe of an 

accuse my de en on \h t l-r the onuo of proof is on 

him or 1ot, t1 is ue tw en L.> freedo. an pw1i3lw. nt 

could be detcrminet by tl _ to""s of a coin. Surely, 

t e administration of justice, articularly, in the 

field of criminal la,, reguir-s far more certai ty 

that this. 
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C 
~ t1 r illu tr-tio of t UI C r · i tv f t1e common 3 

1 w r .... t, at · at is n .(:: ro ro i 0 0 > -
incorv :i::ate 1.nt the n ct1. c~ 0 f r ference m 
a"" torn t.r t rt of tl e nactin cl 1S y 

making i· int n exceptio t' r - -n St cJ v. mith n 
(1817) . . 9 I ott J. t .. ..ig t t t 

"If n UC ~·or II (i. 'except s .1er in ft r . 
pro ) I 1 i r t l. JI t f irl have - 4 

Li C d I t t he b .i:)rovL, 1 s 

i t tn ·nacci cl anJ 4- the \., 

0 e i i 1t .. \" be n U'P rt, • d co lent on 

t 1i"' ro v itio. ,an: 

'It i ul to CL t l t. or"-t.ic 1 

os.,il ili y of f'Ucl i1 :r ) . tio 1; but, 

ij c ..... nt ry no ndlf l V la d it ... out 

y decision on t oin I i ls si :ile 

to r rd ttl s of littl or 0 i pore. nee'. 

(->UP I para 24) • C. 
:, 

o e won rs, \'.it1 re p et, th t i t p o-calle 

"t l ret'c l ity 11 i f . :::, i .. or- nc 1'1c the 

~ "b .... r 0 - t· e Lu ... 1.vi ual i t La ~11 t ~"" is. ' 
•• oreo r, C ;;.irt Uo r.:,t nc... t· en t l in.'ividu l 

c...1 • "uny tter.11 te me 0 chn nt on i li) rt by t'1e 

.. xe ut · v ; .. lurt to • ... e t.1 t ny coercive action is 

ju~ ifie, n 1 , 1
• -

') -._ I r Lor~ h.tkin • 

Thus ihere th re saw nt of clearness or definiteness 

of cxp~es ion bout t meaning of an enactme t the 

court snould give it t t m1::?aning hie i in favour of 
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the ace s ra cL_r t 1.in agai t im: v. \..hap_man 

Ex (19 4-uJ) t. . d. 330. 

(3) It i'-"' itte th t th C 0 1 .... 1_ i nd u 

on th illus ry ssum tion t1 t i C e ting 
;)rovL .. i.:ms J.:e - acte l 0 uri _ l.Il t.o 
e et '->n Wai.JI l gis tiv(~ intcmti0 of t'1 

al oc :.)_ t l. .... 1 , r, 
no j..1 cu.t:on to or 1 . nc 
th. o ... t i . a cc he common 
la ::ul I.mi.Lt on t e co ir 1.:. ·' r 0 oning J s~d 

0 ...... i1 ter r '"' .: ... on f tu .... le: l. l<. t. vu in ntion must 
11.,C r .... l.1 fc...' l. 

T. 0 r::: of t 1e a we rtai ty i t conrrnon 
1 e lie in t "' ._.JIO 1 0 .>C rt .i. .. t the 

lecicl tur ·o t tes in a . i .l .LOI 0 I ich it 

ha.s not p ide . An CO lCJ..u r.riv_c. t 0 th 

a ... is of the C nunon 1 r le r"sul .... · .... th 1 gL,1 ture 

being at ... rL.., t_ it a inte1 ~ion, in ~1 cnactm nt ot er 

than hat ~v incea in it., worc.u:, • To s y t at the 

legislature o.tem latcs mor~ tian Hh tit ay~ is to make 

n assu ption s to intentio w1:c in th tu of 

t lin s t 1e wor e , p oyec.1 \,;dllll 

lea i evi ably u tl co .clusi 

J t · fy :in 1 1hich must. 

tat h words of the 

enactment do not man what t ey ~ay. To ~rguc tat the 

legislatu e, n case- •here the c.:x ptir g revisions 

ar in the for of rovisoes, ha intended to impose 

an onus of proof 01 t,e accuse which on tle int ntion 

of the l~gislature evinced i its words it h s no ... , 
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seem c ntradtt:::tion J.n 1- nn • ....01::c... .alsbury 

L.C. in l;,;ad 11 v. ~~ ( 8 J 13 ,I; • C , . 294 t p.304 ---
said: 

"It a pear to 1., c...rguL in a vie u . rcl 

.egin b as.,umi g a 1 i,te tion from t 

language of t11e r s .rui ent it.,elf n ha ing 

m d tat fallaciou a 

nguag• in :cavour oft 

1 d • II 

y, t court in V• 

1J io tu 

a.:. , t> i n ... o 

y . 1 catio of 

to 

t e 

C') 1 lu t, in • ture 0 t C .... ~~ke just 

sucn n. .l. co JU 11 cl · rly cannot, 

in fouH i t 11· ..., l. ....... c:t. co cer.ed 

wit 1 t. i1 L tio.1 f t. e i c;I. -it C 

tion ... or icn a ( f. . i ' e n 

int nti ,1 Ha Jl t e X r f'C or, mo 

1 oba l , ot 1) n fon ulut1.,; . I t1 G C Jurt ' i 

d l: :r in 1e her, i.1 µ r .... 1cu1~r cac; ' th onus is 

tl e ccu or t pro C tion, cannot re er to" at 

tle 1 iul urc conte lat J r. t s circ 1ct nc, it 

1 t ~o 1 o th t in a 1• • ng thi cisio, th urt 

infct 'jl1th-·ro• critri for -terrr.in'.1gte 

llocation of the u,. 

in, r nt in t~e cone~ 

T.'liS 

0 t l 

xtr -~tatutory "o~qht" 

-O on law rul and in 

t. _ abr-enc of a ...,tatut ry ef'nitio of th- res.3io 1 

muct r• in an entircl uUbj c i cc cept. 1 i& 

sUDmitt d th t t1is exa in tio of th co o. 1a rule 

on 

ugges na indeed co tn concluwion th t o treat 

exem ting provi ions shaving a o · ctiv co tent in 
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0 • .1 .... r J.n 

~ri 

applic tio 1 y o ic r C 

11 

(4) nly ..,oosiul JU 1f'cation, t1e11, or t e common 

la r ~e i J 01 ~ of p 11 y o ;a ratio. I v. James 
[1902] 1 I<.B. 540 Court of Crimin 1 A pal decided 

that w er a ~rson i ex pt from e. alt r 
• r in circu, t nces a r viso in ..:,t tut.! and not 

i 1 t l f ·, t 1e ·o~ecuti n nPed 1ot t"" t 1 t the 
ace u., 4u is o c it. in the 4xe""'p on. fort at s rely 
ma,: r t! d f nd nt; bu that 
th nu ton , e e 

01 t n dint 
1...:l .u 0 

[19 l\. • nmon 1 

g th 
al ocation f ~ e 01u~ , uc1 c r-es s rot t er b1e 

xe. ting .rovi ion is exception r provL:,O to the 
ex ct.'ng clause, but wh th r t1 exem tio, i.:. a fact 

eculiarly wit in t1e Kno 1 ge of tn a cu a. 

~ tha C .., , t - a C c.. 'i . r<;;c ..... s ol aler, 
.I:-' . . . 0 l. t nun t 

11 . . . cvn ry 0 r latio :.>:; of t1e 
~ e c;e { t:n.) e ulc1tio1 '.)3 , .rh1.\.,; proviu th t: 

() d,y rec ... ions r V n or .r.Ce under . . . 
li lC • err ..1. t ot 1 l: ... r.:..t , ;.. . . . . .. 

•w, l salcir 11 LIY y 0 (.r . . . ...... _i) 1 ' ... 
ny gur. I ., 
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I. 4 ci .1. • t 

li 

l ..l t 

t t l r 

II I I;:. WO ld ve een sufficie t 1 our 

nerel v to charge the a pellant .·i tn • , vinq 

su lied control ed qoods co tra~y to the 

provi.,ions o .. t410 order. '.L'nc ap ellant's 

nswur ou~d t _n ,e i th n3tur o 

lid oid nee, i11 tn fact to 0' t.1 t 

11.cc C to 1p~l . e re n, t r 

J t t f.lr ,e n t C f=or 0 t lC 

ion 

~ h d 

orc.i _r. it 1 .... 
"::'.'C +- c_ -o J qrnent ... 

Lord r tone in v. ... . ;;:, 

to very ii J.C l on 

l.Ol l t <3 f a OV1 

o.r " l t ll 1 I,l .. e 0 iffer--nce 
C4 11 .;.1a t:. 0- er s t 

r .tn,t_aa of ei1g 1 • ... r 1 

·ol t 1 ror iJ.)i •.,,, t1 C ·u lv of ... gar exc pt 

a. t.1er l. aft r rovid I ..ri t. a 1 ter 1,,,;J aus~ 

1r viain, that if a person is suppl ed under a 

lie 1 ce he .3hould b e;•cu ed II (Ibid. • 7 3) • . . . 

uo ng a.1 u p .... ing 

yle • i . v. 'urner 

(1 ) l .) -.R. J 

"B~1.yle.1 J. "'aio: •r 1~ve 1, 1 s u d r too it to 

be gener 1 rule, that if an gc tivu av rment 

be made by one party, w icn is oeculiarly within 

the knowleage of th ot1e , U arty ithin who e 
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J<..110, ec..ge it lie~, at ho a"'sert 0 t e aff'rma ·ve, 

i.., to ro, • 1. t, 1u nth who av r"' the e ti 0 111 

(I ia. • 7 ) • 

T1a 1..4. n io b ur.l Jlic C wid 'ration 

COl.l ;) 6 n - r 

C .1.drg'"" ~ .... ........ _ .. .... r - . gu 

01i J. ... u ..: , J 1 ... r n n po s 

0 .Lt:: .L .... I.: ..) r .J f -:{ _1,f1 tio ., set out 

p r l u JC -.lng l 
'-'•• e; n ... 1 ... l.1.ao 

lu.1. :.:l J.JU .._ • r._ r t p C :1 r.1. i 0 ;in 

e>=ce1;1t1.on u tl.e t.Til n av ru e. .1. 1e charg v1as 

aga1.h _ 

sent by 

C r for having in .i 

erso1 c. al1.t1. to l.1. g c under t 

ia t~t t; and, in a court pr ;:;,l.O ov :i:: )Y ord 

~ 1.cn orou 1, it wa<" ur a.n1 ousl, hel tna1: t e nu 

0 roving tt. qu li tl.OI 0 .e er ... o J 

sent thu g lc.y 0 th accus . 'ih rult:'1 Ut.. )art 

of Lora. l un orou 1';:;, J nt ent c 0 lows. 

"TI re r~, I thin'~, auout ten iffer nt 

hea s of alif'cat·on enumerated i1 th 

statut_ to rhic1 proof ma app ; an 

ccordin to the arqument of to-da , v~ry 

p rson w o l,ys an i formation of this ort 

i~ ~on to giv~ atisf ctor · ri ence :.., f re 

t. rr. yiwtrat w ton ive t1 d fen t' ~ 

quuli ~cati 1 u n ea~l of th ~ o veral c ds. 

rum nt rally corn to thi, trat there 

u ula . , a . oral · possi' iJ.it • of even co victing 

u on such an inforn tion. nd do not, tl en, 

ssing 

as 
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co ':) 0 , l t t.. e 1 r of ught 
t C l • r .. , ] ny 
on 0 t u 1.:.fic _i n r· , ·11 ? 

... t 1e ..:-oaf f .lC11 e .... , ( 1 t bu , 
almos _ im o i.)l n I 

U;; • 1028). .. . I 

Bey 1- J. rJ • of the .,a 0 · .. 1:i : 

0 I 1 of t av,._ l a s 

underst o it to be g er 1 rul, t~ t 

a n q tive v~rrn_nt ...... e ma e y ty, 

'l 11C L.,; JCCUli rl ,it in t of 

oth r, the rty ··.1. thi l 0 it 

lie I n 0 a C t f t' to 
• .f. 

o-F . . . 
t t G ar , b t 

i ne ~ tc • OG ... 
ltn .cor th 

to iv a evi C ce of ,t I t 

0 u 11.fic·tion. n oth r 

l. no 1ar r h1 n cas t11,g tl th 

a irmati, r of 0 th e:fen . a t. 

he t un ed to J 1 o · i ualification 

a e e o rov it'. (..,u~ ra, 1028). 

ort ':lf i c io, L r 11 n rou 
cit d to c vil 

11 But 'n S 1eres r. Par ~er ( 7 ) 99 ... • 1 19, 

I f'nd Lord Mansfi ld la 

acti n~ u on the qame 1 s, ( d 

t er le, th tin 

see no go 
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re w l t ) li; .... o 
i orm tion as Nell a et· on,) 1 ... t' f 

ve th e C ~t·on · 

C au :> t lOU h the throw o rOJf on , 

r 1dc. 'l' e s rn_ s C, 1 in .L 'lf s 

l P.4u8, L, ' . th J. ; n uch I 

n th~ r 0 of tie 

o.= • ion :l d • 1e i 1028) 

i J 0 ea s .i:)r n t 
jJ for olJ ln ir l , 0 the 
b s 0 t le (;0 lOll aw rule l. L.. C 1 t. u. y to 
into ti th le0islature or, io in t e 
rec d'na d'f"cussi n, ~her the ing :rovision i.:> 

in ~ fo 0 an exc ,E,tion - as a t ~ ... ...: in t e 
r ent C q - th ntent..i. n i to ea t the 

OilU'" of r o n t e ro C ti n n ,o ,1 C used. It 
l.S a gen ral rinci 1 of the co on 1 rul t. at an 

X .pting , rovis1.011 J. t e fo f xcept.iun 
is one hi .'l i cl nd, 
tn refor , co t tut ne f 1 i redients 
of C1l off nc h rt'cu.lar C t:n creates. 
.1.,1e J C ( ~ r ) oun.; t) t ,.. ,, , 
t t t1 ccu 0 L 0 r his 
want f 11 1.c tion is cone rne til . roves his 

iiinocenc • 11 
' is is re rers · r,g, i b1 a1c, the 

princi le or our crim;n 1 la that a 1 an i to b 

deemed innoc nt until c is provo', y l 

to b guil y .... It ies on 108 

Legislature ao ""o enacted ~o ,a~ i~ ou_, convincingly 
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o ... .... t . . . r 1U . i 3 

-v. ( u r I <4 -3) • m 
r I n Ou. t, 0 i t n u e n i V lt. n t t r' ea ( u r ) . 

in 0lc... Hlt t rul o· civil ro1,.;,._ urc 
to "'r li 1 t e r 

et i i C 1 e r r a on 
0 ol c; or utti t.i. on s 0 on t 

I r I no u ti Jl 0 1· i c• 

rol V t n e vil eti l . 
ir J. I u e tl t et o. t 

,.., ;.irt i 0 r .L. l. 

i .... l t ~iu .c I i i 0 i l V n 
ictin t,.; o. i tn tr'"a co stru tion of 

...... . ut i 0 1J c.;. 
I .lt i ot t f met on f 

~ C .rt to I:. into 1 ~ 0 t l 1 C. r~ I,.; y u 0 t 1 

""nv etJ.O 1 .1:0 i l. rt l t. t in 
...,Jc• t..: 1: et .LI1 C 1 t C ur r i1 i l it 
i rti 1 0 l. ... un t i 0 11 
t.i 1 r t ~ 

1 ro cut' 
0 ... i r ) 

I ,r t. • o.ir l. ""n ~t e 1d, t C 1:11 
I..: l t t t e >;.J rol 0 int e"' ... eu 

l l ' t1 s in n 
J..I V v . ( u ' . 23:::,- ) 

i : 

I vi it 1 a r _ 1 Sl. t l .... titu of 
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Judg who, on a mere uestion o con truction 

ih n f c to f ce 

the li rty of th 

•it cl im• involving 

u jet o · th mselve mor 

x cutive ind d than the Executive. Th ir 

function i to iv ords tneir ILatural rn aning, 

••• i a c se L re t e lib rty oft e subj et 

i cone rn-, ,e c nnot go e o d then tur l 

11 r t on of tl t ut' e e C <# f • • , S ul l Y 

en n of t. ill r f liberty . . . tat Judg 

r nor ector 0 persons n stan~ b tw en 

t ubj et n .. t e;n tcd encro cl ents on 

i lib rt ly X C ti to 

that ny co rciv ct·on i just fi i 1 It . 
tly, much ~m ,h l. haG b cm pl c on co rnon n o 

convt,;ni nc to t ,e que tio of dmini t 

th 

u • 

l ex r ed b ord 11 n rouqh nd · ayl y 

in Turn C ~ ( ra) fll in u rt of th ir vi 

ar.. (:0 

"Ti 

out h i 

h 

u 

b en uc, criticis d, 

to~ s i in its f vour 

n t, grou1d of coill."on 

c~u r, 1 ragr h 38). 

n n convenienc ." 

Sur l if corn ion sens an co v ni nc r sufficie1 t 

r as n for t court to erode the ccu ed'., rig t to 

th pr um tion of his innoc nc , th n or th ame 

r on h should b requir d to prov hi innocenc ' 

an 

ring 

w 

hie I mor ov 't', i fact peculiarly wit in is knowledge. 

If th onu of roving 11 f cts eculi rly within the 
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knowledge of the accused were placed on him it would be 

directly contrary to the corrunon lai principle enunciated 

in Woolmington's case (supra) for there is nothing more 

obviously within the knowledge of the accused than his 

own state of mind, yet the burden of roving this 

rests on the rosecution. It is worth recalling here the 

remark which .1as become a judicial comrnon place tl at at 

common law the only onus of ,roof cast upon the accused 

is in res~ect of the def nee of insanity. 

S A,DARD OF PR OF IN STATUTORY EXCEPTIONS 

A 1a b en mentioned abov, Woolmington's case 

(su ra) recogn·s d two exceptions to the ot erwise universal 

rul~ ~~at the onu~ is on t e prosecution to prove t e accused 

guilt.I J.J yo a r a"'o able oubt. Th exception as to 

insanity dos not call for co.-ideration here, and this 

a er s11al J cone rn · ts .... lf nl ,Ii t at w ...... r therein 

described as "statutory exceptiono". If the caning of 

' t l.:Utor e ce tions 11 .be not suff i cie tly p]ain, eference 

b 1ade to 1~nci i [1942] .c. l, at 11, were, 

1, r_ tating t e 1 1 Viscount 

the woras 11 in of e,ce~ ,a r 

c,• .... 1 on L.C. substituted 

.e o us of roof is 

s cifically dealt ~it. y statut ". 

The neaning is cle r t1 t, in ord rt i11 rise to a 

"statutory exception", the very oint s to onus must 

c d alt ·with. In such cases t 1ere are what Professor 

,1 nville Willians ter ed as "statutory reversals 

of onu ". at is, ho~· ver, not clear L., the question 

oft c standard of proof that may e sufficient to 

is .ac t ese ~tatutory revers ls of onus. 
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Th.'.;, problem was first discussed and decided 

in R. v. ard (1915] 3 K •• 696 (C.C.A.). In that case 

t e ourt had to consider ection 5 of the English 

Larceny Act 1861 (now ection 28 of t1 At of 1916) 

whereby it ~as an offence for a erso to e found by 

nig~t in posses io . an implem nt of h us br ling 

" •it out lawful xcune (t~1e roof of which s all be 

u,i;>o ..... uch ... r on)". The app llant was found by night 

in ass ssion of such implements, but gave vidence that 

1e Wd a brick!· yer, that th implement were tools of 

lis trade, nd that e Ia'3 on his way to work w en 

p reh d d. '!he j ur- •er directed b t e trial Judge 

th t it was for t! ap cll.. .. nt to at· fy them that he 

'Was rightly in pos ~ ... sion oft e tool3 a the time and 

ci1a heh d ,o uni wful inte tion. In other words, the 

trL 1 Judg rule t 1 t tne st tutory r _versal of onus 

placed on the llant a per 1asive b rden. The Court 

of Criminal . ppo(.1.1, ho 1cv r, el that II the appellant 

had cst~blish d prima f cie th the h d a lawful excuse 

for being in possession of the tools, and the onus was 

shifted on tote pros~cution to prove to the 

satisfaction of the jury, i thy could, from the 

oth-..r circumstances oft e case that the appellant 

was not in ossession of the to 1 for an 'nnocent 

purpose but fo ... the purpooe of hou ehre king", 

Thus on t e aut ority of Fard' case (supra) the 

accused has an evidential onu only where there is a 

statutory reversal of onu against him. 

However, in a later case, R. v. Carr-Briant [1943] 

-
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1 .B. 6U7 (C.c •• ) th ...... rune Court Leld that where some 

mattur is resum d against an accusea. person "unless the 

contrar is .i:,iroved 11
, tne jury 0 hould e ir et a that the 

urd~n of proof n tie accu ea i oss bl r. th t 

-~quired at the han soft e pros ... cut'on i1 

case beyond a reasonable dou t, an th t 
roving tne 

i b do .. may 

b aisc rg d by eviuence satisfying t1 jury oft,_ 

pr il1.ty f ... 1at w ·.eh t e accused is c lle on to 

t 1.i. On tie authority of this cas~ the accused 

is, t1erefore, laced ,ith a heavier onus - a per uasive 

on, a to th much lighter onus - an evidential 
onus - h_l 

l11 if. t all .... at '.t \' n ces ary for • '- "' 
t:1 co rt to s th - it a~, t all ve ts, 
wrong -0 re<i ro 1 C: c..CCU., t"' oof beyon a 
r sonalJle do In s fu.r as the s.v ping proposition 
Cl. ea a ove aec.J. .., J. or t,l ll i"', it must berg rded 
as obit r. '11 1at t e -1or S 0 t - stat te might be 
con ... trued as ff cti g 0 ly h evidential onus of 
proof aoes not ap ear eit r to av bee argued or to have 
occurred to tne cour._. In f et th court ad before 
and indeea cit ~ wi i approval t Judgment in Ward's 

ea e, wuer tie court commented th t t e autlority of 

Ward' case: 

11 is, in our opinion, inconsistent witn 11 (the 

prosecutio argurn nt) "that the words throwing 

tne onus of roof of certain matters on the 

accus involve placing the accused in the same 

position as t e prosecution in a normal case so 

as to require im ci1at he s1ould prove his case 

it, 
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ueyond reasonable doubt. 1oreover" (Ward' 

c se) "s ms to us to be in accord ,ith t 

principl of our law xpressed in th -ell- nown 

passage in the spc eh of Viscount Sankey L.C. i 

woolmingt .!1 v. D • .r; .P.: 'i: o matter w~ t t. e charge 

or 1 -re the trial, the principle that the 

prosecution must prove the guilt oft e pri oner 

is f,art of com, 1~ law of glan a. o attempt 

tow ittle it own can be entertained'" 

(supra, 10) • 

It is ubmitted that for the ab ve rea ons the dictw 

of K. v. arr-Briant cannot be sustain d. 

I1 n c 1 ter case of •• v. Patt rson [1962] 

2 Q.D. 429 { .C.A.) the accused was charg d under 

section 28 of the Larcen_ Act 191G in th t h~ was 

{ouna ' 1avin, in .bi.., po::; . .,cs3io. • i thout lawful excuse 

(the proof of wlich !.hall be o r.md pe!:"son)" wit 

impleuent... of hou ebr al;:inq, nam ly, a screwdriver 

in is ocket d o n rauor 1r is right sleeve. The 

accusec, a floor-layer's laLourer, gave evid nee that he 

haa the implements ith Lim as he needed t em to repair 

the exhaust pipe of the car he had .. n ivi g, b cause 

it kept cor.1in loo e. ~he Court of Criminal ppeal 

held that once s essioi of such an implement had been 

shown by the pros cution, t e rden shifted to the 

defence to r v, on h balance of prob bilities, that 

th re '1as lawf l xc se for o ses:,ion of th · plement 

at t e tim n lac in g• ·tion. Thus t e vidential 

onus pl c don the accuPe y case is now 
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unequivocally discartl d n t l dictu.'11 of R. v. C rr-
Bri nt upheld, were he co rt held: 

"The court ha co. e o tne conclusion t 

R. v. t\Tard is not a case ich should be 

followea in the future. It "'e, 1S tot is 
court tu1t it is wrong t:o speak of an 

onu b ing on t def In an , and t t then, 
i e roves in -:, feet that the impl ts re 

- urpos~ i ,:>le ents and re i fact 

lem t hi tr de, tnat shi ·ts the 

ourde cl to the rosecut·o. Indee it 

ape rs ~rom n rticl i [196~] Criminal 

Law cvi v ,56, n e o:nm tnry on 

harri"" ta s ae to R. v. :ar 

n criticism made o it, in er a i , on this 

ground of the shifting f the 01u~. It ls s id 

t p.:l::>7: 'I1 ..,_ ar · t wd."" ld y t e Court 

o Crimin 1 pal t.at, one t e prisoner has 

introduc•d prim f cie vidence of a 1 1ful 

excus , t e onus is hift d back to th 

prosecution to prove to the satisf ction of 

the jury that th prise r as ot in po s sion 

of the tools for an innoc t pur o~e ut for 

the purJose of ou e- raking. In effect, tnis 

e ns tnat t ere is no burden of proof at all on 

the prisoner, for, if 1e can only raise a 

reasonable doubt in the jury's minds, ne is entitled 

to be acquitted.' Th Court t ink, that t ere is 

justific tion in the critici man tat • v. Ward 

oug t ot to be ollo ,e." 

C 
3 
m 
n 



29 

In so fr a the decision of • v. i 

based on the ground that an vidential onuG 1 c don the 

accus din c ses of etatutory rev rs 1 of o us d .snot 

constitute "proof", it ir; sub itted, t e - ci·io c nnot 

be supported. In th ~irnt pl ce, it · cle r th t 

apt wars n a tat to, 

impose upon t e accus 

fining • offe,ce c n 

he flxe- burd of )rovin 

some matter of e cus or .xonerati n. ut una'llbiguous 
words are~ ldo fou.d. mon< t M ny different devices, 

to w ic.1 draftsrnc 1 r .... sort, it is c mmonly found that, s 

again°t n accu d er on, a certain matter is to be 

._:Jresumed ''unl ss ~ 1e contr ry is rev " Jow the '1ord 
11 prove 11 1ff r from the s e mbi uity as the 

phrase 'burden of proof 11
• r _ ma· -n n ,nrove y introducing 

some vi nc" or it n y m n "~r veto t c satisfaction 

of th jury". Pri a faci I it might be gh I t e 

word ev .1 lt a r n .ci i1 a ,.t tut sho 1 be 

SO C 0 U,t. ld, r - e r·e t1 

corn., l 11 r 1 i t>O Jl le ly by 5lton's 
ca.,.e. 

s co.1 1.y, it i· 

accu di r uirc n 

.itt u, tl 

to 

his defence, 'n t r ~ which to, sort 

zr tt.r in 

xpres ly 

requiring that e snall sat's y the j ry, tl effect i~ 
,~r~ y to reli .ve the pro cution o th~ initial 

necessi y 

m ~an, to n.li ve 1.;.r, f t 

01 t at i- e 

ix d burd n 

iJY no 

r:,uasive 

burden - of proof, when the accused, by evidence upon the 

issue, has removed the effect of the presumption. The 
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effect of t.c r ls of res ,ption is that they impute 

to certajn _acts or groups o fact a prima fa ie 

significance or o eration. In th conduct, ten, of an 
argument, or 0 evidence they thro pon d ag inst 
whom tl y op r '"c L uty of .tj t ··m utation. .., 

Snoul · not inq furt :r. d UC a, t:h ttle ma s t .. e 
qucsti n i 1 a cer ain way; and so e , lO uld not 11 
it 8 ttl .-:1 th..i , must s. 0 ea e. TI .., .. ... he ole 

L r. en t rE:'" 1m,t.->tion. From t nat r of e 
.... 

-:l I in n°T tivi g given upposi ... ion nd calling 
for roof 0 it, t. r i ... suc .. 1 an mount of 
vid nee or J:Easor. as '1 • rende t.1e vie·v cont nd d for 

ra-cio 1al 0 '"> t 0 t , ption -· , 
says noth'n . 

II { l •• I re, 

0 b ' 
s fo C ,i. ..L ' I 

1 l oc co' 

is to b r 

s p race. 

anob1er r 1 

. 
d d t .... j_.) 

cogni., 

to ;1 u 0 

s to t11 a 

.... :a. 

t t C :-itrar 
u , .. ir T d 

C 

I 

vc ing 

r .. Ulit- ... o , n ly 

nt e id .c 

wnich is ne~ cd to ov rcom the r~su ption; 

or, i o n-r w r s, to ~car t& cane oft e 

p rty ,., . is · · l ncr .. d it. n so, wher ver 

it 

ny spc ·ific result i at ri ut d to a presumption 

otLll.!r than t 1at of fixing the duty r f going 

for ar wit proof. Tio ls , and this alone, 

app_aru to b cnar~~t ~istic and essential work 

of t e pr s ption". - __:_dance at page 336. 

ve 
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in finai g t1e xist nc or non- ist n of c rtain 
f et if judi . al rulLg for t ,ro ~ cution i to b 

voi ~ed. l i bur n o proc.. .. ti ~ , t r. or , 
a function t D r J of u i oE r on 1 

J ry. .r e C Ti on in .,t ) u t 

tio f .e ro l:i it1. - c. ... t y 

r ·o. l r • n y th 

"° 1.U 
, . t J. UC crmino.tion 

i nt all. e ju g , i d onabl 

had jur 

t u 

p 0 

J., 

r 

t 

wh t 

j 

once 

.. i ... 

r. 

o vi o 

-l 
~ 

I ( ) 
M 

{} 0 
0 (3 U 0 u ~ 
"I! -

i, ~ 

i 

0 ju l , nd 

1 J r .., ; u 

>na 1 J r 'b li v 

t.~ r r 0 

a 

0 UC 

..: l 

01'! r , 

J. 

1 . r r I 

r bil"ty? 

le 

rang of 

on. of 

u tion 

t 

t,. 
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-4,4.J 
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r.,• lu .r~ r g ~ ~~di r m bovo, dig 

1.:0 c. :t g t n, 1civ t li:: f o low· ia 11ea i q , .,s ning 

tat tea pl'c bl egr _ o ersua ion, 

the ine a~ t e 50 er c nt, i 'b a prepon r ice 

of tne eviaenc_.": 

11 (1) u onen 

j bJ rat 

u • ..L. 

yr .gu 

tion or a uirected verdict 

ad Pr po ent'~ rotion 

ate f th evict. ...... cc as 

ran e is in 

L!lE! 0 :GO • 1 o r a o le jury, imates 

he ud o 1 b~li v th t ex s ence of the 

fac ... 1 1 . 

b 

~OU r t existence 

<.; t. i., o e t. n 5 ). - c 1 · ro ble. 

l. r 

u UC l.~V t 

t~C- l.w ore tl n 91 or_ s 

proo nl. 

( .2) ~rty' 

SO ld <n: nt d i 1 t 

t.St; i u 

rca 0na ro 

rtl J. 

tl . 1 • zone. 'I i ino.i t 

or 

t tc o 

y 

v enable 

nc of t.10 

cent 

l. te verdict 

vi nc as 

r n 0 

25 to 80 

and rtly in 

area on ble 

j 1ry o fi.c in~t •ro on~nt. It could 

a!so f.in ag' Sw O pon t. 

(3) Pro on nt's motion for a dir cteu verdict 

should b gr nte~ and o ponent's motion denied 
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if tho tat 0 th i no i 9 in ic te, C 
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t , d1. eh rg d 

in th 

C ll ot l ve 

et to the ju • 
::, 3, r coula find , 

.. o I I t u th i ""UC to 

r fore, 

'"nU f!V t1 ur I4 

0 V th 

t . . I.lie C . . . 

t d t P r a _v ::, 

r 1. r no b ny valid 

di 0.,: r w n 
... tut r . r v r in th ea ) '"' 

o.f X' tJ. n i t .r 
1:n 

o ... rov 0 . b n he prec ding 

u io. t t. C n tt r C s , 
• t l r r i i n w r 

C t ac:i t im li d 

l. th 1 t r v r ~ onu of 
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proof on the accused as regards those provisoes and 

tat such onus was discharged by the accused on the basis 

of an evidential onus. s both expressed and implied 

statutory onus represent the same intention of the 

legi lature in reversing the onus of proof it would, 

therefore, follow that t e ame standard of proof must 

apply in oth cases. To suggest that an expressed 

statutory reversal of such onus imposes a heavier 

standard tnan an im lie one is, t erefore, logically and 

legally unt~nabl~. 

Fi thly, ti•re are d cided cases to support the 

view that 't:Thcre a st tutory reversal of onus is 

... re..,pc t of n ssential ingredient of the offence 

the onus required of the accuocd is n evidential one. 

To rcquir •ore of him i to ralis hi~ ev n i£ he 

casts a...,ora 1 lOubt ros cution's case. 

If the accus ~ is entitled to a cquittal because a 

r a3onabl_ doubt in t . pros cution's case is cast 

on an c ti l eleu nl, in L context of the ordinary 

rules of the criminal law it eans that if t e prosecution's 

case is consistent with guilt, it i~ aloo con~·stent 

with innocence. Surely t e same rights ould e 

afforded tote accu e in cases, w1 r 

reversal of onus n plie, if e succ 

st tutory 

sin establishing 

a prina facic ea e in rebuttal of the presumption 

against him. To i o do more is to expect him 

o prov t t 1 lleged innocence is more cogent and 

creditworthy than his alleg d guilt. 

In the case of ttygalle v. The King [1936] A.C. 
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338 (P."".) t C ylon L Jislature enact d t t "when any 

et i es ccially within the knowledge of any person, 

t e burden of roving tat act is n him'. 

Tne prosecution was against the first accused for 

performi g n illeg 1 op ration an ag in· the ,econd 

accus d for a tting ui u n t 1at rin.e. J. ri 1 

Judge int r r ted che ~t tuto s meaning tat the b rden 

was on t accus d to rove any fact peculiarly within 

his knowl-dg and s~i: 
11 ..1isJ ay (that is the rson on horn the 

o >eration w s alleg d to. ve een ~ rforme) 

' •as uncon ..;io s and wnat took place n the 

ro taat three-qua.rt rs fan hour that she 

was un er c,loroform ·s a fact es eci ly within 

t e know dge oft use two accus a. w.o were 

t ero. The burd of provi g tat fact, the 

laws ys 1s u on ·hem, nm ly, that no criminal 

o_eration took lace, but hat took place as 

arlan examination." 

The Privy Council, ,ow~ver, h ld that th t was not the 

1 w. Lora De nin said tnat t e onus refarred to in t e 

e actment is evidential only nd that the nactment does 

not relieve t e ro~ecution of the necessity of proving 

its case by oral evidenc: _P_r_e_s_~-t~i_·o_n_s_a_n_d_B_u_r_d_e_n_s~ 

(1945) 61 L.Q.R. 379 at 383. 

Similarly, in the Australian case of Ex P rte 

healey (19 3) 3 St. R. ( .s. 1 .) 14 the court eld that a 

tatutory r v rs 1 of onus on y c st on t e accused an 

~via n ial onu. In t1at ca~e t e accused was c arged with 
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unlawfully having upon his premises an illicit still. 

Section 144 of the Excise Act provided that in every 

excise prosecution the verment of the prosecutor in 

the information hall oe deemed to be proved in the 

absence of proof to the contrary. The court decided 

at the statutory r versal of onus enacted by section 

144 ism rely to obviate the ifficulty oft e 

prosecution of proving its case and to allow t e 

i formation on even a mere d cl ration or claim to be 

rirna f cic roof of tie offence, which uut for the 

exi~tcnc of he ~tatute, ould ave to oe prov d by 

oral vid nc-; a1a, according to th court, it was 

n , r int n"' b, the legi l<.i.ture that becat.1..,c the 

pros cution is relieved of th nece sity of proving 

its c s by or 1 evidenc , t 1e court s '1ould b Lound 

to convict in cv ry c wh r , t OCUS a filing 

to prov his innoc no to the court' satis ac on, 

t . co rt iQ t'll u a 1 to ay that the accu ed 

1 gui ty. 

oi ted out: 

it refer nc to 

11 It has b en u.rgu tha h 

in s.144 means proof to the 

tribunal djudicdtin I .t.,ut 

to make th section consist 

ordin r rul-s w1ic1 gov rn 

ctio 144 the court 

r sin' roof' 

satis- io f the 

to i I n order 

nt 'I. ith t 1e 

the court in 

criminal matt rs, the xpressio U.:>t b read 

Of cours if t e accu d gives no ev'dence, 

• is guilt • ust taken to be establis1ed; but if 
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the accused does give evi nee, and th 

Magistrate, upon t e wnole of the evidence 

b for him, as ny dou t as to the guilt of the 

accu 

of t1 

, it i~ hi duty to give him the benefit 

oub~ and cquit im". (su ra, 17). 

In another Australian cas~ th question as to the 

t~n rd of ~roof in c sew oz 5tatutory reversal of onus 

,a ain discus e. In Walker v. £hapman, ~x parte 

(1904-05) St. R. QD. 330, tnc relevant statutory 

provi ion wa~ again wection 144 oft e war, Act. The 

Court 1 - tat t1_ ns •er tot u stion as to the 

st nu r of roof in so fr as sect_on 144 s 

conc\:.!r 1... us nece ,Jarily .Je founc. f ·om t.1e legislative 

int-nti in bat e!l c nt n- th tin endeavouring to 

~ t t t.iw ~n~crtio, i ,1e lan ua of a particular 

n ~t.'11 t ..i.s clc r nd ex rt:.:S anc.t there was no doubt 

.lb l. l n 

.... 

nin~, co rt ust give effect to it, 

r .ip or i justice; 

u , t 1 t, i , th r 11a ~ 11 of clearnc s or 

defin1\..C1 s of expre·sion aDout it - as :us the cas 

with s.144 - then the court ia at li> rty t give 

it th t ning wlich a pear most agr 'l 

conv ni c, r a o ru1d ju~tic. The court 

we1t on to ay: 

to 

n 

provisio~~ of this s ction are startling, 

for by it h verment of the prosecution 

'sh 11 be deem d to be roved in the absence of 

Jroof to the contrary' ••••• It amounts to this, 

hat if t offence charg is correctly stated, 
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h crty c rg di~ to ~e eem~d g ilty 

until h 1roves 1is innocence. Guilt i 

e tabli hed by piece of paper. T is is 

r~versing, with a vengeance, the principle 

of our criminal la1 that a man is to be deemed 

innoc nt until he is prov d by legal evidence 

to b guilty. Speaking witn all respect to the 

Le i~lature, humbly think t is is 

pernicio ethod of proof to introduce into 

th'"' criminal law. The Full Court of ew South 

·a1_s ha in •.• deci d that the 

o jet f t1is section i tor l'eve the Crown 

f o the necessity of pr v ng th c~ by 

ra vide ce, n to M et 

ri a aci evidence o 

infor1. tion 

bu does 

no t ro1 u :l th accl r. d t. e bur n o proving 

l is innoc nc . 11 that if vi enc is called , 

th ef nc , tr u t con e the 

ole f ev nc ii , nd if not 

0 tis t t C C r id has een proved 

giv t e accuse th hen fit 0 th doubt •••• 

If th int rprctation put u on th ction oy 

partc ~al~ is correct, it c rt inly, to some 

ext nt, mitigates the rigour o t 

carried constructio ny fu,..t r 

words ex ress." 

(Ibicl. "42-34 ' • 

1 , if it 

an the 

for 

must 

Ex 

If it is accepted tlat where a statutory reversal of 

ons d ls ith an essential ingredient of the offence, 

t e ccused is plac d only it an evidential onus, 
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and, it is .... ub i tted, that in tli.e liqht of t e foregoing 

cases it should be so ccepted, tn n, it is further 

submitt hat the authoritt oft s cases ust 

necessarily be f)und don e legislative intention 

in th r l vant nactma tint os caues. In the three 

c s & dibcuos d above the legisl tive intertion was 

e:pres din the form of a resumption against the 

accused thereby requiring im to tend r roof to the 

contr ry if h 

eh r e. o r f 

i not wi~n t be co vict d oft e 

.1Ce Wlatso ver was made by the 

legisl ture to th imposition of a l'ghter ~tandard of 

proof in a 

~ff nc. 

bet\ c:n t 

ti 1 

wnure toe i;;S ntial ingr dlent of the 

af cct d. It u t b re ... umed t1 t no 

u v r i.t .1 e by 1 legi lature 

uto y rt:v .... r onus r 1 · in to 

ngr. i .... nt offenc and to m tters 

wl ic .1 clo n con,t:i, lt ingrcdit..:nt . ..... ns qu.ntly, 

t &t t.1 . foru, ... o l t i.11 0 . 0 ~ . cases ., . 
• vid ntial nu t a r pri e onus required of 

Fin lly, the pacing o p rs ~iv onuG on 

the proc· c tion · n criminal cas ~ ic- o -F ublic 

olicy. On the o .. her hand, "tt-er ea 1 l> o "'Onsideration 

of ublic policy calling tor i 1il ... trin ncy in 

th case of an ccused person end~avouring to displace 

a rebuttabl presu. rt on" - ;. v. Carr-Briant ( upra, 

p.611). 

f rring o this insta t cas Gla ville Willians 
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comm nt d: 

until 

"Tnis judgment fixe he r nt view that a 

stat te in t1ese terms 11 ('unless the c trary is 

proved') "l ces tn persuasive burden upon 

the accu~ d. If t law is settled, the 

question of policy ·.~ not, and tnere is a strong 

c e for rewriting the xistin legislation so 

that it is made tor fer only to evidential 

burden" - Criminal Law, The Ge eral Part, 2nd 

edition, • 899. 

II n d ever m is r um t be innocent 

he i. rov~a guilt " - Glanville 1illi ms, The --
. 1 3. 'O ha does the r sumption of 

nnocenc mf n? oe.~ it e;r ly ean th·t th b rd n of 

r vinC" t e gu· lt of 

ro.3 C tion? r d0ec, 

In r 

~, cc ,cd r ,on s on th • 

it ma nyt inq more than 

·o vn law ountries, much 

h s be n put on "tie 

t1 

presu.~ tion of innocence": however, aut orit' ~ 

deciding the cont nt an rneaninq oft 1 >I.' ption 

r rar• and conflicting. Generall p ki g, the,:-

two oppo~ing v w on t i m t r. 0 t on hand, 

there is the almost universal vi w that all that th 

t? 

pr su ,pt1.on means i tciat "the prosecution, is obliged 

re 

to prov, the c u against (the accus d} beyond reasonable 

doubt. This is the fund M ntal rul of our criminal 

procedure and it i expressed in terms of a presumption 

of innoc nce 11
, ross, vidence, 2nd N.Z. ed., 116. 
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w, on t other hand, old that the T1e othar v 

resu ptjon ns more tan r le of procedure in that 

it is II n n trum nt o roo created by the la~ in 

favour of one accu ed, wh reby his inn cence is 

establis ed until sufficient evidenc is introduced 

to overcome the proof which the law 1as create '' , 

Coffin v. u. . (1894) 156 • s. 432 (s.c.) 459, nd that th 

rule of rrocedure e pounded by proponent of the first 

view s a r sult an forms part o t. e 1,r sumption. 

t i now proposed to consider the substance of 

tlese two views. One of th ..,taunch pro onents oft e 

.first vi w wa J.B. Thayer. Writing un er the 

he ing of The Presumption of I nocence in Criminal 

Cases in his book: A Prelirninary ______ o_n_E_v_1_· d_e_n_c_c 

At Common Law, he said: 

'"h re um tion of innocence "is in a very compact 

... orm; and it r;ecrns pl in that wUC!1 a stat ment adds 

uom thing tote mere resumption of innocence, 

fort at, pure and simple, says nothing as to the 

½uality of •vid nee or strength of persuasion 

nee ed to C)nvict. But the rule include two 

thing~: First, t'1e presumption; nd s cond, a 

su lem ntary ro osition as tote wig t of 

evidence w ich i r quired to overco e it~ th 

whole doctrine vl n ran out bei. , fir t t1at a 

peroon vho is cnarged with crime ust be proved 

guilty: t, t ccording to th_ orain ry rul of 

Jroc.:edure and of legal reasoning, prcsu,. i tur pro 

reo, · .• e. negant , t t,1e accu e stands 
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n. l. guilty; in o u 1 

0 <l, ·.1at this proof of guilt mu t di place 

all r .,)o le o t" ( Ib , 5 8) • 

As to the purponc o_ tie presumption, Tay r said: 

"It ha . . . peculiarly important function, that 

of 1arninq our 1.mtr ine triounal, th jury, 
gainst b ing Disl d y , conj cture, 
n re a ear nc .,., In s ing t t h ccused 

on h 11 prove g i ty, ay that he 
s 11 not E:; reC' ted uilty; th t h 11 bl! 

C V ~t only upo,... 1 1 vi <=>nee, not tried 
] die , . . . hie , if t1_r r 
t1 rul of 1 >n t et ould 

b urc to oper j. h ii ... . . . . 
r I n r. 0 t ter t, that tl e 

n ra ... r of •O icy n r < i.i11g that 

11 11 th of 
V .. fr - ap r , ... , 

i ,a l . , on r.:> f irness 

.1 n C utio I in n e hatic form, ao 

1 - of innocenc , an i· tl re 
co 1 ,i p rate to t 1e 'leight 

0 V e1 C nee_ sary to I!I out i, rt . 
(I J.u., ) . 

l ·,cnt on t illu tr t the effect of the 

pr um tion thu<J· 

"It ta es possession of thia fact, i nocence, as 

not no n aing vi encc, as a ready established 
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pr n cJ.e, ana ays: ' ake th t for granted. 

L ho dcni s 1 , go for ard ith his 

i en ' • • • • 'It is t.1 rig t of thi 

man to e convicted u n legal evidence 

a licabl s ecifically to him, start then 

'I. it t e ass io that c is inno t, and 

( 

,. 

h r 

] 1 t 

ed 

V 

) , 0 

to it till is ro d gu'lt 111 

2-3). 

concluL:.ea: 

.1e pre um tion of in .ocence i'"' often 

yon 

, · ic 

out; 

ic o 

l 

t i~ ~nole twofol 

t 

ut tat it .as not 

t. UV 1 

X s 

nt 

i the 

gJ. en b v ,. S-6). 

X 0 C 1 v. U.S. 

·on i ri1g t cas 

u ro nlJ circuit court 

0 l s or • l.u. , a d w s a roceeding 

agai1 ± i ]. 1 of tion 1 ank w 0 1 re convicted 

l w of il u.ly lis plyi fun .. of (. -n , nd 

of ot. t ~ of cnco • great XC ptio s 

w r t. C C 

T C princi 

he ju se rg 

of l r s 

to c rge tnai::., 

• e law r 

i.;i""' r in 

r iv n b C rt to the jury. 

tion a g 1i..; r u· of 

a h was requested on the subject 

0 innoc C . ad b en asKod 

.. tn t ersons charged tith 

nt until they are rov d 

m 
n 

C. ::, 
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b co ~et nt vi nc to guilty. o the 

oe it of t1l pres ~tion e efen ntu are 

11 ntitled, and his r tion stands as 

th ir s fficient protection unless it has been 

removed bye i enc proving their guilt beyond 

a r usonab 0 t. II 

r1u j dg refuaed to give t i harg, but instructed 
tne jury that they could not fin· th defe dants 

gui ty unless ati~fie oft eir guilt b~yo d a 

r .... a o bl oubt. ...!w S r i e urt 1 ld tha there 

f 

r 

of 

rror i 

n, tl 

_r 

l. 

q iv 1 

~ L c_ ce. 

cour first co i 

a di t et o. 

•l!1ic 1 w ... 

n arrivi g 

r u 

We n • e 

ired on 

tits 

tion 

resumption 
r a..,o ab a ubt, or 1ne 1er tne two 

ts of e not r. n t e in rpretation 
th ~ r ti n o .... in o ,L co..1rt 1e 

E.. lt lOC nc iu conclusion 
y 1 ·' .l f V r ot t e citizen, by 
1,1er~of, w,11;.:n Lr ugh to t ial po a 

l c .. a g I ~ u tt a, • 1~ s 
c. rov gui.t :t • iii 

... .., }:Jt on s in trum nt 0 C e t d by 

w ... 1 favo r OJ. ont.! accu ee1, , ere.by his 

in oc ce is cstab shed until uufficient 

evi nee is in ro uce to ov rco e th proof 

1hich the law as ere tea. T1is resumption on 

tn on I up 1 ..JY any o r 
v aence ne my uc, and th evi encc against 

ni on tne otner, constitute th ele ents from which 
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tne l gal conclusion of 1io gilt or innocence 
is to dr n •••• 

Conclu i g then, t at t >r • um.1: tion of 
innocenc is vijence l. favour of the accused 
i itl.o UC b th l " in is eh, lf, let us 
consid r wnat ir- 'rea on blu doubt'. t is of 
nccec, ity tne co1dition of min produce by the proof 
r sulti fro th evidence in t - ea c. It is the 
r t. 0 t1 proof, not tn roof its lf; ~hereas 
t :.> s 1..io 1 of nn c nee i on ~ th 
in trun Alt. ... proo I g')i~ to )rin QJOUt the 
pro rom W.l C ~ r "lSO. le a.c e ; thus 

I 4. 1 To y that 
t .L t. ~ t'1 t1ier is t erefore 
t V ilC · c; clud a. from 

J y, t UC clu y c re by 
t . ti C r ·ly n t t 

by C t: ey to re c their 
u on U 0 tn .... ')Of ctual y b fore 

t 1e . In ot r ore , t t tnc .... xclusion of an 

'm ortant elem nt of proof can ~e ju~tified by 

correctl instructing "'to th prof ad tted." 
(I 1.u. 45 -4 ) 

v ... t.1on ft r sumption of 
nnoc ~ 1c1; ll t 1 octri e of re so Jle doubt the 

court ai : 

"Te evolutio ft e princi le of the presumption 

of innoc nee an its result nt, the doctrine of 
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asonal le Jo t m kes rnor; a >parent t t;,,: 

correctne s of vi s, anc. in ic tes the 
neces.,dt of nforcinJ t. 1 'l. I in rd r t1at 

tl oth r y ontinu to t. hil t ome 

an t va i" s t u ht ·n t mer V r 
uo t exi ted in a cri in 1 , C ittal must 

ol 0 1 1 t e ex o mders of the c rnrnon law, in 
t ir a.evotion to human li.o rty nd di idual 
rig , tr ceri thici octrin 0 0 it., 

tru oriC'in, the resu tio1 0 e, 
d rect c1 . t u 0 ~s n uring ba · ." 

• I -o) 

J,, ., t c· qev r 1. criticised 

r wU r ;; 
' '1 1 ' ( ) 

of 't -f -::ontributcs 

0 V ( ) t at 

and not a 

t Thay r commented: 

"It is th off ic of presumpt·on, as such, to fix 

th duty of going on 1_th arg or .tdence, 

on i ~n, ue tion; an J.g onlt l •••• 

But inn c s i C..L a prison 

of probative uality, as betw,en evidence on one 

e and pr tion on thu other •••• While 

th n it · ., tru t at pr sumptio 1 may count a 

vi cnce, nd b a ubstitu or evidence, in the 

nse t tit will e pr;ma facie c·se for him in 

whose favour it ope at s, and while it is true that 

the fact on which a pre umption is grounded may 
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cou1t as evidence, the presumption its lf, 

i.e. the legal rule, conclusion or position 

c·nnot e evid nee." (su ra. 563). 

~hile, no doubt, theoretically, the only effect 

of a legal presump~ion s a presumption is to throw on 

t ~ party gainst whom it op rates the burden of going 

forward with t e evidence, it is, neverthele s, the 

usual practice forth tri 1 judge to give to the jury 

t1 common charg tat the >re urn tion rema'ns until 

rebutted or destroyed by ev'dence to the contrary and 

this ~oul seem to impart more or l ss rtificial 

force to tie presumption in the minds of the jury. 

ether it reach ... t em in th form of a conclusion 

of law closely oun u with the rational inference 

or through the medi of a rnor or 1 ss unconscious 
colouring oft e fact~, the jury ma 

cal i alanc'ng the resurn tion s 

ind nothing illogi-

whole ag inst other 
logical inferences. h pr ,~~ption having, in this 

ense, in act probativ force with the jury it is not 
ur.tri · t refer that the court in Coffins' case 

h ld 1at tn- pr tion of innoc cc as evi ence. 
Th or tically there would seem to e no difference 

in the results r 

Thay r's th ory, 

overcome th rul 

presu ption; in 

t e resurn t1on. 

C d y tne t 0 t cries: under 
a high r degr of proof is required 
of the subst. ntiv law accom anying 

case, more evi<lence to rebut 

e rnig t w 11 b a practical 

dvantag, orever, n pre 1ting the rresumption 

tote Jury a an inference sin ~in's cas , thus 

to 

the 

avoiding a r complicated rule as to de~rec of roof. 
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Tn Jractic il"t of c nvey ng n artifici 1 strength 

to a logical inf ere .. ce to be fo cd by t e jury, s 

, thoug le~s sci ntific 

sc rc-ly e rves the 

... uffered. 

v r critici~m that it has 

litn regard to th econ ground of 'lay r's 

criticism let it be 

said, t e resumptio 

of evidence. Cooley 

no vest d rights ·n 

~r-u for the morn nt that, a. he 

0 n1ocence is purely rul 

xpr s e the view t t "there are 

e rules vide c 1 

-=:£ore, follo s chat sine the pr sumption of innocence 

is only rule of evidence t ere is no que-tion what oever 

oft e pres~~ption be'ng infrin a or eroded. Ind ed, 

such a view wac pr moted by Paul ro man in an artic 1 e 

t tutory Pre um_pt~ (1 30-31) 5 Tulane La·. 

cvic., 181 in hie h aid: 

"Many of the cas s making up this major'ty 

simply deny th t tne application of th ) rticular 

st tut results ·n depriv tion o th 

resu tion of innocence •••• This r-eems to be 

upon t.e t eory thct the resumption of 

innocence ~tself is r buttable, nd the 

legislations· pl · 1 fine tea ount of evid nee 

mich is sufficient to overbear it. On 

principle, nowever, it is difficult to see how any 

statutory presumption as they are ap lied in 

crimin 1 se toda i inconsistent with the 

lega notion embodied i t e term 'presumption 
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S!?_nstitution, E.R. John, p.135. Hoqaver, on the 

basis of Thayer's view thee -O le's rights nd lib rty 

ar similarly exposed to the ercy of the court, in that 

the Hous of Lords or the Privy Council, for instance, 

can with tro·e of 1e pen totally remove th presumption 

of innoc nee from the criminal law an r_place in it 

stc d the r sum tion of guilt against the a cus , 

Surely, the rights nd liberty ,ft e indivi uals 

are more ;Je ure tan that. IJicay c:ld that: 

" [T] is ... nly, ·here con ti tutional law is 

concerned, in that small ut vital sphere where 

li ~rty of p rson and of speech are guarded that 

it _ans the rule of the conun n law. Fort ere 

alonu a P rli ment sc n fit to 1 v th 

law ubstanti lly un ltered ad to 1 v. that 

t ~ protection of the £re dom o indiv'du 

to tn o eration of th co on la1. 11 
-

An Introdu~tion To of the L w o the 

itution, 1 the. p. c 

It is ub it , th t t e presumption of innoc nee 

~as the er ation of the common law for the guarantee 

and protection of the lib rty and freedom oft 

in ivi ualQ tha 01 ey ention A th S )rC.t! 

Court in Co fin' c se aptly put it: 

11 [T]he x w1cter of the common law in t elr 

C1 votion to aum n rtv and individual 

rigt1 tr ce t is octrin of do t to its 

true origi, the 

and r to it upon tli 

(su ra. 60). 

tion o innoce c, 

n r · ng ba is ' • 
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'Ih ru of law, ccording to icey, i b sau upon 

t e liberty of t 1e individual: 

"The r le of law 1o an expression of n 

endeavour to give reali y to some hing 

w. ich is not re, dil:r ; pr SS 1 bis 

diff'cult is due prim rili to i nti ic 0 0 

th rule of law with t e cone pt oft e r~g ts of 

man; ••• it is r al an mu t b secure 

princi all, 1t not oxclusiv ly by th r nary 

courts." (supra. p. cix). 

ow re thee rig ts and liberty of the individual 

secured b t by the presQ~ption of innocence and 

u rd.,. b:t t or in ry o rts. In its application 

i.. c..:iminal cas s t 1rougl .1.ts guardi ns, thu courts, 

tne presumption foun x re sio. i.u the doctrine of 

proof Deyond reasonal.>l doubt: Coffin's c s. And 

in thi x r ssion the o golde1 ti:re d - that it is the 

duty of the prosecution to rov t e ris ner's guilt 

is seen throug.1out t e w of the nglish crimi 1al 

law: Woolminaton's cas ----i--- ( upra). 

It i.., of int rest to note in i treatis on T,1e 

Presumption of Innoc nee in Criminal Cases (su ra) 

Thayer, remarked, at th very outs t: "Our administration 

of the cri. inal lav .oday, in a erio when t1e 

substantiv la; is merciful, is sadly en eebled by 

continua c of so rul an pr ct'ces w ic siould 

1av isappearc with t1 cruel l ~ tney vere de i~ned 

to i t i u. t . " ( p • 51 ) • 
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On wonders wh·ther i interpret tion of th 

pres nption of innoc nee w guided by this view of 
his. Li vi~ cer ainly r fleet in the 

interp t tion of the same. If T ayer is alive today he 

would no doubt, be amused, if not coneer ~, with the 

twist i1 irony f hi state ent. -h m rcy of the 

substantiv la of his ay h snow b en swa~lo d up 

in count es r 0 c· s y t 1 ive 
magic . . . S 1 11 unlo t e co trary be proved 
t>e d em guilty of t offenc ,' such as section 

7 (8) , s cir ) oc c<l · ng.., et 1957 d oth r similar 
tat ory ion . -> t.10 court in rte Cha man 

(s ra) poi1t d ou: 

E 

" [T he rty eh rgc i to be e d guilty 

h prov? hi innoc nee. Gilt is 

stabli h d by a piee of ao r. hi i ... 

of our r 

d 

1 

I 1 t r C 

i 

wit1 a v n 

n 1 l w t t 

t ntil h 

, to e 

nee, th principle 

a i 0 

roved, by 

ilty." { .342 • 

in L.,c i i n tat 

nee r t 1 CU i 

the 

in a crimi.n 1 Ca.:, ~o rov t 9 ilt of t1 accused 
0..:: on r l 00 t. 0 t1 t th coin 
m ans .Ll et d con uct of t ccus d re 
presum d 0 1) i cc r nc i '1 l _-1..!?ury aws of 

r . Vol. 1 ) ' ragr p 1 622. 1 et and 
eo uct• Unt o t ken 0 n 11 acts 1 con uct 

it 
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relevant to r conn ctcd with th ffence charged 
against th ccus d, irres ective of wheth r thy 

relate airectly to h essenti 1 ingredients of the offence 

its lf or to th exemptin provisions t ereof. o discharge 
its bur en of proof th p1.·o ecution 'must, tl refore, rove 
beyond reason 

th a ts or conduc 

or con uc rt;:! 1 o 

exc co i. 

0 t ( ) t 

i11 qu t'on 

1 o n ut 

:! lUS in a crimin 1 tri l th 

t t1 accu~e co:runitted 

nd {b) th t e acts 
N~·nst 1 • ana not 

ccuscd starts 'lith 
t e pr ::..u..-n tio 1 :nnoc n e 'n his f ur. t 
stays dt i until i i d ·i ·e out of th C s by 
evi nc n, r by tl e ro cc 1tio n until eh 
an ev nt C i en o b t t' n 0 i oc nee 
w't1 ·h rig .. t to "i n ..., · 1 t. -:)nly when 
t e ro3 cutio ' ,. vi :>nd n ble 

OU t t f nc - 1' n C :!L.-U l tte 
t at cc r ir 0 ~on·1rd •j th 
evid nc to th ro c1tion' 

' d h 
nas 0 0 r 1 dou t to it. 

lo, in o far s co on la• rule, th 

of Turner's c se (s pr d the ·t tutory 
r v rs 1 of onu r quir n accu ed tot nd r vidence 
b it on t b si f n evid ntial or persuasive 
urd n - efore th pro cutlo l roved beyond 

reasonable e1oubt t e two ingre i nt ov m ntioned, 
th e is re uired to i so et i q hich, by virtue 
of t .l r s tion of i oc nc ' • e i iti lly 

rig t 1ot to d rec pitu 1 t: noow . 
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wh t was d'scuss din the early part of this paper -

(a) the connnon la rile r qui e th accu ed, in cases 

iher_ the xempting revision is in the form o a proviso, 

to come forward with r' a facie evid nee wit regard 

to tile rticul r ·X 1ption h desireo to ta.e advantag 

of bef r t rosecution i oblig d to prove that h i 

n t excus by the exemption. ' J. is, in ee , an 

unjustifi 1 vi tion rom t. rinci 1 oft_ 

p _ um tion of innocence. t as, ho ev_r, ~ e oaid 

t1at the ur.o _ 0£ r ver ing e onus in.., c C SC 

i.:. o r ire t e accus 

s r i in t. 

i. th t i t ... ~a e, t 

the p rt'cula .·c c, 

top rticuiarise hi -ACuse~ 

x ~pting provi ions. u, 

accu ~ ne d no ore tan 

surely, 

lead 

r xcu te jesire to claim; 

(b i il l , h nrancipl of s and 

ta te r in("! '·h onu of roof r q ire ccusea 

erso 0 C 1 0 a wit1 id nc befor t 

ros (.CU ti 01. V ve 't ea o. 

here£ re, to the X C t 0 C .. -CU is 

requir d to uo a ythi g t 1 D or ... > g 'lt s been 

est lis!1 o. Jy pros cutio .b y nct r as 11 bl doubt, 

th re um tion of i 1. nocenc i s .cee . To 

say that en accu d i resum d innoc nt nd at the 

same time co pc 1 g to rov i inn ce c is 

contra ict· o,. in t r1 IS. ow r, ti ,_r 1 0 stio 

"' to e vali it of u .. n V sion y t - 1 is ature, 

hich, int 0 bove, i"' r . 6 r r s t1e 

co rts t1 itio 1 c:, uit 1- t 1e function 

of th courts i 0 ly to a r t1e l l. out 

oi g b ona t e natural co tructior. of th t t te, 
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C n.._ver , 1 r ~ ri- 0 t t r 
, , .. .i 

Act, t ey to or dify 3 
r·les r in -.. .o ur ... m conduct r l. '10 l onus of . 
roof ut.1.on J.S a () 

ru 
0 - blish 

1 k • o. V r, arli is ru r ..... cr~l t 0 ... can'C ve ~ 
C m court in l Cof f i1 ' , 

U:1 a1 - -. r 1, if Q 

r1 ... .1 ~ 
t r not 

.. 
1 I- l .i. • .. s s 

wn r e-
For • 

th r i I t. at 
mat t r •a C. wi hout i ::> 0 . 

I i t .. r .... 
Lo d , .. b 

f i i Oct 11 n 
r i i t y ) ,, itl in > 

11'1 
i • 0 - c.: .... c.:a.., on 

t l i I t r '-' I .,. t. 

di Cl , i ..L ..L-..., 

t t t f ro ..1.. ;? tion of 
t e accu i1 Cc l 11er h s n ve1: lJe ny reason 
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irection, icl is, rhaps, u likely,~ aJ ence 

f · forUiatio. on th- ~or ing of jury cou 1 d 
with tn f et t at n-..; r so r giv n for t ir 
verdict woul render ny V tigation s tow eth r 
thC!y hav pro erl folJ.ow he ir ction impo Sible. 
inil jur n ar on oath to give a tru V r ict h re 
is ractic lly no , ans f cl terrnining w. -t r :ie 
0 t ly or oth r ,L.e br ac ..::d wh n 
t ey verd'ct ot lly icon i t nt Tith the 

C 'id C . 
n c rt i typ s of C s tL blatant r sistanc of 

tho j r_ '":o t 1 n r nt t 1 ,/ is I:lOSt 

ap r.nt. . so, for i!l t l C in orivi J ' 
of n i :-in 0 '!1h u } ' at etic 

t f drivi th 
nfl dri .:.n n 0 " otor , 

• 1 1· 0 n. n ny f'UC C th 
nc n th ua ion, a far 

r rne ' r lc,;ai Wl tsouver. 
Io- co . n'·in n t C robl r.t ·r~,.ly 
()l t' t· 

" 0 c blc to ind ay of 
r'vi g ~ riti jury of it~ ~rivilege of 

rv rw · raict' . 191 I .L. D . 85. 

11 any n ly is of 115 jury er ict r sulting in the 
acquitt 1 of t e ·ccu e , s rah ·ccabe and obert 
Purve in th ir paper Th at Work (1972) 
observe tat 15 of t se v rdicts (that i approximately 
13 oft s 115 v rdic ) could almost certainly be 
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called wayward or perverse verdicts. The type of 

ea e tney most frequ~ntly encountered in which t1is 

attern of jury behaviour wa exemplified was tnat of 

assault involving an element of provocation, where, 

1owever clearly t1e judge ex)lainec the law, however 

strennous is emp.asis tuat in assault cases provocation 

is no defence, juries in the areas under the co-authors' 

revi w 1ould predictabl ac!uit a def ndant w.o acted, 

vl.: 1 lf-u f._ cc, ut under a degr e of provocation. 

I~1 o. e cas : 
II of ~revious good character, while 

,:al -cL g across a private fi._ld, was approached 

by t1e owner and tola to ao back nd not to 

tr s ass on the 1 n in fut-:.re. As ~he field 

ha b ... n u·ed by m ny o.t-'le daily an 

for o ,i;; ti.,e ... ort-c t, the ma. as ~d if 

~ e ,oul b cro~s on t. i~ occ~~ion; 

etc:4J.,.;.;, of .. at t 

f fi ld dSi e, cau ing i so ...... 

confused 

the owner 

ig t 

inJuries, and fo .d .. is lf s tie efenc.tant in 

t is case answerin, a charg o assault. 

hnically, t1~ only defenc~ avai l 

to .. i s, on o · Lf-defe1ce, w.ich e was 

hardly aule to make out. ut he ha undoubted 

een provo ·eu, a raacted with some vio ence but, 

una~r t1 circum~tances, ith remarkable 

:restrai1.t, a. was acquitted by a jury after only 

23 minutes." (Ibid. 33). 

The r~luctance of ~one juries togive their 

verdicts in accordance with the law of the matter, as 
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it is explained to them by the judge, is, according to 

the same co-authors, further illustrated by their 

tendency to acquit defendants, however strong the 

eviaence from the technical viewpoint when what is 

trie is a matter of assault arising out of a domestic 

or merely local feud. The following is a ,..ac:e i.n 
point: 

II 
young an was charged with burglary and theft 

from th~ hou~e of a former girl-friend. II dismissed 

hia counsel and conducted his O\·m defence. He 

ha b en positively identified as he ran away from 

the 1ouse by the girl, who would hav.a known him 

•ell enough to do so; and h' alibi, that at 

the tim 0£ t c inci nth r s t!turning from 

v'siting friend. at "ome ot1er part f he city, 

was unc,uppcirt d y \'i n sses a d fliME"Y in the 

extreme. ut in court h',.. stion·ng of the 

girl took th form almo t of ,n i1fonn 1 

over old times. He w s ac .. ·1it e afte half an 
h ur. r l "enti ent of the jur in .... uch cases seems 
to be that it is n t th court's place to .intervene 
and <l~ci :i the rights and wrong.., of issues arising 
out of ·hat might he lon history of perso. al 

diff r nces, th full details of vhich will almost 

certainly never come out during the trial." 

( Ibi-.1. 3 ) • 

In such cases of assaults involving revocation 

autl aomestic disputes the juries' sympathy for the 

accused may contribute at least a possible explanation for 
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the mentality of a child, that he would perhaps 

sign a conf sion if h tog tit woul 

d tain is rel~as from custody, but that h~ 

woul lie a out any m tter if he thought 

there was some immediate advantage to be had 

from doing so. So it proved in court; he told the 

most palpable lies under examination and 

er ss -X aination it se rn--d ... hat a 

conviction ~as a foregone conclusion. But 

for r aoons about whic on can onl• 

·p ~uldte tl1e jurJ ac1uitted and the 

def ndant was released." (Ibid. 37). 

Out e ot1e haid, t ere are m ny i stances where 

t e jur o vi1,,,;te a U..::., p._ ons in t.1 1= ice of 

over h 1 ing v'd 1c to tie ~on ray, fr uxamplc, 

in d of alleg...: 11 .1ur 

Iur a9 .l anu 19; ] 

t lE:; _ r d U· -Cl •1 • ,.,lll 

tha 

the ros_ uc.1. 

.... c..on to t:i -Y 

l:, •• o r ea ', ely 

p. • 7.. In t at case 

... an vh n 

n th 

e drove on to 

c nten ion of 

i g 1as in n ional 

c~use o a fight that 
a OC Ul:.t: ... .he ont 1tion of th accused 

·a • t ,au ... c_.1 t.c ~ <le ea CL t ke u ' coal-cellar 
li or ho Ur,tJ ;.;, 0 nro ring it on t 1e ace se 's 
ar, ue !l u ne u.core, t at tne CCUGeC1 a duel ed, 

and that t e resulting nwerve of the car on to t. e pavement 
was pur ly ace· dental. T,1e trial judge told t e jury 

that the burden of proof from beginning toed rested 

on the pro ~cution, but all that he told them on the 

question of uant:um of proof was t e th n usual formula 
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to th ffect that the jury had to be satisfied that 

guilt 1lt d ecn prove • T1 e j dg later add _a: 

C\"-' 

"If you fin on a full nd fair consideration 

th tit is no~ ciafe tor jcct the account 

of thewe to men th t this was a pure 

accid t, ••• ac;quit them both. 

T j r 

r 

convicted t . 

Se cc 

riv r of mur er and his 

do m sl ght r. Owing 
t. mp s€c.. ti;. n p 1 from n verdict 
0 a jur, · wa not d )OS ble to clallenge 
the c nv·c j n 

was ar ue" 01 

1 t' f t, ad ·n.t ad, an appal 

e U\:!S1.:ion oft e law whether the 

Jirec'1-ion of h ; dg wa a quate. T. ~ a al 

f rt natel .. c;Ce ur that s~ic_ the two 
·us d n ti .. of conduct 

Ol wi. tc_n oc.:: ~nc:-.. - t1at i I haa 

i , 
0 j uld av .,_ 

i et. C tc tni xplanation 

t1 ey m st a.c it. .Lh_ ju e's .::- .r'1.Cn to t."" possibility 
of it ... t einq - f tor ject t1- -e:enc w snot 

011 .. u. C.tl-.:! all au.e at 3UiJS ... tu'--.: fu- t. .:.1 Mtruction 

in ten o.: doubt s to t. 

.q f 1 

ir ct.1. 1 011 t. po sibilit 

J r ithout a 

0 co 0t, or w,1er 

roper 

such 

a irection 'las ':Jiv n, the extreme ri... of le ving the 

accut; t t&~ tut l ercy of the jury fu y be illustrated 

by the f et oft e case just given. ~he defence was 

not mcr ly a la siole hypothe is provided by 

a f nding counsel, although of course ve hypothesis 

C 
3 
m 
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3 C i in l 
I vi ? o· t tr g y m CC.U.:. cl t lie t t invoke ll 1...0 

t e d, C1 f1U t hav () 
£, r t" 1 ti to th ot 
st r ly c n d to 1 k l ce k Hl 1- by 1 ti n (1 

t (; rrl. tJ. ih' m ~ 
t 1 t ! ' . Ll.O t,; ne. 0 , ..... 

t V _nc Q 

l ,.., r ck, it 1 r 
t1 a r 'd i , of 

it r lr t "t it 
t t 

, y 0 r 
l .. C q OU 

t l V t cl tr ng y C. 
Jl ni in ::, 

givi . t it F t, n 
C q r< r, V n it. 
t tn onvi .t 

I r+- of th 
l. u b n 9 

) i1 C 
. 

0 u,ti 
' 

tt t to of t VO. ad 
r C t +- 0 d• t. (), it 

ii th t j ry a 0 C V ry 
er l.t 1 t 0 t • C • T, ccu d d Cl U e 

to l ino:r: 1 i h l. u ng u , ic gave 
- l ff cti e 1:i ,t of a I r i , it would 
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ave b en cold comfort ind ed to t.ern to knov that 

to u ~e · in third fe .e of acci et the only have_ to 

isc.arg the via n.i 1 onu of pr-of cast on the, and 

that their fr~ do ana li erty, ensirined ~n the 

preswnpti 1 of innocenc re entruoted to t.ose t1elve 

reasona le nen ' he corr et ~zs of •1hose verdict ha almost 

come to be an adorn" - Hump r y , A nook of Trials 

(195J) .17. 

.... a um ~ry t~ial vit.out a jury rn gistrate is both 
u t 1. r of law nd of fac...... 1 • .r. suci1 trials ,eed seems 

to be the criterion at the ex ens of ev rythlng else 

Justi 

follo ir. 1 r 

,l:i i 

, ,1 i;,;_ a. 

"T 1 t~ l 

ev r 

on tl 

1 Court.., 

(19 7 

i ii tr tio o - · ustice 

un'te,. t te of 

" ' 1i 1al C L ••• rul of 

>pe."' i tl e 

the 

tch 1r • '".ci ls i 1 ni 1ca ,or ea n y be 
ov r i att r o 5, 10 or 15 inut_ they 
ru • y 1 n lwur ev n i 1 rclati v ly complicated 

case. ~r ltio1 l_y s gu ·ds h 1oreu in 

lony l:as s os th~ir meaning in B eh roceedings; 

i.; sti t. c )os~i · · li ty of lengthy 

i1pri orun It or e vy fino •••• Staff observations 

in one city wer sunuaed up as follows: 

fe,.., de :endant went o trial, but the great 

maJority f ti dicl ~o wi 10 t counsel. 
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I t C t j dg d n ffor to 
.·plain th pr C '== ings cot ~ fer.d nts or to 

tell t. , o .. t 1 ir r1. t to cro s-examin th 

rosecution' witness s or oft ir rig1t to 

remain silent. After t.e ~olice and livered 

1is testimony, th judge aid ot 

ny valua io oft e ~ufficiency o 

par tom ke 

evi u c~ but tu.rne irru diat ly to t1e 

fondant and 

for yourself?'" 

r a o ou av to ay 

ving his lf obs rv th p C din~ 0 

L ag'str t' Court ii Wellingto. o 

uri m ry trial 

a number of 

occ sions, ti. write, s v ry ,uc incli ed to s u 

in tl m n .er. 

le5 of •vidence provide a procedur means 

'lhur y t 1- C urts arc ol:.liged to a opt in endeavouring 

to et r ine e trut of n issu I wnic in t e case of 

criminal trial meanC! the gui or i noc n or the 

ccus d. r.Lh determination of th truth of an i SU i , 
in the natur of the ubject atter, purely ubjective 

matter of belief. Io e rnr, ny uc belief whic is not 

arrived tin accordance with th_ relev nt rul s 0 

vide ce must nee ssarily oe invalid. Time and again, 

however, magistrates seem to do jut that. Not only 

dot ey make no pretence in disregarding t c rules of 

vi enc, ut t.ey also ma. it cl art t t. ir elief 

is colour u ~y ~ ~1.r r-j d'ceu w1ich, of course, re 

corn let 1 irrelevant in t e pre ent cont xt . Glanvill 

Williams, in illustrating this point, ment'oned a 

c s in t e London Magistrate's Court as follow~: 
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"In a letter to t e ~vening Standard, , 1ay 18, -----=-------
1~ 5, l r c. I • • ·orm 

ort the o ice in 

'He idg 

ese c s s, 

tipen iary magis rate w.om n 

ates 1ust 

ndon 

t e evi ence forte rown onsi t 

ed, w re 

entirely of 

polio an offici 1 wine se,. 11 t f"1 

policemen adrnitt .din cro ination t1at they 

had lter d t, ir not 'ook~ o agr wi one 

otner. T fen ants call d 1 any in pendent 

witne s D sides giving evidL ce on th r 

own be .. 1a.L.. 'l'.1 _ 1 agistrate convicted, s ying 

riv tely to r,.r .>Jorman: "We r agi _rate must 

..... upport ... he olic in h ,... ca.-e'" ofherwis we 

0 l lot' - T Prof • 2 I': 

qi rates tena to nc i e t p l.c 0 ficers 

wno up be:tore t lCr nd, as Gl nville 

'il.!.l.u.I"'l • ·t ..... r ly · un to p ak th ...... , 
trutll a p rh< n V a11q t u i , oucrh 

r.egularl allcqed t b l··i r n nnt II owever, 

~ olic~ an'~ words o d net et kn aaain~t that 

of tl c tizen ner lv C f rrn r is n 

uniform, and on a con 'et of e id nee ·t ··always 

1,.;C """"ary t thR cas en rouaht hom 

bcyon reasonable doubt. Again ~o q1otP Glanville 

11 lthough it is oubtle s rare for a policeman 

to giv wilfully f lse evidence against.a man 

whom he believes innocent, it i not unknown 

for a )Olicem n w10 believ s, the defendant 

guilty (as he generally does) to embroider and 
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~tr ngthen hi~ 0 vidcnce tit th object of 

~rocurin a convicti n . 1 '(), p'te m ny official 

nials th t pro otion in th F rce depen s upon 

s y th t s~rne young on t~b e; eliev th tit 

0 •or th sere so n unc 'tic 

cceptance of all pol~ce t ,ti 

o c i es obJ.rved 'n g tr te' courts, is to 

cpr c t a. 11 (Ibid. 25 • 

in ., Ze 1 1d ome magaistrates appear to 
tre t p i.ce evirlenc on t e sie tnat whatever the 

lice i alway ri t nd to t .e rulesof 
evid nc n~ he .. i nc ar-.. siraply dead 
1 t:.t r • n ·11 > I 1;.io 1 f s s t e C e ,f an 
a us • b OU h ·f re tn g st t I Court 
in 0 '1- ('( 0 inci inq a·sord'r. 

, 97~ 0 1.ng r . " I J., • 

11 or ut:i n, err c st ted 

t t C nd 

Ur:' ir.g n at th police 

r try· q to control,~ v·nq i~ r 

i..,. ea d o tin nco ra nt to crowd. 

rr·c to rcca l t e word 

s d by _' ejl l. Coun'"" 1 for th ef n nt 

gg te~ that hi cJient co1ld av s1oute 

'L~ V th olice alone for all you know'. 

Counsel also su g~sted that O' eill could have 

. rely bee trying to ee "hat was going on. 

erric'~ denied this and stated th t the ctefendant 

was aving an ol.>viou effect upon the crowd, although 
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coulc1 not gi v ny exam le of this. Merrick 

a J ttcd ving o'. ill b fore 'a f~w 

i 1es', ut ni nol g r dg ga'nst 

·11 statea th · h ha1 le~t otel with some 

friend~ and - at t )arty ,as w lking trough 

the crowd to get tot ir -ar. He herd 

a an in fro,t of li 

u n 

err c 

ra be fror:1 

... ortca hi 

sp ing to i 

e 1 somnth'ng an ~as 

lin by Const 1 le Merrick. 

o tle _olicc v n without 

ro excl iming 'Not you 

qain - ~· 1.· ~ w"" go q i '. Terry O' eill' s 

t-=1t nt n 

Bot wit 

n ithe 

tn° ses 

vide (...:> •] s 

s Ui-:ll'li g u 

0. t 1 

i:.eci fro 

confirrno 

·tdted 

t 

ue .. 

ny tw litne s . . . . 
t th F • .. no t lad 

l i ~ arri.:i. Both 

, t the ol' e 

c01:rt..ct. 

I: n -nt o'nted 

ho to ve 

[ , 11. ma is r a 1 

t e ~ et· furtn r. 

oo· o ti · t 11 to delib rate 

i- ·nal ronounc m~nt was 

''ln 0 i evi.. .. nc ai too a lie. 

I I 1:1 n tne 0 iti ! o .. deci 19 ere ibility, and, 

ta] nq 11 1att rs .'.!..nto account I'm s-tisfied that 

the police evid nc is corr c.:t' . . . . 
''J: 0 uty of the olic is g tting mor and more 

rduous - a yo C 9 tting n th w y must be 

ev rel t it. 

It is· co n prac~ice mo gm g otr t s 
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to be r ... luctant to conoid r tha_ olicern n ay 
have 1· in court. Earli~r tai y r in t case 
of Jesus Christ v. Te Pol'ce 

made a similar d cision, vit. similar 

In neitler instance die ,e et.er to 

reason for his d~c101on . . . . II 
Inc t lis th lay n 

g ·ra e) 

co nts. 

• )1 in the 

for fonu g t. 

tne·r j~aici 1 

ucl 

i p 

a n t r.) · 

th c ... rt 

i'1 t· ir 

t b "xc,sed 

have d_serted 

.,·t the 
prosecution. 

Tli unored:.c ·ability of juri ... ' ? r ic C" n · the 
unc r, ... ainty O!: In""'"'i ar e 
ext nt L r A d t:n er ti' , '1 "Tle ly 
th t C gu e 

'C l.. ... c... t r-:ct'ce ") 

e y, t rc.,ug 0 .... n ct,een • 1..J 

n and t 1e cc 1..,ea r n ctual 
tri l the par l. $ • "1 n t s 

, 
to or innoce C • -. 

cl r ·sti.nction we-n 0. t.1 n , t •f ndant 
who dee 0 pl au quil y t. C C unt, r 0 11 the 
cou to, f rr d. aga nst t i 0 n et. n and, on 
t ot r l · nd, the dc;;fe. c..a h. u .... i only to 
one, r s e, bu .. no _ 'CO a 1, cow ts n the indict-
mont. e plea of not guilty to 11 r ining counts on 
the in ic~~ent if acce c by tle r w cution and provided 

that th Judge agrees to th arran em nt of pl as re 

ge er ll.1 put asi e with th not t.1 t! y r II to be 
left on the fil - not ro c i a exc t by leave 
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of th court.•• 

A tuay by.., r h McCa and Rob rt Purv , 
r por in t ir p Juri (1972) 

Of C s of guilty 1 a b 112 d fend nt s ewe 
th t oft 112 nt lea·· guilty to th 
w.ol ndict. t as it toad, ana the other 64 

f nd an rr na e t of plc s cc pted by th ., 

ccur -• Tnc et r a on for a .fend nt' ecision 
.. hi le ·1.11 obv our:ly vary fro C to 

.o 1.. i .1 1.. 1 c ,\.? 1 uor t co- uthors • revic 

it ras oi,t.u or. in not, not 11, ea s 

g lV 

eh g 

I1 

C 

t ly 

t 10 

r c nt 

r 

l 

i 

11 tl 

\::h r 

l. 

..... 0 

f 

t'v th t 

t or l, t- inut 

r reviewin hi brief 

re;. t y t olicitor 

n 1 to ny c s, 

o t rt. In such 

nt' 1 g 1 

g c 1 co1r 

x eri c nd 

soft 

in th 

kno e ... g of th 

1.uio yncr 

cruci 1 rol 

r , l y =.t 

roll i 

von r xt•n iv 

loc l ju c 

le -eh nging 

r i n 

rr ng o.... le nt il not only 
CTivin ood advic t t. ef n nt, but 1 o 

n gotiating 

l nt tot 

.... pro.~ cution, occ ·ion lly rafting 

i diet nt, and di cus ing the 

ro o e arr 1g cnt with th jud • 
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3 
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J ·d i th r y r gge dee) r into 

ple - inin . th qu stio of mitig tion of 

nt n s to b th chi foun ation o he l a-
b rg in ng roe I t1 d ci ion u t 
f.) intcrpr t d s dir ction to tl j ic . ry to 

\ t dr , unst nti 1 v fro lat v r p rt it y h V 

of th 

r l.nc .._ 

n t. 

rl 

te.1.y · 

1 for 

f Ct • V 1 • 

in cin t 

in 

r 

0 

1 

err-u iv~ or co rciv 

t th ti r i c ven i.Or 

fo~ l n gotiation· c duct d b t en 

ros cution T j d , th n, 

C nc r bl to cont i ut i no 

l: t f n 1 a i-tio d at 

lt O lql t C i 

ro d 

to i ric t v riou 

r po ibil ty of 

t· 

of s rv r 

( 

l 

• • • 27) • 

"'l 1 n i o gr t r 

i rt C ~ o cur d il ;it, ju i~ val. 

C V r t 

h C 11 i 11 t in tJ n, t• a c1 ion to 1 

• · l t to th 1,;h r91.:1 (or 11 th c 1arg. ) g in t l im 

or, tiv l, t 

cc 

0 o t1 eh rg s 

nt f l T 

art o 

nc cou .s 1 

h vin:1 x rnin d his l>ri f, r vi 'd t c vid nc, 

c n rr • ·t hi in tru ting solicitor nd om tim 

n 

wit 
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ro cution, giv d f nd nt th vant g of his 

Vi.. .. . t i.. .. t i cona pet of pl a-b rg ining th 

1 

r 

it i 

b 

t pro cution, fr qucntly, to ov r-ch rg th 

at i , to in rt very c rg w ic co ld 
ly b ..,ai to ri< itu tion V wh n 

r t .. at l. t l. unlik ly th t o · r' 0 

on t n V il bl . be nd Purv 

( upr , 19) i lu tr te t i 

t...1 t l l C I foun 

·yr r, 
, r , r 0 V 

l r 

t C V r 

t , h 

1. .. rn ti s) 

t C o r o 

t l n tio 

y.ter1.o 

s t t 

i 

burgl ri 

1 ,.. it , 0 d 

ro c t'o , or · nt 

via nc on th oth r 12 count, 

r n t t con \rr 

t nc woul in any c 

11 

gre 

t pl a o t\lO count of h 

l du > nt nc to ix ont 

co nt, COIC rr nt u p nd d. 

I UCl C s of ove -eh rging it oul 

n 

C 

to 

ndlin . 
on ach 

h t 

t 
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th 

1 t 

t 

I 

i 

) 

(T 

11. 

.r 
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i y, 

0 

n 

t V 1i le . 
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1rt r. r , t pro C ti will g n r lly b 

C 11• r y to r r g tit of 

C OU C n ic io 

riou C ' or in ,O on 11 th 

• , V n i 11 c. iuvc ig t, 

n t b th • h C --o C r nt 

,,ill in om C e 

f rg ) in t naict nt 

tl ·erci • 

f r , an .ru t, 1 s 

u i t 1.ni g 

toe f cou it, 

rt 1.linq 't:O ro r oo 

nd 

of ccount. Th 

t 11, t .. count 

C t 

r 

c rr nt 

(I i . 

ro the int of vi 0 

.... 

t 

C 

o on y to 

t 

.r O 1 thi.: 

o t i or 1t ooJ ction 

ir in 1.. • · .1 t c 

in t 

~ti 

of 1 

V tl 

C I 0 l g i ty. 'h ict bility of t1 

ict n mcert i ty of t d ci. ion of 

gi tr nt it bov, cul d ith p e ur 

a l'ad ~Y 1t u i stic poll- nd effici ncy in e 

ro cutoru coul b o gr ta to comp l n innoc nt 
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nd 1 t to co 1 to a er m w ich h n v r comm· tted, 3 

n n gr ·t t n r in. r nt in t polic of -
tilizing t 1 factor ins n ncin m 

i t tin oc nt ill b nduc d to () 
l d gui ty" in ol. 66 l L.J. 

(19 ) at p. 20. 

k ation of r 
~ 

.r ro l .. 0 ili l ... 
t t f n uilty -. D 11 C or l .l. l ... 

cc ort: 

i , 

n t 

io of 

J 1 t~ 0 n C. 
ngl · co rt 

.,J •i t 1 Q il y i 
f r .n 1.:.,. J. 

obv'ou 0 l r ining 

t l 0 t d ) 
• l • ; 

j~ 
ml l . urv y 0 •d. 

i 0 . h inc nc ( ... -7} 0 

ini g in tl 1 I 0 li.;V r, 0 ly 
V r .. 11 ropo drnitt guilt 

0 ly if r t fro t 0 . l d 



in 0 n 

0 

V'Jl. 6 ,~9 r 

"Pl 

f 

C 

r 

in. usti e 

i l La, 

Cri i olog nc.. ol~ ~ sc·en , 7S. 

In 11 t~e· ea eJ, t1 r fore, cri 1i 1 justice 

merely n ... ans barga·n nd goti tin~ et een ~he 

pro ecu~ion nd th d f nc. Te rmi. ation of t·1e 

true gu lt or ir.Llloc nee of t 1 ace i not co. t' etely 

ignor-...d pl ys a very ins g ificant p rt in h- plea-

bargaining proce·s. u ·cca ... e nd urv s ol.>servea: 

II re i of the 0 C ses in tl e resent stu y 

leave::1 f;r i rl:r:, on, suLst ntiated by an 

xar i _i l 0 tJOliCt.: c.. court docUr:tcntC-'!, t t 

C ange of plea r t e result of realistic 

a practical c1 dopted by police, efenve 

n r s cution law er', jugs and often, t1 

.... 
[.1.ne caw ] g n r lly a·s osea of ter 

b tw n 1 "Y of b t ides infor al ne ot' tio 

act':i nnt o i r 

by rh rtori , innue do, su 

confound a jurv 

tic , 

intimidatio nd tion n tn rules of 

~vi nc a d roe ire, ut n or er to reach as 

ex editious a d s con ,ica n qr em~ t a 

possi· le after ab n run·nt f prct nee, 

a concentration on prac ical calcul tion and n 

0 ,;:Il confrontation it .ard fact an re 1 

prob bilities" - By-P ssing t e Jury (supr , pp. 

26-27). 
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b n th tion oula V il bl to -
innoc 0 ly n t to u'lt n . m 

ia. t t, n 
r t oc nc i l 

n Jr nt; it i k 
0 r 
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l 1 --

( .L 5 ) D 
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I 

• 

r t r OI . ·irotly, 

t r l. n 
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on nd 
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t r y 

t l r l. f op C t r in . 
'l l nt, ho , or 1.nn c C 

f t. CU d i I th r £ I t 
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j~ , 1 1 ., r g. 

to ro 0 ,;y 1 ot 

co u V r 

ll. v. i [ 9 5] 

ri . L. . 9; i s, . ugu t l , 1 65. T i 



82 C 
n 1 b • a W 0 1 ~a ot Gtu.lty t l i 3 

tr 1 to C r of t t t it 1 -
r, ut 0 on t 1 b n conv et d. I rn 

t C rt of ri in 1 pc 1 to r fr n vi C t t f r d fro bno lity 

of ic. ea t 

th not t i. C k 
V tri 1. r 

~ n t t1 C ! t. i ~ 0ul t d to 

'.,t G ilty -~ n D 
t t h w s l 

i r r 

<..:C V 

t t t tjng cution 

0 roof 1 
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