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DISCLOSURE OF INFORMATION IN THE POSS

55

OF THE TRIBUNAL

TRODUCTION

b

L

A

his paper sets out to discuss the question of disclosure
f meterial in the possession of a tribunal or other body

bliced to act in accordance with natural justice (1).

Y

irst, the general principle of disclosure will be dis-
cuscsed (Part II). Then some of the situations in which
t+his dutv has arisen will be examined (Part III). This

leads on to a consideration of the scope of the principle

which will have been touched upon in the previous section

(Part IV). Next the exclusion of the rule will be dealt
with (Part V). inally some general conclusions about the
duty of disclosure will be made (Part VI).

1030 THE GENERAL PRINCIPLE OF DISCLOSURE

The necessity of disclosure has always been regarded as

or answer any relevant material in the possession of the
t+ribunal and this demands that the material is disclosed
to him; 1lastly he must have a full opportunity of putting
his own case. As will be seen later (2), the first

requirements can be regarded as part of the duty of dis-

losure, and the third requiremen

1US !
~antral o= he TrAaniry that tTh B e kG O NE AT ~Te111d1 0ced
central to the inquiry that The party nds Dbeen prejudl ced
in putting his own case.

(1) For the sake of brevity "tribunal" will be used gener-
ally to a body which must act in accord-
ance justizeei

(ii) fj &
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Most of the judgments upon the question of disclosure

draw upon the judgment of Lord Loreburn L.C. in Board
i Jt

of Fducation v Rice (3). He said:

"In such cases the Board of Education will have to
I

ascertain the law and also ascertain the facts.

need not add that in doing either they must act i
good faith and fairly listen to both sides, for that
is a duty lying upon everyone who decides anjthing.

But I do not think that they are bound to treat such

a guestion as though it were a trial....

They can obtain information in any way they think best
always giving a fair opportunity to those who are

parties in the controversy for correcting or contra-
dicting any relevent statement prejudicial to their

AT

Before an opportunity of answering any mater ial can
arise, the material must have been disclosed. This
ig implicit in Lord Loreburn's formulation. Both
disclosure and then an oppertunity of commenting upon

the material are necessary for natural Jjustice to be

‘__J

The judgment of Lord Haldane enunciated a genera

D
bl
85}

Q

principle but the courts in subsequent cases have
to apply this rule to a large number of different
d faetual situations. rit hab oi

remarked that the common law tends to develop from
fic to the general. A princ

large number of cases. Here the opposite

process would appear to have happened with a broad
rule being the starting point for subsequent develop-

v~ Plumstead ' Board

o
)79 per BEarl Selbourne L.C.
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inflexibly to every case. Lord Loreburn himself

placed a limitation upon it - only relevant material

need be disclosed.

PR

courts therefore were faced with the question

o 0

r the rule should be applied

] to any particular
situation. There may be other factor

rs present (5)
which make the courts take a restrictive approach to

the application of the rule. They alsc had to consider

~+ion as to what kinds of material need be dis~-

closed and where there was a cuty of diseclosure I
: : e l
irrespective of source. Some material is of a nature !

¥

+hat it cannot be disclosed in a manner that is help-
)

ful to the parties (6). The courts were thus led to

make distinctions as to the kind of material. Likewilse

as we will see, the courts have said that material from

some sources need not be disclosed.

The formulation of Lord Loreburn was unhelpful in

other ways, It did not lay down the time at which

iisclosure should occur. Nor did it take account of

the fact that there may be broad overriding grounds

for the exclusion of the duty of disclosure. All this

had +o be worked out in later cases in which decisions

have been challenged on the ground of breach of the

duty of disclosure.

(5 e.o. the need for frankness between departmental
officers. SeePart III B (4). ’

(6) c.o. the tribunals members own views as to public
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ALz THE SITUATION IN WHICH THE DUTY OF DISCLOSURE
ARISES

The object of this part of the paper is to examine the

various situations in which the duty of disclosure has

arisen and in the process to discuss some of the areas

in which the courts have been unwilling to hold that a
duty exists when prima facie the general rule is app-

licable. It is proposed to divide the subject matter up

as follows:-
A Disclosure of the allegations against OR
issues confronting a party;
B Disclosure of factual material and opinion
in the possession of a tribunal;
C Disclosure of a change of thought by a tri-
bunal as to some basis for their decision.
A Disclosure of the allegations against a party

A party must be given notice of the existence of alleg-
ations against him, and sufficient particulars of them,
in order that he has an opportunity to prepare his
answer.
This rule is normally dealt with under the separate
requirement of notice (7). However, if a party does
not know what allegations are made against him or
alternatively adequate particulars about them, he is
prejudiced in answering the case against him in much
the same way as a person 1is in the more tisna NelseE =
osure situations where specific prejudicial material
is not disclosed.
(7% Yhe Saiith.  Wudieial | iew of Administrative

etion (8Spd ed.) 172 et seq. ]
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entitled to have the issues confronting him
brought to his attention (8). e

=
re. Likewise the rule that a

is based on the principle of disclosure. Moreover, in
me cases the sole or main basis of allegations may be
entical material in the possession of the

1, but which is not disclosed to the parties.
well illustrated by the decision of the Privy

in Kanda v Government of Malaya (89). The

s

cision to take disciplinary proceedings against Chief
or Kande was made as a result of a re

o nquiry set up to investigate the

ed for use at the trial of a num

i m
cused people. The BRoard's report made very prejud-
] I YV I J

ession of opiniefi. The
~eport was not revealed until the fourth day of the
hearing of proceedings to challenge ih validity o
decision which had been given against ¥anda mainly

uoon the strength of the report. Lord Denning 1n del-
E S 2 - 5

ivering the advice of the Privy Council said:-

"Tf t+he right to be heard is to be a real right which is
worth anything, it must carry with it a right in the
accused to know the case which is made against him. He
must know what evidence has been given and what state-

ments have been made affecting him, and then he must be

given a fair opportunity to correct or contradict them."
{107,

Lord Demning's statement that a person must know the case
against him is wide enough to cover both inadaquate know-
ledge of allegations and the non-disclosure of relevant

(8) ITn Re HK (an infant) Eﬁ? U 20B, 675 B30 C?
’ i P (unreported) ﬁ deci

- 3
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Evidence. Kanda did not have adequate knowledge o1
the case against him because of the non-disclosure

of the report which was the basis of the allegations.
Fe only had the barest possible outline of the case
against him, and he was prejudiced both because of
this and the lack of opportunity to comment upon the

Bepeort.

In summary, it is suggested that the requirement that
i

notice of the existence of and adequate particulars be
given to a party before a hearing, can be rationalised

as part of the duty of disclosure although disclosure

requirements and this part of the notice requirements
are treated separately in conventional analysis of the

audi alteram partem rule.

B isclosure of factual material and opinion in the
possession of the tribunal
(i) A tribunal must disclose to the parties relevant

facts and opinions placed before the tribunal by an
external source, including the parties (11).

This is a very common situation and the reason why such

material is not disclosed vary from a desire to keep a

source of information confidential (12), to a simple case

of oversight (13). Thus in Douglas v Dyer (14), police

certificate
placed before a magistrate but were not disclosed, and
confidentiali was raised in order to justify their non-

disclosure. £7wards J. rejected

11) See ge
(1936]
(19u6)

(12) Douglas v Dyer (1908) 27 NZLR 690 and
KLy post.

WAanrnd= <7 <+
) Kanda v Government
7/

N

(1908) 27 NZLR 690,
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ninformed of facts which militate against an

18
applicant's claim for a certificate, he is certainly
bound as a matter of common fairness and justice to

inform the applicant fully as to the alleged facts
before acting upon them to the detriment of the

applicant" (15).

Fdwards J. was further of the opinion that the claim
for confidentiality could not justify the lack of

disclosure. The magistrate could not receive a

5]

m

report in confidence. It should be noted that in
circumstances, which will be dealt with later,
a +tribunal may be justified in making only partial

sclosure or even no disclosure at all (B

ases have concerned a council making repres-

Other case

entations to a minister about the desirability of
confirming a clearance order at a stage when a
minister was acting in a quasi judicial capicity

(17), and where letters were submitted to a tribunal
about the competence of an arc chitect who was seeking

registration (18).

e duty upon a tribunal to act in accord-
ance with natural justice, it will not be sufficient
faln

this principle if the undisclosed

U

material is used to ask relevant questions with
cidating the truth of the material (1873,

Natural justice will normally demand full disclosure
raal

=

while fairness will - at

-

(R 50 il

GElNE ) post Part -

(17) ~ington v ,;r Health 11935 1KB 249

(18) R v Architect Ffration Tribunal ex p. Jagger

Tou5] 2 ALL.

Cam

)
w
-
bed
o
=




— B e I U T T D

ording to cne case (20) - be satisfied by disclosin
the "gist" of the material to the parties so that
they can have the opportunity of commenting upon it.
(1i) A tribunal (and any other body obliged to act
judicially) must disclose reports containing facts or
opinion from external sources, which have been solic-
ited by a tribunal or obtained by its officers in the
cource of investigation of the matter at hand (21).
Many tribunals are not bound to take a passive role
in the gathering of relevant factual material and
expert opinion. They may have express power to make
inspections, ask for expert reports or obtain its

material in any way that it thinks fit but such

tatutory provisions do not exclude the necessityv o
o E 9

1selosure (22)

fixing body acts upon factual material within il 06
an

official knowledge d does not disclose this until
after it has reached a tentative decision (24), or
where arbitrators obtained further information

losure to the other party (25). Likewise

SC
21 justice is breached when there is no dis-

R v Baining Board for Great Britain [19

For the gene pproach see R v SChiff ex p.Ot
General Hospitel (1969) 9. D,L.R.t3g) 434s ait]
(L‘/(W 7u. D.L.R. (
—l— —
o L@ §

H o

A

s Board ex.p. Canestra

(272

<23> [ rad .‘:\At',, u = 666.

2L TR M1l indrd ex.D mkin 1 e

(25) Eastche )] P - 362 1. Lloyds Rep.
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closure of matters of opinion such as valuers'
reports (26), engineers' reports (27), the
expression of opinion by referees and medical

opinion (28).

including his own recommendations as to the course
of action to be taken by the tribunal, then there

ie a duty to disclose this report.

This proposition follows from the previous one in
as much as there is a duty always to disclose new
nformation unknown to the parties. It is
that the duty applies to unknown factual
. TFor, if the material has been "heard"

by the tribunal in the presence of all The parties,

+here is in fact nothing to disclose and no ques-

+ion of breach of the rules of natural Jjustice can

zrise (29). The present situation has some of the

characteristics of an internal report as discussed

in the next section, but unlike an internal report,
£ Lhe paet

e

t+he factual information is unknown to
ot have the opportunity to contravert the

vidence. The present situation is of significance

because of its "halfway house!" nature but mainly

because of a recent New Zealand case which invol-

ved the exact factual circumstances under discussion

)61] V.R. 89.

LR g8

@e7d] 208

Commissioner

LR )
~J O
~

P N

N
@
A

exp.

(29) South Midwives
RBoard rial was
obtained in the

course of
Report
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1d which is important in the context of purely

internal reports.

ision of Wild C.J. in South Otago Hospital

c
oard v Nurses and Midwives Board (30) concerned a

situation where one of the reports made to the
defendant Board contained new statistical information
and a new opinion upon the question whether the
Hospital Board's grading as a nurse training school,
should be changed. This report was made by a sta
nember of the defendant Board (31), and inadv

2
it was never communicated to the Hospital Board

Wild C.J. held that the omission to disclose the
report was a breach of natural justice and that the
Board's decision ought te be guashed -~

"T feel bound then to held that the unfortunate

omission to provide the Hospital Board with a copy

of the Boyd Report resulted in a breach of natural
Sustice. It was an unintentional breach but none

the less a breach that obstructed "fair play in

" for the Hospital Board could not answer

jol}
@]
ct
150,
O

aterial of which it was not aware" (32).

Wild C.J. was not faced directly with the question
whether there was a distinet duty
ts of the report (i.e. the recomm-

e i staff member) as no part of the
report was in fact disclosed. However the general

2 udgment (33) is towards

e 3
the view that he regarded both the new recommendation

(30) {1972 NZLR 828.

(31) The "Boyd Report" ibid 835, 836.
{323 1Ibid 836.

(33} esp. at 88386,
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and the new factual material as both highly relevant
to the precise issue before the Board, and that the
parties should have the oppo rtunity of commenting

upon both aspects (34).

(iv) The next area of possible application of the

disclosure principle concerns int gl e poRES S

The type of report which the writer has in mind is
one which contains both factual material which is
already known to the parties and recommendations
either generally as to the merits of the case or
upon some particular aspect of it. Alternatively

it may only contain one of the categories of ma terial
mentioned. The report will have been prepared b y

ember) of a tribunal or

an.official (but not & &

overnment department.

Tn accordance with the general principle of disclosure
enunciated in Board of FEducation v Rice (35), it

would seem prima facie that such a report should be

lisclosed and the party aggrieved be given an opp-
ortunity of commenting upon the recommendations

hut the House of Lords in Local Government Board v

Arlidge (36) decided otherwise. It was held that an
inspector's report made for the purposes of an
institutional decision about a clearing order, need not
be disc ed This was despite approval of the earlier
Education v Rice

(37) and the opinien of rd Haldane 1,.€. that the

present was an "analogous case." (38)

(34) Idem

(35) {1913 A.c. 179.

(2 - Yeid A.C. 120.
(37) .\]_QMK N N e

(3gy [eid A.c. 120, 132,
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In the judgment of Viscount Haldane, there is

no clear disinction drawn between the three separate
but interrelated issues that were involved. Lord
Parmour dealt with each of the submissions raised

by Arlidge separately (39) -

(a) That the Board had to act personally in

gathering its materials;

(b) That the report of the inspector had to

be disclosed;

(c) That the respondent was entitled to give
oral testimony before the Board in addit-
ion to his hearing before the public local

inquiry.

(a) The House of Lords rejection of the first point
is readily accepted. A minister, or a board of which

he is President cannot be expected to do everything
personally (40). Even in the case of the more usual
statutory boards and tribunals, there is authority
for the proposition that the "hearing" part of the
decision making process can be delegated (4

4
in Arlidge the matter is not strictly one of delegation.

b=

+ is an institutional decision. Formally the decision

is that of the Board, and it had to be signed by the
President (the minister) and the secretary, but as Lord

wn

haw said in Arlidge:-

MH1G..44+0.0(the Minister's) Board - that is, all the
members of it together - may never meet, or they may
only be convened on some question of policy; but a
determination, signed and sealed and issued in correct
form, stands as the deliverance of the Board as such
for which determination the President becomes

answerable to Parliament.'" (42)

(39) Ibid 1u2-1us5.
(#0) 1Ibid 133 per Lord Haldane L.C. ;
(41) Jeffs v New Zealand Dairy Board hQBf] i T

551, 868-9.
Cugs o« gie A.C, 120,088,
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The decision is in practice taken by some higher
ranking official in the department who has been
assigned the task. Likewise the job of hearing the
evidence is also carried out by another departmental
officer. This is part of the deparimental process -
"Being impersonal and corporate it (the department)
inquires by one organ and decides by another .......
No one contends that it is any part of the inspector's
duty to decide anything ......... this conclusion of
fact, if he thinks fit to submit any, "binds no-one"
they are simply stated for the information of the
superior officials in the department. From beginning
to end the appeal is one continucus department tal
exercise of corporate functions. It nowhere involves
+he communication of the appellant of internal reports,

any more than it invelves the exposiTjon of the dec-

iding officers mental processes in arr ving at his
decision." (43),
This part of the dissenting judgment of Hamilton L.J.

exception of

an
=
= 4
liis
&

=

t
e
m

(Lord Sumner) can be accepte

ond issue in the

)
0

+he last sentence which raises the se

case. In conclusion, it is submitted that the first
obje on raised by Arlidge was rightly rejected. It

_L
is in line with accepted departmental practice and

constitutional theory. (44)

(b) The second issue 1is the one of direct conce

in this paper. It has argued that the inspectors

report should have been disclosed and that to with-

hold it resulted in the deprivation of a fair hearing.
(43) {1914 1 xB 160 198 per Hamilton L.J.

3 5 | Ty
(44) R v Skinner {196@ 2 QB 700; see als r

>
=
=

™
fu—
o
@)

o

7
td v Commissioners of Works {843
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The House of Lords held in reviewing

the majority

of the Court of Appeal that the spondent had

received a fair hearing. The Board had to comply
with natural justice but this did not demand dis-
closure of this report because it was an "internal

matter" (45) Lord Haldane said -

"Tt might or might not have been useful to disclose

ort but I do not think that the Board w

do

thig rep
have been
the

1

an i1t would

O
o

bound t so any more th

bound to disclose all the minutes made on

re a decision was come to.

in the office befo

he report was "internal" in the

pared for the use of the deci

L,
|

course of

-
e

-

as

inspector w
although he did
the
(47,

tribuna

pRogess

He heard evidence

.

macde recommendations and his

with tha t of &

the

compared

ence before parties.

evidence and submissions which

the pre: of

sence
inspectio
> only

upon an

disclosure

pdvtieS does

not

held public

inqui

mad

a

A
e

submissions were

no duty of disclosure

A

iderlying

1

Ui

all the judgmer

most clearly expressed by

as

papers
(46)

60, Hamilton L.J.
20,

. { &)
Denby & So
o i ’/)

198 per
134 «

+
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"If the report of the inspector ecould be regarde

I

as in the nature of evidence tendered either by the

local authority or the owner of the premises, there
would be a strong reason for publicity. In my

opinion it is nothering of the kind, and is simply

a step in the statutory procedure for enabling an
administrative body, such as the local Government

Board, to hear effectively an appeal......... The

obligation on the Local Government Board to hold a

O

public inquiry in the locality is to enable the
facts on either side to be ascertained by oral
testimony, subjected to the test of cross examin-

ation, if either party should so require, and to

BIERES. il b el &y T omportunity to the appellant

t+o be heard before dismissing his appeal......."

CUBD:

if 3y fact . thefunction of the anspecior wat nerely
to record the fact and submissions made by the

parties, it would seem that the decision in Arlidg

upon the point of disclosure is correct since the

is no corresponding duty placed upon an ordinary
tribunal. However, the inspector's report can be

assumed to have contained more than just a summary

of evidence and submissions (49). It would have

contained the inspector

based upon the evidence. This role therefore was
more an one of simply "hearing" the submissions
and evidence to which no duty of disclosure would
attach. Since the recommendations were not dis-
closed, the objector did not have the opportunity

D

of commenting upon them. They would have had a

(
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highly persuasive effect upon the deciding officer.

The House of Lords did not direct themselves to this

point but were of the opinion that, as the objector
jad been given a full hearing at the public enquiry
and that there was no specific factual material or

submissions that had not been disclosed, natural

justice did not demand any more.

the members at an extended hearing and containing

recommendations (50). In such a situation., the factual

material is received from the party concerned and so
no duty of disclosure arises. The recommendations
prepared by a member fall within the general rule that
a tribunal need not disclose the decision that it is

proposing to reach (51).

The problem is that an inspector does not occupy the
same position as a member of a tribunal who provides a

report in the circumstances just mentioned. The
inspector, although part of the institutional decision
making process does not actually decide anything.

This is done by a superior officer in the department.
The House of Lords got over this by reasoning in thi
manner:—- The decision is a departmental one taken in
constitutional theory by the minister or head of the
department, but in practice by officials in the de-

partment. The decision is that of the department

b

as a whole and as the inspector's report is part of this

(50) South Otago Hospital Board v Nurses and Midwives

Board 11977 NZLR 828, - "Hosking Report'

(51) This rule is probably subject to a broad qualif-
ication if the parties have been misled as to
the basis upon which the tribunal is likely to

Geedde Se Papi SRIEC S S POSiER
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internal and institutional process i1t need not be
disclosed. The House of Lords in fact equated the
position of the department with that of a tribunal
for whose benefit a member produces in the same

circumstances as occured in South Otago Hospital

Bo=ard cace W52k

This equation of the two positions may be correct in
constitutional theory but the writer doubts whether
substantial justice was done to the objector. Some

members of the House thought that disclosure would

w
~

impede frankness and departmental efficiency (5
and lead to the disclosure of anything in the file

of the barest relevence (54%). All of this may be

O
Fh

doubted. The writer is the opinion that the

objector should have had an opportunity of making

written submissions upon the report. The decision
(55) was criticised in the Donoughmore Committee (56)
and in the Franks Report (57), and was never the law

in Scotland (58) (58), but apparently there is still

no duty to disclose such a report in England in the

context of compulsory purchase ardent planning
be

appeals (59), until after the decision has

(52) f1972 NZLR 828

(53) See [91¢[ AC 120, 138 per Lerd Haldane, 137
per Lord Shaw, 151 per Lord Moulton.

(54) Ibid 137 per Lord Shaw.

(55) TFollowed by Swift J. in Denby and Sons Ltd v
Minister of Health {1936 1 KB 337

(56) Cmnd 4060 pp 4OL-6.

(57) Cmnd 218 1957 pp 71-7h.

(583 ~See De 8mith op+ e¢it 1885,

(59) Thid pp 184-185.
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Moreover in England there has been a considerable
amount of statutory intervention to secure a "fair
hearing" for an objector (60), and administrative
practice has generally become more open.
In New Zealand, as we will see, the courts have held
that internal reports should be disclosed, ther
ministers rarely are given the type of
was in issue in the Arlidge case and as a consequence
r

the courts could not seize upon the necessity fo

n r
Board should have heard the respondent orally, before
o

the Board as well as the opportunity given at the

local inquiry (61). The House of Lords rejection of
this follows from their earlier rejection of the
first objection and only Lord Parmour dealt with this
issue separately.  To insist upon an oral hearing
before the Board was to be regarded in the words of
Lord Shaw as an attempt to "individualise the Board"

rary to how a government department functions in

The House of Lords were presented with this i
atu

nery ns

Be that e

;4

if the alternatives we al jus
demanded an oral hearing before the Board or t
did not demand any further hearing other than that

given by the public inquiry. It is submitted that

J.

they rightly rejected the view that an oral hearing
was required before the Board. This left the objec
with other opportunity to make representations other

'$

(60) See De Smith op.cit 185
=1 ~1 ~ - 1 C D T
(61) \lgl% AC 120, 144-5 Per Lord Parmour
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than at the local inquiry. They did not consider a
third possibility, that an objector should be allowed
to make written representations to the Board. This

43

xhite wowilds beoff Little walue unless sthe pepont Gl
e

m

i
the inspector was disclosed but assuming the Hous

I—J
e
q
0]
oy
%,

rds was wrong upon the second issue . AT

I

2 t
pportunity to comment on the report would naturally
il

low upon the duty to disclose the report.

The recent New Zealand case o

Board v Nurses and Midwives Board (

been mentioned in various contexts, one of the reports
was made by a staff member (the Boyd Repo

contained both new facts and r o
part of Wild C.J.'s judgment has been dealt wit
a previous section (63). To itu
the report involved new factual materia

d
was not truly "internal" as defined at the beginnin

] o
= o
of this section, the general tenor of the judgment is

consistent with the view that internal reports con-
aining recommendations should

commendations. Even if

O
5
o+
i/
®
K
®

comment can be made up
the report in this case was truly internal, 1t is

- q
! L

submitted that the result should have been the same

c

There is no question of an institutional decision here
3 4 —

that could justify such a result that was reached in
Arlidge's case.

The other report (the Hosking Report) arose out of
submissions made orally at a hearing before the Board

that the position at the hospital had improved, thus

h

removing the necessity of a withdrawal of approval.

2} NZLR 878.
TIY () ramte.
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1

The Board sent one of its members
to make another ins
thought that this was an "eminently fair
for the Board toc take. Her visit was known to be

intended to help the B

party concerned or of a tribunal deciding the issue
upon a new or unrevealed point or line of thinking,
or taking evidence behind the party's back ......
The Hospital Board itself andits es
the exclusive source of the in
Hosking obtained. In
her visit and the opportunity given th
Board people to see h

extended hearing'" (6U4).

s ) L = = p - e B I e o T
Waild C.J. therefore concluded Tthat there was no duty

upon the Board to disclose the report so that it could

=)

be commented upon before it was taken into consideration
the decision is also 1n agccordance with

what has already been said in connection with Arlidge's

case. In some circumstances, a tribunal can delegate
the task of hearing the evidence and submissions.

This will be especially the case where the credibility
of witnesses is not inveolved (65). {ere it is a member
of the Board who has been given a limited task of
hearing the evidence but she in fact does not on

-

but she also makes recommendations as did the inspector.

Hinetion between e

m

There is a legitimate di

situations that makes the judgment of the Chief Justice

correct upon this point and the Arlidge decision
O

T o e - T 3 N R T e e e
unsatisfactory.  In the Seuth Otago Hospital B
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There is an identity between the person hearing the
evidence. It is truly a matter of internal procedure.
The recommendations could be discussed with the member
making them in the course of deliberations prior to
the actual decision. In Arlidge, leaving aside the
constitutional theory which surrounded the decision
there is no true identity between the person hearing
and making the recommendations and the person actually
deciding. The writer is of the opinion that the
situation in Arlidge is more nearly analogous to the

port" in the South Otago Hospital case, which

e
had to be diseclosed.

It is now possible to turn to the type of report which
¢

is supplied to municipal councils or their planning

A0

committees in New Zealand. Much of the litigation in
t disclosure has been in the context of

1é ®)
planning appeals which go to the Minister.

o | [ 0e 4 tay 1 ]
nd Country Planning
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oards. It may be said perhaps that the Arlidge sit-
1ation is remote from New Zealand experience a

here has been to vestnew forms o
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rative decision in tribunals rather than the relevant
inisters, immigration, deportation and overseas take-
overs being notable exceptions (66).

—~

In Denton v Auckland City (¢ the report from the

873,
City Engineer which was in reality pr

epared by the
Council's planning officer was not disclosed by the

planning committee of the Council. The report contained

i

-l

a summary of the factual material that was alrea

Yy

known tco the parties and opinion upon the various

e

7 o 3

objections. Speight J. held that this report should
ha

ave been disclosed and the failure to do so was a

) <f the recent Takaroc Prcperties case.,
) H”’@ NZLR 256 »

a

~
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breach of natural justice -

B vsavsss The comments and ecriticisme of the
objector's arguments were received by the committee
unbeknown to the objector from a person whose expert
knowledge and experience as a professional adviser
would be likely to be most impressive and compelling
to a committee comprised of laymen, albeit exper-
ienced and such opinions in so far as they might be
adverse (as some of these were) would be devastating
to the objector who had been deprived of the opport-

unity of answerings'" (68).

Speight J. based his decision upon the fact that the
report contained highly prejudicial comments (69).

Keith (70) finds this emphasis odd as in his view,
English cases consistent with general principle -
tend to suggest that facts (or rather new facts)

DO

should be disclosed, while opinions need not be.(71).

It is submitted that this does not represent the

1

approach of the U.K. courts. As indicated by the
judgment of Speight J. himself, matters of opinion

\n

can be just as prejudicial to the case of a party
a

uh

actual material (72). In many of the English
olved were almost

v
entirely opinion orientated but still had to be

Speight J. in the course of his judgment also

Car

indicated that a report which was a "purely factua

| -]

summary" should also be disclosed. He said that

the planning field is specialised and the committee

is very reliant upon expert advisers and thus if
anvthing of a factual nature 1s included 1in a

(68) TIhid ,260, 261.

(69) 1Ibid 266, line 48 et seqg

(70) X.J. Keith. A Code of for Administrative
Tﬁluunu]u occasi No. 8 Legal Research
Foundation 1974. note 79 page 56,

lec.eit note 19 >
See Low v Farthquake Commissi 1859

The Judgment o or Wild . he South
Board case, also supports this approach.

~ ~
~J ]
N
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report, then the veport should be disclesed not-
withstanding that the facts are known to the parties.

g -+

%
1

Errors may creep into the summary of the factusa
material especially because of the volume of the

work: -

"The parties are the persons most likely to be intim-
ately acquainted with the particular features of

the site and should have the opportunity of examining
and, if necessary, contradicting factual material

which is to be put before the tribunal'" (73).

Presumably in the passage cited, Speight J. is ref-
o the situation where errors may creep into

u of factual material already known to the
parties, and not where there is undisclosed factua

il
material. Assuming this to be so, the writer is of
o)

the opinion that his remarks about the disclosure of

summaries of known facts, are a salutory guiddine

for a town planning committee to follow "ex abundanti
cautela" rather than a strict requirement of natural

justice. Certainly if the report contains both

recommendations and a summ
the courts will not be con
as to whether the duty o

part of the material as it will be clear that there
n

has in any event been a breach of natural justice.
Speight J.'s proposition does not find support in any

A

earlier case. Admittedly no earlier decision quite
e

d
turns upon this precise point but the tendancy of the
courts has been towards the view that summaries of

known factual material need not be disclosed. (74)

73) 1989 NZLR 256, 267
74)

e.g. the Arlidge case (ant

o
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( 24)

One further point arises out o o
Speight J. did not seem to regard the repo

B

r
Planning officer as purely an internal report (75).
e

Fe said that the regulations concerning the procedure
of the committee "does not extend to the reception

ex parte of such material as was in the report" (76).

In the factual circumstances of the case, there is

no doubt that Speight J. was right. The report con-
tained the opinion of an independent valuation o c
There remains a question whether such reports should
zenerally be regarded as internal. If anything turned

on the distinction between external and internal

reports as the words were used in connection with
Arlidge's case, it would be necessary to conclude that

they were internal. However, the view has already

=

been expressed that internal reports should be disclos
t

The only valid distinction is

he one made in The
ma

o
0
&
=
o
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¥
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tal  Board ease =~ ‘a repeort
a

result of a hearing and summarising the evidence given
at it, need not be disclosed. Nor need it be disclosed
if it contains recommendations when the person making

the report is a member of the tribunal.

(v) A tribunal may not hear representations and
evidence behind the back of the other party.
o ®

q=

n is illustrated by a large number of

o)
cases. The rule has been applied to justices (77)

~
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rent tribunals (78), and other statutory bodies
(79), trade unions (80) a minister (81) and cases

of expulsion from clubs (82).

One particular aspect of this rule is that inspectors
demonstrations should be made in the presence of

both parties except where a judge makes an unaccom-
panied "view" of a public place by himself (83). Ex

parte inspections are never allowed.

An example of the approach taken by the courts is
Re an arbitration between Cregson v Armstrong (84)
where the award of an arbitrator between a landlord

and tenant was set aside because the farm was inspec-
a

d in the absence of one of the parties. This w
e

iew". The word "view" has more than one
meaning in the present context. Sometimes it means
simply an inspection as in the case first mentioned,
but it can also be used to describe a tribunal's

smarkation or reconstruction of events.

em
tuation that arose in Goeold v Evans
(5 c

1

urt Judge in this case attended

& (&
a demonstration as to how a furnace operation worked

(78) Re V. Newmarket Assessment Committee [jgu@
g AIT E.R. 371; i
(79) R v Milk Board ex p Tomkins [19u4 V.L.R. 187
(80) Taylor v _National Union of Seamen (1967] 1 WLR.
539 .
(81) Errington v Minister of Health {1935 1 XB 2u6.
(g2)  Fisher v FKeane (1879 11: Ch.D 353«
(83) ' Ceold v  Pvans (19511 -2 T:L.R. 1189, 1191 .
(8u)- TIBSLY 70 L.T. 106.
(85) f[195I] 2 T.L.R. 1189.
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in the defendants factory. The demonstration was
held in the absence of the plaintiff workman. The
Court of Appeal held that the demonstration was not

conducted in accordance with natural justice. Lord

Denning said -

"Speaking for myself, I think that a view is part
of the evidence, just as much as an exhibit. It is
real evidence. The tribunal sees the real thing
instead of having a drawing or photograph of it.

But even if it is not evidence, the same principles

apply. The judge must make his view in the
resence of both parties, or, at any rate, each

barty must be given an opportunity of being prese
i

e
then a Judge goes by himself

V)]
s
=5

i
to gee somerpublic placessuchiasthet siteo of ¥at noad
P 2 5

accident, with neither party present" (86).

Lord Denning was clearly of the view that a "view"
was evidence whether it involved an incpection or a

demonstrations lHodsen Ll (87) twasleofatditfervent

evidence, but that the demonstration in this case was
4 than a view! and thus amounted to

a
mervell L.J. did not express an opinion.

The other point that arises out of Goold v Evans

(88) is Lord Denning's dictum that an unaccompanied
view is permissable when he goes to see some public
place in the absence of both parties. This situation

Salsbury v Woodlands

arose 1in the later case
1L

of
(89) where all three members of the Court of Appeal

(86) Ibid 1191
(87) TIbid 1192,

(88) Ibid 1191

(88) f1970] 1 QB 324
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approved Lord Dennings exposition of the law. The
Judge in this case made an unaccompanied inspection

of the site of an accident involving a car upon a

(

public road. This was not a case of a demonstration

fferent

o
]

in the absence of the parties to whic

considerations apply.

Widgery L.J. mentioned the fact that the expression
"view" could be used to describe both a mere insp-

ction and a demonstration -

e
o

my judgment, it would be exceedingly dangerous

a Judge to attend anything which could be

-
*\ @)
H

d
ibed as a demonstration except in strict accord-
L

ance with the principles laid down by Denning

true meaning of the word, where all that is required
1s that a Judge should to to the place to see what
1E looks like .....s:A View of that kind 15 censtant
held by a Judge by himsell without reference to the
parties at all." (80)

Widgery L.J. did however issue

e c
view so that they can warn him of any changes in the

e

surroundings which may mislead him (81). If in fact
he is mislead by the view this may be grounds for
upsetting the verdict on the grounds that it is
against the weight of the evidence. Harman L.J. was
of the opinion that it was a dangerous course to make
an unaccompanied inspection unannounced but that there
had been no change in the physical surroundings in




(vi)
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e g
this case (92). Sachs L.J. made the point (938) that
sometimes a Judge cannot avoid passing the site of the

accident and that the doctrine of the
bunkers" is not attractive. However, he thought the
Judge must take great care that circumstances have not

changed.

A Judge may not privately communicate with a jury after
retirement. Any question which the jury wishes to

have a direction from the Judge upon, should be asked

and answered in open court in the presence of the

defendant and counsel. It is however, in the discret-
ion of the Judge whether he permits counsel to address

him upon the jury's communication.

In R v Green (94) the jury, after retirement sent
~order a written note which the recorde

in private so that its contents were never known either

I_l
.
-
=
e
0]
i

2
to the prosecutor or defendant and his counse

the case went on appeal, the recorder could not remem-
b question was and so the Court of Criminal

e
nilé not consider the effect it had.

In R v Furlong (86) in whieh R v Green was distin=
udge also made a private written answer

ked by a jury but the question and the
answer were disclosed in open Court after the jury was
ore sentencing. The question was
only have one answer and not the sort
h

ave allowed counsel to address him

(92) Ibid 346-
(93) 1Ibid 350 «
€o4) (19500 1 A1l E.R. 38.
(95) 1Ibid_ 39-
(96) f{1959] 1 A11 E.R. 636.
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upon. Lord Goddard C.J. in delivering the judgment of
the Court of Criminal Appeal said that it was not every
irregularity that was a ground for quashing a decision
(87). It must be an irregularity which goes to the root
of the matter or which is such a "grave departure from
the recognised practice and procedure of Criminal Law"

that the verdiet should nob stand® (98) I RENGES G ah

was such a case as was R v Bodmin Justices (99).

However the present case was different. The appellants

did know what the communication was as it had been

-

eventually disclosed to them, and the reply was such

that no argument could have been made upon it. Thus the

se where

Q)

Court concluded that the present was not a c
justice was not seen to be done and that the decision

should not be quashed.

This decision does not detract from the proposition
in R v GBreen (100). Such a communication should

el

’s be disclosed and answer made in open Court, bu

3

-

a
a failure to do so will not always lead to the quashing
o

f the decision because a court still has a diseretion

(vid) If an appellate tribunal wishes to alter its
original decision after cocmmunicating with the tribunal
=

a
instance, the parties should be informed of

of Fivrgt
the fact in order that they may have the opportunity

of making submissions on the matter.

(97) Ibid 63%
(98) 1Ibid 638

(99) {19u7l KB 321.
(100) ante

(101) {1929 1 KB 698
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ing a licence unconditionallly. The Confirming
Authority after a further hearing of the parties
confirmed the decision subject to two conditions.

This decision was communicated to the justices who
did not agree to one of the conditions. The
confirming authority at a further meeting decided

to confirm the decision subject only to one condition.
No notice of this meeting was given to the parties
and no opportunity of being heard upon the dropping
of the condition. The Court of Appeal held that the

2T

parties should have been given an opportunity of being

heard upon this proposed variation.

late body or body receiving the report

<

Giii) An appe
of an appellate body may not hold interviews or
receive submissions from one party in the absence of

the other and his representatives. Equally it may not

receive new evidence.

This proposition may seem fairly self evident, but
more than one case, it has been argued that a body
receiving the report of an appellate tribunal is only
exercigng "administrative" functions and does not

need to act in accordance with natural justice, in dec-

whether to affirm such a report.

In Palmer v Inverness Hospitals Board (102), the
e ealed to the
o h appoint a special committee
to investigate and report back. It was accepted that
is e had to act in accordance with
= rued that

was however, a

o
&

once the committee reported back to the Board, it

could deal with the matter purely as an administrative

(dp2)e  La6as S 30l
fillea, Ihia, 348,
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f an employer considering the question of dis-

m}

e

missal of an employee (104). This was rejected by
the Lord Ordinary (Lord Wheatley). He held that
the appeal had to be conducted in accordance with

natural Jjustice at all stages and was not divisable

in the way claimed. Therefore, since submissions

had been to the Board to effect the appeal committee'
report, which found that there was no justification
for dismissal, should not be followed and as the pur-
suer had no opportunity of answering these submissions
held that a breach of natural justice had

occured. (105)

(/1

T he 5=
1L Was

A recent Canadian decision reaches the same conclusion.

The situation i Lazarov v Secretary of State of

Canada (106) was that the Citizenship Court determined

that the applicant had fulfilled the statutory cond-
1itiens fer citizenship but the minister in his discretion

4

used to confirm the Court's decision on the strength
osse

of new undisclosed confidential material in his p

ion. The Federal Court of Appeal held that the applic-
ant must have a "......fair opportunity of stating his

position with respect to any matters which in the
absence of reputation or explanation would lead to the

rejection of his application." (107)

However, because the report was confidential there was
no need to disclose the contents of the report itself

iBiEEE e

". ......the pertinent allegations which if undenied or
unresolved would lead to rejection of his application
must ...... be made known to him, to an extent sufficient

him to respond to them and he must have a

=t
O
(D
L_.J
®

fair cp:ortunity to dispute or explain them." (108)

F

(104) Ibid 318, 319.
(105) Ibid 319. _

(106) (1973) 39 D.L.R. (3d) 738-

(107) 1Ibid 749-50 per Thurlow J.

(108) Ibid 750 and cf R v Gaming Board {1970 2QB u17.
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€ Disclosure of a change of thought by a tribunal
o

as to some basis for decisgi

While a tribunal as a general rule need not disclose

the decision that it is proposing to reach, it may

be under a positive duty to disclose its line of
thinking if a party would otherwise be mislead as to
the essential issues in dispute and as to the basis
on which the tribunal is likely to decide and as a

result is prejudiced in putting his case.

The discussion of the situations 3ip which the duty
e

of disclosure arises has so been confined to two

,,)

ave been concerned with the

—

basic areas. First we 1!
disclosure of the allegations or issued of a case so
that the parties can properly prepare their case -

en dis-

(D

Secondly and most importantly, there has be

cussion of the duty to disclose specific factual

. = 1

material and opinion which is in the possession of

the tribunal. This third area involves the discl-

o
Tt is a significant departure from traditional dis-
a

=
ok

n area of considerable

Normally, there is a tacit unders tanding o
o what the

e
between the tribunal and the parties as
relevant legal and ctual issues are and hence upon
the basis that the court will probably decide. If a

a n

1ewWw Or unrevealed

(03]
|

issue or upon one which the parties have been mi

lead to believe the tribunal no longer thinks

relevant or in dispute, the parties have been at leas
partially denied their right to a full and fair
hearing. They have been deprived of the right to be

heard upon this new issue.

f material of a much less well defined nature.

consensus
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The writer advisedly used the word "may" in putting

forward the proposition above as there is considerable

the law in New Zealand.

wn

doubt whether it represent

Before turning to the New Zealand cases in point, there

[\

are relevant cases from other jupigdictions that

should be mentioned.

Of foremost importance is the decision of the Privy

Council in Shareef v Commissioner for Registration

of Indian and Pakistani Residents (109950 Irn the

course of registration proceedings, a letter from the
Director of Education to the effect that in certain

respects the applicants certificate of education was

not genuine, was not disclosed. Evidence was also
given by the deputy commissioner's investigating
officer to the effect that the schedule to the cert-~
ificate was not genuine. The deputy commissioner

at the conclusion of the hearing, a

+er from the Director of Education whieh

said that his previous opinion was cancelled and now
u

tha

r‘}.

+ was thought that as a result of inquiries
the schedules were genuine. Despite this letter, the
deputy commissioner rejected the application on the

ground that the schedules were not genuine.

Lord Guest in delivering the advice of the Privy Council,

pointed out the impression that would have been left

upon the mind of the applicant's counsel, would be that

+he last letter concluded the question of genuilneness

of the schedules in his favour. He continue

"By the deputy commissioner's failure to point out to
C

him that he was by no means convinced

-

uineness and that he proposed

D

o

(

repornt  of thelinvVestigatang @f

have been misled into thinking that the deputy commiss-
joner Gid not reauire any further argument or evidence




- 34 o f
on this aspect of the matter" (110).

applicant never had the opportunity of answering

case against the genuineness of the documents
because the deputy commissioner's failures +o point

that the later letter did not conclude the matter f
n favour of the applicant, and to disclose the det-
ils of the case against the genuineness of the
ocument. The Privy Council therefore concluded

that the applicant was not "fairly treated" and that

the deputy commissioner had not acted in accordance
with natural justice. This decision is consistent with
the proposition that there will be a breach o natural

tice where a party is misled as to some issue and

is thereby prejudiced in putting hig case (111).

Some English authorities lend support to this approach.

I

In. R v Paddington Rent Tribunal (112), -the tribunal

acquired new factual material in the course of an ins-
pection of a flat, but no mention of this was made as a
ground for the reduction of rent, during the hearing or
before the decision was given. The use of this unrevealed
factual material to decide the case took the applicants
legal advisers by surprise. It was held that O
ss" demanded that some opportunity be given to the

s to deal Wik_h l't i! iL was to be conSidered by
- | %
u

"In our opinion, to take into account a matterpr of this kind
of which no sort of intimation had been given to the
applicants, brings this case exactly within the decision of

the House of Lords in Board of Education v Ripenfl sy

(110) Ibid 62
(111) See De Smith op. cit. 182 j
(112) Jiou9) { KB 666.

(113) 1Ibid 683.
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emplated (117). The question then was w

P ks

P

®

th

M

3

ailure to give the Association an opportunity of
stating their objections to this new point, was con-

o natural justice.

ot
p
101]
=
(550

t

Gresson P. (118) said that although it was not at firs

|
contemplated that the framework of the order be changed
when they did in fact do so, they gave the Association

"abundant opportunity" of making their representations

and actually disclosed the terms of the draft order,
albeit ineffectually. Furthermore they acted in good
o et

ekl Clile

held that the pdreie

J. in the Supreme Court pointed out (119), the method
of price fixing was recognised to be of fundamental
importance by the Association. The representatives may
have had an adaquate opportunity of putting their case

upon the basis that the "container method" would remain

operative but the change in thinking to the fluid ounce
the previous hearing was not directed

s:
ey S Sl s ] = - 3
'n his opinion the falr hearing, and that in order for
~ ~ -~ - ~A !
the appellant to succeed
" S Mave bee e e 3 T e
o v eene A wonila - iave "heen| nece ssar il Tl iR EGRR o e
established that the members of the tribunal deliber-
ately witheld from the appellant the fact that a change

(117 43, per Cleary J.
(118 38

n

)
O

|
(120 Ibid 39
€2 Ibid 40
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This judgment shows a slightly different approach.

Admittedly he partly bases his decision upon the fact
that in his view the method of price fixing was only
"incidental" to the question of the price rise. This

seems to have been what Gresson P. in his judgment

5

e
as alluding to and the same criticism that was made
against his judgment applies equally to that of North

J. However the main factor influencing North J. was

his view that the new proposed method should have been
cbvious to the representatives. This was not a case
where the tribunal had deliverately witheld information.
It was rather one in which it was not fully appreciated
what was being communicated. North J's judgment does

at least recognise that in some circumstances here would

be a duty of disclosure.

Cleary J. also concluded that the Association had been |

given an adaquate hearing and that the precise method
by which it might chose to make a price increase could ty

not be "elevated into an issue which, in itself, required
the Association to be heard before an order could be

properly made." (122) He thought that even if their case
re looked at in its most favourable light, he still did

< that the unintentional failure to make clear

n
that a change in the price fixing method was contemplated,
e

nial of natural justice. (123)

If one can place reliance upon the word "unintentional"
as used in Cleary J's Jjudgment, then his approach would
support the distinction made by North J. between

c

unintentional and deliverate witholding of a

thinking upon some issue.

(122) "“Ihid U2 .
(123) Ibid 4y
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More broadly, these judgments with their emphasis

upon the faect that the tribunal acted in good faith

and did not deliberately withhold information, take

a subjective approach, while Shareef and other cases
which will later be discussed take an essentially
objective approach -

was the party misled as to some basis for the decision
and as a result prejudiced in the putting of his case.
This approach is in line with the way in which the courts

view other breaches of audi alteram partem rule. The

question is always whether the party in fact had
in fact a fair oppeortunity of putting his case.. It is
not relevant that the tribunal acted unintentionally

i)
in breach of natural justice. One may surmise that
the Court of Appeal was unwilling to quash a decision
when an attempt (although unsucessful) was made to
communicate the change of basis for the decision. This
however cannot justify the result reached by the Court
Appeal The question in any particular c n

& ase
whether the tribunal has been in any way culpable but

the party had had a full hearing.
Drewitt v Price Tribunal was followed in Modern
Theatres v Peryman (124). Here three applications

)
were made for an exhibitors licence to erect picture
theatres in an Auckland Suburb. Each applicant assumed
that only one licence would be given and the Department
of Internal Affairs did nothing to remove this impression.
The defendant licensing officer obtained department
reports and the minister referred the matter to a Judge
of the Arbitration Court. Up to this stage, the
application had proceeded upon the supposition of the
parties that one licence should be granted, and in fact
he departmental reports favoured the grant of a licence

o the plaintiff in preference to all others. Then the

=
do]
==

(124) [iee0). NZLR
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Arbitration Court Judge recommended that two licences
be granted. This was approved by the Minister and the

defendant made his decision in accordance with the
recommendation, without a further hearing.

McCarthy J. (inter alia) held that no breach of

natural justice had resulted from failing to make it

clear that more than one licence was a
£

p
to give a further opportunity of hearing upon this

point. MecCarthy J. (125) found that the defendant did

impression. He said that the regulations allowed the
1ssue of as many licences as the licensing officer
found necessary and that was or should have been known
to the plaintiff. He therefore concluded that -
Meeeas+s Tthe mere fact that there w misjudgment
on the part of the plaintiff, even a misjudgment which
might have been apparent to the defendant does not of
1tself entit f to certiorari:

there has been a duty
king

t the

Q)
o

(®)

)

u
be issued. Despite thi

L
n
9]

mbe

McCarthy J. found as a matter of fact that the misapp-

h ot stem from this change of thinking but
ed as the regulations allowed as many
fficer thought desirable.

a
rthy J. further found that the officer had done
o
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ibility, the deciding officer himself thought

initially along the line of only one licence him-
self. Up till the time of the Arbitration Court
Judge's recommendation, there was agreement about

the essential issue -

who was to get the one licence?

It is submitted that this is the preferable way of
looking at the case. McCarthy J. overly emphasises
what the legal possibilities were, but does not take

account of the exact basis upon which the whole

arise in reality until the change of basis for the
decision. It is quite irrelevant if the parties were

under the misapprehension as to the legal position
e

what was of importance was the fact that there was a
c

change of thinking which rendered useless much of the

parties' previous opportunities to put their case.

Once this position is reached the « e can be seen to
8

fall within a recognisable situation where a duty of
ol e has been held to exist (127). Given a
J_‘l_

f thinking upon the part of the offi

¢
it is no answer to his breach of duty to discl

o far, this aspect of the principle of disclosure
has been looked at from the point of view of whethe
the parties have had a fair hearing having regard to
the fact that there has been an undisclosed change of
thinking by the tribunal as to the basis for th
decision. If we look at the situation from the point

of view of tribunal, it can also be seen to be to

(127) e.g. Shareef ante.
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evant. Where this occurs and both the tribunal and
the parties are in agreement as to issues really in
dispute, then a better quality of hearingshould result.
It is therefore not perhaps surprising that since the

decisions in Drewitt v Price Tribunal (128) and

Modern Theatres v Peryman (129), the courts in New

Zealand have adopted a more expansive approach.

X

Firstly, there is the obiter statement of Wiltd C'o0n

in the South Otago Hospital Board case (130). In
I

holding that the Hosking Report need not be disclosed,

the issue upon a new or unrevealed ORI b 2]

Wild C.J. is clearly of the opinion that there would
have been a breach of natural justice if an issue was
decided upon a new or unrevealed point without giving

the parties the opportunity of being leard upon the
matter.
Then in another case decided in the same year, Richmond

that a

<)

d 1
J. also accepted the general propositie
tribunal should disclose any significant changes in

thought. In Hamilton City v Electricity Distribution

Commission (132) there was a proposal that all the power

boards in the Waikato be amalgamated into a regional
autherity. The actual proposal formulated by the
defendant commission dealt with many matters in much

greater detail than the draft proposal supplied to the

O

€328) " 1}
(129) [
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{13334 Ihi.
(132) f1g
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city. The city did not know of these '"tendencies

®
(

of mind" that led to the changes and had no opp-
ortunity of addressing themselves to them before

the modified scheme was announced.

Richmond J. had alread y held that the rules of
natural justice did not apply to proceedings before
the commission but he dealt with the issue of
whether there would have been a breach of his first
finding was wrong, and there was an appeal. He was
of the opinion that the silence on the part of the
commission was such as would give rise to a breach
of natural justice (133). One of the matters upon
which the commission changed its mind, was the
method of fixing compensation and its quantum.

Richmond J. expressly singles this out as a matter that

should be disclosed. This is in conflict with what
the members of the Court of Appeal in Drewitt v Price
Tribunal said about the method of price fixing not

being an issue which could be elevated to demand a

hearing.

The role of the E.D.C. in the present case is con-
siderably different from that of a typical tribunal
which starts a hearing with a number of fairly well
defined issues before it. The Commission was
responsible for producing a draft scheme, then an
actual proposal and finally it may have to put it
into effect. Thus the issues which a party may
wish to be heard upon, are formulated in the course
of the Commission's proceedings. Consequently,

assuming that natural justice is to apply and that a

party is to be given an effective right of hearing

he must know of the original issues (i.e. the draft
proposal (134))and any change of thinking subsequent
(133) Ibid 629, following an argument put forward by

Counsel and mentioned in the judgment of Barwick
C.J. in Brettingham-Moore v St.Leonards Coip
e BGEJ 5[1‘
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of fairness because of the failure to bring essential
issues to the attention of the plaintiffs before
submissions and a decision were made. This failure
esulted from a difference between what was contained
in a circular and the regulations subsequently prom-
ulgated. He said -

"This was not a case of misunderstanding the terms of
the regulations of a failure on the part of the
plaintiffs to ascertain the true facts which North J.

pointed out in Drewitt v Price Tribunal .... would

provide no ground for certiorari."

Here White J. seems to be endorsing the approach

taken in Drewitt v Price Tribunal in a context where

the question is whether the issues must be disclosed

nd not whether a change in a line of approach must

a
be disclosed. Drewitt v Price Tribunal is not
T

elevant to the first situation, but is upon the
further point of disclosure of this change of basis where
as we have seen, White J. held that fairness demanded

disclosure. The writer is drawn to the conclusion firstly

L

that Drewitt has been misapplied to a situation which has

been earlier dealt with (137) and secondly, on the
question whether a change of thinking should be disclo
that the judgment of White J. is inconsistent with

Drewitt.

The law thus remains in a highly unsatisfactory state.

—

On the one hand we have a judgment of the New Zealand
Court of Appeal supported by a later judgment of the
Supreme Court. On the other, we have the decis

the courts of other Jjurisdictions and support from +the
judgments of the Supreme Court in three recent cases.
Perhaps it can be said however, the courts are prog-

e

ressing towards the approach put forward in this paper.
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