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INTRODUCTION:

ine object o1 this paper is to compare the provisions

(ICC Brochur

unitorm Rulies”) with the commor

for tne Collection of

R e U S —

No. 254, liereinafter the

to traverse it in the
Un rm Rules, Rather, we shall focus our attention on
che iore salient features of this Code.
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ciley are ound and wiat would be the likel Y éi«:)i‘i:u.\;;l
of 1e Court towards the giving of effect to these
rales,
hapters <4, 3 and 4 attempt to define the meaning of
collection”, "commercial pape and “"Remittance Letter".
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CHAPTER 1

o S e iR M Sl

THL BINDING EFFECT OF THE UNIPORM RULES

General Provisions and Definitions (a) reads:

“These provisions and definitions and the following
articles apply to all collections of commercial
paper and are binding upon all parties thereto

- e s b

unless otherwise expressly agreed or unless
contrary to the provisions of a national,
state or local law and/or regulation which cannot
be departed from."

(emphasis supplied)

The "parties theretce” are the principal who
antrusts the operation of collection to his bank (the
customar), the said bank (the remitting bank), and the
correspondent commisgioned by the remitting bank to see
to the acceptance or collaction of the commercial

paper (the collecting aank).l

Interpreted naturally, it therefors appears
that the Uniform Rules bind the customer, the remitting

ank and the collecting bank when the two provisos of

O

General Provigions (a) do not apply. But it should be
noted that the word “thereto” is not defined in General
Provisions (b) (1i) which only defines the persons who

may be bound by the Uniform Rules. A person (or bank)
becomes bound to the Uniform Rules when he allows himself
to be sc bound. This is what General Provisions (a)

aust be taken to mean, for otherwise, a customer would

be made a party to the Uniform Rules without his consent.

S i s
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1. Genexral Provisions (L) (ii).
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Of course, if the Uniform Rules has acquired the

regquired degree of notoriety as to become a mercantile
practice or usage, a customer may be held bound by it

even though he has not expressly consented to do so.2

It is therefore necessary to determine how a person

(or bank) becomes bound to the ggigprm Rules. To do

this, a resort to various commentaries on the Uniform

Customs and Practice for Documentagzwg;edits3 would be

General Provisions (a) of the Uniform Customs

also makes it "binding upon all parties thereto

unless otherwise expressly agreed.,”

In the case of the Uniform Customs the issuing
bank and the correspondent bank become bound to each
other once they have given their adherence to the
Code.4 Similarly, therefore, the remitting bank
and the collecting bank will become bound by the
Uniform Rules at the moment both parties adhere to
the Code. The underlying basis for this result
lies in the fact of common membership of the International

: , 5
Chamber of Commerce. An adherence or adoption™ takes the

form of a positive act on the part of a member or associate

member that it will in future be hound by the Code.

SR A —— = —— e e —— - e S

2. This point is discussed intra p.!3

3. Brochure No. 222 International Chamber of Commerce
Hereinafter Uniform Customs.

w E.P. Ellinger, Documentary Letters of Credit, p. 127
- Both terms are used synonymously here,

{0 UQUD2|109 DYt o) e
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In this respect, the Uniform Customs and the Uniform

Rules operate as a multilateral contract with each
member promising to be bound to each other on adherence
to either code. Owing to the size of membership, it is
impracticable for members to inform each other of

their adoption of the Codes. This is more conveniently

-

done through the Secretariate of the 1.c.c.”° Such

v 24l N'H W CINIT

notification should, however, make its binding effect 59
no less valid. "8:
Fea} . 2 B 3 3 1-.

Therefore, it is clear that members who have e

~

not adopted either code or have not informed the

WA}

I.C.C. of their adoption will not be bound by them.
British banks prior to 1%62 either ignored the fact that
letters of credit issued from abroad were made subject to
the Uniforms Customs or at best replied that they would

not be bound thereoy.7

The position of a customer vis-a-vis the Uniform

Rules is therefore clear i.e. he would not be bound by
it unless he has expressly or impliedly agreed to be
bound, The practice of banks which have adopted the

Uniform Customs is to incorporate the Code by express

stipulation in both the application forms and the
: ot - 3
documentary credits appropriately. The words normally

employed are Subject to Uniform Customs and Practice

6. The Secretariate of the I.C.C. sits in Paris.
Its present address is 38, Cours Albert ler,
Paris VIII¢

7. See Maurice Megrah, Documentary Credits - A
Common Code, The Banker, Vol. 113 (1363) p. 470

8. E.P. Ellinger, op. cit. p.127; Paget's Law of
Banking (8th Ed.) p. 632,

g"b.szuJQD 0 VUQW02||100 44
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for Documentary Credits (1962 Revision), International

e —— e —— b A

222, In the application

for credits, the letter may state that the applicant
"agree* that the credit is subject to the Code while
in the actual issue of a credit, the above words may appear

c.
just as an endorsement”. 1In the case of tae Uniform

Rules, General Provisions (¢) makes it mandatory for

all collection of commercial paper to be accompanied

« 291 A'H'W “WIT

by a remittance letter. It is to be expected that Lanks

lun

.

which have adopted this Code will endorse a similar

a'Llaa(iE)Ci

uu.,lod-

stipulation as that employed in the case of the Uniform

Customs on +o the remittance lettar.ld

The incorporation of the Uniform Customs to
contracts dealing with letters of credit has given rise
to three issues, namely, (a) the conflict of a provision
of the Code with a decided case, (b) whether incorpora-
tion by mere endorsement is sufficient to bind the ordinary
businessmen and (c) the position of the absence of
incorporation in either an application form or a
1l

These problems apply, mutatis

documentary credit.

mutandis to the Uniform Rules.

I ——— St e A S ——————— A ——————

9. id. Appendex Form 1 and 2. See also Soproma
S.P.A. v. Martne and Animal By~Products Corp. [1966)
P g e e T T SO S

10. The National Bank of New Zealand Limited in a
circular to staff members on the adoption of the
Uniform Rules states that as a conseguence of the
adoption, remittance letters accompanying commercial |
paper for collection will include the following clause:
“Subject to Uniform Rules for the Collection of '
Commercial Paper (1967 Revision) International Chamber
of Commerce Brochure No, 254." If there is any
doubt as to whether the remitting bank and the collect~
ing become bound by the Code simply on the basis of
mere adoption of the Code, such a remittance letter
incorporating the Code would provide a further ground
for making the respective banks 8o bound.

a1 211 decme PN ~d > 127
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Problem (a). @ Conflict of l"rht: ‘ode with a deci !L‘:tii
ca . Professor Ellinger has argued that this problem
does not appear to glve rise to difficulties. The
judicial decisions on the legal aspects of documentary
credits re usuall basead on what the Courts considaer
L yia L1 L th ) e | LI Nneio Ol i arti
O th ! (¢ W 13 1n¢ B practic J ¢l he irties
1 ] Uit £ . 4] /& LG A LAl v ) nt ra i to ¢t [ 5.
LCular contrxactual relationsi 1‘>.]2 'or exampla,
t racent « @ f Soproma S.P.A. v. Marine By 'l‘x:uxlu(‘:t ]
4 L3 { : . !
ratiol indlicates that 1f the Uniform Customs
X rated in a documenta:r Y Credlt, the provisions
the Cod apply even if they lead to a variation in a
18l i : A ¢ O [ | I was recoqgnli ol Y t COUrcs

fore tn romulgation of the Code.
r, dn the casa of tha Uniform Rules there

one difference in General Provisions (a), vis-a-vis
the Unliform Customs which should | noted., General Provi-
)X (a) o the Uniform Rule nas two, i me, provisos.

wn i ‘;i ‘ N adl

‘Unless contrary to the provisions of a national,

(TR or local law and/or ragulation which

nnot b departad from.,"™

Y u cion t railo s 1 Chex Ciil FOvis
ma ) iny nange to the above ‘A.A‘L'l>:L.;. L tlx'\‘-lsnlk.i\/‘
hras ieems to be the phrase "which cannot be departed from"
L& ] \ Clted &1 1!
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But first it is necaessary to determine what
could be meant by the phrase "national, state or local
law or regulation®. The natural interpretation seems to
be that this phrase means the laws of a country as @nacted
by its duly authorised legislature. For example, in

the case of Great Britain, they would be, say, the

24l X'H N CINIT

Bills of Exchange Act, 1882 or the Cheques Act 1957,

including the interpretation the Courts place on these

Acts. But the word “"local" seems also to imply a

lun
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raeference to the law merxrcaant i1.€e. tine
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and traders in the different departments of trade
F 3 !
ratified by the decisions of Courts of law. - Thils

is because the usages of merchants and traders are pecullar

only to themselves and as such may be described as "local®
as distinct from a "national" law which would be of a
general application. The meaning of "regulation” would
seem to be directed at those delegated legislation, as

for example, exchange control regulations passed pursuant

J
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The next guestion therefore is assuming that a
provision of the Uniform Rules is contrary to the national,

gtate or local law of a country which governs the

1 4
- -:3 1 v yanasartian 1N .-\.-A—-',...J'u T 7 N &5
Aarcicislar Transactcion in QWEo CLO s AOW dAOes Oone
1 e ™k 4 o LR R - g — b N & . » b
15, nis definition of "law merchant® is per Cockburn
5 T : - -~ 737 1 12 3 yo §n o 3 [~ T 110 )
C.de 1in GooOdwin v, RODEertcTs {l 375 ) L.R. 41U EXCh.,

337 at 346. "

16. \8 to the law governing contracts contained in a bill
of exchange, gsee 8.72 of the Bills of Exchangs Act
1889, This section only deals with conflicts of
national laws and not with conflict between a national
law and a non-national law, such as the Uniform

- esee——
"ulies,
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decgide whether such a law can be departed from?

o proklem would seem to arise in the case where a
statute explicitly state tnat it cannot be departed
from. But in the case of the collection of commercial
paper, in the United Kingdom and other Commonwealth
Countries, there does not agpear to be any such

statutes., The statute most commonly governing the

. 290 A'H'W “INIT

collection of commercial paper in Great Britain is the

Bill of Exchange Act 1882,

U

« 'JQd\D d.
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he Bill of Exchange Act 1882 has been held to be

-5 o ] Fepd . e eyl 4 -~ o o n Py mrevirdi 2d . Aaf ¢F B o

a Cod ilg STtatuts L €&, €acnl Provision oI thée ACT

ig to be intery

justification

was meant toc ex

for presuming that any particular section

it o i ¢ 1 . auae il O . g -
reted as it stands, ana there is no

Ny, B SRV

Lo

rass rather than amend the common

law.”™ 3ut this fact does not indicate whether its

A v

PXOvisions cannoc L@ 20 irtad Irom". thing in the Act
18
j o . i e A o
b & LY TOXroias arciaes Ir congrac gy QuUt. Lie
- : . « 3y 2 @ )\ do 14 % - o F
) H aXxCiliange ACL 18d<& (J. ve ) 48 JiXe Cihe Sale
- ] - 7 I 3 gim & ou o W 2 - 2 e -0
of Good ot 1893 (U.K,) which parxties to a contract
" ; Pt~ - it sl o s n  dan s > 4 o n
expreassl ywxclude by apopropriate terms. since the
1 - 1 4 . - : s
Bill A 1882 (U.K.) does not prohibit
- & < : o ~ e 4 . o o s 4 . - .
COonTl . ng Ut A B T a NAatlolie > & e
contracti ut, : r 1tional or state
N i 2 4o The underlvin 81
LAV adC A 100 % \@parc 1 1YXO . sl under Ying wAasls
RS, - it o D GO O SOOI e e e s

17 8rothers [1891] A.C.
p.144-145,

1963 (U.K.)

which explicitly makes certain transactions
3.5) Hire Purciase Act

1971 (M.%.] The Uniform Commercial Code (U.S.)

allows for a variation of the Code by agreement

except as otherwise provided by the Code itself:
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For this is in the well-established doctrine in the law of

ontract that parties are free to contract on any terms

they like
It is therefore submitted that the second proviso
to GCeneral Provisions (a) of the Uniform Rules would

o, % 4 -1 & 14 FEava PP e, e Usarrvds e ) - =
make little difference as tc the Courts approach towards

» Court would most likely follow

v 291 D'H N CNIT

the approach of Soproma S.P.A. v. Marine an
By~Products “ Af a conflict arises between, say, 3

« ‘Jgd v da

%

.4 o e Foy B . A\ T 3 ~ 3 s o . 1 4= & - £2 oF .
UIl1 L0} ules. M course, 1L & tatute exoressiy

prohibits departure from it, then the Courts would have

ratlion DY mere eldadocrsement,. e
- - - LS - - csur - - . —— .y o

incorvorated into the remittance letter by a formula 3

mentioned above, the Uniform Rules is 13(
¥

such as "Subject to Uniform Rules for the Collection of

»

Commercial Paper (1967) Revision, International Chamber

of Commerce Brochure No. 254", The question is whether

guch an incorporation is sufficient to bind the customer.

2}
3 : : 3 3 b e - » ~ -
rhis point was not raised in the Soproma casc.

the agreement of

the parties to a contract has been reduced to writing, the
party n ill be bound by the terms of the written

agreement whether or not he has read them and whether or not

1D42WWoD 40 UOUO2|100 DYk
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he is ignorant of their precise legal effect. 1 The

case normally cited to support this proposition is

- ;
L'Bstrange v. F. Gravecoh Ltd““, 1In this case,

Scrutton L.J. laid down the rule thus:

"When a document containing contractual terms

iz signed, then, in the absence of fragd, - i
will add, misrepresentation, the party signing it
is bound, and it is whollv immaterial whether

ne has read the document or not."<3

n

The main guestion seems co be whether a clause such

1 1]

as "Subject to Uniform Rules ...." can be considered

a "contractual term". The difficulty with this clause

is that by itself it does not enumerate the rights and
liabilities of the contracting parties. These provisions
are contained in the Uniform Rules. Hence, it is doubtful

if Serutton L.J. had meant his statement to include

L |

"contractual term

[F 4]

which are not actually embodied into

the written agreement but merely refer to the terms in

another document. The facts of L'Estrange v. F, Gravecoh
Ltd** itself does not resolve this point as in this case

the terms of the Contract were set out in the actual

A 25

docunen igned

231 . Chitty i,¢w52tﬁi"‘ (23rd Ed,) Vol. 1, para. 582;
Ellinger, op. cit. 129.

“do iij-liig e Ko, u';' 'L-LJJ";]' ALll E«R, ~E\U£-'l lJ-

:‘)' ® 1 :~“'1 Jr ;“1";"\'! !‘.('v :“',‘.f-‘;“-' V-Jo ;r- . '.“-.)i;.

24, id

25, In tJiJ respect, some of the so-called "ticket

cases” are also not helpful as in these cases the

ex;mgtlon ldushs relied upon by the defendants
were also set out in the tickets., See Parker
v. Tha South Eastern R ilway ( Co (LB??) 2 C.P.D. 416;

’E;,Eo“nr- ')n, ,‘"’e-m.- & Co V. Rountree 894] A.C. 217;
liu(.)d ‘\’r A.;L(.ul()f o ..l)“ ut(i [ly 18’T ..’}.C. 837.

B
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' \ ; " 2 n . - ; ! to that DEer son
1 A writd 1 nt must be deemed to have
' | the t £ 4 t. rer, it is clear
that 1 oI th term e agrecmnent siagned are
contctaineda 1 \not! X iQCcume a dif icult uestion
arl 3 (®) 16 X A IUTY Lmposed 10011 Tl¢ _,.,_:"ij_\e:s to
wmiliarise ti ve ith the terms set out in that
, 1Y ) 1 ; ) 1 t ( " ( L b an red by
£l h do 1idlan nd Scottish
1 : | 1t 1f yho ul t read, bought
p . on ticket throual v niece. The ticket
in the printed yrds "Issued subject to the conditions
and reculatior in the com ny's time tables and notices
\ : 8| i -4 } 11 e " Oy ol 2] ey i O }-i;‘]
y ‘ N . " LR 7 TP 4~ +*ickeotea e 1 nmean
ul ¢ the notices and econditions shown in the
Com 's current time tables." The plaintiff suffered
1nju in the ourse o the Yourney and claimed
ac inst t+he defendants n neagliagence. The defendants
relied upon clause in the time table excludina them

that brouaght by the !‘J.‘;Hr_“if:f'_E

formulated the issue

In the lower yurt, the Commissioner

asonable steps

( ing the conditions to the notice of the plaintiff.
Y oo | \

s 4o A A AL A A A W (LS I v d A » - . 'S . Ao
correct., ot 1 lower court and the Court of Appeal
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held that the defendants have fulfilled their duty despite
the finding of the jury that they have not. Both Courts
held that once the plaintiff had brought the ticket
containing certain conditions, that is sufficient
reasonable steps taken by the defendant. The conditions
on the ticket may refer to conditions in other documents.
The fact that these other conditions can only be

located in an circuitous manner is irrelevant to the

27

issue. It is for this reason that both courts held

that the jury have misunderstocod the law.

The ratio decidendi of the Thompson case can be

abstracted at two levels, On the one hand, it may be
said that the case is authority for the proposition
that a written contract which incorporates or refers

to terms present in another document(s) is wvalid so

ﬁ

long as the person who intends to rely on the terms in the
other documents has taken reasonable steps to bring

those terms to the notice of the other party. On

the other hand, the case may also be authority for the
proposition that, accepting the first proposition,
reasonable notice is satisfied if the contracting party
knows, including constructive knowledge, of the

: ‘ 28
existence of the incorporated terms.

It is subjitted
that the second proposition is untenable in the light

of present day social conditions.

B D —— a~ - e o e s -

27, See for example, Lord Hanworth, M.R, at p. 51.

28. Anson, The Law Contract p. 145-146 (23rd Ed.)

12a2WWoD 4o UoUOD2|100 Yt
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If the first proposition is accepted as valid, the
question is therefore whether it is sufficient reasonable
notice to a customer to merely make a remittance letter

subject to the Uniform Rules. The rule states that

DH W NI

the incorporated terms must be brought to the notice

of the customer. It is submitted that on this basis,

e

the mere incorporation of the Uniform Rules by the formula v
"subject to ...." does not satisfy this rule. A customer _é?s:
reading the remittance letter has no knowledge of the QP:}
actual terms in the Uniform Rules®although he knows :l

that the remittance letter is subject to it.

uuoé}

Hence, it would seem that the remitting bank
must do more to guard itself completely. The remitting

bank could attach a copy of the Uniform Rules to the

customer's remittance letter with the appropriate
change in the formula used, such as "subject to Uniform
Rules .... a copy of which is attached herewith."

If this is inconvenient, the remitting bank should
produce a copy of the Uniform Rules for the customer

to peruse.29

Once the customer has acquainted himself with the

terms in the Uniform Rules, it would seem that there is

no need to supply him with a copy of the Uniform Rules

in subsequent dealings of the same nature i.e.

collection of commercial paper. The bank will, in all

29, This conclusion is based on Ellinger, op. cit. pp.
129-130. The learned author seems to take the view
that Thompscn's case apply only to exemption clauses.
It is respectfully submitted that the case could also
be interpreted as applying to all clauses in documents
which are only referred to in the contract entered
into between the parties.
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likelihood, be able to prove knowledge of the terms of

i - 0
the Uniform Rules in such a case.3

Problem (c) Absence of Incorporation

This problem restated, is whether the Uniform Rules

apply when it is not incorporated in the remittance
letter. The problem extends to the relationship between
the remitting bank and the customer and the remitting
bank and the collecting bank when one of them has not

adhered to the Uniform Rules. It appears that the

approach of the courts to both relationships would be
the same as in both cases, the applicable rule

is whether the Uniform Rules has enjoyed that degree of

popularity between the parties as evidencing their
1

-

intention to contract on its terms.

In other words, if the Uniform Rules becomes

a commercial custom, it will be binding on the parties.
An international commercial custom has been defined as
consisting of "commercial practices, usages or standards
which are so widely used that business men engaged in

international trade expect their contracting parties to

30. See, however, McCutcheon v. David MacBrayne Ltd [1964]
1 All E.R. 430 where it was held that previous
dealings per se is not sufficient to bind a
contracting party. It must be shown that the
contracting party intended to contract on the
terms of the previous dealings. The situation in
this case would not seem to arise in the case of
the remittance letter which would usuvally be signed
with the clause subjecting it to the Uniform Rules.

3l. The terminology used here is Ellinger's, op. cit.,
P 130,

I1 X

H W NI
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conform with tham."32

Although this definition relates

to an international custom, it applies equally in a
domestic context. However, two further characteristics
are added to a domestic contract, namely, reasonableness
and certainty.33 It appears that these two elements would
aleo be necessary for an international custom for it

would be unreal for the courts to uphold such a custom
which is either or both unreasonable and uncertain,

The notoriety of a custom or usage is a matter of fact.34
Custom or usages evolve from time to time., The length
of time during which a usage has existed is an important
circumstance to be taken into consideration but it is

not the only consideration.35 In sum, therefore, a
binding custom may be described as a term or terms in

a contract which the parties have intended to incorporate
into the contract because those terms are reasonable,
cartain notorious and have existed for a certain period of

tilnf: * 3b

Coming therefore to the Uniform Rules it must Dbe

32. Schmitthoff, The Sources of the Law of International
Trade, p. L6. Cited in Schmitthoff, The Unification
or Harmonisation of Law By Means of Standard Contracts
and General Conditions, Vol.l7 Int'l & Comparative L.Q.
11968) p.551 at 554. See also, Imre Gal, The Commercial
Law of Nations and the Law of International Trade, 6

Cornell International Law Journal, 55 at 59-60 (1972)

33. "A custom to be good must be reasonable, certain and
notorious"™ per Farwell L.J. in Devonald v. Rosser &
Sons [1906] 2 K.B. 728 at 743.

34. Garge v. Davies [1911] 2 K.B. 445 at 448,

R

35. Elderstein v. Schuler & Co [1902] 2 X.B. 144

36. There appears to be several synonymous terms
used instead of the word "custom®”, Custom has also
been described as the "law merchant", "mercantile usage"
“usage", "practices" etc.

178
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shown that it satisfy the requirements of a custom. It is
submitted that this Code would not satisfy being a
custom for the following reasons: (a) the time of its

existence is relatively short; (b) it appears not to

be widely used among customers and bankers; (c) customers

and bankers do not consider themselves bound by it, short
of actual incorporation into the remittance letter. It
is interesting to note that in two recent decisions,
one by the Court of Appeal in England37, the other by

.

. : " e . .
the Privy Council™", no attempts were madeby counsels

to discuss the Uniform Customs on the basis that this

s

Code has become the custom of Great Britain and Australia
respectively, Perhaps, this is an indication that the
Uniform Customs has not acquired that dagree of

notoriety or popularity necessary for it to become

the common law of the land.

i1a conclusion, therefore, it is suggested that in
order to forestall the problem posed by this aspect of the
Uniform Rules, banks should ensure that they incorporate

the Code into the remittance letter in the manner suggested

e e —— e — o s . M T et

37. W.J. Allan & Co Ltd v. El Nast Export and Import Co.
119727 2 W.L.R., 800.

38. Commercial Banking Co of Sydney v. Jaleard Pty
(1972] 3 W.L.R. 586.
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CHAPTER 2

The Definition of "Collection".

The Uniform Rules does not provide the meaning of

"eollection'' nor is this word defined in the English
Bills of Exchange Act 1882, Article 4 - 105(d) of the

Uniform Commercial Code (U.S5.) defines a "collecting bank"

as any bank handling the item for collection except the
payor bank.l A considerable amount of confusion

abounds in the English case law as to the exact

meaning of collectionz. vach of this confusion seems

to arise from the fact that although the legal position of
a discounting bank differs from that of a collecting

bank, the actual physical activity involved in the process

. LTy : 3
of a discount or a collection have points of similarity.

In order to understand the meaning of "collection®,
it is therefore necessary to briefly outline the mechanics
or physical activity involved in a process of collection

and to determine the legal definition arising therefrom.

A fundamental point to note is that cheques and
pills of exchange or other similar documents are used
for the obtaining of payment of manay.4 They are
normally given as payment for an underlying sale of

e o . e B .
goods. A person who owns a bill of exchange or a cheque
1. 'Item' means any negotiable or non negotiable draft
witn accompanying documents, securities or other
papers to be delivered against honor of the draft
(4~104(qg)). .

2. See P.k., Ellinger, Collection and Payment of Cheques

(1969-1970) 9 West. Aust. L. Rev, 101 at 131 et seq.
Also Paget's Law of Banking, Chapter 14 (8th Ed.)

3. Chorley, Law of Banking, p.99 (5th BEd) Ellinger, supra
133.
4. General Provisions (b) (i)

5. Clark and Squillante, The Law of Bank Deposits,
Collections and Credit Cards, p.2 (1370)

17126

H W CWIT

. 24U

U

« *u2d v d

uucé—

i L

10 UO0D2)100 DY+

e 1212w W00



¥ M, M.l
Foldep | LT He

- 19 =

naturally would want to exc!

some other way see that he

PR g Yo E ~ Y e T - -
undar the document concerne

drawn (the drawee). In the
the persons liable to pay a
or acceptor. Often times,

a person holding such docum

other documents of payment,

But a further charact

nego clal 348 lnstrumen

4 - & — - = o : ‘ -~ - P | T
instrunents 18 tCreataed gaenerx

books on banking and it is
5 - fvs Monéait g 5
ere in GetTall. Lssaensc
means an instrument capable

with the rights embodied in

- - — - . 4= & . prapony-. | &= o
characteristic tends to b

a "collection” and a "discon

-

of the following several things. It may (a) merely :
3 g ™ |

6. Chorley, supra, 99.
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Banking, Vol. 1. p. 1
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credit the cheque in its accounts books as cash in favour
of the customer, (b) lend further on the strength of
the cheaue, (c) pay over the amount of the cheague or
part ©of it in cash or in account before it is cleared,

(d) agree, either then or earlier, or as a course of

business, that the customer may draw before the checue is
3 B a2t 8 p—— > B -~ s s = 24 wards i s
claaread, {‘75 ) ACCepT :he chegue in avowed reduction of

o 241 CDH W CINIT

an existing overdraft, (f£) give value in the sense of there

ander s.27(1) (b) of the

U

of Exchange Act 1882 {(U.K.) or finally (g)

« 'Jéd v CL
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(g) and (a), it may be said that the bank

value to the customer for the cheque.
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LS S5ald TO be "aiscounting’' the chegue rather
i . B . e B . 3 Ersen 4 Y
eTing 1€. Furthermore, much confusion arcse as

to whether value was given for a chegque bv a bank which

merely credits as cash in the accounts book of a customer

wrb hWarnda . a7 \ Eonns Wogm T T vt d - Pisade 4 & . - .

who 1} U8 a chegwe in for "collection®. But it is now well
s A 1 1 s 4 - o~ el s~ -~ 5 < & . ~ 8 - . & 1940 e on - ¥

saettled that CAC nere crediting of a chegue to the

customer's account before its clearance without more is
ingufficient to make the “collecting® bank a discounter.
In addition, the bank must agree to grant an overdraft

or actually permits the customer to draw against it. Th

14
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bank becomes a discounter also by reducing a revolving
overdraft by the amount of the cheque before its
S i1

clLearance,

i8 sufficient
only to mention the distinction between a collecting bank

and a discounting bank i.e. in the former no valus i given

o the cheque while in the latter, value is Jiven., The

o 241 M N NI
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SCeSsity for tais distinction arise mainly in connection
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the statutory defances available to a bank arising out
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Of these two transactions,™ £Oor our present purposas,
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Byt the distinction Letwean "collection” and

‘discount” may also be relevant to bills o

-]

L eXchange,
Here, the distinction is mace Ior the purpose of determining

whether a transaction Comes within the provisions of

A_sules and the primary or sole criterion for
determining this, is that the bill is Leiny "collected,”

135 in particular, the defences now embodied in s.4 of
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The concern for making the distinction here is not for
the purposes of the statutory defences available as in the
jues, There is no statutory protection for

13

a bank which 'collects' the proceeds of a bill.

used to finance
transnational commercial dealings. They are usually
14

used in conjunction with documentary letters of credit.

s enrv1I e : 1 11 & o | B - n - - o &
el K¢ cliegques, 4 DiLL €ltities The payee o payment o a

2y. Similarly, the payee may engage the sarviges
of a bank to "collect™ this payment or to send the bill
for acceptance, But it also commonly practised among

bankers that they ma agotiate or discount bills which are

=

)

urportedly nt for collection’, In addition, a bank

caercaln

negotiated when it is transferred from one rerson to another

2 " " 4 ” ’ * : A - . & Rel L, -~y - ) -~
in such a manner as to constitute the transferree ti wolder
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14. The subject of documentary letters uf "r@u‘t doe
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not come within this ;g[@,. k tru“bmmnt

Letters 7; Credcit,

15, Collection ¢
by banks is on
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bills without px« sion of finance
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been specially endorsed

The negotiation of a bill takes place

ed, Wwhen a bank buys a bill i.e.
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that such a transaction is not covered
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CHAPTER 3

The Definition of "Commercial Paper"

"'Commercial paper' consists of clean remittances
and documentary remittances. 'Clean remittances'
means items consisting of one or more bills of
exchange, whether already accepted or not,
promissory notes, cheques, receipts, or other
similar documents for obtaining the payment of
money (there being neither invoices, shipping
documents, documents of title, or other similar
documents, nor any other documents whatsoever
attached to the said items). 'Documentary
remittances' means all other commercial paper,
with documents attached to be delivered against
payment, acceptance, trust receipt or other
letter of commitment, free or on other terms
and conditions."

Introductions

The words "commercial paper" seems to have its origin

in Article 3 of the United States Uniform Commercial

Code. Article 3 of this Code is entitled "Commercial
Papers” but nowhere in the Code itself are these two
important words defined. 1In this respect, the Uniform
Rules represents an improvement. However, it will be

seen that the definition provided if non-exhaustive although

the core of commercial papers are covered by the

definition.

CLEAN REMITTANCES.

The most important aspect of this definition seems
to be the stipulation that the items remitted for collection
must not be "attached" by "any other documents", for

example, invoices, shipping documents etc.

No elaboration would seem to be required of the
meaning of bills of exchange, promissory notes and

cheques. However, "receipts or other similar documents
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for obtaining the payment of money” require some explanation,
The operative requirement is that a document to come with
this definition must be one for the "obtaining of payment

of money." What would such a document be? Bills of
exchange, promissory notes and cheques would come within

this definition. But for other examples of such documents

it is necessary to look at the types of documents which

are usually collected by banks. Again, the definition

is open-ended and it would seem impossible to give a full

list of the various documents involved.

The word "receipt" seems to contemplate the kind
of document .which was used in the case of Barins,
Junr, & Sims V. Hﬁ?@?ﬁ.%35“39HtBMWﬁ?t??“WEﬁﬂiwéEQ'1 In
this case, the document was drawn, "Pay to J. Barins
Jnr. and Sims the sum of Sixty-nine Pounds 7/. Provided
the receipt form at foot hereof is duly signed, stamped,
and dated, #&69-7." The receipt form at the foot was as
follows: "Received from the Great Northern Railway Company
the abovenamed sum as per particulars furnished. This
receipt is not to be detached from the cheque.

Bignature = =~ ., Dated == 189  ."
The document was stolen by a rogue from the plaintiffs

(payees) and presented to the defendant bank., The

defendants credited the document to the rogue's wife's

sl AR g 7 A A A I A I N A 2 et P—— .

1. {1900] 1 Q.B. 270. A similar type of document was
also used in Coxdon v. London, City, Midland Bank Ltd
[1902] 1 K.B. 242; on appeal to the House of Lords,

[1903) A.C. 240, The document is referred to as those

coming within class (8) of this case,

o
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account and the next day presented it to a certain Union
Bank from which they received payment. It was held that
the defendants were liable to the plaintiffs for money
had and received. The case is therefore an illustration
of a bank collecting a "receipt”. Such a document as

in this case entitles a person to payment provided that
on payment that person signifies his receipt of it by his
signature. It is for this type of situation that the
word "receipt”" is intended to cover by its inclusion in
the definition of clean remittances. Documents in the
nature of a receipt are rarely issued at the present

day except by insurance companies in respect of claims

.
inder life policies.”

It seems therefore that the word “receipt®
applies only to a very restricted type of document. But
this does not mean that a bank does not collect other

documents in the course of its business,

In the first place, there are other conditional
orderxs for payment which may be collected by banks
although these documents may not be bills of exchange.
For example, there may be an order to pay out of the
particular fund or to pay out of the proceeds of a sale

s B

: . : A
of a valid note.”“

A bank also collects dividend and interest warrants

’

B e SU——— A P e ———

2 Holden, The Law & Practice of Banking, Vol. 1
e 293
t‘ - R -

2A. See Fisher v. Calvert (1879) 27 wW.N. 301; Hill
v. Halford (180I) Z Bos & P, 413.
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for its customers. The modern practice is to make dividend
and interest payments by means of cheques.3 But it is

by no means necessary that a dividend warrant should

be a cheque.4 Sometimes difficulties may arise as

to whether a dividend warrant is a cheque or bill of
exc‘nange.5 But for our present purposes, it is

not necessary to decide this point. The point to

establish is that a dividend or interest warrant is

also a document for obtaining the payment of money.

« 'JGd v CL

Another type of document for obtaining the payment of
money may be a document drawn payable to "cash or
order". Such a document has also been collected by

banks.6

Banks have also collected for their customers
postal and money orders which are instruments embodying

instructions for the payment of money deposited at one

post office and payable at the same, or at a different
post office.7 Some banks collect order payments issued by
local authorities but in this respect they again seem

to have no statutory protection.8

o Holden, op. cit. Vol. 1, p. 284,
4, Paget's Law of Banking p. 274 (8th Ed.)

5 See, for instance, Thairwall v. The Great Northern
Railway Co [1910] 2 K.B., 509.

6. Orbit Mining & Trading Co Ltd v. Westminster
Bank Ltd [1962] 2 All E.R. 552; on appeal ‘
[1963] 1 Q.B. 794. A

y See Holden, op. cit., Vol. 1, pp.300-302;
there is no statutory protection whatsoever in
regard to this type of collection: para. 9-69.

{0 UOUO2(109 UL

8. Paget's Law of Banking, 278-281.
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In sum, therefore, it is seen that clean remittances

as defined by the Uniform Rules may cover the collection

of Myriad types of commercial paper.

DOCUMENTARY REMITTANCES

By implication from the definition of clean
remittances, the documents attached to documentary
remittances would include invoices, shipping documents,

documents of title and other similar documents,

Documentary remittances are commonly used in the
finance or payment of transnational trade. There are
generally three methods of paying the purchase of goods
by an importer (buyer). He may make arrangements to pay
directly to the seller. Sacondly, he may have a
collection arrangement with the seller. Lastly, he may
make use of bankers' documentary creditg. In a simple
collection arrangement, the axporter (seller) draws
a bill of exchange on the importer (buyer). But to
ensure that the buyer pays the bill of exchange, the
seller attaches it to the documents of title to the goods
sold and sends them to the buyer. 1In this way, by
appointing an agent (usually a bank) in the importer's
country, the seller makes sure that the documents of
title are not released to the buyer until he has paid

the bill of exchange or accepted it.lo This is the

9. C.M, Schmitthoff, The Expert Trade, 189-225, See
also, Holden, op. cit.,, Vol. I, p. 272 et seq.,
Vol. 2, 281 et seg. For a thorough treatment of
documentary credits, see E.P. Ellinger, Documentary
Letters of Credit.

lo. SChmitthOff, idu l). 197.
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Je1912W W07



-

4 1 l.J.:;o
Folder | T

w— ‘,‘8 -
oy Eravmesde d s ¥ AocCumon®are somd ddas - ' S
main rfunction of document iy remittances vis-a-vis
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a collection arrancement. UL doCumencarv remlittances

have another important function, i.e. to provide
collateral security to a banker accepting, discounting
Or negotiating a bill of exXchange. This aspect of
documentary remittances does not come within the

province of this paper.
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CHAPTER 4

The Remittance Letter

-

ihe parties to a collection arrangement for an
Ooverseas export transaction are usually the customer (seller)
the bank of the seller and the foreign bank at the place
where the buyer resides.ll The nature of a collection
arrangement is that the seller instructs his bank as
agent to collect the proceeds from the sale of goods

to the buyer. The customer's bank in turn instructs the
foreign bank to collect on its behalf for the purpose

of carrying out the instructions of the seller.

Sometimes, more than two banks may be involved in such a
transaction. But, basically, the relationship between
the various parties to such a transaction is one of
agency.12 Hence, it is necessary to see that the

agents are properly instructed to carry out the wishes

of the principal. The basis of the rights and liabilities
of principal and agent lies in the contract concluded
between them.13 In the case of a collection arrangement,
the QR%ESEEMREAQE is part of the contract of agency
Detween the customer and his bank and that bank and the

remitting bank overseas. But within the Uniform Rules

itself, a further pProvision exists as to how the

customer is to instruct his bank to collect for him,

et . G e

e B —

1l. General Provisions (b) (i1i).

12. A question may arise as to whether the seller has any
rights against the “sub-agent" appointed by his
bank. This question is considered intra, P $3

13, See generally, Bowstggé_qa_&gepgz.

00 40 UOUD2||00 DYt
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This provision deals with the content of the remittance

letter.

General Provisions (¢) reads, inter alia,

AH W NI

"All commercial paper sent for collection must
be accompanied by a remittance letter giving
complete and precise instructions. Banks are
only permitted to act upon the instructions
given in such remittance letter."

. R0

The provision imposes a duty on the customer to give

"complete and precise instructions" to his bank and at

.

a';143(1¥)<i
U

T wqoal

the same time also a duty upon the bank to act only upon
the instructions given. In modern banking practices,
banks usually provide their customers with a standard
form of remittance letters of a nature in which the

various possible types of instructions are clearly

set out. The customer need only mark those clauses wihich

. . " 14
ne deems appropriate for his purposes.

Nevertheless, General Provisions (c) seems to

reaffirm the general common law rule with respect to
agency contracts. In particular, it would seem that if
the customer (or principal) gives an instruction which
is so ambiguous as to be capable of two or more
interpretations, the agent will not be in breach of
contract if he acts on one interpretation of the

instruction which he fairly and honestly assume the

10 U209 UL

instruction to ‘uea\r.‘LJ On the other hand, it is the i’

14, See for example, Kolle, Modern Banking Forms
L ' - o R
P. 2501 et seq. (Published by Warren Pucblications,
Inc. Boston, Massachuchettes.)

15. Ireland v. Livingston (1872) L.R. 5 H.L. 395; see
also Bowstead on Agency, 110 and the cases cited therein

e1912WWo)
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duty of an agent to exercise his authority exactly in the

16

terms in which it is given, The instructions given

to an agent must be lawful and reasonable instructions.l7

The second paragraph of General Provisions (c)
states that if the collecting bank cannot, for any
reason, comply with the instructions given in the
remittance letter, it must advise the remitting
bank immediately. Firstly, it is to be noted that
this paragraph relates only to the duty between the
collecting bank and the remitting bank. By implication
therefore, it seems that the duty between the remitting
barnk and its customer regarding impossibility of
performance is left to the domestic law of the country
in which the customer and the bank resides. In English
Common Law, it has been held that the duty of an agent
to notify his principal of his inability to perform the

principal's instructions is a duty that is necessarily

Callander

ot . e et S

implied from the nature of the employment:

whether this

L]

v. Qelrichs™" . But a guestion arise

notice must be given within a reasonable time orx

imnmediately.

judgesia

In Callander's case, only one of the four

e

stated that the notice must be effected within

a reasonable time. The other three judges did not refer

U S RIS ———————————— R

16, Holophane Ltd v. Hesseltine (1896) 13 T.L.R. 7

—

Ao s »
17. Bowstead on Agency (1968) p. 111
is. (1838), 5 Bing. N.C. 58; 132 E.R.
19. Tindal, C.J., E.R. 1028,
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to this point. A dictum of Scrutton L.J. suggests that
the notice must be given immediately: “When a

person is instructed to procure an insurance he is
bound to use reascnable care and skill to effect the
policy. If he is unable to procure the policy, he

must at once inform his principle of his inability

-
Lo

=

€

to do so." (emphasis added). There scems therefore
to be a conflict on this point in English Common Law.

But as between the remitting bank and the collecting

bank, the Uniform Rules has made it clear that the notice

§

"immediately”.

With respect to the contents of the remittance
letter, the Uniform Rules itself provides some guidance
to the customer as to what terms he should stipulate.

In a documentary remittance accompanied by a bill of
exchange payable at a future date, the remittance letter
should state whether the documents are to be released

to the drawee against acceptance (D/A) or against payment
(/P). (Article 4). The remittance letter should give

instructions as to how payment is to be "disposed

of" by the collecting bank as when it is made in a local
currency or in a foreign currency (Articles 5 and 6).
Partial payments in respect of documentary remittances
will not be accepted by the collecting bank unless it is
specifically authorised by the remittance letter (Article

7, para. 2). The remittance letter should also give

e O A e e e e O S st i R — ——————

0. Hood v. West End Motor Car Packing Co [1917] 2 K.B.
38 at 47.
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avenc oL non—-acceptance or non-payment and the form of
protest (article 3). imilarly, specific instructions

snould be given when a customer nominates a representative

>ollecting

& o 825 ams - e N n Vg
information to the

remitting
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PRESENTATION (Articles 1, 2, 3, 4).

il ILatlion OX Tiié Colmerclial paper is
CO L6 made To ¢ raw2e specCillied 1l tae remittance

letter, ad naturally, it would seem that the collecting

. -,
nOLOAY else.
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road., But, it would seem that presentment must
3 made ¢ = Aylw 313 «"k}f riagod = >13 1 ¢ ;e i + i ¢
& Iade O & QUiY autiloxised agenc, nence, i1c 13

not sufficient to present a bill to a person who

" W

N

seg of the drawee
- | 3 P . P - i \ e 2 3
although the wife of the drawee or endorsee irav be

accepted as representing him, It has also been

| P )

that the executor of the drawee ig also the proper
peraon to present the bill to.b 8. 41(1) (a) and
5.45(3) of the Bills of Exchange Act, 1882 have now
codified the rule that presentment may be made to

some person authorised to accept or pay a bill,

" V'L

commercial paper or the accompanying documents and

0 40 UOUOD2||109 DYt

1. General Provisionsz (c¢). Article 1, para. 1.
(1809) 2 Taunt. 206; 127 E.R. 1056,
04) 5 Esp. 175; 170 E.R. 777.

(1796) 2 Esp. 511, N.P.

i Phillips v. Ast

g s e e 42 .

4. Cromwell v. H

. J8 Caunt v, Thompson (1349), 7 C.B. 400; 137 E.R. 159.
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assume no responsibility for the form and for reqgularity
of the commercial paper or the accompanying documents.
It is difficult to sce the significance of this
provision. sSince the Uniform Rules binds only the
remitting bank, tae collecting bank and the customer, it
is clear that tue exemption of responsibility provided
by this paragraph is between tihie above tiuree parties

and no one else., As such, it seems hardly possible that
a4 situation would arise whereby this provision can

apply. Tnhe customer remits the commercial paper to the

> de)d

140200 DUk =Sl WIS TUN, 2u) N H N NI

remitting Lankx and the remitting bank to the collecting
bank. Surely, the customer cannot complain of the

regularity ox otherwise of the commercial paper wiaich

ne hands over to the remitting bank., 7The commercial
paper having been in his possession previously, the
customer would secm to be estopped from alleging

its regularity undexr the general 1le of estoppel.

it 1s of course a well-established rule that a
collecting bank does not warrant the genuiness of a

bill or of any document attached when it presents the

bill for payment.  But this rule is only applicable

in the sense that the supposed warranty may have been

given to the acceptor or payor of the bill. Therefore,
if paragraph 2 of Article 1 seeks to incorporate this

B

6. East India Co. v, Tritton (1824) 3 B. & C. 280 at
<83; 107 E.R. 738; Guaranty Trust Co of N.Y,.

v. Hannay & Co [1918] 2 X.B. at p. 631; Ly%e
321 (C.A.); Gowers v. Lloyds etc Bank (1238)
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B, it would zeer ) have failed to do so because

Rules does not bind either the acceptor or

rticle 3 states that in the case of commercial

paper payable at Sighc, whe coilecting bank must make

$o &

presentation for payment without delav. The meaning of

‘at sight" is nowhere defined in the Code. In english

o TN R AR AT

law, a pill payable "at sight" is included in the

U

definition of a iill payable on demand. S.10(1) (a)

e A2dpd

%

T n 4 9 . ~ B pon iy san P 1 OO0 4 o
OL Che blilis 0L LXcaange Act, 1882 states:

“"A bill is pavable on dem

w

BG =

a) Which is expressed to be payable on demand, Or
at sight, or on presentation;"7

™

| BN

lereore, 1or the urposes or compal

d A A

with the

’J!
0

.. SRV

-

e o 7 " . 1 » . : 1.9 . < . .
On dananda” . uader Lnglish law, a Li1ll pavable on

-

demand must be presented for payment within a reasonable

time after its issue and after its endorsement, In

determining what & reasonable time, regard shall be
had to the nature of the bill, the usage of trade with

regard to similar Lills, and the facts of the particular
| &
e : a . - ) . ~

Case, In contrast, therefore, the duty imposed by

fs cf, Article 9 of UNCITRAL Dr form Law on
international bills of exchar commentary
XL e i e v S e e Y

( "v ‘\ J J

) A bill is vayable on demand
) : o t that it is payvable on demand

o i ¥4 o pay

; v . : - 4F 34 B 4
or at sight or on presentment or if it contains
NOI'Q o illlar 1mporce;
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1 11 law, presentment for acceptance is ¥
necessary where bill is payable after sight or expressly E;
el 1 hat 46 mbhall J.d ’ 3
stipula caat it shall be present for acceptance or
is dre pavable elsewhere than at the residence or %(
' : — " 1l .
plLac D 1ess of the drawee,
resentment for pa t 111l pa A é%
usance i.e. a Lill not pavabl ) 3AN st be 9
made Oon thne day it fall . n English law. @cg
ll. :.}i tu\ S1l18 =Y & - c ’, > ‘}',, 1—-
- s ?
e
"l4, Where a bill is not payable on demand, 3
the day o ch 1t falls due is determined as 3
follows
(1) Three days, called days of grace, are, Q9
.~A vel: Ca st the bil 1l itself ”(\y.‘_‘ not : .‘
otherwise provide, added to the time of payment 1
as fixed b B4 nd the bill is due and
payable on the last day of gracei....
Therefore, it would seem that unless a bill otherwise
rovides for a specified number of days of grace, the

iue date

time of

i

,",;f

grace.

payable three months after date did not Lecome payable
13 o, % 1 3 = W | PR : i B8 e 1 13 v de
diiclil tie 4T O SFaeoruaxy: wliren v. OL8ris. Ut
it has been held that a bill dr L& O y fixed
date, Daecember 9, was pa >1 on tiiat Ate s ya&man
 § 3.32(1) (2) Bils of ixchange Act 1882. See also 4
- - 1 1 TR F 4 3
8.40 as to bills payable after sight.
11 711
L4 e 2\ 4d) e
3 &% \ " ) “1¢ -rn 1 2 . “ 00
13. {(1795) 1 Esp. 261; 17 +R, 350, he term “month'
in a2 bill means calendar month: .14(4).
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ar, y thie case, the plaintiff brought an
endorsae of a bill of exchange, dated March
drawn by the defendant upon and
o oraex The defendant endorsed t 1’.0

& . e
e on the 23r

2

on the 22nd Mav the plaintiff presented the
The clerk of W remarked that the bill was

e and that the defendant had no effects in

1ds., The bill was not presentec to W on the

the 23rd May but wa=s presented on the 24th
Ellenborough held that the defendant was

on the bill begcause the drawvee wag not in

the bill was not presented to the drawee

L weCaliie AYalDlS.
- B | ’ 2 — - £ be o & 4 v i. e~ E &= b =7~ ~
Aid@ARiLdy g ilil A D CL Ol Wreselicactlon, tileé remiccance
v i " " 3 r i . . b
e A - w L i Llie (PRSI E § ~11 o e | ~ [ o
- f1°72¢ 9 4 ey 5 = | -
e b - v . e l - ) S ; - L - - . t - o e
L4044/ } A 1L - b ! o i\ e )i A w

A

s
i

11 X

v PYL A'H N CINIT

lun

a‘;143(12><1

DLO UQ0D2]|100 U4t Jﬂb"y;n_k

Je1242wwWo)



Folder | 1D0s HedKe

- 41 =

released to the drawee against acceptance (D/A) orx
against payment (D/P) in the case of a documentary
remittance. In the absence of instructions, the
documents will be released only against payment
(Article 4). It has been stated that banking practice
in the past has not been uniform with regard to the
absence of specific instructions as to D/A or

D/P documentary remittance. Certain countries regard
the remittance as an D/P item while others as a D/A
one.la As such, this last provision of Article 4
represents an improvement in effecting uniformity.
Further, the provision also places an additional duty of
care with respect to a collecting bank under English
law. On an ambiguous instruction from a principal

to an agent, in English law, the agent has only a duty

to fairly and honestly construe the instruction and

1d
i oo gt "
act upon it. But in this case, the agent has no
power to construe the ambiguous instruction, It must
treat the item as a D/P item. The policy for this
provision seems to be to ensure maximum protection for

20
the customer.

PAYMENTS (Articles 5, ¢ and 7)

Both Articles 5 and 6 place a duty upon the

colkecting bank to immediately "dispose” or "remit"

— e e b Bt . Al S o B S G

18. B.S. Wheble, Uniform Rules for the Collection of
Commercial Paper, Journal of the Institute of
Bankers, Vol. 89 (1968) p. 58 at 61-62,

19. Ireland v. Livingston (1872) L.R. 5 H.L.

395,

20. BIS' N}le“lﬁ, ldn
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respectively the payments for a commercial paper "in
accordance with the instructions given in the remittance
letter". It is clear that the instructions given in

the remittance letter is subject to the exchange

control regulations or laws prevailing in the country

of payment., For example, in the United Kingdom,

8. 5 of the Exchange Control Act 1947 imposes a

v 29 D'H W CINIT

- w 1 om 4 - s Po 4 T d s & - - ™ —— 3 }
cdanket prohibition against payment in the

.

Ui

United Kingdom to or for the credit of a paerson

«a2dvd

n

%

resident outside the scheduled territories, OR

P?

to or for the credit of a person resident in the
scheduled territories by order or on behalf of a person

resident outside these territories except with the

=

permission of the Treasury. This provision covers payments

the payment made here is payment by a foreign currency,

W e SIS URVIE

it is nevertheless a payment., Consequently, if the
instructions given in the remittance letter is contrary
Y 8. 5 of the Exchange Control Act 1947 (U.K.)
the instructions will not bind the collecting bank as
Seneral Provisions (a)makes the Uniform Rules subject to
the provisions of a national, state or local law and/or
regulation "which cannot be departed from". It is clear
that a person in the United Kingdom cannot contract

5
out of the Exchange Control Act 1‘347."'1

T e — . —————— e S ———h e

2l. S.34 of the Act and the provisions of the Fifth
Schedule make this evident.
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explicitly provided for in the English Bills of
Exchange Act, 1882. 8.3 of this Act defines a bill

OL eXxXclianc

to pay a sum certain in "
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slilent as to wnether this money" may be expressed

8.9(1) (d) recogniseg that the sum payable in
&
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a rate of exchange to be

: ¢ L e a7 AN Lgos -
Dy the bill. Furthermore, s.72(4) of the Act

also recognises that the
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United Kingdom". It has
is very common to have bi
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or payaule.“z

It seems that under s.9(1l) (d) of the Act, the
bill must "indicate” or “direct” a rate of 1xchange.23
But this is not always adhered to. But in any event,
although payment is stated to bLe in a fo oreign currency,
actual payment is made by giving the payese the eguivalent
5 3 ‘.ﬂ -~ . 3 -~ » - 1 b g » = - - 25 Y s
of the currency of the country of payment, Hence,
the words "relative foreign currency" in Article 6 of

the Uniform Rules would be taken to mean the ejquivalent

amount of the foreign currency in terms

fi- oL the foreign currency in terms of the currency
of the country of payment. The date at which the rate

of exchange is to be determined is the date prevailing

at the date en th 8Dt became due and ot that
, : 5 26
revaiiing at tane date of the judgment of the Court.

fhe provisions of Article 5 and 6 must therefore
be read suuject to the above consideratcions if a collection

were to take place in the United Kingdom.

e I m———— - >

22, Lord Wricght c*‘e"ljve-’nw the judgment of the P.C. "n
Syndie lq_dan&rug 3y _©f Wasrallah Khoury v. Khayat

{1983] A,.C. D07 at Tla In this case, a oromxosory
note was executed in Palestine promising to pay "two
thousand gold Turkish pounds™. The Privy Council held
hat the note was a promissory note under the corres-
,ond41v srovision of £.83 of the Bills of Exchange Act,
1L882(U.K.). See axso, as examples of bills payable in

in a foreign currency unless otherwise prohibited by
express legislation. See Mann, The Legal Aspects of
Money (1971) pp.l84-188.

23. See for example Rouquette v. Overmann (supra) where
the rate of ;xc auh; was fixed by ‘endorsement.

4. Cohn v. Boulken (supra)

2
25, Cohn v. Boulken (supra)
2

26, Ulicnua“‘ V. Pankhurst Wright & Co (supra). But

£. Cohn v. Boulken (supra)

a foreign currency, Ro ugquette v, Overmann (1875) L.R,

10 Q.B. 525; UL;unuanl v. Pankhurst Wright . & Co (1923)
39 T.L.R., 628; Cohn v. Boulken (1520) 36 T.L.R. 767.
Generally, parties to a cohtraét may proviae for payment
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Partial Payments (Article 7).

Article 7 makes a distinction between partial payments
in respect of clean remittances and partial payments in
raspect of documentary remittances. In respect of
documentary remittances, partial payments will only be
accepted "if specifically authorised in the remittance
letter”. But in the case of clean remittances, no
Suci authorisation is required. However, "partial payments
>ted 1if and to the extent to which and on the
conditions on which partial payments are authorised by the
law in force in the place of payuwent”. In addition, the

clean remittance will only bhe releagsaed te the drawee

when full payment has been received.

le 7 seems clearly to nlace an onus on

r

he

1 ~

| 2 o - M . — wy g3 do Ty 2o ? . K] £
collecting bank to enguire whether the law in force in

{

I
]
:
a
.

the place of payment "authorise" the acceptance of partial

:

The word "authorised" is not defined in the Uniform

Rules itself. In common law, it has been held that

"{tlhe word 'authorise' should be read in its ordinary

7
sense of sanction, approve or countenance. But the

_ - - ) T
vord must be read by its context. Therefore, the

'

"

word "authorised" in Article 7 seems to mean "sanctioned
or approved". Hence, the whole 2ffect of Article 7 means
that partial payments must be approved cr sanctioned

by the law in force in the place of payment. In

s e i o 4 A e 4710 . A R A el BT g P T i ————

27. Winstone v. Wurlitzer Automatic Phonograph Co etc. [194€

Angus L.R. 422 per Hersing, C.J. at p. 426,

(1947) 47 N.S.W.R, 16

28. Ex p. Johnson, Re
per Jordon C.J,., at
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The proviso to this sub-section states that if the
drawee "gives notice" to the person entitled to the bill
that he has accepted it, the acceptance become complete
and irrevocable. 8.2 of the Act further explains that
"acceptance” means an acceptance completed by delivery
or notification. Both sections are declaratory of

the common law rule regarding bills of exchange and
may be illustrated by the case of Cox v. 259149. In
this case, a bill was delivered to the acceptor for
his acceptance. The acceptor wrote his acceptance on
the bill but erased it on redelivery to the plaintiffs,
It was held that the acceptor was not liable on the
bill as he had not given his acceptanca.50 The
opinion of Bayley J. may be taken as representative of
the three other judges delivering the judgment of

51

< : . ‘ e 3
this case. Bayley J. said, inter alia,

"I have no difficulty in saying, from the
principles of common sense, that it is not the
mere act of writing on the bill, but the

making of a communication of what is so written,
that binds the acceptor; for the making of

the communication is a pledge by him to the
party, and enables the hclder to act upon it."

Therefore, it would seem that an acceptance is
complete on the actual delivery of the bill or the

communication of acceptance. But to whom should the

e i, e axw - e

45. (1822) 5 B. & Ald. 474; 106 E.R. 1264.

50. see also, Bank of Van Diemen's Land v. Bank of
Victoria (1871) L.R. 3 P.C. 526.

51, id. at p. 1266 E.R.
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communication be made to? It would seem that it is
sufficient communication if this is made to the agent
of the holder of the bill, i.e. the customer of the

remitting bank. Such a rule would be supported by the

i

>
~

@

general law of agency. However, it may be doubted
whether the collecting bank is an agent of the

remitting bank's customer. General Provisions (b) (ii)

-

o YL AH N CINIT

of the Uniform Rules describes the collecting bank as

U

being "the correspondent commissioned" by the remitting

« "Jéd 2 <L

%

bank., As such, it would seem that the collecting

— hea = ol AP 33", .
bank cannot be an agent of the customer. Therefore, it
would seem that a communication to the collecting bank

by the acceptor would not be sufficient for a contract

to be made between the acceptor and the customer

‘553%Jﬁ_1 Wi

-

of the remitting bank. The communication must be
given either to the customer himself or his authorised

agent i.e. the remitting bank.

Article 12 provides that the collecting bank is

(3

0 send advice of neon-payment or advice of non-
acceptance, with appropriate detail to the remitting
bank without delay. Under the Bills of Exchange Act,
1882 (U.K.) notice of dishonour by non-acceptance

or non-payment must be given to the drawer and endorser (s)

-

i e e e e P A e . el P P e e e e e et e A 2~ A A .

1o UOID2|100 Yt et

52. Bee, for instance Ex. p. Cote (1873) 8 Ch. App. 27
93 % - e N‘-'r “““““ 3 1 -
where Mellish L.J. sald, "In order to make the
property in bills pass, it is not sufficient to
endorse them. They must be delivered to the
endorsee or to the agent of the endorsee."”

(emphasised) .

53. See also, Calico Printers' Association Ltd v.
Barclays Bank (1931) 145 L.T. 51.
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of a bill and in the absence of such notice, the
drawer and endorser (s) respectively is discharged from
the bill.54 The time for giving notice of dishonour
has been described as "a very short time indeed."55
5.49(12) states that notice of dishonour must be
given within a "reasonable time®™. But in the absence
of special circumstances, where the person giving and the
person to receive notice reside in the same place,
it is not "reasonable time" to give notice of dishonour
later than the day after the dishonour of the bill.
Where the person giving and the person to receive
notice resides in different places, "reasonable time"”
is adhered to where the notice is sent off on the day

after the dishonour of the bill by post.50

In view of these strict rules, the significance
of Article 12 of the Uniform Rules becomes clear. However,
it is to be noted that the rules regarding notice of
dishonour in English law become applicable only when
the non-payment or non-acceptance of a bill has been
communicated to the holder of the bill or his
agents. Hence, unless the collecting bank overseas is
a holder, i.e. payee or endorsee of a bill in possession
of it, it would seem that the collecting bank would

not be bound by the strict rules of notice of dishonour

in English law.

W
o
-

S. 48.

o
W
.

liolden, The Law and Practice of Banking, Vol. 1.
pP. 267, para. 8-75.

56. S. 49(12). For an application of rules 8.49(12) and
(13) see, Lombard Banking v. Central Garage [1963])

<

1 Q.B. 220; Yeoman Credit v. Gregory [1963] 1
W.L.R. 343; 1 AIT E£.R. 245,

1 X
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Article 12 of the Uniform Rules sets out the duty
of giving advice of dishonour between the collecting
bank and the remitting bank. The collecting bank has no
duty to advise the customer of the remitting bank. When
a notice of dishonour reaches the remitting bank, the

practice among banks in England is for the remitting

bank to give notice of dishonour to its customer, leaving

v YL MH W NI

g ; y . . : 57 . 3 : :
nim ©o give notlce to prior parties. This is in

lun

accordance with s5,49(13) where a bill when dishonoured

« 'Jéd v CL

%

is in the hands of an agent, the agent may either

himself give notice to the party liable on the bill or

may give notice to his principal. If a bank is also

a holder for value, it will endeavour to give notice to

prior parties in order that it may claim against them.

But in this case, the bill woulé not be a "collection"
T 58

bill as we have defined it under the Uniform Rules.

e — 0 e b et

AR W

CHARGES AND EXPENSES (Article 14 and 15)

B S NS S ———— o rm—oy

The relationships between the collecting bank,
the remitting bank and the customer are contractual and
take the form of contracts of agency. As such, the
three parties concerned are free to regulate their
charges and expenses as set out in Article 14 and 15.
The Bills of Exchange Act, 1882 (U.K.) does not regulate

the question of charges and expenses.

57. Holden, supra, p. 267-8, para. 8-77.

58. For tne meaning of collection, see supra, p.io
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A general rule of common law exists to the
effect that every agent has a right against his principal

to Le reimbursed against all expenses incurred bv hin

in the execution of his authority.ig The agreement
to indemnity, 1f not express, can be regarded as an
implied term of the contract that operates unless

clearly excluded.: In this respect, the terms set

out in Articles 14 and 15 regarding expenses are

consonant with tihe common law rules.

LIABILITIES AND RESPONSIBILITIES (Article 16, 17, 18 and 19).

By way of general comment, it is to be noted that
these four articles speak generally of "banks". As
such, these Articles may have been intended by the
drafters of the Code to declare the law that generally,
banks engaged in the business of collection are exempted
from certain liabilities., But it is clear that the
Uniform Rules binds only three parties, the customer,
the remitting bank and the collecting bank. Hence, the
reference to “banks” must be taken to refer to either or
both the remitting bank and the collecting banl. Waen
the Uniform Rules come to be accepted by the international
business communitv as an established custom, then, of

course, the Code will bind even those who are not parties

. 6 l
to 1it.

59, Bowstead on Agency (1968) p. 207

60. 4id. 208.

6l. As to the guestion of international custom, see
supra, P13
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it is to be noted that the e cemptions

concarned.

corresponding Articles in the Uniform
1

Customs and P%auu;uu i.e. Article 12, 10 and 1l1.
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hhave been submitted by one learned writer

, T

as reasonable and

The most important provision of Article 16 is

paragraph 1 which states:

“Banks utilising the services
for the purpose of giving eff
of the customer do so for the
the risk of the latter.

of another bank

account of and at

The term that it is the customer who assumes the

rialk A€ ] aarrimae ~8 ® prpe s B Roribss 4 S
XYL8K Ol the services oif nother bank aoaes NotT seaem
CO acCord with Lnglls ] OoInon 1awv. Two cases may oe
kW T 7 o 1 Tna+rat+o ¥ 13 o = . L o < -~ i~ -
discussed to illustrate this yint, tne 11rxsc case

0 B -1 b 3 T iy 3 @ £ M
18 ‘.\ 4 .,.,l&l iacker .5.’ Ve amsays . In this case ¢y M

employed R, and Co., bankers in Edinburgh, tc obtain

for him payment of a bill drawn on a person resident in

Calcutta, R. and Co accepted the employment, and wrote

promising to credit him with the money when received.

62. E.P. Ellinger, Documentary Letter of Credit,
p. 156, 167.

63. 9 Cl & Fin. 818; 8 E.R. 628, H.L.
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oL the Lill and that payment having been actually made,

Chey became i

80 facto liable to him for the amount

recelvede. de COULA NOT D& called on to suffer any l1oss
by the of their sub-agents,
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Alexander & Co [i.e. the orrespondent in India]l or of
Coutts & Co. There was no privity between him and
either of those houses; but payment to Alexander

& Co. was payment to Coutts & Co., and payment to
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In the second case, Calico Frintere Asscocliation
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