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I Lllt , 

INTRODUCTION: 

J.U obj <.:t:. of thi pa ; r i to 1..:0 ,p r,;; t 1 provisions 

set o t i t.e Uniform ules fo of 

""o uuercial Paper (ICC Brochure ~o. 234, .. ereinafter the 

" uni ·orm Rules 11
) wi tn the c.:om...L1or. law rules for t 1e 

collection of commercial Lapar. But it is not intended 

to tr"'Vt;;rS<;! each and evary se.t nc.._ -et out i tu.a 

tn1;;: more salie t features of this Code. 

Chu~ter l in t1is Jap · r is dbvoted to di~cussing 

tl.e i .ding c;ffect of tl e iform • ulcs. y t..is is 

1 lea t w.1.10 are ti e part ... E::s uound by the Co-.c, .1ow 

they are bound and ~ at. would .be c1 e li ly appro<..l~h 

of t e l.. ur c c.owaruu the giving 0.1.. ef ect co t.11._sc 

rult:s. 

hafters , 3 ~,u 4 et_ p to cfir he meaning of 
11 coll c 1 )ll , comm~r\,;ial ~::,aper' nd 1 

, i ttance Letter". 

Tic._. -lr~ c:n\:! cn..ce~ KC!y c ncep i:) embe<laed :..n t1e Uniform 

i i out om • d fini tion of w11at tney .. 1ean, 

c1~ o ject of tniJ aper would not 0e achi~ve. 

...., 

0 
0 
3 
3 
~ -, 
\'l -· ~ 
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Of cours ., if the Unifor Rules baa acguir d the 

r~ ·uired egr e of notoriety as to eco ea mercantil 

practice or usage, custo1er n y be held bound by it 

even thougl. he has not ex r saly con ent d to do so. 2 

It ia therefore neces ary to d t rmine how a ~erson 

(or u nK) b corns bound to the Uniform ules. To do 

this, a r sort to various comment ri son th Uniform --
and Practice for Documentary Credits3 would b 

helpful. 

Provi ion (a) of the Uniform Customs 

also mks it •binding upon all parti s ther to 

unlos oth rwis x ressly agreed.• 

In the case of the Uniform Customs the issuing 

b nk and the correspondent bank become bound toe eh 

oth r one they have given th ir adh rence o the 

Code. 4 Similarly, t r tore, th remitting bank 

and th collecting an. ill become bound by the 

Uniform ulcs at th no nt th p rti s a here to 

the Cod. The underlyinc basis fort i . result 

lies in the tact of collllnon m Clber hip of the International 

Ch er of Conun rce. An adh r nc or do tion5 takes the 

form of a ositive act on th- par_ of memb r or aa ociate 

memb r that it will in future b bound by tha Code. 

- - - --------------------·---------
2. This point i discuss d i , tr p. 13 

3. Brochure No. 222 International Chamber of Comm rce 
H rein fter Uniform ---- --

4. .P. Ellinger, Docu nt~ry Letter of Credit, p. 127 

5. oth terms nrc u d ynonymously here. 
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In this respect, the Uniform Customs and the Uniform 

~_!. operate as a ultilateral contract with ach 

m mber promising to be bound to each oth.r on adh rence 

to either code. owing to th size of member hip, it i 

impracticable for members to inform e eh othor of 

th ir ado tion of the Codes. This i more conveniently 
/: 

done through th S crecariate of thG I.C.C. Such 

notification should, nowev r, ake its binding effect 

no less valid. 

Th rofore, it is cle r that members ho have 

not ado ted eit1er code or h ve not inform d tne 

r.c.c. of tlcir a option will not be bound by them. 

"ricis1 b nks rior to 19u2 itier icnorad the fact that 

1 tt rs of credit is ued from abro d were ade aubj et to 

t U iform Custo~• or t best r pli d that they would 

not oe bound thereby. 7 

Th ,,o ition of cu tom r via-a-vis the Uniform 

Rul i th ref ore cl r i.e. he would not be bound by 

i t unl s h e has e xpr sly or impliedly agreed to be 

nound. The practice o~ banko w~ich have adopted the 

Uniform C1.1stoms is to incor ori1te th Code by express 

ti ula tion in bot th 1 lication forms n the 

doc u. ntary er it p ro riat ly. 8 The words normally 

6. 

7. 

a. 

o Uniform Customs and Practice 

T s er tariat of th 
It pres nt address is 
p ris VIII! 

I.c.c. sits in Pari. 
36, Co~r lbert ler, 

.P. Ellin r, op. cit. .1271 
Bankin2 (8th Ed.) p. 632. 
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fr Document r Credits (1962 ,eviaion), Internatio
nal 

In the plic tion 

for crecli t  , t l tter y stat that the a plicant 

11 gree that the er dit i 

in the actunl issue of 

just as an ndorse.ent
9• 

er 

bject to 

dit, th 

n t caso 

the Cod while 

hov ord ay a pe.ar 

cf tn Unifor 

.. ules, Gan ral (c) makee it ~~  atory for 

11 coll~ction of commerci 1 pa1er to be aoco.1 nie 

by a remittanc lett r. It is to bo exnected that 
~anks 

which hav ~doted this Code iill endor e i ilar 

stipul tion th t e ployed in th ea e of th 

10 

Uniform 

Custa on tot r itt nc letter. 

h incorpor tion of t1 uniform Castoms to 

contracts dealing ith 1 tt rs of credit h4s given 
ris 

to thr i U3S, na ly, () th conflict of a ~rovi ion 

of the Cod it! a  d cid d c se, (b) ther inoorpor -

tion by e o ndors ment is uffioi nt to bin th 
ordinary 

bu ine sm n nd (c) th po ition of the abaence of 

incor r tion 'n eith r  n a plic tion form or a 

docu.-ncntar, er di t. 
11 Th se prohle s apply, ~tati 

to th Uniform • --------

9. Se also Soprom.a 
-.roducts Corp. (1J66] 

10. .atio 1 ... k f • Z , 1 nu Li \ · 

circul r to st~ff rnernb r th t 

1i ~l ~tats t ta a conD "Uence of t1 

adoption, rumittance letter acco anying commerci
al 

ppr for coll ction will 1nclud th~ following cla
ua: 

"Subject to Uni orm ules for the Collection of 

Co ercial Ppr (1967 vi ion) Int r.national Chamb 
r. 

of Com rce Broc1ure No. 254." If th re is ny 

oubt a to \lh t. r tn-remitting bank and the coll 
ct-

ing beco e bound by the Code imply on the basi of 

in r opt o of t!le Cod_, 11ch remi tt nc letter 

incor orating t1 Cod ~ould provide a further ground 

for king the rep ctiv banks so bound. 

...., 
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ut fir t i i n c ry to dot rmine w at 

could be m nt by th p,ra e "national, tate or loc l 

law or regulation'. Then tural interpretation sees to 

be th t thi"' phra eans the 1 w of country a nact d 

by it~ duly uthori ed gi 1 t re. For xam le, in 

th C of Gr at ritain, th y ,fOUld b , 8,~y, the 

Bills of xchange et, 1882 or the Cheques Act 1 57, 

inclu ina th interpretation th Courts place on thes 

, et • B t tll word "local" s m lso to imply 

r f r nco 0 t l lil i:c ,ant i. • t us ges of m rchanta 

1 Cl tr c.:.e:rs ? the difforent d ~artments o. trad • I 

r tifi d by t. e ec ion of Co rt of law. 15 'l'his 

i b cau, ~ .a u ag. of. mere ants 11 tr ders ar peculiar 

on y to tb rn lve!l a1d 8 such l y b describ d a .. loc 1· 

a i tinct from .. tional" l w ich ould Le of a 

g ner 1 plic tion. T 1~ ning f "r ulation' ~ould 

s m to b ir et et t10 - elegatod 1 gi lation, as 

to~ ~ am l., a chang control rogulations as d ursuant 

o n xch uge Contro ~et. 

T. next question t r fore i ouming that 

prov on of l..) Uniform ille i contr ry to t n tion 1, 

t. ... or local 1 ., of a country rhich gov rns h 

r ·cular tran et on i1 16 u stion , .10·; does on 

l • 

16. 

T 
C.J. 
337 

,.,,.._ __ ... "law mercnant" s er Cock!Jurn 
v. O)~rts (1 75) L •• l) Exch. 

to the law governing contract contained in a bill 
e • 2 o tle Bill of Exchanga Act 

Tnis ction only deals ith conflicts of 
nn ional 1 a and not w·th conflict .o twcen a national 
law an· non-national law, ucn as tne Uniform 
ul • 
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C n t d ro? 

t ari in C 

t t i c nnot o 

o th coll tion of co 

ner 

d 

rci l 

ingdo an oth r Co1 on ealth 

Countr1.e, there does not app r to b any ..,uch 

st tutes. The st tute 10 t co only governing t e 

collection of commttrci l per in Great ritain is th 

ill of xcbange Act 1882. 

Th Billo Exchange Act 1882 hn be n held to b 

codifying t tut -· • eacn rovi in of th Act 

it s tand , n~ d r i no i to be inter rt d 

justification f:or re ing t:1.at an· p rticul r section 

was mean"t to · re s r th r ,an nd tne co n 

l w. 17 But t i f et o s not indic t w.t1 ther its 

prov .:1 on "cannot b ap rt d from". Not ng in t Act 

it lf fo.rLi > rti fr contractin ou .... 18 Th, .a 

Bill C 1 2 (U • .. •) . 1 k t s le • 

0 0 .:t 18 3 ( .1'. ) ·.1ic ar i to contract 

. r. ly X l by ropri te ter . ince th 

Billo Exc1 n '"'t 1 "'2 (U. • ) not Jrohibit 

con ... r it is t er for not n tion 1 or tate 

la " • C 1 

17. Bank of 
107. s 

nno·- . rted fro '. 'l' 1 ut1 erlying sis 

.c. 

18. Contr t Hir P c, ase Act 196 (U.K.) 
whic: makes c rtain tran actio.s 
voi. .51 ir Purcl Act 
1971 ( .l. uni orm Comcercial Code (U.S.) 
allo·· s variatio f tl Code by r ent 
e otl r i pr i a by tue Coe it lf: 
s.l - l 2. 



for thi~ is n t,e 11- t bli hed doctrin in the law of 

c ntr et t t 

thy like. 

rti ar fr to contract on ny t r s 

t i .i r or .aubmit d tl t the econd roviso 

to General Provision 

make littl iff r nee a to tl Court 

t· e Ui ..:.torr Cu ton: • Th Court t,oul 

,ould 

pro eh towards 

ost lik ly follow 

th 

Dy-Products 

a rovi ion of th ,ills of 

lict ri es b tween, ay, 

eh ng Act 1882 nd th 

Uniform Rul 

rohi it a 

• Of cour , if t tute X}re ly 

r ur fro. i, t nth Court ~ould have 

to giv f et to it. 

Prob nt. 

i ti n 1 

cor!Jor te into t e r.rnitta ce l ttor by a formula 

such s •subj .et to Unifor Rul forth Coll ot~on of 

Co erci 1 ?aper (1967) Revi io, International Chamber 

of Com erce Brocr.ur o. 254". 'J\1e Gtion is whether 

nuch incorporat'on i ufficiEmt to inci th custom r. 
2 

Th s point ,as not rai~cd in t e So rorua cas. 

I h .., .... t t d tl t m rt. th 
' 

gre,,.ment of 

tn 1.·ti ntr et ha~ b n r duced to writing, the 

arty ~igni g will ound b tlc t~rm. o t ·ritten 

gr h"'r or not he .., re m n w ethor or not 

19. [1966] 1 L. L •• 367. 

20. Ell nger, op. cit., 129. 

...., 
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he is ignorant of h ir p.i.: ci leg 1 C f ot.21 The 

cas normally cited to up rt thi propo ition is 

L' v. F. Gr vcoh Ltd2"'. In t i C e, 

Scrutton L.J. la1 ow-n t · rule t•us: 

... h m in 

C, u j et to 

a ual 

a it 

liabilitie of 

re ont in 

ocud nt cont inin9 co1tr ctual t r 
, then, in the bs nc of r ud, or I 

-Sr rewe1tation, t. rt· i ning it 
and it i hall. i m t ri l whether 
d t' docu •. \ent or not." 23 

qu tion w~ t r clau such 

Uniform ,Ul It C con id r d . . . . 
t rmt. Th .... difficulty witn t is cl use 

o snot enumcr t t rig.1t and 

t e c ntr cting p rti s. Th provisions 

il t e u ules. He ce, it i dcubtful 

if .:>crutton L.J • had m ant hi., t tc ent to includ 

contractu l term.#" w~1ic ar not ctu 11 mbodi d into 

t ,ritten nt hut erel r refer to t e terms in 

anot er ocument. ·rhe cts 

I.ta"' its 1£ not 1: aolv 

tJ term. of th Contrcct 

dooum nt ignc • 25 

---------
21. 

23. ia.. • 0 ' 1-o, 
24. i. 
25. 

f L' v. • Gravcoh 

t.is oi .t s in this ea 

re et out in t.1e actual 

c. ) Vol. 1, ar-. 582; 

] .11 • • t • 1 • 
.J. • • 

161 
217; 
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I 1 u rlyl I hi h r ·rorn 

v. F. t t: ) rson 

i in ritt re to av 

r t e t r t at r. , t is cle r 

th t i . 'O of th tC :'11 of th ,gr_ m nt jgned are 

col i l C 1 th r (>C l~ , a clif icult gu .-.tion 

rises a. to th a d ty i ii 1po. ed upo11 tht.: partie to 

mi t wit t • ter 8 S' OU in that 

nt. "h. ; qu e - b) l:i " dnSv r by 

t C C, of 1j d l Scottish 
2h 'l' 1 f, w 0 l cl not d, bought 

rou i ce. T tic 

on ,r w r "Tr,..,, C 11 j er.:::t t th conditions 

d in n I r. t ,e nd notices 

nd n ar 1 " X , r. or ill 

·h •o " ,, e tickr•t"' r SS l a 

"Ubj C 0 i r.,_ () in the 

ur. n1: pl int· f. suf r d 

in ur s jn h r,onr. of tl e 0 rn y n 

a i nr• a ena~n. inn g n 'rh c fendante 

r i <, u on 

fr<rn ac ion 

l · n. n in he t Tl t 1 .x lnd n hem 

ll tn br. nqlt , t ,_ pl int1.ft. 

I tl lower Court, th n r. for 11 t th issue 

0 w ,t h fe t lV n ble pa 

to t ~n i·io 0 h notic f tH )1 int ff. 

.:or~' l C l 1 

corr et. uot 11 a low r. court , a t.c Court of ppoal ____________________________________ , 
26. (1930] • B. 1. 

..,J 

-J 
~ 

~~ 
~ 

-0£ 
~~ 1-. 
·~O" ., 

3 
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held that the d fendants have fulfilled their duty despite 

the finding of tho jury that they hav not. Both Court 

held that once the plaintiff had brought the ticket 

containing certain conditions, that is sufficient 

r asonabl steps taken by th defendant. The conditions 

on the ticket may ref r to conditions in other documents. 

The fact that these other conditions can only 

located in an circuitous manner i irrelevant to tho 

issue. 27 It is for this reason that both courts h ld 

that the jury h ve misunder tood the law. 

The ratio docidendi oft e Thompson case can be 

ah tracted at two levels. On the on hand, it may b 

said th t the case is uthority for the proposition 

that a writt n contract which incorporates or ref r 

to terms present in anot er document() i valid o 

long a th person who int nds to rely on the terma in the 

oth r documents has taken reasonabl steps to bring 

those terms to t1e notice of the ot1 r party. n 

the other hand, the case may also b authority forth 

proposition that, accetting the first proposition, 

reasonable notice i satisfied if th contracting party 

knows, including constructiv knowl dge, of the 

exist nee of the incorporated terms. 28 It is sub ' itt d 

that th second proposition i Wltenable in th light 

of prea nt day social condition. 

27. See for example, ~ord Hanworth, M.R. t p. 51. 

28. Anson, Th Law Contract p. 145-146 (23rd Ed.) 
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If the first proposition is accepted as valid, the 

question is therefore whether it is sufficient reasonable 

notice to a customer to merely make a remittance letter 

subject to the Uniform Rules. The rule states that 

the incorporated terms must be brought to the notice 

of the customer. It is submitted that on this basis, 

the mere incorporation of the Uniform Rules by the formula 

"subject to •••• 0 does not satisfy this rule. A customer 

reading the remittance letter has no knowledge of the 

actual terms in the Uniform Rules 0 although he knows 

that the remittance 1 tter is subject to it. 

Hence, it would seem that the remitting hank 

must do more to guard itself completely. The remitting 

bank could attach a copy of the Uniform Rules to the 

customer's remittance letter with the appropriate 

change in the formula used, such as "subject to Uniform 

Rules •••• a copy of which is attached herewith.• 

If this is inconvenient, the remitting bank should 

produce a copy of the Uniform Rules for the oustorner 

to peruse. 29 

Once the customer has acquainted .imaelf with th 

terms in the Uniform Rule, it would seem that there is 

no need to supply him with a copy of the Uniform Rules 

in subsequent dealings of the same nature i.e. 

collection of commercial paper. The bank will, in all 

29. This conclusion i based on Ellinger, op. oit. pp. 
129-130. The learned author seems to take the view 
that Thompson's case apply only to exemption clauses. 
It is respectfully submitted that the case could also 
be interpr ted as applying to all clause in documents 
which are only referred to in the contract entered 
into between the partios. 



"'older I LIM, 

13 

li'elihood, be a le to prove knowl dg of th terms of 

th . f l i i 30 e ni orm u es n sue. a c se. 

Thi probl m restat d, is w,et.er th Uniform Rules 

apply when it i not incor orated in th remittanc 

letter. Th roblem ext nds tote relationship between 

the remitting bank and the customer nd the remitting 

b nk nd the collecting bank hen one oft em has not 

adh red to the Uniform Rul • It appears that the 

a proach of the courts to bot relationships would be 

the same as in bot, cas , the applicabl rule 

ia wheth r th Uniform Rules has enjoyed that d gree of 

opularity between the partie s evidencing their 

intention to contract on its t rms. 31 

In other words, i th Uniform Rules becomes 

comm roil cu tom, it will b binding on tne p rties. 

An int rnation 1 commercial custom ha b n defined aa 

con i ting of •co ercial pr ctic a, us ges or stand rd 

which are so widely us d that bu inosA men ng ged in 

international trade exp et their contracting parties to 

30. Sea, owevor, • cCutch on v. David 1 cBr yne Ltd [1964) 
l All E •• 430 wh re It was held tfi t previous 
d aling p r i not suffici nt o in a 
contracting party. It mu t be hown th t th 
contracting rty int n d to contract on the 
terms of the pr vious dealing. The situation in 
this ea e woul not a em to ari e in th cas of 
th r ittance l tt r which would usually be !!igned 
with the clau e aubj cting it to the Uniform Rules. 

31. The terrninology us d er i Ellinger' , op. cit., 
p. 130. 
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conform with tham." 32 Although this definition r 1 te 

to an international custom, it applies qually in a 

domestic context. However, two further eh racteristics 

are add d to a do estic contract, namely, reasonableness 

d t , t 33 an c r a1.n y. It appears th t th se two 1 ments ould 

aleo b neces a.ry for an int rnation 1 cu tom for it 

would b unre l for the courts to uphold such a custo 

which is either or both unreason ble nd unc rtain. 

Th notoriety of a custom or usag is a matter of fact. 34 

Custom or us ges volve from time to time. The length 

of time during which a us g has existed i an important 

circumat nee to b taken into consideration but it is 

not the only consideration. 35 In um, th refore, 

binding cu tom y b~ d scribed as a term or terms in 

a contract whicl th p rtic hav t nd d to incorporat 

into th contract b cau 

o #rtain notorious and h v 
36 

those term r r aeon ble, 

xi t for c rt in riod of 

ti "-· 

Coming th r fore to the Uniform Rules it must 

32. Schmitt off 

33. 

34. 
35. 
36. 

A c tom 
notorious" 
~ [1 61 

v. Davi ---
tein v. 

on le, c 
D vonald v. 

2 K.B. 45 t 448. 
Co [1902) 2 ~.B. 1.4 ------

a.t,pears to b onymou t r.n, 

nd 

instead of th •ord •cu torn". Custom ha al o 
n escribed as th 'la 1 r.ierchant", "m re ntile u age" 

•uaageu, "practices" etc. 

..., 
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sown that it ati fy th requir ent of custom. It i 

submitt a that thi Cod would not satisfy being a 

custom for t,£ following reasons 1 (a) th time of it 

exis nc is rel tively short, () it pp ar not to 

be wiu 1 

and bank r 

se ng custom rs and bank rt (c) cu tomers 

o not con ider t1emselv bound by it, nort 

of cul incorpor tion into t,e r mittance letter. It 

is int sting to not th tin two r cent decisions, 

on by t. court of A p l i. ngland37 , the oth r by 

th rivy Cow1ci1 3 , no attempt were ma y couns l 

de nas b com the custom of Great Britain and ustralia 
res ctiv ly. Perh pa, thi i n indic tion that th 

Uniform Customs ua ot c 1ired t1a degre of 

notoriety or o ularity n c sary for it to b co. 

the common law of th l nd. 

I..1 conclu ion, er for, it i~ sugg st th tin 

orct r w or t ll t e problem ·O od by this a pet of th 

Uniform Rul , n s a ould nsur th t thy incorpor te 

th occ into t.c r mitt~nce lett r in tl4 anner uggested 

abov • 

37. W. J. Allan Co Ltd v. El N "!_t EXQOr~ _ nd rn art Co. 
(1972] 2 '1.L.R. 800. 

38. Comm rcial B nking Co of Syc.inel: v. Jal~ard Pty 
[1972] 3 ~.L •• 566. 
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Te nefinition of ~collection". 

Tne Uniform ulcs doe not rovide the mean ng of 

"collection• ' nor is thi ... word do ined in the ... ngli h 

Bills of Exchange ~et l a2. Articl 4 - lOS(d) o th 

Uniform Commercial ~ode (U.S.} define a "collecting bank" 

ny bank l1andling the i te for collection ex'"!ept the 
l p yor bank. A considerabl . 0W1t o conf Rion 

abounds in the nglioh ea l as to th exact 
2 aning of collection • t •ueh of hi confu ion em 

to ri e from the f et tnat although 

i~countiag ank differs from that of 

e 1 gal po ition of 

coll cting 

bank, th. actual 

of discount or 

hysical ctivity involve 

collection have pint o 

in the proces 
3 similarity. 

In order to un er tand the eaning of collection•, 

it is th refore necessary to bri fly outlin the mechanics 

or physical ctivity involv din roe ss o collection 

and to determine th legal efi ition risi g th r from. 

A funda~ant l r oint to note i t1 t c e us nd 

uill 0 . XC HU or oth r i ilar documents are u od 

for e obt ining f ym.nt of mone,. 4 T ey re 

normally given a p yment for a und rlyi1g ala of 

goods.~ Apr.on who owns bill of xchange or c.equ 

l. 'It rn' m n ny 1 g tiabl or non n goti bl dr ft 
witn ccom anying doc'1Itl nt, securitie or other 
p rers to bed liver d gain t honor of the draft 
(4-104(g)). 

2. Se 

3. 

4. 
s. 

Alo 
C11orley, Law o{.....!!_nkini, 
132. 
Gen r l Provi ion () (i) 
Clark nd Squill nte, The L w 
Coll ction nd er dit_c_a_r~a-.-,-------~---

supra 

...., 
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n tur lly would want to xchang c h for it or in 

ot:l r 

un~ar th 

y et the ecure th ben_fit of th pay nt 

o-umont concern-d. y ith r pet to che ue, 

th payn ent in ma e by he ban_· on wh 

drawn (the dr , o). In th c"se of 

th che ue i 

bill of xc~ang, 

th p r on~ liabl to pay re th dra1 r, endorJ-r 

or ace tor. Oft n tin•s, it may c inconv nicnt r 

a -r on lol in - such ocu. ents to personally "collect" 

t1 rocc u~ of the mon due unde tht.: docuracnts. 

:ll.th th ris of mod rn ban}:ing, thi individual concerned 

may ngag th rvic~a of a ~ank orb nks to 'effect' 

is ayment. 6 Con ec ently, this led to the devel pment 

of a 0~1isticnted sy te o collecting c e u a nd 

other oc mcnt of ay1 .ent. 

But further eh racter.istic of docu .ent uch 

s bill of exchang and eh g:ues is t1at they r 

ne ciabl in trum-.=nts. The co ccpt f o oti blt1 

1. strw nt tr at .d g ner lly in 11 st nd rd tex· 

boos on banking an it is unnec sary to r.ef r to it 

here in d t il. ~So nti lly, a ncgot~ blo inst-umcnt 

,eans an instrument c le of bei g tran ferred toget r 

with th rig ,ts embcdi d in t! c inatrument. 7 Thi 

c ract ri tic t .nd to ... urr tho ir:t' ct'on 

a "collection" n a "di count~. 

t en 

Gnr l•, 1c1 CUDtOl r of nK gives th t 

b nk chcq for 'col ction', t. bank y do one 

of th follo•ing s v ral t1ing. 

6. 

7. 

C!orley, • 

s fore le, Hold n, 
nkinq, Vol. 1. • 117, 

t ay (·) .crely 

of 
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credit th checue in it •count books ae o s in f vour 
0 th C t:ito r, (b) lend furt er on t tr ngth of 
the che u I (c) ay OV rt.ea ·ount of tho eh u or 
p rt of it in ea h or in account before it is al ared, 
(d) agr a, i.th r th nor earli r, or a a cour of 

busin I th t th. CU toi r a,.1 dr w befor t, C 8 UP i 
cl r d, (e) :iccept th C .. u in avo, cd r ·duction 0 

an u i ti g ov r r t, (t) 

being n t C nt d bt 

iv v lu in the sense of ther 

d r .27(1) (b) of 

illa o Exch g• et 1 82 (l.K.) or finally (g) 

mer ly $ nd t .. 1e eh qu for "collection" without dong 
any 0 th thin ,> in ( ) to (f) a ov 8 

XC pt for . 
(g) nd ( ) , it may e said that the bank i givin 

valu to the tom r for the che 9 CU ue. 

ut h n b n iv value for a eh cu, t 

is satd b 'discounting' t.e eh q ath rt n mer ly 
'coll cting' i't. 10 • th h £ i a ur ermor, muc con u on ro . a 

to whet 1 v lue w iv n for clcque by bank which 

m r ly er it as caah in tha c Oltnt~ book of a custom r 

who hana eh qtt·. in for "coll cti n' • ut it i now w 11 
, ttl t.1 t the r er lt ng of a cha u to th 

custo r's account b for it cl aranc without or is 

insuf ici nt to ma}~ t ... 'collecting b nk a .i count r. 
In ad ition, the b 1,k must agr to rant an ovcrdr t 

or actu lly p r it t.e CU tomer to draw gain t J.t. The 

a. p • 
i • 

10. ·lling r, su1ra, fn. 5. 1 31 . 

I 

I 
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a scoun·~ lso by reduc1.ng revolving 
an~ t of th eh aue befor its 

for cU .r n~ urpo , it s su·fici 
only tom ntion th dJ. ·t.1.nct1.on b tw n a coll cting b 

nt 

nl· 
an diacountin nk i. • l ormer n V lu i given 
to tn C qu hil in t l ter, V lu i ,Ji ... n. The 
nee or t. is di ... c.i ction ri e u,ain y i conn ction 
wi n t tutory fonc vaila t nk ri ing out ., of th i::: 0 tr n"'action • 

... 1:. or o pr s nt purpo , 
th of 'coll ctio1 for che uas in tl Uniform 
~ul r 0 ig tio CU rig,c f 

ho l t \.- to. r ., t1 .., n. . I oti r wor , w s 1.all 
not b cone rn it c. tut:.ory d f i cour e 
of thi p ar .xc pt a 
so.e JOi.t~. 

But th.:.. distinction 

her· t i 1 n c 

t n coll ctio.1 

ry to clarify 

n 
discount" y lso o r lovant to .)ills of exch ng. 

Her, the distinction i ce for the purpose of et rmining 
wh th«.'ir a tr nsaction com within the p ovision of 
th .a rimary or sole cri rion for 

t rroining t i.;), is ... ;it t l.~ b · 1 i Cl ng 11 collect a." 

11. i. 

12. d f nee in .4 of 
on 

{l, 9 -
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The COIC rn for kin .. t1. ctlon .. ro i not for 

the rpo S 0 th tatut r , ucfences va l le l th 

Ca5C of che u · • Th re is no t tutory orotection for 

a hhn.k which 'collects' th nroceeds of bill. 13 

Bi ls of e eh nge r corru .. on y u ed to £inane 

tran n tional co rcial d l.1.ngs. ·rh y are u ually 

us d in conju ction it.1 ocum.ntary 1 tter of ere it. 14 

Lik eh que"', a los the e top yment of 

n y. ,:;i ,,i 1:ay y ng ge tne ervic s um 

of 

for 

b nk t "coll et t .. 1.. aym ~nt or to nd tne bill 

cc· t .. nc • ut it - c co, only ~r ctised 

an . .: r th t h :a 1 .... r, ... n iat or i COW1 bills 

' ur , .rte 1 _. nt ~or ol ccio .. •. 15 I ddition, 

ng 

hich ar 

bank 

1iay lso ke n dv no on bill ·• • 0 certain 

perc nt ge of .. c v·lue o bil it out actu lly 

'ne otiatin' it. 16 il is I ir-c u n n t c 

on r s • .L it h, s on cc . bill ia 

negotiat W1 it L~ tr 1 f .rr fro, o •er on to a other 

in 

of 

13. 

14. 

15. 

16. 
17. 

such n r 

the ill • • 

~; ra. 
r,r 

to c n tit t tj tran rr et 

ill pa ~1 to b r.r i~ n. ti 

ot er 
thorou 
Docum 

hol r 

b 

8 
t nt 

rovisi no inanco 
many tr n actions that 

of • bee Holden, 
2. 

Ho d n, o • ci • , ,y l. 1, r . -1-'" :.>.-7""• 
The 
Vol. 

23; olden, op. cit., 

I 
j 



21 

mure delivery. 1- .'ll pa_able to the order of specified 

a e i~ n~gotiat d by the Pldor em~nt of the payee, or 

t1 holder to vhom the bill 1as been pecially endorsed 

and delivery of it. 18 T1e negotiation of a bill takes place 
19 oefore it i accepted. When a bank 11ys a bill i.e. 

discounts it, the bank ha3 clearly given value for the 

ill. Similarly this is the case when a b~nk negotiates 

a bill for a custo, cr. 20 The question tat arises therefore 

is w,1ether a ba k is still "collecting" a bill on behalf 

of its custom r as agent aftar it ha given value for 

it. It would see that such a transaction is not covered 

by the pniform Rules as this code contemplates an aqency 

arrangement. For example, in General Provisions (b) (ii) 

the word "princi .. )al" is used to describe the customer. 

Moreover, it · ould seem unnecessary for a custo,.,er to 

accompany a "rer.1ittance letter 11 in accordance with 

Ge1.eral Provisions (c) for a bill. which has be I negotiated 

to a bank. The "remittance letter" conte:mplat a1 agency 

relationshi1 between t e bank and the custo1. jr i.e. the 

bank is to act upou the instructions of t1e custorn\::r a.;i 

provided in the remittance l~ttar. When a .ban·er give 

his cuutomer v lue for the bill and tha Lill .1as b1::en 
------

18. ~hitty on Colt (1968) Vol. II para 299. cf. 
Act.13 DI lted Nationals Com.-nission n International 

19. 

w, Draft Uniform Law on International Bills 
____ n~g_e, A/C .9/67 (1972). 

o • cit. Vol. 1. ra. 8-97. 
20. Hol un, id. p ra. 8-105. 
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validly negoti t-d to h .. , th nker may be sa.Ld to b 

collecting t.i. e ill on is 01n b nalf n not on .i 

cu tom r' 0 alf. 0 an Din a .ol er of .. bill 

ai, u ri1..<J an action to nforc .:t 21 
J.. • 

In u u, \:her fore, th cover only 

tl t~an ·acti,::m w 1en b nk "collect " conu rci 1 

1-' 1.· n u alf L: r aa u a nt. Th 

XC t OS re ... b n· .-1 s giv n V lu for th 

r ci p i n thi C , T iform 

,UJ..US WO llu 0 to . only a re tr t plic tion --
i r an b n' i.11:.l t r n. ctions. 

21. et (1 ) V l. I , > r .. 61. 
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finition of "Commercial Paeer" 

"'Commercial paper• consists of clean remittances 
and docw ntary remittances. 'Cl an remittances' 

means item consisting of one or mor bills of 
xchange, wheth r alr ady accept d or not, 

promissory notes, cheques, receipts, or other 
similar docum nts for obt ining th payment of 
money (ther b ing neither invoices, shipping 
documents, docum nts of title, or other similar 
documents, nor any oth r documents W!l tsoever 
attach d to th said it s). 'Docwn nt ry 
remittances' means all other commercial paper, 
with docum nts attached to be delivered against 
payment, accept no, trust rec i pt or other 
letter of commitment, free or on other t rms 
and conditions." 

Introduction.: 

Th ords "co ercial pa r" seems to have its origin 

in Article 3 of the United State Unifor Commercial 

Code. Article 3 of thi Code is entitled "Commercial 

Papersff but nowher in the Code it lf are th se two 

i ortant words defined. In this r sect, the Uniform 

Rul s r presents an improvem nt. How ver, it will be 
seen that the definition rovid di£ non-exhaustive lt ou h 

th cor of commercial papers are oovQred by th 

definition. 

CLEAN ITTAUCES. 

Themot important asp ot of this definition seem 

to b th stipulation that th items r mit d for coll ction 

must not e" tt eh d" by" ny oth r documents", for 

example, invoic s, hipping documents etc. 

No laboration would em to b r quired of the 

meaning o bills of exchange, pro issory notes and 

eh qu s. liowever, "r ceipts or oth r simil r docum nts 



2, -

or o t nin~ tl p ym nt o n , .. r guir o ex.,l 

op r tiv r uir nt } t docu nt to 

his d fini ion ust b on forth obtaining of 

of n y.• UC nt b? Bill o 

xchang, pro is or note 

doc 

nd eh e ould c within 

this d inition. ut for oth r 

it i n C ry to loo t th 

r u u lly coll et d by k. 

0 

S 0 

gin, th 

uch doc 

t hich 

fi i ion 

n 

ton. 

i 0 n- n nd ... t uld e i po ibl to giv full 

li t ot t V riou docu nts involv • 

ord •r c i t It ms to cont lat th kind 

of doc nt hic:h a u. in th C of 

Junr. ' 61 v. 1A>ndon nt.. In 

t i c ao, th doc nt a dr .. y to J. arin , 
Jnr. and i t1 of Sixty-nin ound 7/. rovi 

tn r C i t fo foot h r of is uly i d, s d, 

nd datod. fi r ceipt fo t th 

follo II V d fro the rat ort e u il ny • 

th bov n u • r rticul t'~ urni • Thi 

not to tac• fr t1 C qu • 

'ig tur • D t d 189 • -- -
h doou t w tol n by ro u r th l intiff 

( ) r nt to th t n h 

f n nt er dit • C th ro u if I 

1. 
v. 
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ccount and then xt day resented it to a certain Union 
Bank from which they rec iv d ayment. It was held that 
the aef n ants re liable to the plaintiffs for money 
had nd received. Th case i th refore n illustration 
of a ba coll cting a "rec it". Such a docum nt a 
in this ea e entitles a person to yment provided th t 
on payrn nt tat person signifies his r ceipt of it by his 
sign tur. It i for this type of situation that the 
word "r ceipt" is intended to cov r by its inclusion in 
the definition of cl n r mitt nces. Documents in th 
natur of a receipt ar rar ly issued at the pres nt 
d y except by insuranc companies in respect of claims 

2 und r lif policie. 

It ems t r fore t t the word "rec ipt• 
appli 

thi do 

only to 

not 

very re trict d type of docum nt. But 
n that bank does not collect other 

documents in the course of its business. 

In the fir t plac, ther are o ther conditional 
orders for payment which y e coll et d by banks 

l lOUgh these docum nts may not be bill of exchang. 
For example, th r y be nor r to pay out of the 
particular fund or top y out oft e proceeds of sale 

2A of a valid not. 

2. 

2A. 

A bank lso collects dividend and intere t arr nt 

Hold n, Th 
• 293. 

Practic of Banking, Vol. l. 

Sec Fish r v. Calvert (1879) 27 W.N. 301; v. 1alfora (180l) 2 Bo & P. 413. 
Hill 
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for its customers. The modern practice is to make dividend 

and interest payments by means of cheques. 3 But it is 

by no means necessary that a dividend warrant should 

be a cheque. 4 Sometimes difficulties may arise as 

to whether a dividend warrant is a cheque or bill of 

exchange. 5 But for our present purposes, it is 

not necessary to decide this point. The point to 

establish is that a dividend or interest warrant is 

also a document for obtaining the payment of money. 

Another type of document for obtaining the payment of 

money may be a document drawn payable to "cash or 

order". Such a document has also been collected by 

banks. 6 

Banks have also collected for their customers 

postal and money orders which are instruments embodying 

instructions for the payment of money deposited at one 

post office and payable at the same, or at a different 

post office. 7 Some banks collect order payments issued by 

local authorities but in this respect they again seem 

to have no statutory protection. 8 

3. Holden, op. cit. Vol. 1, p. 284. 
4. Paget's Law of Banking p. 274 (8th Ed.) 
5. See, for instance, Thairwall v. The Great Northern 

Railway Co [1910] 2 K.B. 509. 

6. Orbit Mining & Trading Co Ltd v. Westminster 
Bank Ltd [1962] 2 All E.R. 552; on appeal 
(1963] 1 Q.B. 794. 

7. See Holden, op. cit., Vol. 1, pp.300-3021 
there is no statutory protection whatsoever in 
regard to this type of collection: para. 9-69. 

8. Paget's Law of Banking, 278-281. 
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In um, therefor, it is s en th t clean remittances 
as defin d by the Uniform Rules y cov r th collection 
of Myriad types of commercial pa)er. 

DOCUMENT RY REMITTANCES 

By implication from th definition of cl an 
r mittances, the documents attached to documentary 
r mittances would includ invoices, shipping documents, 
documents of titl and oth r imilar documents. 

Oocum ntary remittances ar commonly used in th 
financ or payment of transnational trade. Th re are 
generally three methods of paying the purchase of goods 
by an importer (buyer). He may make arrangem nts to ay 
directly to the seller. Secondly, hA ay have a 
collection arrangement ·1ith the sell r. Lastly, he ay 
mak use of b nkers' documentary credit9 • In simple 
collection arrangement, the xporter ( 11 r) draws 
a bill of exchang on the· porter (buy r). But to 
ensur that the buyer pays the hill of oxchange, the 
eller attaches it to the documents of title to the goods 

sold nd ends them to the buyer. In this way, by 
appointing n agent (usually a bank) in tie importer's 
country, th seller mks sure tnat th documents of 
title ar not released tote buyer until he ha paid 
th bill of exchange or accept d it. 10 This is the 

9. c •• Schmitthoff, The Expert Trade, 189-225. Se also, Holden, o. cit., Vol. f, p. 272 et sq., Vol. 2, 281 et s • For a thorough treatm nt of docum ntary credits, see E.P. Ellinger, Documentary 
L tters of er dit. 

10. Schmitthoff, id. p. 197. 
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main function of documentary r mitt nc V s- -vi 
a collection arr gem nt. ut docum ntary r ittanc 

h v anoth r i ~ortant function, i.e. to provide 

collat ral security to a bank r cce ting, discounting 

or n ,otiating bill of xcbang. This aspect of 

docwuent ry r 1itt ncos doe not com 

provinc of this pap r. 
ithin the 
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CHAPTER 4 

Th emittance Letter 

Th ~ ties to a collection arrangement for an 
ov rsoa xport tran action are usually the customer (sell r) 
the ba k of th s ller and th foreign bank at the place 
wh r t e buyer re$ides. 11 The nature of a coll ction 
arrang th t t e s ller instructs his bank as 
agent to collbct the proceeds from the a le of goods 
to the Duy r. 'fh customer's bank in turn instructs the 
foreign ank to collect on its behalf for the pur o 
of carrying out e instructions of the s 11 r. 
Som ti , more than to b nk y be involv din such a 
transaction. But, basic lly, tle relationship b tw n 
the variou 

ag ncy. 12 

agents re 

parti s to such a tran cti n is on of 
Henc, it i nece ary to s that th 
prop rly instructed to carry out th wi 

of the principal. The ba.si of th rights nd lia 

h s 

iliti 
of rincipal and ag nt lies in th ontr et conclud d 
b tween thern. 13 In the case of a collection arr gement, 
the Uniform is part of t,e contract of ag noy 
etween th custom r an his bank and that k and the 

remitting b nk oversea. But within th Uniform Rul s 
its lf, a further revision exit s to how th 
cu tom r i to in truct his b nk to collect for him. 

11. General Provision (b) (ii). 
12. A question ay ariue to nether the seller has ny right against th nsub- g ntN appointed b 1!s banl·. This u ation i consider d i t ra, p. (8 
13. Se generally, Bow t ad on Agency. 
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This provision deals with the content of th remittanc 
letter. 

n ral Provi ion (c) r , inter ali, 

•All comm rci l paper sent for coll ction must 
b cc rupa id by a r mi tanc l tt r giving 
co plete and precise instructions. Banks are 
onl· rmitted o t po instruct.:.on 
given in suoh renti ttanoe l tter. " 

T e ... rovision impos .., duty on t 

"co11pl t an precise instruc ion" o hi 

cu~tom r to give 

ank nd at 
1 same time al o a duty upon tl bank to act only upon 

tl1· instructions given. In d~rn b nking ractice, 

bank usually provide their cu tom rs with t dard 
for of remittanc~ letters of a nature in which the 
variou possi le type of instructions are clearly 
stout. The cu tamer n ed only mark those cl uses wnic 

14 ne dee s appropriate for his purpo es. 

N vert. l s, ~neral Proviaions (c) s s to 

reaffirm che g n ral common la· rule witn rc,pect to 
agency contr et. In rticul , it •ould em th t if 
th• custom r (or rinci al) gives an in truction which 
is so ambiguous as to be c able of two or more 

interpretations, tne agent will not b in bre eh of 
contr et if cts on one i1 rpr tation o the 

instruction wnich 

instruction to b ar. 1 
fairly nd ho tly ~sum the 

on tl e o th r h nd , it is the 

1. ~ee for xa plo, Koll, dern Ban ing Forms 
t• 2501 t sq. (Pu..oli h d by iarr n Publications, 
Inc. oston, Massachuch tt .) 

15. Irland v. Living ton (1872) L.R. 5 H.L. 395; ae also Bowatead on gency, 110 nd the o s s cited therein 
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duty of an agent to ex_rci hi authority ex otly in th 

terms in nich it i gi ,en. 16 Th in truction given 

to an gent U"'t • e la ful d .... a onabl instruction 

Th econd paragraph of General Provisions (c) 

states that if tne collecting bank oannot, for any 

r ason, comply with the instructions giv n in the 

remittance letter, it ust advise the remitting 

bank immedi tely. Fir tly, it is to be noted t:.at 

thi paragraph r lates only to the duty b tw en th 

• 

coll cting bank 3.nd the remitting bank. By i plic tion 

therefore, it ems that the duty betw n th remi tt · r.g 

n and its custom r r g rding impo~ ibility of 

performanc i 1 ft to the domestic l w oft country 

in ws.1ic th custom r nd the bz,.n reside • In ·ngli h 

Common Law, it n el that t uty of an ag nt 

to noti y his princi 1 of hj in ility to erforr th 

ri ci al's instruction i uty th t i necas rily 

irnpli d from t~ natur of the m 1 ent: Calland r 

t tion ri e ~h t r thi 

notic must b gi.v n wi .. hin a r .asonable tim or 

judg s 19 stated tl at th notice mu t bee fected 1 thin 

17 

a re ~onablc time. e other thr e judgeG di not refer 

16. liolo hane Ltd v. H 
C.A •• 

17. 

eltine (1896) 13 T.L.R. 7 

(1968) p. 111 
~a. 5 uing. ~.C. 58; 132 E •• 1026. 
19. 'ind l, C.J., ~ •• 1028. 

...., 
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to th p i .... cum of cru to ~ •• gg t th t 

t no~ c U.Jt i edi t-ly: hen 

er o r et~ to procur ~n insur rce i 

boun o uc rca ona.ol car and skill to eff et t 1e 
policy. I h iw unabl to procur h licy, 
mu ta nee i fo princi l o is in b'lity ----
to do o. ( m~h ·io ad d). 20 h r C tl reforo 
to be a conflict on t i oint in 1: lie 

But a 

bank, t ni 

t.. r · t tin · ank I d coll cting 

must h- e f cted i 

ade it cl nr th t the notic 

iat ly". 

·a th r sp et to t 1e cont nts of tl e remittanc 

lett r, 

to t t:.O Wl 

itself provides ·o guid UC 

t rms ould st'pulate. 

In Qocum ntary re ittanc cco.panied by a bill of 
cha. g y bl at a future t , t r ittanc l tt r 

rJ to b rele ed sold tat~ 

to th a ae 

(D/ ) • ( .rticl 

1. ruction 

er th doc 

cc (D/) or a~ i~st pa~'Itlent 

}. Th remittance l tt r ould ive 

a t 10w p y11 nt is to bu " i ::ios 

o " by th coll cting bank s w•1en i e i .a 

cui:r ncy or irt a for ign "'Urrency ( ticle 

in a loc l 

and ). 
l rtia .vaymen Iii in r pect of ocumentary remittanc s 
ill not b cco ted by the coll cting b nk unl ss it i 

ep.ci ic lly uthorise by the remittance letter ( rticl 
7, ar~. 2). The r~mittance l tt r hould also give 

20. Hood v. st Ena uotor C r Packing Co [1917) 2 K.B. 38at 47. 
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tructio · r •g rdi ..... gal roe ... .:., i lG 

v nt of wn-~cc pt .c or 1 n-p n ... d t.1 form f 

• rot •st 

nou d b 

to act 

c ato 

I.in to 

r ). S'mil r y, cific in tructions 

iven :h n a cu tom r no in tes repres ntativ 

cas -of-n -d ( .rticl. 10). F'n 11, the 

y iv n true ;on as t 

"' v:c or informatio 

l OW t. 

to th 

c llecting 

re itting 
( rt.;. l l ) • 



older f LD't , 

(Articl 1, 2, 3, 4). 

.l r ,tio f t 1 r .;) 

to 1:, • d 0 t r . i t:. nee 

l t l t . l t: coll r. aa n ' u 

b . C ! 0111 r :'en to h_ rawe a d nob dy ls • 
But t l. r r t tio y b. 00 tri t. I gli h 

l . e1 t1 ent y b ad to an -9 1 t f t1 drawe_ , 
vhi 1 i· un V il ble, o.g. w. er 4 th dr ~., is 

ro 6.. 2 B t, · t 'loul m ~h t pre ent ent must 

JJ 1 d to a duly utho i d agen. I it is 

! t • ufficient to pr ·ent a bill to a p rson 1ho 

p en to a out th r i.ea of the drawee 3 

althoug the wif of the draw or cndor e 11.ay be 

acco ted r pr s nting im. 4 It ha al::;o b"" n eld 

that t,e xecutor of the drawee i also the proper 

person to resent the bill to. 5 s. 41 (1) (a) and 

s.45(3) of the Bill of Exeh nge et, 1882 h ve now 

codified the rule that presentro. nt may be made to 

som per on uthorised to accept or p y a bill. 

Pr· ra.h 2 of rticle 1 st t r..: i in 

nfi Colle tin Lan 1 v o onli tin o xam'n the 

comm rci l 1 er or t cco. any·. ocum nts ancl 

cting 

----------------------------
1. ner 1 P ovision· (c). Article 1, p ra. 1. 
2. 
3. 
4. 
5. 

Phillips v. tlinn (1 09) 2 Taunt. 2 61 127 E.R. 1056. 
Roper (1 0 ) 5 .zp. 175; 17 •• 777. 

---- v. H on (1796) 2 Esp. 511, .P. 
(1849), 7 C.B. 4001 137 E.R. 159. 
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sawn no responsibility for the form nd torr gularity 

of 1-~....,,:nI:,1-o .l.4.1. 

It i ctif icult to 

provision. ..,inc 

P p1;:r \; 

..... t i ... ican 

ocum t .... 

of tnis 

only th 

remittln ..:>an , ~J.l .. t c to er, it 

is cle r that t ! ons bil t 

by tl agra l. n re 

an no ,e t:.:l 0 uc, , i .1 r l o 

a sit ation WO .LU. ar 

app y. ne cu om 

remitting ..... an n 

ban. ~urely, ·1e 

regularity rot 

-W 1 r y 

it l • 

.nittiu 

rov 

ci l p 

a 1k to t 1 

1 

r t 

"Oll et 

nnot co nplain o t e 

o tn"' co rci l er rue 

n 1 na over o h re. itcing b nk. Th comm rcial 

pa er havin b i. i 

cus om r oul sa •m 

it rcau-arity u ·r t.1 

OS 

a opp 

reviou ly, th 

from 11 ging 

• r. 1 rul of atopp l. 

t is ot cour e well-sta li h ru ha 

collecting bank dos not warran~ t g nuin o,., a 

bill or ot any document attached l en it re unt t. 
,. 

bill for 0 
yment. But this rule is only a pl'cable 

th 

n.g 

in t e sense that tne uppos a warranty 

given to the ccevtor or p yor ox th 

y b on 

if paragrap 2 of tic 

6. 

I..!. n.) , .;ouer 
.T. 467 (c •• ) • 

il • Ti r for , 

e o incorpor te thi 

t 

~ 
~~ 
S) : 

-0£ 
~~ 
l - . 

~~ ., 
3 



I Lill older ' 

3 

ru , i d ll d o ~ sob cauce 

t o acceptor or 

Y r ) of bill. 

1.rt cl 3 atu ... t. t in t C e 0 onune:rci l 

pap r p y .nle at 6 • gn c, t .1u coll,-~ting b n ,Ul:it 1 ke 

pr sent tion for ,ay1 n'C W1l: out u lay. Te o ning of 

.. at s · g11t 1 i. noM1ere f l. ec. in tl ,_; de. 1 .t.nglisn 

la\1, a 

de.inition o 

of uu i 

'at s gnt' i 1n lua din t1 

,n li 

()0 

.man 

ti, 

on e~ana. S.10() (a) 

of , et, 1 · st te ... : 

II hill is paysbl on de and -

(a) Whic i xpr 
a igh , or or. pr 

Tu r f r , or t 

• 1 w, a ... .1g t 

. 
lTIU r nt 

aft r tE- io ,· an 

s d to b p yabl 
entati n;"7 

t,k n 

1 ill 

for nt ,· t 

af (~r it dor 

re o tj , rec a 

on a.emand, or 

on with the 

n pay bl 

on 

enable 

I 

h-11 be L t m nirg h t is 

h d o h natur o 1e u of trade ith 

r gad o i~ar ill, n th fact6 of the articul r 

C B • In t, th refo , tl d, y d by 

th i d 1 gli h l w. 

----------------------------------
7. 

a. 

or 
' r 

.45(2) Bill of Exe ang et 1a • 

on mand 
it contains 



older f LIM, 

37 

ow· ve--, · · t t 11 11! t .. t del H 

c noc ... ad too tric .. l • t' tho t rn rd to the 

u. t re of t .. ill, t u~ g of trade and th_ facts of the 

p, rticular caoe. r .. Court fn.c d ,,dth int rpr ting 

these t i ,,oras O'lld not ff rd to i nor. CO·"' eroial 

r 
.. 

liti a."' 

Paragrap1 t10 o rticle 3 st t . . 
It J.. 4 

u ancc 
c pt nc i c 

presentation for acceptance 
• • , in T -rl' i ·t :1c , m 

a ._r l. t 
collecting bank 
l f or, 

and without delay, 
r nt tion 
opro ri t for payment not 1 ter th nth 

.u ur.i.t t • " 

. i C 

ayablc a .. 

finit'o. f 

t i · ng i ~ 1 

co l P r 

.en a com1erc1 l 
pap r ar 1- on i t rould t fo lo t at a 
o. rci l' t nc 

law 1t . .l~ r i n .. 

f th B'l of '"'xch Act, 1 2 

::.3(1 ) 

di..,. nction 
bctwe n oill y bl Ort d lo <t fixed 
ore t~rmin bl f tu~ t·m. He c 

er ay le, t u•an e •ould be enc y bl " t a 

fix c. 

9. 

10. 

Draft 
ill whict ls payabl 

vnont i .. i 
no if the oill is 

i u thereof: 

ti nd 
to • The 
now 

• 37 
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I" ,...r. 1 h l'"' T 1 tment for acceptance is 

l bi i p ,able after sight or expres 

~ it shall be pre ~ ent for cceptance or 

blc else, •h r than at th r 
£; 1_ of . u ines~ of th d ln1ee. 11 

Pr., ntm nt fo f 

us nc · i •• ill not! yal o on n , 

ma a on a 1 

14 oft ill-

11 14. re a bill is 
t £ U y 01 l l. l .:.t f 
follows. 

(1) Three 
in 
oth 
.... iJY 
p yable on the l 

··11 1 · sh 1 

c .. , 1882 r 

not pay 0 
l u dct 

idence or 

l t 

u t 

• 
12 ection 

, int 

de, :and, 
r ined as 

r , 
not 

payrn ... nt 
nd 

ly 

Th reforo, it woulo Set • tll t un o . 11 rwia 
provid s for a specifi n er Cf a s o· gr C ' t 

due d te for a ill l on e1 id ulJ th 

tir of pa ent as fix by .. e biJ.l "l t r ys '-

of grace. H nc , a ,.,ill r on th 1 t f mb r 
pavabl~ thre mont s ft r dat uid not L come yable 

u til ci e 4t1 ~ F brua "ifien v. ...s. 13 But ... y: 

it uas u ., 1 t l ill ra rn ) y on fi. d 

datl:!, !.J C mber ~ I w ay 1 on 'C n 

11. G • .J~ ( l) (2) . i¼ 0 A,XC et 1 32. So al o 
.4 0 ill )ay bl sight. 

12. . ( 1) • .., . 
l • (l 79;,,) 1 . 611 170 • I:<.. 3 . T t "month" 

in a b. l ~ n C 1-n r month: .14(4). 

..., 
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1 ~- r t er or to 
a confli_t J~t s. It i u 

th t t y ·O n ea e i~ --- 1 C rr tly de,ided for t e 

re ->On t t· ourt i not r f .L ~o .1 ( 1) • .1.h 

th' s C s i • . ot ... ill 'f bl 0 1 and • 

Tu1.: • l.In of y l y il :ia •. 

9, 59. T e or 4 ( bi , ld , .L 

1 V d ... r, 9 ! e ord-

in et . 1 't 1 0 not 

ot 1er.- is p vi~ to t e bill it 1.4'. 

ac ·,1 1 y ovidi1 ay • of gr ce. " n thi C tne , 
ill no·· :>r f r f1 y of race" nenc it is 

er1. { i ~ir ctl a lie e 0 t' l • 

th T lie i; 1 b d nd 

fa t f xed , h ·11 u 1rec ... 
da, · g un t:i .. l ot provid s for the 

dayr; of grac 15 . 
n I: i r u~r r , r ri urity 

a.ate" t iJ r ic.1. 3 o.E 0 ld 

l>~ J..Jl cl b .. 

bi l p U8 u y c_,rac le 1 ill t r is 

provid • 

14. [19 3] l .• L •• 3 3. 

15. .... B. 7r: • Th 
s 

r to t.l1 due 

is 
y bl days 

~ i . follo • 



older LDi , 

1 re, a t io 

L t 1 t -r" e 

t rit r - e . til i ' i or 

'-' er t r h 

i E (J i~ uch 

a s l t t-' 0 1. • ul d 1 must be 

non , :tt d i n C 0 t C' t on-1 yment. 

urt . 
l 

t b _ a i on y 't id awe 

v. n e, t1C l rr ught an 

C io l, ,.. f a ·1 of xcl n , t  d ~~rch 

20th l dra, by the fendan l , u on . n 

J ·abl to hL oun orrcr. Th de end n+ endo ~ d the 

to he pl in iff. Th '11 ~· • O" at 1 n tl 23rd 

of r but n  t 22nd ;1a , t h e pl 1 iff pr s . t d the 

bill to · • Th cler cf ' r ark d that 
the bill 1 S 

y t ab nd that the d f ndant had no effects in 

t air nds. The bill as n t pres nt to won th 

next d y, the :.!3rd ,-!ay but was presented on the 24th 

1' ay. Lord ller.borough l ld that the defendant was 

not liable on th ~ill .cause the uraiee a not in 

efault ~ tl e bi.l w s no r ... nt d to th drawee 

on th d 

bill 

not 

"".4.n ll ,  · • s et of r nt tion, tl e re ,ittanc 

l ttor ~1 ld ... ate tw;;tr ti, docu nt a:c o be 

16. 

17. ( ) -o.Jt·.&. •  5 8 ; 71 ... • ;,7 • 

..., 

~ 16 
~~ 
S) 

-OS: 
cy~ 
1-· 
~~ ., 
3 
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r la e to the ra ee against acceptance (0/) or 

again t payment (D/P) in the case of a documentary 

r mitt nc. In the absenc of instructions, th 

ocum nts will b released only against paym nt 

(Articl 4). It ha b n st t d that banking practice 

in the pat has not b en uniform ith regard to the 

abs nc of specific instructions as to D/A or 

D/P dooum ntary r mittance. Certain countries regard 

the rcmittanc as an D/P item whil oth rs as a D/ 

on • 18 As such, this 1 t provi ion of Article 4 

r pres nts an improvem~nt in effecting uniformity. 

Furth r, th roviaion also place an additional duty of 

car with r s p et to coll cting bank Wld r English 

l w. On n a . biguou instruction from a principal 

to n g nt, in English law, the ag nt ha only a duty 

to fairly and onestly construt:, th i truction and 

et u • it. 19 ut in t h i cas, tie ag nt has no 

o r to construe th mbiguou instruction. It mu t 

tr at t10 it mas a D/P item. The policy for this 

provi io seems to b to n ur 

the cu tom r. 20 
ximwn protection for 

PAY · iTS (Art~cles S, 6 and 7) 

Dot Articl ~ and 6 plac a uty upon the 

co cting bank to immediat ly disposen or remit• 

18. of 

19. L~vini ton (1872) L.R. 5 H.L. 

20. .s. hebl , id. 
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res ectively th payments for a commercial paper "in 
ccordanc with the instructions given in the remittance 

lettor". It. i clear that th instructions giv n in 
th re tt nee letter is ubJect to th xchange 
control regulations or law pr vailing in the country 
of p yment. For example, in the United King·om, 

• 5 of th xcnanJe Control J:.ct 19 7 im 
l nket pro i ition gainst pa nt in the 

United .ingdom to or for the credit of a r on 
resiaent outsi t eh dul d territories, OR 
to or forte credit of a person r ident in the 
acheduled territories by order or on h half of a p rson 
re ident out i th set rritorie ~xc pt with the 

mad d r ·ticl of the Uniform 
th 

it .l. 

~yment made h re i p yrnent by 

because though 

for ign currency, 
V rth l SS a ym nt. Cons qucntly, if th 

in true ion given in the r itt nc lott r i contrary 
to, ;..) y, • 5 

the in cruction 

t e .rovisions of 

tlle Exchang Contr 1 Act 1947 (U.K.) 
ill not bind 1e collecting bank 

th Unifo Rules subject to 

nation 1, .t te or local law and/or 
gul.tion "wnic cannot be departed from•. It is clear 

that r n in the Unit d ingdom cannot contract 
out of tle Exc.nange Control et 1947. 21 

21. s. 4 of 
Sc ul 

rovi~ions of th Fifth 
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C n quentl , t e wri-_r d.o b ... s th sef:.1 1 effect 
or 1 ·1. os of ... rticlc :J 

presence i · 11 purnorti. CJ to ensu t! t. 

bank only acc•pts payment in tn._" ea 

anJ in no other types of currenc,. 

Article 6 is recognition that 

unles~ its 

· • , collecting 

urr :1 ,," 

commercial 
1-ap~r, e.g. bill f e.~-..hang~, may require payment 

in a foreign curr1:.:ncy i . ._. a currency otht..:r than 

that of t1e country of payment. This fact is not 

explicitly >rovided for in the Engliwh Bills of 

Exchange Act, 1882. S.3 of this Act defines a bill 

of exchan9e as, inter alia an unconditional order 

to pay a sum certain in "money". But it leaves 

silent as to wnether this "money" may be expressed 

to pe payable in . foreign currency. However, 

s. 9 (1) (d) recognises that the swn payable in 

a oill I. ay be ex )ressed to be payable 11 [a] ccording 

to au indicated rate of xc ange, or accor ing to 

a rate of exchang~ to be ascertained as directed 

by the bi l." Furthermore, s.72(4) of the et 

also recognises that t e um ayable in a bill 

may not oe 11 exprcssec.t in the currency of tle 

United Kingdom". It has been .a"id that "(i]t 

is Vf;;;ry common to have bills of exchange in a 

currency foreign dS regards one of the artics 

or o.o regards ti e plac 111 r t'1e Lills are i~sued 
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It hat .9 (1) (d) o et, th 
bill ~ust 'indicat 'or air c - t of 23 xch nge. 
ut thi i not al ys ad,er t 24 o. 1:>11t in 

although , ym t is tat to b in ~o ign curr ncy, 
actual 1 ay nt is I!lade y giving th nye th equivalent 
of the currenc" of the COUl tr: of I 25 Hence, . , • 
the wora "r 1 i or ig~ curr n y" n ·rti le 6 of 
the Uniform Rule would be ·a en to uivalent 
amoun ~ t" oroig C tr. ncy in t rrng of t e c rrenoy 
of the coun·ry o ayme11t. T tP t li h 1 rte 
of exch ngo is to b d ter1u1e~ i t d tt: prev iling 

1 n t 1 t d not t 
revailin at t,~ dat oft e j oft~ Co rt. 26 

·rhe provisions of :rticl 5 nd 6 u t tl er for 
rad ur;je t tot b ve con ration if a collection 

were to tal:e plac in tn Unite 

22. of the P.C. in 

23. 
the 

4 • <.;ol V • 

ette v. Ov rmann ( 
fix· Dy endors 

25. ~ v. Boulk n (•upra) 

where 

26. Uliendanl v. t ht & Co (su ra). But 
- --------------
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(Artie! 7). 

t\r icle 7 m es distinction ot; en p rtial p ym nt 

in re eu 0 cl 11 re.i i ttai ce and p rtial paymont in 

t"Co;.,e'- o· ocura n tary renu. t ta ce.;. In r s et of 

oc 1en ary r mitt nces, artial ayments ill only b 

ace teu 11 if p-cifically aut orised in the remittance 

le • But in t1e c se of cl an remittanc a, no 

\l ,i u 1oris tion is re uired. Howev r, "partial payment 

i ~ ccepted if and to the xt nt to which and on the 

· tio11.., o. ·! ich , rtJ..al l yrnents are authori d by the 

l w in force .1.n t 18 place of ay ,ent". In addition, t1e 

C l 1 ittance will onl · r 1 s d 'CO th drawee 

w, n full payrnont ha en r ce·ved. 

Art'cl 7 cl rl to ce an o u the 

coll cting nk 

t la" of p 

for 

he word • ut 

nqu r,., et, t 

t ut ori " t 1 

ror:iitt-nc .· • 

arise " i not ~ 

l.t c .... f. In common l w, it ha 

"[t}he worct 'aut orise' should b re 

"' n. of s nction, prov~ or cou t· 

or m.1 t ))c read b7 t its cont t 28 X • 

word 0 authoriRe" in .rticle 7 

l i fot'ce in 

ce t c of partial 

ina in the Uniform 

boan h ld that 

in i1;s ordinary 

anc 27 But the • 

herefo::- , the 

to mean "sanctioned 

or ap roved". Inc, the lole ffec of rticl 7 

t t arti l ayment.: u t b approv d er s nctioned 

by th win fore yment. In -----·--------------------------
tic Phono ra etc. [194f 
c.J. at p. • 
(l 47) 47 N.S.W.R. 16 

• 

..., 
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hor, it .ay o said t. at th lav in fore in the place 

of 

ay 

. u t per it th cc t nee o rtial 

•• E • li"' l 1, th n r 1 1 , of contr et 

allow 

of 

ut 

6 tiof 

no con i 
JO balance. 

0 •J.ll 0 

co 

yment of art of a debt subj et to an 

uch a ~ccord and ati f ction. 29 

Ci( c, t ace tance of all 

oe• n t r live t 

r tio fort ~ er· i or' 

u tor o t r is 

,on , 01 t of thA 

ou lly n tho ea Thi rul is pli 

r t 

xchc. ng • P rt 

,Cl rg 

ent of bill in due 

I 

adui.-ion to t iw co no .. la• ru p r itt' g rtj l 

her 

um in 

ac p~c.t .. c, • 9(1)() d () oft • D ll of Exclang 

ci i c 11 ill ,ay J. C I lB 2 

vi t t d i t ale t. 

b ut i rt ay :t nt of bill l. S 

to th J.. 0 tl co ntr r t c;: Di 

an t , it i 0 

institut.c. . nglan ~ to pl ~ t Qt t 

ful y 

9. 
o. 

31. 

r'J . 

Chitty Of 

• 

32 . 

Vol. 1, p 

32. P. 11.: v. nnistowi (1 1) 6 Exch. 
633 at 638r. Park ...... 

uf ici nt according 

l a n otiat d 

in U.lt 

bill ilS l:., en 

• 12 .f (196 ) 

3, 155 E.R. 
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Tnere ara to ba no rul of ·.ng i h l w that 

t1e hol erof bill st cc t arti l p nt . ut 
t e lia ility 0 t ac tor, r~, r n in or· r 

i to a th. oill ccor~i1g to it tenor.33 uoh 

it woul ~ m tat tLe o  d  r  o  a b 11 my d m nd full 

V yment from > p rti s li w der the bill and nc~ 

r fuse an f r le • .. urv y of V r.ious 

COlll tri _ h ho n tl t I'as;; co trie our a 

rul i O:;.ing or t..~ ,olde:t t1 duty t ..... r ial 

p y·n r1t .. h 1 n l: op OS Q uch 

rule on th rounc... th t t holcer SuOUld n t b o liged 

to . ~o le t n 1e i e1 ti led to. 34 

~naibiliti of Ace (  r . cle 8). 

c. rl·ur, la.V e ... t.1 t collectin b nk 0 G 

not war.rant 

Articl· giv 5 th coll 

o lec1;...i. ,9 '-J 
-cha form of 
t 

w, 

ill 

ct.:.n 

r l 

or o ny ocu ent 

or cnt. 35 

::'I furth.cor · · ption. 

a in 
r too 
o ible 
or for 
n he 

r y n 

ag0nt r i g ill on ~lf of hi· ri cipal for 

33. S.54 (  ) , r.5(1) Ca), 55 (2). 

34. UNCl.1 L 
to rt'c 

3  • upr , p. ~4 

(A/CU.9/67) cow.rn ntary 

~ 
~~ 
S) 

-OS: 
cy :> 
1-· 
~~ 
l 

3 
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aoce t c ound to exercise due diligence n 

ffecti ~ th- pr s .... ntation. 0 h r i , t. g nt woula 

be ui.ty of tcgligenc~. 3 

b any c e i B glisl la 

Th re aoes .ot )pear to 

ic touc direc yon t e 

duty an 1 on- ty gi v in rticl s sue, 

rticl may be taken as laying 1own stan ara s 

to w,icn collecting bank ~ould b consia red n gligent 

a it'~e. r . y ccept d tat qu tion of negligenc can 

accordi g to nking practice. \.iany 

re... et o c.n ... but it 

ound i ba · collecting in 

dou.Jtful ifs eh ea e 

can Q a led to pr s nt nt of~ l ~or cc ptances • 

. .,s 
OOJ th ri wt tit would 

bO )h::{ ic,-1' d'ffi t or to 

gnu f n t nc gn t r to 

bJ. .... l. tl t ~l.c C 11 cting 

n, shou .... h V t t 0 ~ing t 

f ., •c. h i a obviou ly 

1 1: a l .. io o t:1c t 1i nt 

obt i1l t 1 ci n ~ur ~ o t 1 no other person. 

. to e tio o~ of id ntifyin th 

, i •C>Ul 

on t, circum 

Ju. 

7. 

3 • 

UC1 wil to end 

nc ft e c a. For ample, the 

Dieman's Lane v. alk of Victori 
• 3 I .c. !, 6. 

L .. c 1 ,sio. 
nkina, Vol. ----~-__.._ 

(0th 

in old n, Tl Law 
, Jar. 6-9~,---

• ) p. 451 

11 
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coll nr . av li r ut of car in th 

ea of dr t .. C f 

r . eti 1 rct • 

PR TEST ( rt· cl 9) 

·rot St 0 ill . t i·tin u rr 

a vie 0 te s rovi J ic.1.. 11, nd 13 which 
.. 1ill u 1 t r. 

In Englisn law, a pro·cst is olc. . ... claration 

on boh lf 0 thtt holu r agains y loss to ustain d 

y ne non- cc pt nee of a bill or , tn non- a ant 

of bi r not~ a h C 3 
'l • 

I t e C 0 r·--g 1 il_ .. , ... i ... ry in 

1gJ. . ll Vu C or 

non- ym .. J~. _;t i~n, i L., .: , the 
t 

l er ar . dllow 

for oting , w.,i ' in .cote ting 

it, 1 ·ry r., .ort i. . tu t no 1 t r t n 

th b Sl.n s fo. lo;i.ri1 :1 t. of i 0 ur. 41 

Hence, it . ~ r t1a 1:h t of bil i tt r 

of gr nor nee to th \Old J.' • 

t tn ):3 l !3 of : C.lr. ng et, 1 2 is nt a to 

3 • 

40. r..51(2) C ng C 1 86 • 
41. 1 ·(4). 



Folder j tnt , 1.11 .r· • 

Wht~t t r C 11 

n ces < r, (>r)~ 

pon 
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50 

ctin ilnk 

to n ot ., 

1u 

·•or 11 ,-10 

y ... k 

il. C r d·~ .. y .is 

o the ill to 8rot tit. 

r.f r nc tote 1 lder 

r' 42 
~ t no 

r fer c i m d ol ctl.ng or in any 

X licit of unlJ. • 9 ( ) 

r rc;..nc t i r et of 1ot c of 

di O 0 

senc 0.&. a y r renc in th- et with 

r to rote t .0 agents }J inter-:,r tad B 

p rmitti g c.n ag nt 0 ro lf of t a princip 

i.e. uOl:.i.er. u.,: . n th nr n i it to inR ruct 

t e gent s to wnether h sh uJd t ill 

dishonour, tna u y f tJ e BN n i 

luw. There p ear 0 ,... 0 C: d ci 

tni point. 

, it ' y l p. r t l t ti 9 f 

u if t: to cla iI. 'tion. 

I\I:ticl ... t t·~ 0 ci ic 

l 

I t l~ one rn- •ith r ot 

respo •i C .:or y f ilure to h VO th ~ial 

p r 1r f ~ 0 n- .... c nc • 

In i ill mu t rot ted 

42. S C ar :3. :.,l ( ) h or 
" l is . 

·-. 
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ln Eng.J..i ll 1 w, it is to b oubt-d wn t:1 r t is ru e is 
d ir: l tl.· contr i bt.. 

i • ry, Y'<liA.~ 
" 

1 r• uir "" .t .... bi 1.., to 1-J ot I 

,1 st 

( rti 1 10) 

'.r. i.. f C Elw - f ne accorai to rticl 

tiv f .. Ct.l to r ir t -vent 
c~ n I r no . ent. Its rticle 

.. i :..o i.J • 5 of th ills of r: c an9 

• ""t, 18 2 ( • K.) • t.i.15 of t. . • t stat . hat 
h dr .,., r of .b'll n C:.or -r y i rt th rein 

t n O.a. p rs 1 0 t h r rn Yr sort in ea e 
of n i .. to ~ay, i t bill i dishonour d 

by ion- cceptanco or non- yment. s eh person i 
call~d th r 

of th ref r 

ex .uOOn.~ ha. V 

re in ea e of nee .n The exact function 

n c e o need i ot tall cl r. 

ot rovided ny clue· for this. 

s o .o _ cl r • t r f r in C of n 

It 

is not 
liab 0 ..;.,1.1 ~ .:;om r o, a , 11 cco 0 tion 

y. 4 
!lO r f of n d a Q in in s.15 

aoe.., ... 11. . w~ ld t e liable 
... ;:, r Th nly 

43, .39 
S) 
Ed); 

. a acco od tion party 
nr ( 2) • 

45. ill who does not cc pt it 48 
not i ble on th bill: 
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nd obvious function of a ref ree in case of need t herefore 

is ,er.1 • to lOn ,ur t e ill gratuito ol n 1.ti.) 

_,. ro i t, iv r li 1 

on it. 

rt' l 10 cm ·o y t11 t onl th u tomer 
of l "'mittin b n y • o-in t ' c· n But • 

it i cl r t t . 15 or t B' l of E .. change 

C , t th dr 0 hill . ay 

l o 'l10 l. t C "' 0 1 or r of tne 

bill. If c .. i t C s I 
• i in r riate 

to u . ' u wo·u 'n 'Lt na e t c.:.Ve no 

c. i but to f llo T t r 
.. l of co I t. l tO I u i 0 10 1 te 

al Cc.. 

rtic 10 lso rov th t !l r • ,l. t anc tt r 

Sl10 ld clea l 1 116 f . 
-1 0 r f c· e J.. 

of e . ""n •W 0 V tn runction of a 

C C it e. u.C re u1.r i a o. a • 

.l , 101 r 0 tion to 

f 1. • ot uO. 
6 But 

. 7( ) no I s th t a r f r nee 

to il u ir~t ' , 
or 

... ti 0 r •fi . ~ t l 

h t t n t c ncern 

4 . .1 • 
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wit Wt r ,ill 

ig 

OU rl . 
( r l. ~l ll, 

r t'cl 11, t C C 

t r vice 
. r • .1 .. -

• .... vie'"' .... 

(l].ff cult culc... · ri on :t. i 

t .e 

oulci ..,e ic 

co .i-C u. .1..l C C l 

tm , 10 

Ho, v r, t..~e l t s ion of 

cc t nee v giv ri t 

If a 11 i cc t 

i n cot' ... d 0 b nk for ... 
OU it"' 1 

ic ·t ug t" 
46 

12 n 13). 

1 ~t·n n i to end 

cc 'W th 

itt 1g o n, . it ut. 

en , it no 

ern t col ·Cting 

ing .t., n nd a EUC 

i for y procc d 

ot. t' collecting b nk 

r'vit 0 co tract e ts. 

vie . i h r to 

o c ifficulti 

i1 ngl n , .ngli 

i.. ngliah 

l 

47 

<..)U U t CVC- 'l: V li 't . ill it 

d 4 t ngli l w 

'-·'- re~ of l t l. vali 

. l(l) . t ill f 

V r tr.ct, i. clu ing 

th cc ptor ' :J , s ... ncomp n rev c u til 

d liv ry oft.~ in~t or-.. r o ff et tl r to. 

11 6l 

47. 

48. et, 1882 (U.K . ) 

...., 
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Th proviso to thi sub-s ction stat s that if the 
drawee "giv notice" to the person entitl d to th bill 
that he a accepted it, the acceptanc beco e complete 
and irrevocable. S.2 of the Act further explain that 

"cceptance" means an cc pt nc complet d by d livery 

or notification. Both ections ar declaratory of 
the common law rul r garding bills of exchange and 
my be illustrat d by th case of Cox v. Troy49 • In 

this case, bill ~as deliver d to the ace ptor for 
his ace ptanc. The acceptor wrote his acceptance on 
th bill but eras it on r d livery to the plaintiffs. 
It w s h ld that the cc ptor wa not liabl on th 
bill ash had not given his acceptance. 50 Th 
opinion of ayley J. may t kn as r pre entativ of 
th thr ~ oth r jug a deliv rig the judgment of 

this case. Bayley J. aid, inter alia, 51 

"I have no difficulty in saying, fro th 
principles of common sense, that it is not th 
mere act of writing on the bill, but the 
making of a communication of what is so written, 
that binds th acceptor; for the making of 
the co unication i• a pledge by him to the 
party, and en bles the holder to act upon it." 

Th refore, it would se m that an ccept nee ia 
compl te on the actual d livery oft e bill or the 
conununic tion of acceptance. But to who hould the 

49. (1822) 5 B. & Ald. 474; 106 E •• 1264. 
so. see also, ank of Van Diem n's Land v. Bank of 

Victoria (1871) L.R. 3 P.C. 526. 
51. id. at p. 1266 E.R. 
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comnunication be made to? It would seem that it is 

sufficient com.~unication if this is made to the agent 

of the holder of the bill, i.e. the customer. of the 

remitting bank. such a rule gould be supported by the 
52 general law of agency. ow vcr, it may bo doubted 

whi.:ther tne collecting o nk is n agent of the 

remitting banK's custom r. General Provisions (b) (ii) 

of the Uniform Rul s describe the collecting bank s 

being "the correspondent commi sioned" hy the remitting 

bank. As such, it would s em that the collecting 

bank cannot be an agent of th 53 customor. Th refore, it 

would seem tnat a communication to the collecting ban 

by th acceptor would not be ufficient for a contract 

to e made oetween th_ cceptor and the custom r 

of the remitting bank. The communication mu t b 

given ither to the customer him elf or his authorised 

ay ·nt i.e. the remitting b nk. 

Article 12 provides that the collecting bank is 

to Emd advice of non-p ym nt or advice of non-

acce :,tance, ·ith appropriate detail to the remitting 

oan .. without delay. Under the Bills of Exchang_ Act, 

1882 (U.K.) notice of dishonour by non-acceptance 

or non- ayment must be given to t .. e draw rand endorser(s) 

52. 

53. 

See, for instance ·x. a· Cote (1873) 9 Ch. App. 27 
whore Mellish L. J. 'saI , n In ord r to make th 
property in bills ~ass, it is not sufficient to 
endorse them. They must be delivered to the 
endorsee or to the agent of the 
(emphasised) • 

See also, Calico Printers' Association Ltd v. 
relays Bank (fffil-1as L.T. 51. 

..., 

() 
0 
3 
3 
~ -, 
~ -· .Q 
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of bill and in the absence of sue notice, the 
drawer and endorser(s) respectively is discharged from 
the bill. 54 The time for giving notice of dishonour 

a been d scribed as "a very short time indeed." 55 

S.49(12) tates that notice ot dishonour must be 
given within a "reasonable time". But in the absence 
of special circumstances, where the person giving and the 

r~on to receive notice r side in t.c same place, 
it is not .. reasonable time" to give notice of dishonour 
later than the day after th dishonour of tne bill. 
\4er the arson giving and the person to rec ive 
notice resides in different places, "reasonable tim ' 
i adhered to wner the notice is s nt off on the day 

56 after the dishonour of the bill by post. 

In view of th e strict rules, the significance 
of Article 12 of tne Uni form ul es becomes. clear. However, 
it is to b noted th t t. rul c regarding notice of 
dishonour in Jnglish law come applicable only wnen 
the non-pa ent or non-acceptano of a bill ha been 
communicated to the holder of tne bill or is 

g nt. Hence, unles th collecting bank oversea is 
a hold r, i •• payee or endorsee of a bill in possession 
of it, it would 

not be bound by th 

in Engli h law. 

em that th collecting bank would 

trict rules of notice of dishonour 

--------------------------------..1< 54. s. 48. 
5. olcen, ~he a nd Practice of Banking, Vol. 1. p. 267, para. 8-75. 

56. s. 49(12). For an application of rules s.49(12) and (13) s e, Lombard Banking v. Central G ra§e [1963) 
l Q.B. 220; Yeoman Credit v. Gr gory (1 63] 1 

.L.R. 343; l All E.R. 245. 
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Article 12 of t,e tJniform Rules sets out the duty 

of giving dvice of dishonour etween the collecting 

bank and the remitting banl~. The collecting bank ha.a no 

duty to advise the customer of tha remitting bank. When 

a notice of dishonour re c1es the remitting bank, the 

practice among banks in ·ngland is for the remitting 

bank to give notice of is.onour to its customer, leaving 

nim to give notice to prior p rti s. 57 This i in 

accordance with s.4S(l3) whe~ a bill when dishonour d 

is in th bands of an ag nt, the agent rnay eit er 

~imself give notica to the arty liable on the bill or 

may give notice to his principal. !f bank i also 

a holder for value, it will nd avour to give notic to 

prior p rties in ord r th tit ay claim gain t them. 

But in this ea:, t Dill would not b a "colloction" 

bill as ~e hav define it und r the Uniform 

CHARGES AND EXPENSES (Article 14 nd 15) 

58 ul s. 

The relations ip between the coll cting bank, 

the remitting bank and th custom rare contractual and 

take the form of contracts of agency. An such,~ e 

thr e parti cone rn d are free to regul:l:::a t.n ir 

en rg sand xpenses a set out in Articl 14 and 15. 

Te Bills of Exchange et, 1882 (U.<.) dos not r gul t 

th qu~stion of c1arges and expenses. __________________________________ .,. 
57. Ioldan, supr, p. 267-8, para. 8-77. 

58. For tne meaning of collection, see surra, .\b 

..., 
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• general rule of ~ommon l w exists to the ..., 

effoct that every ag nt 1as a right against hi principal 

to b rcimbur!:.\:d against all expen s incurr d by i 

in the ox oution of his authority. 59 T a9r ment 

to ir, mnih , if not ex.re s, C n er garded an 

i pli d term of the contract t1 t o erates unl 13 S 

cl.early excluded. GO In this r spect, the terms set 

out in irticle~ 14 and 15 r garding xp n r 

couGonant ith t. common l w rule. 

LIABILITIES AliD R SP~BILIT~ (Article 16, 17, 18 and 19). 

By way of general comment, it is to be noted tat 

these four articles speak g nerally of "bans. As 

uch, th se Articles may have been 1.ntenaed i:,y the 

araftera of tne Code to declare the law tl1at generally, 

bank engaged in th bu ino of coll~c ·ion are exempted 

from c rtain liabiliti s. But it is clear th t the 

Uniform Rules binds only three parties, the customer, 

the remitting oank and t1e collecting bank. Hence, th 

r•fercnca to 'bank' must be taken to refer to eith r or 

bot t remitting uank and the collecting ban1
•• Waen 

tl,e Uniform ules come to be accepted by the internation l 

busina community as an e tablished custom, then, of 

course, th Code will bind even t_ose w o are not parties 

t 't 61 0 l. • 

tead on 2oncy (196) • 207 
60. id. 208. 
61. s to en qu stion of international custo..~, see 

supra, P•t?> 
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Secondly, it is o be not d that th exemptions 

provided by th ode un er thi~ heading are specific 

and not gc11eral exemptions. This point will beoom 

cl ar as we discuss ac article concer, e. 

The wording of Articles 16, 17 and 18 follows 

closely t e oorreanonding ~rticles in the Uniform 

and i.e. Article 12, 10 nd 11. 

'he·c correuponding Articl sin t Uniform Customs 

ctice h ve been submitted by one l arned writer ------
as rea onabl and fair. 62 

Te most import nt rovi ion f rticle 16 is 

paragr p.i 1 ~· ic. t t • 

uaanks utilising t e services of anot1 r bank 
fort. pur os o g::.vin ffect to tha l.n truction 
of the customer do so for the account of and at 
the ris ~ of t!l l t ·er.• 

T1 term that it is the cu tol'!'ler ho assumes the 

r of the services of" noth r ank" o • ot em 

to accor~ with E1gli h co o la. Two c y b 

discu illustrate thi poi t. Tne fir t case 

is ys63. In t i ea c, 

loy d R. nd Co., bark rs in inburgn, to obtain 

.or him payment of a bill drawn on a person re ident in 

Cale tta. • and Co ace pteci the employment, and rote 

promif..irg to ere it i.n with tr .oney .,.hen r ceiv d. 

62. E.P. ~lling r, ocumentary Letter o Credit, 
l • 156, 167. 

63. 9 Cl , Fin. 818; 8 .R. 28, H.L. 
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R. n Cu tr 1sr.itted t I il il th 

bu ir1 ss to c. n C • of ondon. c. d Co. ro.:: itt_d 
tl e · ll to t! ir o 

bill was uly ci<l in I1dia. .• - Co. rot& to 11.. 

annou cing th- fact o it payr I n t, ut n ver 

avtually cr~uitcd li in t ir books ith to a ount. 

Te corr onclent ·n Indi failtct n , not r nit 

the ..,ayment to C. and Co. Tho Hu o L r h d t t 
R. Co. re ti agu~t, of ~. to obtai nt 

of t ... 1 · ill nd t iat "r'ay .ent having been actually ... ade, 

th y bee ,ld ipso f~ liabl to him for tht: amount 

reccivt:S<l. 11. cou d not c led on to uffur any loss 

occasion d by e conduct of their sub-agents, 

as Detice. whom a. hims lf no privity oxi5ted. Lord 

Campbell aid, intbr li~, ' ackt:si: y could not i ... av 

int.erf r with t: ... e on 7 ci i.. r in the 1ands of 

Alcxand r & Cv [i •• t. corr s.)()n nt in Indi J or of 

Coutt & Co. T ere w"' 110 privit betwe n him and 

eithtir O.L tho J.OU 1 but paym nt to Al ander 

& Co. a p yu e11t to Coutt & Co., and payrn nt to 

Coutts & c., r yment to amsays & Co." 64 

In t secona ea~, Calico Printer Association 

v. Barcl~s Dank , the f cts, briefly wer : 'l'he 

plaintiffs, C.P., 01ployed the fiat defendants, B. Bank 

to co lec.:t · h i r b · 11 • B. D n .. am loy 

64. 1 t p. 638 of 8 3. ·~. 28. 
5. (1931) 154 .T. 51. 

s · -agent, 
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e Auglo-Palestin Co, fort urpos of coll ction in 
yrout. T ub-agant w et e ec nd efendants 

i h otion. Th• mandate for coll ctJ.on tote • 
ad th ollowing oon ition: Collections re und r-

n a a po !tor's ris1 only on th underst nding 

t no liability whatever ttac eR tot b nk in 
conn ction therewith or with th torag an 
oft a r lative good. In addition to thi 

insur nc 

exe ·Jtion 
claus I the plaintiff al 0 g ve the fo. lo ing instruction: 

Docwn t to \:; surrender d against a}'I'l nt: if 
goods ar not tajc .u u , pl a do your b t on our 
behalf to war OU3 and in ur them ainst fire. " 
Goos to which the uill rclat d er destroye b 
fire t h Cu tom Hou e, oyrout, '1hen unin ur . 
T,1e plaintiffs llege, th t t ir lo du to th 

neglig nee on the p rt oft de ndant B. Ban and/or 

tJeir ub-ag nt, • P. & Co, in omitting to inQur 
th good. 

'.l.' <:: caa 

th plaintiff .ad 

defena.ants nd th 

argu 1 inly on 111.: qroun tat 

ir et claim against th s cond 

. ltornati ely, t e ir t de enc ants 

ere liable for the fault of t1em lves or th ir ub-ag nt. 
In t lo,1er Court, Uright • h ld th t th plaintiffs 

could have no cause of ctio1 ag inst the s cond defendant 

as th re was no privity of contract. His Honour also 

held th t the fir t d f nd 

laintiff b•caus oft 

ea e w nt on ap oal on th 

re not li bl to th 

x mption clau e. rhe 

cond finding and th Court 
of p l ffirmed th fir ding of Wright J. that th 
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exem tion cl u e valid nd ff et 1 to rot et 
the fir t e endant • But j n .... of rig t J. 
express d no o· t th t he fir t dcf 1 "a·1. .r 
lia le forth n gligenc or f ul 0 C n 
efen nts, their sub- go 1 s. 'Jrig 1 J. tates 
eneral princi>le s follo 6 

g. 

I gener 1, thcr n gent to 
carry out •) rticul r mploi'ln.nt, th~ .g t 
un-._.rt re·oonsi ility tor t1e w1ol 
tran ac~ion, a.di r, o.si, le for ny 
noglig nee in carrying it out, ven if~ e 
n gligence c t.at f tie wub- gent pro erly 
or necessarily .11ga<Jed to , rform some part, 

ea s~ t.1 r i nc J.)rivity u 1een the 
rinci>al nd tha sub-agent." 

Applying this pri ciple to th f cts of the case, 

is Honour further stat s:Q 7 

'The case is on of most ordinary banking 
~r~cticc, ,a to ac~ t ~ e conte4 tin 
th defeu nt ... , ..... arclays, were not 
rcspon iLle ... or 1.. et., of t d .f nd • t , 
t1e Anglo-Palestine Bank, their foreign 

pon ents, or th t th~r ;as rivity 
n the latt rand the plaintif s, would be 

i.. .y udgu nt to go co ,trary to t 1 whol 
co rci l unuerst nding o a. tran action lie 
tni.. ..... 

o th ba is oft 

it would seem ther fore th t 

the ervic s of not .r a k 

r mitttng a 

C S S 

mp ;,;ying 

y e li bl forte f ult 

or neglig nee of th t ot·. r .... an·. Par r ,, l f 1 rticle 

16 of Uniform Iul s i n tt pt to 

remove thi ba~i of li b.i-ity nd to ux mpt th re itting 

bank. 

66. id. at 55. 

67. id. 56. 
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t JU sti n r 

tion of li bility .oul 

a re ... >u ran to t e tr C 

- ·-

r· i l th r tl. t,-> r orted 

Courts 

.:.ttin1:, 
an an th"' cu e e 1 h. n,. 

an t c: collecting b • • J.' ff •et of :.· r ~ra 1, 
lu:ticl 16 of t1e Co i t th cust. r asslUUes 
t:ne ri of t II Ot • r n " -~ ty of ris 9 th,.t • J. l 

t1e customer i ta n to . .• o SC OU i a .. y ~ 

d t il. A s C , b rovi ion ov r all i1 d 

of r sk I: 1 C rrcr o I 

say, l co lv icy, li id tion 
or h sical u .. 1.ruct1on 0 ollecti .... nk. lo .ever, 
thio i rot to aay that X pti g claus ma .be 

re ugn nt ~r e. I most as., t r!, itti g ank 

hag no control over tn ctiv l C -Cting 

or ex .,lt..:, t C bank. 

ban ers di w: ;J oula. not do .ny hi g . 01.· an 
to ea r mitt nee fro collecting lOUwe in India. 

s such, it i.~ dif ... icu t to t. rea on .ol BS 

of t i> ci on. ' .c 0 , is t1 t i t.l 

re Ii ttii g k .1as C it 1 V r the fail of th 

ot _ r ') n ·s to giv " in~tr ction.., of t 

-..usto r, ic wuultl l 1 \: CU o. r 
ho !:)S t ·s .. of f Uniform 

0 rcial -0~-, (U. .~ . ) l a l ovi io •• 

Section 4-2 2 (3) st t Sl 

·~u jet o s ction (1) ( ), bank is not 
11 ble for the insolvency, neglect, misconduct, 
i ta· or default of anoth r ba k or p r on or 

for lo·s or tru ton o- an it in tr nit 
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or i l t.1 

In con 'to l , \. ti cl u 
i • t C 7 J. ctiv ... y • 

v.: ...... .., r . 
i . ~.:.rst y, no ility or 

' sl ... ilJ. ·1 i~ S' C for t.1. con quence 
ar s.:.n _f 0 t 0 lay r o s o m a e ' 1 tt r or 

C um in tr • sit. I! con ti r lat 1..0 

co~1 cquenc · a 1 sing out lat"on, or other 
error in t,e trans ission of ea 

' or tel x. 
Fin l y, 'C er an x m tioa r ..1.a inc to rror~ in 
th tion 0 tee , ic 1 ter s. 
Wit. .... r to C nscc • ..icnc i.l ariai g ut of el y or ... 

o ... .c n rn l. t, it oulu s C that thi e .. 1 tion i.s n 

a r aaon i..;l n () ..... c .. th t . oa s 

concctn .... . J..1.y h no ontrol oc whic'1 

. V ,o. V r, t, , t· t:!.ons 

rel tir1 tc 4C f re • ge a. l 

tr .. slatio .. 0 int r r t. t. n of c'nic 1 te .ay ll 
run y • OVv ri ut of n gent to u·e '-' .... 
rea ilig C i a out ii 11 at~. 

h . 1 to 

r }r t c .. wa eh et· r C "l ~ ... ly in th r 
e.r rutb g .. c age. b 1k ca.nuot 

.t uut: with r · 1 ar~ nd 
at th ti .e al~o .:1greo not to isc arge the.: duty with 

r a. onab ... car. , nee, tne econd nd third xemption 

68. ubs ction (1) (a) tat " ( 1) coll~cting 
b,:mk muot us or in r:l c r in ( ) 
it or ending it for reJentment.• 

r nting an 

() 
0 
3 
3 
l\) -, 
~ -· .Q 
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rovi 1 br rtic~ 17 u t r ith this. alificat!on 
in vi .,. 

ith res~ et to rticl l, it wou d seem that 

its rovisions ar\l fair and reasonaole. Under the general 

law of contract in common 1 w, acts of Cod ·nd other 

force majeur s rv to discn rg ttl oblig tions of a 

contract i S'C is1e tot sati.; ction o ... the 

court. 69 

i:.rticl · 19 disilaces .y 0 tjon h · c,.. may be 

entru t ( Ui.O col ~ting b n e CU to, r 

s n ing cods to it. Jnl' ar xpr 9 gr0ement, 

it e . s cle r th .t ' coll-ctin )anl . 9 no re·ponsibility 

to t ke o.eliv ry of ood nt t it ith r or torage 

or re-d livor.y . .. rt le t· r .(: l , ,.,t t t e ~ .. 
I iotin;J b t e n h u·t t ell ct'nq n ev n 

th r mitti • ank. ol ec ion o· co ci l 

a r involv i er the coll ction of 

owing u r conunerc:1 l pa .... r or the co~ t nc of 

a co erci c1l r. I t C e o docum nta y 

r mitt_ ce, t.e docum nts of ti le e res nt the ods 

nd t c llecting n ~ ma· h ·a re 0 ibili t, 

to :r rd the CU tod of the d C' nt~ oF titl • t 

e rol o e'tler th re itt ng or coll•ctin b nk do 

ot ext nd t tne cu tody o et 1 good. imilar 

provi ion to Ar~ici ~9 can e foun in s.4-w03 of 

the Uni f orrn Co erci l Code ( • S. ) 

law 

6 • S C itt on Contr ,2!_, Vol. 1, Chapter 22 (1968 ) 
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