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I TRODUCTI01 

This paper will attempt a description of the taxation 

of Compar.ies i u .ew zeala1.d with some attempts to display 

the ratiouale behii.d the particular method of taxatio· • The 

taxatio1 .. relatio1.ship betwee1. the shareholder a.r.d the 

Compar1y will also be discussed 1. 11 the light of overseas 

developme11 ts i i rece.r .. t years. 

The Compa1iy will be exami11ed as a r .. i 11di vidual er. ti ty 

and i r1 its relatior.ship to the group. The posi tio.r. of a 

"loss compai.y 11 1. n the taxatio11 structure of the group also 

bears exami iatio.r . 

L .. · ... ,Jbrnry 
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PRE-11. C ORPOl<AT I O. 

r, ,. 

A Company does r.ot derive, for the purposes of taxation. , 

any income before i1 corporation. I1 .1. the case of a r.ew 

Compa1 y takil',g over a1 existing busi11ess the i11come will 

remain that of the vei...dors or become that of the trustee to 

the Company to be formed. Ger1erally a vendor would seek to 

avoid ai.y taxatior. liability bei1.g imposed 01 , him once he has 

sold the busil ,ess. 

The position of persor.s actir.g for a Company to be 

formed is generally unsatisfactory, the posi ti011 could arise 

that while they may have to accow.t for profit before the 
i r corporated 

Compa.t1y is/ they may i r1 fact be liable for taxatim . • 

The rate of taxatio11 may be affected as while ir, 

relat.ior. to th€ w ,formed Compa1.y the sums ear11t would be the 

commencement of its i:r.come, :w1 relatior: to the trustee the 

sums would i1,crease his income for the year and be taxed at 

possibly an higher rate. It is therefore desirable to have 

the ircome derived by the Compa1iy as soon as possible. 

Il1 practice the Commissior.1.er adopts a sensible a11d 

coi.venien t solutiori . Where the period between the times when 

the trustee begi r_s tradii.g 01. behalf of the Compar,y and the 

Compa:r.y is i :r.corporated is short the Commissio1 er assessed the 

whole of the i ncome as being that of the Compa1iys. rt is 

whe.t1 the period is exter.ded that a trustee or agent for a 

company to be formed will fi nd himself liable for tax. 
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Defi1 i ti01. of "Compa.lly" 

For taxatior1 purposes Company is defined ir the Land 

a1.d rr.come Tax Act 1 9:>41 s. 2. as: -
11 ••• any body corporate, whether i1corporated 

in l ew zealar.d or elsewhere, but does not 

include a local or public authority. 

01. S.153B 2(9) U1it Trusts were ir1cluded iii the defi it-

ion of "Compar.y". Buildi1.g Societies, Frier.dly Societies and 

Trade U.i io1.s are ir.corporated bodies excluded from taxatioi. as 

"Companies". The defi .i tion is extremely wide a1.d would 

catch every J.1 ,cor orated society w11ess exclu.J.ed from the act • 

This paper wi 11 however, be co1 fir.ed to taxati01. of compar.ies 

i.t1corporated under the CompaLies Act with refere11ce also to 

the taxati01 of the shareholders ii, those Compar,ies. 
Other commo1J.1 v used words in the /statute are •rtaxpayer" aLd "person". on S.2. 11 Persor1" 

includes a compai.y and the defi11i tion of "taxpayer" is "a 

persor1 chargeable with la1 d tax or income tax". There can be 

x o doubt that companies are inte1:1ded to be caught by m~st of 

the sectio1.s ir_ the Act. 11Compa1.y 11 figures ir1 other 

defi1i..i t1011s i:r1 s. 2; a I ew zeala1.d Compai.y mea1.s a company 

is ir:corporated ir .. hew Zealand and 11ot surprisingly a1 

Compa .y mea.t.s a Compar.y other thai one ii.corporated J.x1 I ew 

zea1a11d. The r.on resident illvestment company has a section 

devoted e .. t.trely to i t 2 which sectio11 was ir_cluded it the Act 

i . 1 ;16b. The rneani11g of such a Compai.y is a company which 

derives 1.0 J.llcome from ~ew ',ea1a11d except ii. terest and has 1.0 

other i1Nestments or ..assets xcept that principal from which 

the i1.terest is derived, or a company which total assets 

1 Hereafter unless specifically ment101.ed all sectio1s 
referred to will be of The Lai1d a.11d Ii.come Tax Act 19::>4. 

c: S.2A 
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co sists of more than half of developme11t investments. 

Development irivestments are investmei1ts of a .ature which by 

Order iu Coui cil arc "development investme1J.ts" for the purposes 

of the sectior~. Other defini tior s such as the definition of 

proprietory compauy v.iill be considered later. 
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The Disti r.ctior. Betwee1. the Taxation of Companies a1.d 
the Taxatiori. of n.di viduals 

\lhile the Compa.r.y is caught by the defird tim. of 

"person " i11 sectior. 2 there are ma1 y importa1,t differeLces 

between the taxatio1. of compa1 ies and of individuals. ot 

al~ays is the taxation of the Compary clearly devorced from 

the indi victuals taxati01 as i n the case of bonus issue tax the 

Compa_1y i n effect pays the tax o • what is really i. 1 come 

gai .ed by an i n dividua13 • The relatio.riship between the 

... ompa1.y and the i .r.di victual shareholder i i. the Company is 

established for t axatio.r purposes by s .4 but recer1tly i r. Great 

Britain a11d i n Australia the relatio1 ship has bee1, 

reconsidered. Since ew z.ealand i ncluded 11 di vide1 ds II in the 

defiHi tion of i1 come only as late as 1 958 it is w ,likely that 

any real cha11ge will become apparent i . this field for some 

time. However, fiscal statutes are suseptable to rapid 

chai.ge4 ahd the fact that a policy was implemer .. ted 01,ly 

sixteen years ago does not necessarily indicate that the 

policy is perma ent. some s uggestions for the reform of the 

relatior;ship betweeH the shareholder ad the Compa1y will be 

found later. 

The most obvious dif £ere1 ce betwee11 the CompalJ.y and the 

i1 dividual is the rate of taxatio.1 . The Compa11y rate varies 

depe 1di1,g OH which type of Company is sought to be taxed. 

the 1973/74 income year the basic rates of taxatioLL £or 

resident compai ies was 20 ce.1ts ir the dollar for the first 

,250 of assessable i icome together with a further .oo~ ce1ts 

i h the dollar for each dollar of that assessable income, as 

3 Bo1us issue tax ~ill be considered later. 

4 With however, some 11otable exceptim,s. The delay i 
effecting a1. amendment to S. 1 Oo was i1.explicably 101.g in 
the face of clear judicial opposi tim . • 
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does not exceed $6,250. A flat rate of 45 cents in the dollar 

is assessable o such amount of assessable income as exceeds 

$6,250. The non reside11t company tax rate is basically 5A> 

higher tha . .. the rc.sider ... t company tax rate5• There are 

several compa ies i n a specially rated class of taxation. 

Group compal'ies are assessed or. the basis of ar.. aggregated 

income while Life Assurance Companies pay only 40/4 ol. the 

amow t of tax which is usually payable with Life Companies. 

The rate for resident companies always applies not th.::? rate 

for 1. on reside1 J. t companies al though the cornpa.t y ii ... fact may 

be 1. on reside11t • 

The treatment of Life Assurai,ce Compal'.ies was discussed 

by Quillia1 J. in lational Mutual Life Association of 

Australia v CIR O '972} l . 1.. . L. 1 • 1 0~1 at page 1 0~9 where his 

Ho11our stated, 
111 t seems iliescapable that the treatrneL t of life 

ii sura1.ce companies with regard to the assessmer1t 

of taxatio:r .t has been not 01 1. ly special a .d different 

but also favourable ••• It may well be that the reason 

for this favourable basis of assessment has been 

the mutual nature of life L.sura. ce compa1,ies but 

it is i dle to pretend their treatrne1t is not a 

favourable one". 

Counsel for the life i1 ,sura1 ... ce company had argued that 

the special posi tio1_ e1 joyed by the compa .y was a recogni tio1, 

of the questio, of mutuality a id not a favourable position. 

i i th respect Quillia . J was quite correct i . holdiug that the 

Life Compa11y was in a ge.i.erally favourable position. It is 

5 This factor has raised certain problems ii. the 
i r terpretatiori of double tax agreements, the argumer t 
bei i .g that Hon resider .. t companies are discr1mi1,ated 
against. 
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submitted that the favourable positio1 is less a reaognition 
of mutuality thaL an attempt to Bind a satisfactory meth~d 
of assessiug tax on a class of Companies in a difficult 
posi tio.1. The type of business is unique in that in the 
early years of formation the ir.come, and in fact the ma· ori ty 
of transactions are largely a collectioL of premiums. If 
the companies were assessed at full rates on the collectio. 
of premiums the1. disaster may strike in later years whe _ the 
time comes to pay out some of the mo.lJ.eys gained by premium6 • 
Basically the special treatme1.t appears to be a recogui tio of 
the special type of business rather than of mutuality • 

Mining ~ompanies also e1,J oy a tax savir.g ai.d a 1 on 
resident mi1.1ng operator has different treatment attracting 
tax at the flat rate of 45 ce .. ts in the dollar, hou resident 
il vestme11t companies attract a reduced rate of tax while i11 
the proprietary compal.y si tuatio1. the profit cru: be imputed 
to the shareholders. From time to time Gover.merit declares 
by Order i . Cou11cel that a certaii... development is a special 
developmer1.~ .J, .d the Company thereby c .... gaged is entitled to 
some form of tax savi11g by a special rate . 

o .• the other ha d the assessment of the i1 di vidual is on 
a graduat.1.1.g scale. For the same period as is me1.tioned, the 
rate was 7. o5 cents i1. the dollar up to the f.1.rst $650 and a 
maximum of 50 ce1.ts in the dollar over .$12 ,000. The rate of 
tax i..creased o . ly 9 cents in the dollar from 4,501 
which places the greater burde. of tax on a "middle income" 
group. coupled with the law maximum rate of taxatioi provides 
Justificatio11 for the expressJ.01, that hew Zealal1d .1.s "a tax 
have.t for the rich 11 • 

6 The most importa t sectio~ as regards this type of Compar y is s. 149 
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Theron resident compar.y can be contrasted to the 

i1dividua1 who is absent in that the company is taxed on a 

special formula. The non resident ir.vestment company is 

defined by s. 2P...7 and such Compa;.,y may i . effect be given 

a special tax rate by order ir Council. The attractive 

situation is not made available to the illdividual who happe1.s 

to be absent. 

A compa1y can derive no1 assessable income from 

dividends or shares. Part of the defi 1.i tion of " 10n assessable 

L come" L. s. 2 includes "Dividends derived from compa:r ies 

and -ex~mpt from income tax ur der s • e 6c. section 6c ( 1 ) 

provides that divide1ds derived from any company that is a 

e ~..,ealand resident compa y ( other than from compa:n:i!es 'Yhich 

are exempt from tax) shall be exempt from income tax. 'l'he 

reaso1i is that the divide:rds are now ta.xahle i:n the hands of 

the i.i.di vidual shareholder. A divide .. d paid to a company is 

reflected either i .r1 the di videHd which that company pays to 

its shareholders or in the amour t of bonus issue tax or 

excess reten tior tax the compa y attracts. To tax the 

compa:r y 01. the divide d would therefore be a form of double 

taxatiori. Obvi ously the example has .,o applicatio1: to 

indi.viduals. 

A Company does not have available to it the special 

exemptio. enjoyed by the i1 dividuals. The company alohg with 

the individual a1.d all other vari ties of taxpayer ca1, claim a 
I\ 

deduction ui.der s.111. The difference between the deductio 

ai!d the special exemptio ~ is firstly that the deduction is 

universally available whereas the ~pecial exemptio11 has to be 

specifically created by statute. s.111 offers a general and 

7 mentioned above 
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abstract not· on £or deductioi. which is available m less 

barred by statute. The special exemptim1 is unavailable 

expressly co1ferred by statute. A deductiou may be carried 

forward i _to subseque.1t years while the special exempt.1.01. 

expires if it iis ot taken advanta e of i11 the current taxatior.. 

year. The special exempt10.1s ava.1.lable to the ii.di vidual 

taxpayer are, the pers011al exempt.1.011, the married mar /woma, 

e:xiemption, the housekeeper/child aare exemptio1L, the d pe 1da1 .. t 

relative exemption, doiatious/school;fees exemption, (a 

company does attract a tax advanta e i:t. maki g a donatJ.o., but 

1 ot as a special exemptiou) , 11.fe premi um/supera1 nuation 

contribution exemptio.1, aose11tee exe mpl.1.0 ... s ( these are mo:i:>e 

limited than the resideut taxpayer special exemptio.r ... s) and the 

trustee exemptio1. 

The tax rebates available m.der the Act are available 

t e i .dividual ta·payer. The nost widely lu.ow. rebates are 

the di vide11d rebate and th overtime or shift work rebate. Oli 

the other had only a company e1joys the adva1tages offered 

by S112(.1.)(g)(.i.1) whereby should one company pay interest to 

fi Lance the purchase of shares i1 a.,other compai.y and both 

compa1.ies bel01Lg to the same group of compa1ies (as defined 

by the 1 et) the1. the i1.terest so paid is deductable. 

The defi1 ... i tion of 11 propriet ary shareholder 11 is limited 

to compru.i es by s. 1 3 u ( ii ) • Ori gir ally a proprietary 

shareholder could be either an i ... dividual or a company so 

10 ... g as the shareholding of that i1.d.1. vidual consisted of 25fo 

of the total shareholdii. s. ccordii... to a Departmental 

spokesmar.. the systen was very top heavy a1d difficult to 

administer. Difficulties in admi1istrat.1.o:n were particularly 

appare t wheJ., credits had to be gi ve1. £or i di viduals who were 

assessed as proprietary shareholders. \,i th a • even i1 creasing 
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iwnber 0£ companies the Departme,.t believed that the loss in 

revex1ue would be amply compensated by a greater admi1 istrat 1ve 

e£flcie:ncy ai.d accordi cr1y propric.tary sharehol<li g ,as 

limited to co ,1 ai.ics. 

The Company ar.d the individual are obviously subject to 

a different test for residence. o S.1 the resider ce of 

.1. di vidual for taxing purposes is where that i.r.di vldual 

has his home. 

resid nt L 

• the oth .r h .du ~ompany is deemed to be 

ew Leal d if it is nc porated or has lts head 

of £ice i 1 . e'w L.ealand. The ,Jom any can .ever be 11 abser, tee". 

Group assessme .. t is pcrc liarily limi te ~ to Compm ies 

a .d omparu.es can o~,ly brlng forward a loss to 

i.f t .i r remai. ,s a substai.tial coll cider ce i shareholder. 

The provisioL is esi ed to .lubi t ..;o c.... i ES ' ra££icking'' 

1.1 . ther ...,or.tp~s w .i.ch she· ' loss to ai a tax advantage , 

. 1 _;o .. ~e s are liable for bo s issu ar d excess retention 

tax. Co pai,.1.e!.> can ever be v.hat i.::1 kr o . as a "pay period 

tax )...._ycr" • 

'l'here are several otl c dif c • ces of a more nur or d 

bet, c the t.o ~ses of taxpayers. 

"hes deal it tax ace .. . ti r.. ~ .d :r tur .s a. d other features 

11.vol v.u .J di££ rent treatme ... t for L.di v1d als a.i ... d Companies 

.H?. the sa i .1 . ~ustry9 • 

) 

A '\)ay per10' tc..x ayer•• is al ays a . individual eri Vl.l g 
e""s tha . ' , o fr )m sal, ry, l J~s or bonuses .. 

e.g. corporate wderwriters are assessed differently to 
ir ... i vidual t .dcr',1,T.J. ters. For a full list of the 
d · f ferences ee the Conunerce Clea i,1g House Publication 
1 74 Zealand i~stcr Tax uide ::.,5. 
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Reside.ce 

The 11abse.tee 11 i dividual mentioned above is a person 

whose home has not been i l. ew Zealand duri1:.g 2u1y part of the 

income year 1 o. s. 1 66 states ''a perso 1 other thah a company 

shall be deemed to be resident i 1 _ ew 'ealru.d if his home 

is i " _ ew Zealand''. 

Generally the ·ommissio er uses a period of 15 months in 

defining the i. di vidunls status a :r d perso. s a ay from . ew 

~ealand for this time are deemed abser.tee. There are certain 

exceptions to this, the most conuno_. bei1 g persons who are 

a ay i the serv· ce of the . ew .,,,ealal d Goverr~me t. Perso ,s 

\'.Jho are away because of i 11 health may <J.lso escape the 

classificatio a_d seamen may similarly be exempt. 

A compa_1y is deemed to be reside .t in Le Zealand m 

s.155(~) if it:-

"a. Is incorporated i. .,e : L,ealill1d; or 

b. Has its head office iL he\ L.Caland". 

s.155(3) provides, for "··. the purposes of this Act, 

the head office of a compa .• y means the cei ,tre of its 

admi nistrative maLageme. t•• • 

The reside1.ce of the Com?a q is importm t for tax 

purposes as a different rate of tax is attracted by the 1.on 

residen t, bei r.g basically a 5% i crease. s.165 provides in 

subsection(~) that' hile all i come derived in l ew ~ealand 

shall be assessable to tax subsection (3) provides that 

i! come which is derived by a perso who .1s .1ot resident ir. 

1 e· t.:.ealaLd a .d i come wluch is .ot derived 1.1 iew zeala .... d 

is not liable for tax. Because 0£ obvious problems i .... 

collectio 1 wi thholdi1 tax is ayable 011 a.11y 10.r. resider1t 

1 0 S. 76 
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withholding income. The r,on resident company does attract 

some taxation advantages in that it is not liable .for excess 

retfefltio.n tax w11ess it is under the control of l ew Zealand 

residents, admittedly a very slight advantage indeed. 

The non resident also receives a 5% special rebate on 

its taxable proprietary i ncome and m s. 78F enjoy a rebate 

ih respect of income from special development projects. r or: 

resident investment companies may also enjoy car.cessions 

are not available to resident i nvestment compar ies11 

rt is difficult to conceive of problems arisiEg with 

S.166 (2)(a) as whether a Corrpany is incorporated in Jew 

Zealand will certain ly be mie of the simplest uestions of 

fact. Questions may be raised, however, un der S.166(2)(b) 

where, i n following the defir.itior. provided by S.166(3), the 

compahy resides i n ! ew zealand if it has its head office, 

being the centre of its admi :r istrati ve man agemen; in 1 e 

Zealar.d. 

The definiti on provided i n the sectim" resembles the 

test for residence for i ncome tax purposes laid down i 1 
t-1\ 

De Beers Consolidated ~s Limited v Ho~ 5 Tax Cas 213 i n 

which Lord Lorebur:r. LC said that a compar y resi ,:'L-·s for inc.ome 

tax purposes where its real business is carried on and its 

"real busii.ess is carried on" where the ce1.tral management 

and cotitrol actually abides. "Real business" must be take . 

to mean something other thar~ the day to day tradi1.g of the 

compa1.y, which may b called its co .tact with the outside 

world. The words should be taken to mean the maki 11 g of 

decisions which affects the compa1 y i11 its dealings with 

ttself a1:.d with outsiders. The normal 

to be made is the head office. The 01 ly other ossible 

11 Sa74B, 7 oC 
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definition of the words "real business" is the day to day 

activities of the Company which devolve the profit. This 

make the head office just one step removed from the factory 

floor a result which, it is submitted his Lordship would not 

have i1 tended. 

The "administrative management" of the company is open 

to several defini t101~s. It c:.~:i.ld be narrowly construed as 

sim ly the managing of the daily irternal matrers of the 

compariy, the "domestic" matters as o posed to "policy 

making" management. The wider defi i ti n is that tt.e admi 1is-

tra ti on :,f the company mea1 s in effect the cor~ trol of the 

comp .. y ei.c om;: assi 1g :not only the domestic matters but also 

,?olicy decisi01 s. The wider defini tim. is the more 

acceptable . The "admi .istrative management" described in the 
which sectior is the 11ce11tre" ;irr:::?l:1.es the "brains II of the 

ad.mi istrat·ve management. From the "brai." stems all major 

decisio .s ar.d implies the head office. 

The similarity to Lord Lorebarr's defini ti n suggests 

that the view taken by his Lordship may be properly applied 

to the vords of S. 1 66. The w rding of the sectli>on should _.ot 

be taken as imposing a limitation on his Lordships test that 

is merely a differe1t way of wording the same concept. The 

test ir. the sectio .. may, however, in certai:t, circumstai,ces 

be easier to satsify. It is well established law that for the 

purpsses of i11corre tax a compa1iy may have more than one place 

f ·a 12 o resi e:nce . A Company may be folli.Ld to have more than one 

?lace of reside ce on :::;.166 with a head office i11 one place 

1 ~ ,.. · edish central Ry Co. Ltd v Thom
13

s01: 9 Ta'C cas 342 the 
pri1.ciple was called "trite law"y Viscount Simonds i.n 
u. it Constryctio.1 Co Ltd v nullock (lr spector of T.Axes) 
L1 )~9.l 3 All 8!( v31 at v33. 
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and be i1.:.corporated i11 auother. The Commissio1.er it is 

submitted must assess the company as being resident in he 

L.eala.nd if one of the two tests are satisfied. 

To have confi1ed the head office of the company to the 

place where the central management a1Ld control was carried on 

would have le1.t some precision to the sectio1 • 

The test of control is one of fact. Ir. Urit Construction 

..;o Ltd v Bullock (I r, sr ector of Taxes) D 95~7 3 All ER 831 the 

f cts were that the decisio L mdki11 of the three Compaiiies 

incor orated in .e:nya was performed by the oard of the parent 

compa1y i, 101.don. The state of affairs had aris£1l because 

the situation of the three companies (bein subsiduaries of 

the p e1Lt company) had become so serious that it was ur,wise 

to allo· them to be ma aged i Africa a1y longer. The 

uP cial Commissio.1ers foW1d as a fact the real coutrol of the 

Africar. companies was exercised ii.. London ai.d the Africar. 

boards stood aside for their Lor.don counterparts for all 

importaiJ.t matters and mar1y mi .or matters. The situation was 

contrary to the Articles of Associatiol. of the African compan-

ies a,dwas 11 irregu1ar, ·1a thorised crd, perhaps, w"'llawful"13 

The L gld>sh pare.t company sought to deduct subventim, 

payments made to the Africai. compai ies on the grom.ds that the 

payments were i1 accorda1ce ·ith S.20 of the •i1ance Act 1953 

s· bvcntion payme. ts made to "associated companies". Under tg.at 

et a compa.y could ot be an "associated corn any" W1less it 

'vJaS resiue .t in the u i ted 'ir.gd m. h secur the deductio1 

the E •• gllbsh parent c mpany accordili ly had to show that the 

Afric· . compaiJ.ies '\i1Ere resident for taxati01 urposes in the 

u. i ted 'i gdom. 

13 per ViscoW1t Simonds at paue 34 
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Viscount Simonds followed the well k1own words of 

Lord Lorebu.rn ad went on to restate the princi al that a 

conpany may have more than one residence. 1-legarding the issue 

of udltGCWm:lx: the fact that the direction from the London 

board was w authorised His Lordship said14 , 

"I othing caa be more factual a.d concrete than 

the acts of ma.na ement wnich e.able a cout='f: to 

find as a fact that ce tral management aLd control 

is exercised i11 one country or another. t does not 

in any way alter their character that, i 1 a greater 

or less de ree, they are irre ular or m authorised 

r unlawful.. The busir1ess is not the less mar aged 

ir Londo1 because it ought to be ma .aged in Keuya. 

Its reside ce is determi ,ed by solid facts, not by 

the terms of its co .stitutio:r. however imperative. 11 

Their Lordships beir.g unanimous the Appeal was allowed. 

importa.ce question as not raised n a 1 -;)eal but is to be 

foUid as obiter dictum iH the judgment of Lord ,eith of 

v holm. 1t was admitted that there was no authority for 

African companies to be contr lled by the E glish compa1.y • 

'hile all the corn anies were linked by shareholdir.gs they were 
all se. arate euti ties in law. The control of the Africal 

companies came, therefore, from separate eLt·ty. Accordingly 

no acting of the frican compa1ies i dicated that these 

c mpanics resided i. the U1.ited Ki gdom. 

The 1,e v ealand section .is clear in that the centre of 

the a<lm.i.1J.istrat1 ve management re.fers to the Co 1pa .. y by the 

se f the word 11 .i ts 11 • L. deciding where the centre of 

adnu.11.strati v man a eme 1t is the C urts 1ill probably .ot be 

i nhibited from finding that the admi 1istrat.ive maiagement o.f 
As ue compa J.y is to be found .i.1, another company. /o. e company 

may for the purposes of proprietary assessme1t be held to 
14 at page 034 
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control another compa y the it is not unreasonable to say 

tat the decisio1 n~king is vested at the place of control. 

!i th the preceder.t of proprietory assessment courts may not be 

reluctant to £ind that the administrative management is vested 

i11 ar.other company. The result may be to ma. e the company in 

qu s t1 on "1;1i thout a .. head of £ice wit 1i , the scope of its 
However, 

corp rate .i.de .tity. /ft .1s q·ll.ite clear that the head office 

of the compa.y refers to the head office of the compaLy in 

questi 01:.. 1 hrased .1 .other ay the head "office 11 must be 

takel as referrir. t the compa1 y n question and belonJli>tLg 

to that comp<'.l.y. If the head office does 1ot belong to the 

comapny theu : t ea .1 ot be said t be 11 · ts II head office. ihe 

£act that co.r.trol comes from els w11.ere is a1. irrelevancy to 

th estior. of where "· ts" head office is situated. O...i this 

arJUmc.r ... t the head office oul ~ be here the most control is 

xercised · .1 thl.l. the articular curp rate structure 

A .._)ossible argument to the co trary is that the head 

office f a c mpa y could be in fact ar:. ther company. It may 

be t 1at a very large co;r,pa y crea't.:es subsiduary to perform a 

sp c · fied fw.ctio 1 yet all bool' -eeping, manaJ ,ent and the 

1 c .1s xetained by the pare t company. ssunu.u that the 

t, o ar · i..corpr:,rated · . different countries theu it is 

to argue that the head office o.f the .subsiduary is i11 fact 

the parer .. t company. "Its" head office is the hole of the 

a.rent corn any. he word "its" L, a possessory prm .. ou.n and 

is used _ c1 proprictory sense. It does . ot 1.ecessarl ly 

offer \..1 olci.ce to the .sectio, however, to say that the centre 

of its admi1 ts tra ti on li cs ir. a1 other compa.1 y. 
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hile t ere is no definitive statement of la on the 

issue it would appear that because of the facts of~ 
15 o. s truct.io1.1. v r3u lock the c urts may 1 ... ot be reluctant to 

find the head o.ffice of 01 e co.1pa:uy vested in a1 ther. 

15 supra 
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The ~ompany and the Shareholders 

·rhe shareholders of a compar y may be either individuals 

or ther persor ... s. There is r o r es tri cti on 01. the quantum of 

dividend \vhich must be paid to shareholders but to discoura:Je 

too g:eeat a reter.tio. of company funds excess retention tax 

has bee~ developed. 

01v·de ds 

The Land ari<l ,come 'f x Ame ... dme Act 10 . ~) 1950 

i ,tr ~ced the taxatio.t of divide ds i.r th<.:.. h a ,ds of i11 i vidual 

snc.tre.h'.)lders • .4(1) of tne a.et provides the widest possible 

d f i .it· ... of 1·d v1.d.<.:..1 d • rhe defi.. ... 1. t10..., i cl'..ldes; 

'All swns distributed i11 any mani.er aud ru ... der a.I1y 

ua.e amo. u all r any o.f h share ... olders f the 
111 b c mpa.y • 

. lso 1 ... cluded i1 the ef1 .itio~ is he value of property 

distributed to he sh reh ld r by the co .1.)0.ny, amoui1ts 

received J.a resp et 0£ shares , where tne o a.1y sells to t11e 

shareh l er at~ f vou.rable rate th dif er .ce between tlus 

a1 d the true i.ar tJt price 1.s 1. _cl dcd a.... also various forms 

of 11 t rest pa· d to the shareholdc.r. MmH..:ys adva.i.ced by the 

Campa iy vhich are 1.ot , 1 • the op1.. 101 ... of t 1e omnussio .. er, a 

bo. a f de J.I ves tme1 ... t o the art of the corr pai y are a aught i.1:. 

the v.eb 1 7 • Th~ xp 1a1 tur o mo1.ey by a p:,opr.1.eta ry compai.y 

to the b nef~t o a shar holder or the shareholders spouse or 

any tr st ur.der wl eh the shar holder or lis s 1 ouse is a 

bcnef iciary is also cau;;ht by the ef 11 i t101 . • 

Some relief is pr vidcd by .4(J) a) hereby the 

distr1b~tio. of the roceeds from ct s le~~ ~aptial assets is 

1Q '.4(1 )(a) 

1 7 Pr vi i1. the u.dv ,ce .LS made to ·ii £it shareholders 
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r1ot included as a dividend in the hands of the shareholders. 

The section recoJnises the pri11cipal that income tax is a 

tax on income at ... d not 011 ea tial but a11 easy way of 

circumventing the rovisions of the dividei1d tax are thereby 

provided. 'rhe wordi11g of .4(3) is; 

• !here 

11 a. l.y capital asset of a compa y has been 

realised, .•• an the c mmissi .er is 

satisfied that the hole or a.y .. art of 

an profit c.1risil.1.J from a .y su.ch realisatio. 

i.. excess o the cost. . • o that asset i.s 

subse uei.tly i .eluded 11. a1.y ayme t or other 

trai sacti n .•. 1 

t 1e .. the a stribu 1. 1. of the profit or Jell is r.o t a diviaend. 

·ood\11111 is clearly a ea_ i tal sset i;, ...1.ch may be 

from its ea i al res rves acco 1-. t. T is as subseque.i. tly 

d1stribu.ted and WdS held to be cxcm.1: t .from the defi i tior ... under 

s. 3) c.1.). Tlie secti t has be 1 eh l.u- £.1.01r the time of that 
1 c se a .. d. no 1011~ r ir1clu.des 

\, of a capital asset. 

s.._) cif c rr:e. tio.. f the 

t is s bmitted that the 

si tuatiu1. irl relati tJ. to dwill remctiltS t 1cha1 .. Jed. By 1 ts 

very ature the .ett v 1 e f the good ill cha .. ~es from time to 

t.1. t • If a a .y ve1 time it is ~old, erha?s to a subsiduary 1 

th 11 th .fact t} at 1 has ee. ri tte u.p does :r,ot alter the 

fact that a capit 1 asset as ee1 realise u.ly if the 

v.,ri ti1J. u.1 prod ces a Jtla1,i£es tly xc ss1 ve f1.Jure need the 

c fear iuterfu~1 ti 1 from th ourts. 
I 

1 3 ctober 1 63 
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The corn) .y s ould be careful tat the pr fits or 

dl s realised from the )articular realisatio are distributed 

to the shareholders. '11 hc words 11 frorn ai y such realisati 1 " 

irr.,r>ly tha if the recJ.lisatior only permitted a distribution 

fr m c...l: other so ce, a1 d the £ w.ds fr rn th ealisatio. ere 

t uched, the.r the rofits distributed do n'Jt arise from such 

realisat i::.m. 

·rhe ''l op-h 1e 11 while particularly attractive to s mall 

private companies has ever been plu ed ad , i ... vitation is 

provided for tax vo a rr:;n r scale. t should e 

1.oted that o be ef1.t ill accrue t the c mpa.y by the 

tr 1sactio.s descr'bed. Dividend tax is payable 01.ly by the 

sharehold 

1s oubtful i it was ever op~, to a taxpay r before 

., e. dmei. t t o s cces f lly c l a.i.m relief 

oi1 the basis that there was 

d le 1..:.l.Aatio1. . 1' 1e tax aye \ oul rely o ilbertson v 

• .iJ . 5bc.; • •. t 1at case a L ndon agency of 

a fo iJH compa1-y was a le to, eet all ae 1a .ds for distr1. ut1. on 

o· .i Vl.d ... ma u.?O ... , the compa.y by t he shareh ld rs by 
is riou.t 0 .I. f 1.ts .. ar .... i .gs. 1'here as 0 refere1 ce 

fo.ce1 .. co 1pa1.y bu.t the age:r cy \ as ssessed i • resp et .f the 

..1.Vi s paid y it • he -.;ourt held that the ge cy was not 

)?CY.,XX~ istri ut .... ~; P,_._,~J.S'l ,2rof1ts b t rathe. the .1:r.fits of 

t 1.: ·orciJ. compa y t erefore if part of th 111c me tax payable 

s paid -• respect of both the f reiJ.i a d the ;::: 1glish profits 

t tax ,1 t art would be paid twice ver . 

l e -.::ommissioners v ober:t~ ( 1 :::,25) 41 T _.1 . R. 



• 

• 

~ 1 • 

'"7 the u.rt as c cer. d ith taxatioj relief for 

div de. s . the sal f a corn ai rhe c a .• y vas sold i 

September s u.t the f 11 v,,i :;J an ary a.d tax ·as ass ssed on 
the pr fit from the Sc.. le. ,{eli as gi vei. ii. relatio. to t he 

dlVJ. eh s as it as 1eld that ther se double xatio, 1.; ould 

result. 

The pr ,ciple evide1ced y the first case is that if tne 

i lC me f a fore ... 00, ")a y C e S 10 . l J.l g trac to 

its rJ.JJ.. s) as t s me )Ort. o. t V r .. E tax i1. the U i ted 

l\..L .Jd m a.id if t e t . ay r s X t e fu.11 ,10W t f t e 

C mpc y::. come 1 .i. h .LS d ..... str1. te n,, by y f .1 via.end, 

double taxatio esu.l ts. The .. r HC 1 ... s (! ly wro ... a11d 

rests L the c'ro,e us assum t.1 that do blc tc.. at ... 01 is 

doublt; taxatio1 of the sa1,1e cor .ls. 

the doJble taxat·o. of h sa ~peso 

o ble taxatio1. is really 

.e same i corre • 

.1.rust 11., ted v .:Jev· tt 1 9 t pa e 50~ Lor ..,{uss 11 poi ... ted out , 
I! lo ically there is a s to th view that 

a compa 1 r' s _;_:r.c me is o.,e taxable c me, a1. that 

the profits lu.ch, out of its tax di.cm, are 

istributE.:.u. o the sharehol ers · divi<l uds 

co.s t itute a other ad 1.ew i come, ta able a ai 

i1 the sh.:i.reholders ha ds". 

The e 'ea1a1jd u.rt of p)e 1 approved the last stated 

pr ... c.1ple of la i.. ·omn:i ssi oner of Ta e.c, v Luttrell ~ 94 J l. . L> . -

L. t. 23. It mu.:>t be c ncluded that 0.4 is .. t the impositim 

of d uble taxation . the shareholder b t is stat tory 

correction of what as previously an c1r omc1lous si tuatior . 

Similarly the pri. ci le f "mutuality" does ,ot arise as the 

1:) 1945 ~ All ·.R. 409 
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shareholder and the compa. y are dis ti:nct e11 t · e ~. 

Alternatives to the Present System 

While 11ew t'..ealand has. been experiencing taxation of 

dividen ds for a comparatively short time ever.ts i ... the U ited 

Ki ngdom and other countries nave prompted a co sideration of 

whether .. ew Lealan d e .n joys the best system of taxatim vis a 

vi s t he company and shareholder. 'fhe .. ew L,ealand system is a 

classical 011e rate system w.1 th no distiflctior. drawn between 

distributed a i d undistributed profits, although the actual 

rate of tax is graduated. 'l'he system is i r.e qui table as it 

results i L the low i .come shareholder bearing a greater burden 

of taxation that1 he miJht otherwise. 'l'he mos t simple of 

xamples illustrates the i 1equi ty; 

. , 
l.. 

·1 axEayer , - a low 1t1corne tax ayer 

~ompa1,y rate (say) 

Taxpayer A (say) 

Aggregate rate of tax 

~axpayer B - a high income t ax ayer 

C m:-,a. y rat e 

Tax1 ayer B rate (say) 

Aggregat e rate 

5 ' 
6 

./ 

65% 

The aggre gate rat e f t ax s uff er ed by is 15% higher 

his ac t ual rate wher eas B' s r is 5,~ hiJhcr. Similarly 

0 1. a t o rate s s t e 'i t h 10 er rat e f or distributior s the 

lo,, inc me t axpayer bear s a ~c t er burden f J egated tax 

t han th rich taxnaye ' . 

t he t ler hand o t1e ~mryut a t io. sys t em the corporate 

t ax is ajd i1 advance and is rcJar dcd as an advance paymen t 

1 t 1e sharehol ders i c ome tax . \ here the s hareholders i . come 

is lmver t haL t he rate set he recci ves a r cfw d . Where it is 

hi (]'her he has t ma 'e c111 ad i ti na l payf/lent. The Frei eh tax 



• 

• 

~3. 

the societes de capitaux (which i 1c1udes ublic companies) on 

t he i mputation system. I n each accounting period the amount 

available £or distribut i on is ascertained and this is deemed 

di stri buted. The Company is respor. sible for deducting a t 

source t he tax from the distr ibutions made ad an appropriate 

adjustment i s made in t he ma1:..ner described above. 

The i mput a t i oh system s houl d be developed in r e v Zealand. 

It f f ers t he mos t equi t able syst m fo r t he collectio1 of tax. 

S me administrat ive e.r crgy should a l s :, e saved by reducing the 

t otal ur,ber 0£ persors f i l ir re t ur1s . The tax distributed 

s urcc would be available to t he company for te ccounting 

eriod. At t he present t ime , t he sum is widely di spersed to 

t he shareholder ad beir.g f ragment ed is of little rea l economic 
adva tage . 

system of rebates ~as i tro uc a ii e~ ~ea l and a long 
wit 1 c!i videuds tax . These are ~ a lished except for 

pers re on small incomes a d hile the syste, may be made more 

eq~itable by a pro er use 0£ re at s admiristration is rr~de 

more complicated ard the tax mo ey beinv istr~buted to the 

shareh lders at s urce res tlts i th loss of a source of 
corn y f i.:t.ancir !J. 

Victori-:. ll:-'i 18raity ot 
V\.t, .!i::3ton 
Law Library 



Pro?rietar1 Assessme.t 

ection 13 is designed to prevent companies trading 

together in a group splitti.g the assessable incJme or 

retai... i. the profits 'l.i thin the group str 1cture. The section 

npowers the 'ommissioner to assess the proprietary shareholder 

on \ at is deem to be that shareholders i.come from the 

1 r) rll. .. tary compa 1y. The sectio ... co tai s a .wnber of 
definitive 

xxxxxxxxx clauses · eh are esse tial to an , .derstanding 

o erat~ 1 of tax. .c result of the tax is i effect to 

rush asi e t1e corp r tc e. tity and assess the shareholders 

as f they · er p rt o a. ir,co.cporated part ership. As is 

ntio e~ abov or.ly a company may be a propri tary shareholder 

b1 t .;_ t ~s m .. likely that the tax 'I; ould ever be c..ssessed to any 

b y th t1 d1. one Ul' .. der the Com;i nies i\ct. 

Defi .. i tim s 

A proprietar/ company is a company which at the end of 

the income year is under the co ... trol of not more tha11 four 
~u persons . The definition of shareholder for the purposes of 

the tax contains no surprises but it should be noted that 
11 debe1ture holder" refErs only to persons hold1. g debentures 

t1hich the rate of interest is :r10t specifically determined but 

is determined by reference to the devide1id of the compai.y or 
.. 1 

"by any means howsoever"' • Ai1 ordinary proprietary company 

is one ~,hi.eh consists ,holly of orr111!ary shares each paid up to 

the sarr:e extent a...u ra11king equally prc~nctin.J l:ow~ver, the 

company has .. ot issued the t}.(pe of debenture described in 
r r 

S. 1 '1-~ ....... 

~o s . 1 3 ., ( 1 ) a) 

21 s.14~ 

22 s.13._ (1 )(a) 
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r e def ..1. ~ t1.011 of the ap1)ropriate .J.. comes 1.wh1le r aising 

fc iss s .L n tl 1; s l ves are ~e .tral t the assessme1.t of the 

tax. 

e t erm 11 r si.aual taxable i c me" in re atio to a y 

p pri c La ry corn )aJ.y ai.d a. y i 1come year , mea1 s t 1e amour. t by 

·n· h the taxi::. 1 i 1co 1e of the corn any for that year 
but not t he 

(.L1 cl1.. L J taxable propr i etar y i corn / art.i.al exerrQtion 

ehjoy d u.f l.Lfe assura.!lc~ companies and the partia l exempti o.s 

o .... interest from eb nt es accrtll t resident l.1fe 

a ..... Lrw,ce co p ni es) l\.1,...(.:L(2 .:, the total umomt il res ect f 

de ive y _t "'.1 ... J t y . prov de hat 1e 1 a , 

p prH ... t a ry con pa, y is .on esi.de t th 1. .. ome ... s , for the 

pv.r.,;>os s o.t C c. 1cu1ati1 l t 1e pr p .1ct ar y .L corn tllat year 

C..t;;.!rJ. ,e yd. y share ol er ho J.S reside t ll e L.eala1.d , 

bei r. eriv solely in _ - ea.la Z3 
d t.;.!. s VJ . 

1• L-al 1 1com " is th total am UL of tle res i 1 

tu.Xd le 

t lC ye '"'4 
0 L"" ili. .10 -assessa le income of that company for 

he t t,l ncome derive 11 ai ye r by v. 

1>r0 rii...;tary 1..- 0;,._? .. y is cemed t b i 1c me deri v 1 that 

ye ~ fr8JH 1 compa y bytes c:i.reholders o.t tu 
r' r. c..:; corn any • 

\1h re t ,E. pr;JprJ. a ry compc..;ry is 11 ordJ.nary 11 the .J.ncom is 

v ...... irect 1)rop rt o.i t the 1umber of shares 

by t 1 t sharer ol er. here th com)a,y is t her tha 

n u.{'d.Li. ..y 11 th 1...co e ..... s deri vcu 1 • such man er as may be 

i)r scr be by 11latio1.s or · f these ill'.'e ot made or do n o t 

ex , d far e 1ot1J 1 s the c rnmissio ier tJ: 1. 1ks f .Lt. "Proprie t a ry 

v • J ) J) 
to tr.E'c.. company . 

~5 S .1 38 (1 ) (h ) 

c...c.S SS 1 .L 0 
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i come" mea. s t ie i. co e deenied to have been der1. ved by a 

s 1archold r fron, a .i.->r r t a , y co .)ai.y 1.1 every case where t at 

i c c to~cther ith any otl..er 1.~co e m d to b der~v d oy 

t +-
..J .a e:hol e ( .. i :J t e i .co year I Ot less than Z5/o (;.i.l.. 

of tt C totdl n e C the com_?a ~6 The £feet of the 0 .1. y 

dcf L • .1 t..:. .. s to catch ,)erso.,.s 0 uay !,Ot hold the re uisite 

"1.ght, but, ho ~:., of sl u.res i their o 

ii another cornpa. y wh eh y a 1 rupr Lt~ IJ sharehold r of 

first COTipany, or by 1 V-··J a b • -C.Lal 1r1tor st wder a 

t '-' t ire 1 t r sted 1. • tot L. not less thcU ' :., 1" of th .... total 

i CJrr,e of the co c..J. y • 

ri.e L")rovisio .. s of t e s ctior., v la eas.1ly avoided by 

a >ro_? .L t :J y ·h reholdcr for u.1.,.J oth ' co. pell,_;_ x¼ tor .k 

a10.~s1. c it as sharehol Lis each cor ,. m old1. ~ not more than 

Ji) nich · v · s a 1 ' , • J.11 ; s poi t c.S e ,<..;t by ...i.1 

co '-'-ruct~v s .... at o. hc~cby d. i.tm~er of 

sm c Jro .t) • oldi s • r s .. a co 1..t>a y ar1...: ta 

ir t e 

for the 

larly holdi11 

l o t 1 of the same rsou will be 

~o •• s ... ered o... co )any f r the ;)ur ses 0£ rte scctio c1 d t e 

c npa.1,y they hol ~ re~ i 
"-7 corn a,y • 

·11 be deemed t be a propr·etory 

.... t is J e'.; orthy that the stdtute <l s 1ot attempt a 

de£ .L ti .... of 11 pr0J. r .L t a..' share 1 ld r' u t ledves this term 

t: - fere ice. .. r p i ca.. .1 s 1a eholder m tst, therefore be a 

share1 lder . a c mpa 1y to hl.ch .LI the particular 

J.Cor e year 11as beer. m. "lted hcther .... l 1. ts riQ"ht 0r by 

co str et o ..... ot less thc:L ~.>to of h totdl .L• come of the 

';:.7 

S. 1 3 

• 1 3 

(1 )(i) 

( 1 J m) 
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propri 'lary company. A further point f notice ln the 

pr pri "'t g.ry assessmc11t si tuatio is that loss s ea not be 

brought forward or offs t. 

'rhe 1ea1.ing of "Control 11 

As mentioned the proprietary company i s o.ne which is 

U1 1d r "the control" of not more than four ersO? s . The 

defi ition of control over a company is provided by section 3. 

The definition also applies to group assessment and the 

carrying for\./ard of losses. 

A company is deemed to be under the cor.trol of persons 

by who 1 mere the one 11alf of t he shares, or nominal capital, 

or paid up capital, or voting power is held ho would be 

c titled to Jnore than one half of the profits if these were 

distributed. The preceeding are all auestions of fact ~hich 

sl ould be able to be answered wi thou.t und1.H'y taxi .g the 

inquisi tioners. 1he o ly rcn:ainin:J grau.Yld of establishir.g 

control is rather wider; 

"who have by a 1y other mea.11s \" hatsoever control 
~ u of the compa 1y, 11 • 

Th provision is very wide and on the face fit may 

include persons who exercise a control over the compa.11ys 

affairs such as a mortuagees stipulation that he control the 

companies openations. rrhere is no 1 ew :...,ea1a1.d decisim! on the 

po.1.nt but E. glish decisi01:.s hold that co.1trol mea.v1s control by 

the art.Lcles of associatio11 and not by a .y other means. The 

~1 gllsh case offer interpretation for the v.ords 11 a controlling 

interest" which are considerably narrower than the lew 

!Iealand provision. 

2 S.3(1 )(b) 
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In the British American Tobacco Co Ltd v Inland Revenue 

Commissioners~~ the facts were that the Appellant company held 

shares in eleven compa11ies operating outside of the Ur1i ted 

Kingdom. In four companies the Appellant held 50% of the 

votes a1d in the other seve it held 50% of the votes in 

conjunction with another compal~Y· The ar ume t was raised that 
111 terest" ·n the cor~tcxt meant an interest of roprietary 

n tv~e and the sectio1 would only be satisfied if it could be 

sho·· that the Ap ellant itself owne sufficient shareholdi1 g 

J. an,::,ther corn any to c ntrol it. Viscount Simo11 L. c. 30 

hel , 

'I fi it im ossible to ado t the view that a 

p rsor: who by having the requisite v0t, .J uower 

in a company subject to his will and ordering, can 

make the ultimate decisi n as to ·here and how the 

business of the corn ar y ea be carried o.,, and who 

thus has, ii Pnct, control over the companys affairs 

is a ersoJ of horn it can be said that he has not 

ir this connection got a cor.trollii g interest in 

the company''. 

similar apnroach \' ;-is taken by the House £ L rds ir,. 

~ v J. Bibby aid S ns Ltd31 • The issued capital of J. Bibby 

and Sons Limited was 750, 00 orcfere1 ce shar s \Vi th 110 vote and 

5' 8, Cl ordinary shares with me v te each. Eight Directors 

held 20J,332 ordinary shares bet ee them and these of the 

ircct rs \'Jere registered as joint h lders o.f 57,500 ordinary 

shares as trustees. The isste before the Court was whether the 

::.9 [1.P13j 1 ,11 ·.I<. 13 

30 ibi.:i 15 

31 G !J.3] 1 All L. 4 • rG7 
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shares held 01 trust could be added to the other shares to 

rr.ive a co trolling interest. If the a .s,;er was in the 

affirmative the compa1iy 11 ould be able to · 1.cre se its ea i tal 

under the Fina.1 ce I • 2 Act , 1~39 (U.K.) s.~ by 10/, i stead of 

01; as it would be '"a company the directors , here £ have a 

co .. troll.i..1g i1 terest therei1. 11 • 

Lord ,.ussell f , ..... 110 ve .. affirmed the C1ecisio11 of the 

·om"t of . peal h ld.Lng that co tr 11 · ng i .ter s t is the extC!. t 

t hie' i 1di vidt.ials · ... ..ive vested .:. . t 1em 'the p er of 

c .tr 111 J y v test c deci.s_o1s ich w~ll bi1d the compar.y 

of reso ut·o s :;::>as"' d by the s'.areholclers iH 

!JC lC!' 1 meeti 113~ J . ver .. t 1ou~:, a vote may be ade L. breach 

of trust tne ;?OS1t is 1 t affected. Lord ac J. llan t..)0~( a 

sinu.lu.r v· e-v, in ho1d·n that t .1.e voti J co ltrol f the compru.y 

rcs ... CS J. • the vot J wer ':)C ts s ~ r Jl lers a .d the ... ·estio. 

f c .. her the Direct rs h ve c J trol o.f t'1e corn )any by their 

votJ. ):) er as sh re 1olders ea ne c . clusi vely 1etermi.1ed 

by t 1c emor .1dum, rticle;;., o d r ster £ s 1 'eholders. Lord 

1 o. s c...; of the s m_ o in· m holclir ... .;; t t those who cm trol 

u co I ai y by their v tes cl 1 t the less co trol 1 t because 

may t emselves be am able t some extcr 1 co tr 1. 

The ... r Lordshi.t 's ld not ascribe the hrase a meani1-g 

· hich ould impose the d tty t s le out a bc .. ei' ... cial interest 

t 

S(:C 

r 
L. 

ma .-e of 1 

Barclays 1, 

the >dSSl. of 

1 fo.rms. 

Ltc. V comnussi ers33 

c ...... s~d v s i. the posi tio .. t:1 

res 1 tio of the co r at a '.}eneral 

t r-.) C s i co trol of the co _a.y. rhe ·ords CO!Sidered 

ibi 

33 G.. 1 11 . . 14J 
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i that case were "the control of the cornpa1.y 11 • 

The courts in the cases cited look for actual, 1ot 

pater tial control. The persor,s who hold actual control on a 

day to day basis are the majority of shareholders. A er •ait r 

may acquire some potential control over the company but this 

will be subject t the shareh lders allovir the exeraise of 

t:t t co.~ trol. ,xter al co11siclerdtions are ored and the 

vou.rts will conf1.r.e themselves t the public record. I. ligh~ 

f the restrictio s iced on the "Or co trol" it seems 

ll 1 that a e';; caland __,ourt •ould be rep red to go 

bchi d the rcuister of sh reholders. '.ccord1. Jl desp1. te the 

i 1 c ordi J ~.3(1 )(b) rn~s take flavour fr rn its attendant 

subs cti ns ard to establish cortrol f u c mpany for 

t2xatio pur oses reference must be m de to the Articles , 

ol o.f 'roprictary ompa11.1es 

uect.10:t1 3.(~) is conf.111ea o proprietary comparies and 

0 ..1.u s t at a ;? pr.u ... tary company .1s err:.ed to be llnder the 

c .. ro o .. 1 t j 0rc tha .tour pe.L·so s i ther J. s one group o.f 

1) J."so1.s or l ss 1 \liho co11trol .1 t .ot J. thsta ding that 

r oup f 1.ot or £0 1)ers...> s ho, 01 the 

f.!.. ... t_o s e sad to be 

C 1t l 1 h c J 1>a1 y. _ he ..;o 1 ru. ss 011 1"' JllctY here£ ore select 

i.l. y ~J:' .1..t 

..... SSCS.c, i.Cllt 

hu .J. c.1S u:t:-

clS 1ly c~ gro:1p. 

34 

s mo.c tt1a.r 

ba .lS. 

for 

on aL 

.\.US r 1 

j K~ a Jroprieoa.ry 

1 cas s 34 had held 

ss~o er o select o e 

ec 1~ ~ ·1d a ply to ases ~here there 

66 
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The Mecha ics of ssessment 

Thcr : s a e Cl<- vely restri. ted .1 .:«.mber of assessments 

rr d s propr1. t a .... , assessme, ts because: whc1 a sh reholaer 

ach of the t tal hol i,Js in the c rn a y Jroup assess-

me into o e r ation. 

here proprieta ry i cone is deriv d t assessrner ... ts are 

rr.a e. ... •• c ;1roprietory assessrner::.t incl des the tax;:,ayers 

or i ary income dS \I ell as his )r pr1 a .1 1. come f r the 

tax ye r. Th o. ;:,r:::ipr..:. t a. J ~ssessmcr.t d s ot ... nclude any 

... )" L".l.C t y ::.ncorne t ulso ~,cl c ~iv..:.~ 

.... cl U,c taxp&ycr J. a propr1. ... a r sharet:>l 

from Corn ...i.es t o 

Sectio1 1 30 

( ~) !:>) c>rovides that t 1e taxpciycr s·. 11 p y .L c )me tax o 

cv r sscss.. t is the ..,reater hi.eh rcve ls r ri t a.r. .1 tax as 

sol ly rate lifter. 

here assess.. t 1.s rn de .:..1ct 1. cl:1 es a i vide ... d 

p ,. by comp y from v hi.eh the taxoayer l .;., )did pro rietary 

.L .c0 i. 1 t 1c ..>rececdi ] four years t} ere is c uctable as a 

r t t e add..:. tio cl t "' ,?ay ble u.::. er ..,>.!'.) >r~ct ry assessment 

nk c ~ res]ect Jf i 1come derived by the tax tlyer l 1 one or 

, r t 1ose i c:::ime years, tJ the exte t t' ... ""t 1.t ao~·s ,ot 

e ·cce t 1 adc...:. t ..>.ml ta fa ~b1e by its J. clusi 1 35 The 

ax r rese ... ts h- 01 o 11 r clV .L abl 

to the taxpa er if he is subse ucntly assessed 1der a 

.no r prietary assessment. The reb te is avail ble f or use 

1 ... c _ only u . 'rhe shareholder does however, receive a crcdi t 

tl1 :i.nc owe tax paid by the pro rt •:tary c rnpa. y 37 . 

3:; ".13 (7) 

3u S .1 3 ( ) 

37 .13 (3)(c) 
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1 o ~esident .1. roprieta ry Assessment 

d · videz!d received from a rop-rictary company by a 

1oi resident compa. y is subject to ii thholdi:r.g tax. To avoid 

d ublc taxation a rebate e0ual t the amot t f no reside1t ... 

tax is 2ermitted which ensures that the ron reside.t tax is 1ot 

h r d o ... 1 r pr · etary IlC)me der · ved by a 1 J.. resident company 

f a L al J d omJ?a y. 

l . .,, t t ,3v . rru.1 .LO s ... r· s Limi ea propri etory 

... C..)1 e • c.1s l ld ot o e enc Jmpassed by t e 'ealand -

clX u,Jree ent. rhc 

t 

_ .. d i ...,do 

r.Jf tsar si rom the co1duct of traae or business and 

t ... 1 L _ b .... l ty for _t>ropri ... a. J assess me 1 t as 1 cl 1.ot to ar · se 

0 t e conduct of trade or b-:.t.S·ness b"...l.t r U r by operzi.tior. 

of t e stat J.te. t_cle i uestio. wc....S • Jt intcr.d~d to 

o ... £ r cl..&..ef aJa .... 1st taxatiJr levied acc.: se "J!' a shareholding 

l. c... 

rr ..; o of tr de or 0usi1ess 1 

co~e deri ved from the 

ew eal .d. 

e :;,osi ti:, of ai JVerse s eon pany s l;a lier 

I -Jlly 0 d DY uroJc ll Limited - e d 1 lf of the 

s l. . - asterr ef ir 1 g ..,o. td. t s commo grour1d 

t t as'!: r o rse ., ..,o , )a y d ot subject to the 

r ve "le la s r 1 or t .e ·o _ss~o er it ras 

t 

l th t a - ,t r 

0 • 1 3 t 1 t l 

)f i t S C > St t t 

C) t '. 

0.:,,JJ] < 1.·.1 .. 555 

s a ro1 t ary co y 1ithi the 

r s lt t' :it . 's half share ir. 

a ... co l ere subject to 

3 9 (1 :.)71] . '~. L. R. o ( J. '. ) 
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Lord ilbcrforce stated tr.e ce tral iss~e 1. the case as, 

' • hethcr as a matter of co stru.ct.101 of ,_,. 13.., 1. the 

c r text of the et as a v..hole, a d co11sideri1. c 

interrelation bctweer the ca1culatio1 of the ropr·etary 

ir: ome o.f the sharehol er 01 the one hand and t 1 e 

rescribed calculatio1. ft e total 1.nc me of the 

copay 01 the ther hand, the co clusio t1 ht to 

be reached .•. that the sharehold r _ ov_rseas 

com]an1.es ere 1.nte 
1140 

€G. t ;.h . .; w1. t · _ the 

ri.., f this 

The . urt o.£ ·-2 e 1 ' s ) lCl ori tl r _;..U1.ent hat as \J 

rseas com:,u1 y has 0 tvtal .. 0 E.. .J.. t d .... ) SSl. le to 

Uc . ,r v· sio· s of v • 1 3 . 
.:'re statute s bsc uently ' s a,nei du . .1. t1 e fL.al res lt 

• 1 3 ( 1 ) ( ) her y J. t 5 rovidcd .L .. cal ... t ... 

r0 r ... +-a .. 1C )mC of e .c.ll t shareh lder 

i overs "'s )ron•J.E a r.1 c m) .y th(.! res · d al taxable _ ... come 

rrp~ y s ... all ~et ... .,1ld ... a , (; cer. 

i c e _ all the i co~ IBd e eri ve ..... n , e'I:. 

e l 

LjQ ibid 5 
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Groue ssessmelt 

Closely associated compa,ies were previously assessed 

w.der a Joint assessment which vested considerable powers in 

the Commissior,er by way of exercise of discretior.. The 

situation was regarded as unsatisfactory and this concern 

resulted in the prese1.t s .141 which removes virtually all 

discretion from the hands of the Commissio11er. o:r ce the 

rovisioHs of the statute are fowd to apply then the 

.;ommissio1.er is bound to apply a group type assessment. The 

aim 0£ the old section was to regularise what would have been 

an obvious loop hole ad the phllosoppy of the sectio1 remains 

1ll.ChQt1Jed. ·rhe Ol.ly obvious di.f fere .• ce in the mechanics of 

sectio1. is that the .ew section provides for a loss compat y 

within the group, a facility which was unavailable under the 

joi t assessme1.t provisions. 

The effect of group assessment is to impose a liability 

£or tax on the total i .comes of the companies in the group, 

which ordir arily has the effect of raisirg the rate of tax to 

be paid by the compariy, Double taxation is avoided in that 

dividei.ds paid intra group are r.ot included in the assessme1 t • 

'.L'he roup hovl'..!ver, enjoy the facility of bei 1g immediately able 

to write off a loss. 

Relati01ship with Proprietary Assessment 

Group assessment applies to both the parer .. t/subsiduary 

type of group arnan ement as well as the "sister'' company type 

of arrangen,ent. Propreitary tax is limited only to the 

"vertical" pare.t/s:u.bsiduary and is confined to the case where 

the shareholders ar·e themsel ve~ compaz.ies. The group assessment 

provisious are very much wider but the proprietary situation 

will apply where i common control between two companies cannot 

be · stablished a1.d there is a 2510 shareholdiLg in one compaz y 

by the other. It should not be forgotten that proprietary 
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assessm l' t is tax assessed to the company as a shareholder 
whereas a group assessment is the assessment of the compa1y 
itse1£. 

Where a company in a group derives proprietairy income 
from another compru.y wi thi1 the same group the income is 
disregarded for the purposes 0£ a group assessment as double 
taxatior could thereby result. There is 1.0 similar considerat-
ion where the proprietf;fry income is derived from a company 
outsi of the group. \Jhere under s. 140 the Mii.ister 0£ 

Fi1~ance declares a company not to be a proprietary company the 
same temporary relief to allow the establistJr~ut of a new 
. d t h · · 41 in us ry applies to t e group si tuat101. • 

Definitions 

section 141 clearly saves the other provisions in the act 
and the scheme of group assessment cannot be taken to be an 
exhaustive code. The savi i.g words are, 

"... every company included in a group of compru1ies 
shall be assessable and liable £or income tax in 
the same ma1ner as if it were a company not included 
in a group of compar.ys '' • 

, corn aL.y is one of a group where it is o ,e of a1.y two or 
more compan.i cs where the aJgregate of the "prescribed proportio-
,s II is t~ thirds or more of:-

(a) the paid up capital; or 
(o) the .omi al value of allotted shares; or 
(c) the voti. g power; or 

(d) the ei titlement to profits. 4~ 
The prescribed proportio.r.s me.nt.io. ed means the lowest 

41 probiso to s.141(~) 

4~ s .141(~) 
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of paid up capital or the lowest proportion of nominal value, 

voting power or entitlement to profits43 • There will be no 

group if the prescribed proportion does not achieve the 

necessary two thirds. The tests of a group are separate 

independent criteria but the same test must be satisfied 

all the companies before the group si tuati011 arises. While 

Commissim.er can select any test to apply he cannot satisfy 

test with one company and another test 01 another company. If 

however, a test should fail there is nothi11g to prevent him 

from trying alternative tests. 

The Land and Iucorne Tax Act may be compared to the 

Companies Act 1955 s .15b where 50/4 co .... trol is required. The 

tax act is more concerned with who controls the distribution 

rather than who controls the company ard in a taxing statute 

control of the di:vidend is the more important aspect. 

Shares held by a nominee are deemed to be held by the 

person entitled to the shares44 and shares in Olle company held 

by another company are deemed to be held by the shareholders of 

the last mentioned company. 

The rate of tax is established in subsection four which 

provides that a company in a group will be assessed to tax at 

the rate which would be assessable if that company had derived 

an income equal to the amount of the total income derived by 

the group. n effect it is the group that ts assessed but the 

subsection recognises that assessment is made on each individual 

company within the group. 

Losses vJ i thin the Group 

I L 1971 a specified group concept was introduced with the 

43 s.141(3)(e) 

44 see s.141(3)(d) for defiil.i.tion of nominee. Quaere whether 
under a discretionary trust with the pere:nt as a trustee to 
pay to one of two childre1 ... in his discretion the trustee is 
a nominee as either child could be excluded. 



37. 

requirement being that the same persons hold either the paid 

up capital or the allocated shares at the end of the income 

year. Where under section 137 there is a loss, the loss shall 

be deducted from the asscssublc i come of each of the compar,ies 

within the specified group in proportion to that compa:r1ys 

contribution to the total income of the specified group. 

The deduction is of right and results is an automatic 

cross-crediting of current and past losses incurred by one of 

the companies i1 the specified group. The case of a company 

not divided into shares is covered by subsection 7 as is the 

case of a compa1.y with no share capital (an incorporated 

society would be for the purposes of the section, a company 

with no share capital) • 

The requirements of s.137 must be satisfied with the 

same persons holdin.g not less tha1~ 40~~ of the allocated shares 

and.or the same proportion of the paid up capital in the 

relevant income years. The provision is designed to prevent 

'trafficking 11 ii loss companies. 

A danger to be avoided in juggling with losses was 

demo1,strated in XCJ Pty Limited V F.C.T. (1J7~) 45 A.L.J.R. 461. 

The case turned on the Australian equi vdlent of S.b0(c). The 

twosections are almost identical, the relevant words being 

in the Australian s.~6A, 
11 any property acquired by him for the purpose of pr:,ofit 

making by sale, or from the carryirg on or carrying out 

of any profit maki1 g undertaking or scheme!' 

Section oo(c) reads in part, 

"or if the property was acquired for the purposes 

of selling or otherwise disposing of it ••• and all 

profits or gains derived from the carrying on or 

carrying out of any undertaking or scheme entered into 

or devised for the purpose of making a profit". 



• 

• 

38. 

The New Zealand section is slightly wider than the 

Australian section in that the taxpayers intention is 

introduced. Despite this the sections display such a degree 

of similarity that for the present purposes authority in 

Australia has weight in r,ev Zealand. 

The facts were that a holding Company purchased 60% of 

the shares of Kenneth Wright Ptr Ltd which had incurred losses 

of $290, ar1d owed debts of $260,000. The 60% shareholders 

protected themselves against the 40% shareholders demands for 

a share in the future pro.fits by taking an assignment of the 

debts ruid paying or threatening to pay the 

XCO~he holding company) received an assignment of the ~ 

debts in consideration of $4,000 which it borrowed from its 
two shareholders. 

I1~ the year in ques tion the loss compa ~y was put in 

funds and paid :i,5, OOO to the holding compar1y in satis.faction 
of its debts. 

was The Commissioner maintained this ;income (The court held in 

fact that only the difference was to income) Gibb J. held that 

XCO purchasing debts which it knew would shortly yield 

carrying out a scheme. The judgment may be criticised in that 

h.i.s Honour so held irregardless that this was part of a wider 

scheme. OH the definition of scheme, the scheme of xco was a 

very small scheme i11 the light of .McCle].and v F. c. T. ( 1 970) 1 20 

C.L.R. 4J7 • .Elarwich CJ's ·,iew was that to be caught in 

the taxpayer has to be engaged in some"Chin~ \:.':i.lic.h might almost 

be characterised as a business. 

While the case is of a limited persuasive value only it 

to be hoped that it remains as an ~solated case otherwise 

problems may be experienced in the carrying forward of losses 
after the purchase of a loss compaty. 
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subvention Paymeiits 

A subvention payment is a payment in the nature of a 

subsidy between one company and another to offset or reduce 

a loss incurred by the payee company. The payment is 

uncorrunon as the provisions of carrying forward a loss under 

section 137 seem to be prererred. However, under these tion 

1 37 situation the loss compa1 .. y has to be injected with an 

income earning capability which may not be easy. 

Furthermore, it is an advantage to set .off the loss 

irrunediately as a subvention payment. here the group is not 

wholly owned problems may arise as to whether a subvention 

payment is ultra vires the payee compa11y. ~here there are 

rru. 1ority shareholders these persons should be satisfied and a 

subvention agreement should be dra,;m under • 141 ( 8 )(a). ihen 

contrasted with subsection 6 and 6A it is apparent that where 

the group is ~1holly owned by the same pers01 ... s the set off of 

loss is of right. 

'rhe esseHtial features of subsection ii are:-

(a) the companies must be included i the same group; 

(b) there must be an agreement to make a subvention 

payment; 

(c) the loss must be a normal deductable loss; 

(d) the payment must be made not later than twelve 

after the accounting period of the payee company,and 

(e) full disclosure is made in the accounts of both 

companies. 
once these criteria are met the payment is de<luctable by 

the paying company and assessable income by the payee compa1y. 

The facility is also available to a wholly owned group but 

woul!Gl not need to be used. 
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As a final point under group assessments it should be 

noted that a compal'q may if it wishes apply to the Commissioner v 

to be assessed jointly. It is understood that the Commissioner 

acceeds to any reasonable .request. 
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F.xcess Reter1tion Tax 

Excess retention tax is not aimed at producing revenue 

but rather to prevent large scale withholding of dividends. 

The tax is attracted at a flat rate of 35 cents in the dollar, 

but a relief is granted to new companies for up to 6 years 

and excess distribution may be set off against subsequent 

assessments. 

SS.172B to 1721 provide the code for assessment of the 

tax which originally applied to both public and private 

companies. In 1961 it was confined to prtvate companies. It 

is difficult to see the need for the tax in the p~blic company 

as the shareholders ould probably exert more pre,:;sure for a 

distribution than the possibility of the tax. In 1966 the tax 

was narrowed to proprietory companies which had previously 

attracted the tax and is now limited to proprietory companies 

carryi11g on the business of investment. The last mentioned 

type of company has a greater incentive to w±.thhold i1:.come and 

reinvestment than other companies. 

The tax is assessed an the 11 i nsu.fficie:nt distribution of 

the company". The ir.suf ficient proportion is calculated by 

ascertaim.ng the difference between the total income and:-

(a) income tax payable; a1d 

(b) any preceeding excess retention tax; and 

(c) the retention allowance being 60,~ of the amount 

by which the income of the company exceed; income 

tax payable; a.r.d 

(d) bonus issue tax; and 

(e) dividends received by the company on the winding 

up 0£ another compa~.y in which it was a shareholder, 
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Bonus issues are treated for excess retention tax 

purposes as dividends 45 which precJmdes the company from 

distributing the fund as a bonus issu~ and as a dividend to 

avoid excess retention tax. The company does not have to 

pass on bonus issues which it derives as S.172B provides that 

a dividend being received by a company means dividend as 

in s.4. Bonus issues are excluded from s.4. 

Bonus Issue Tax 

A bonus issue was previously regarded as a dividend in 

the hands of the shareholder4~. The effect of a bonus issue is 

illustrated in .f]£ v Blott (1921) 8 T.G. 101 where it was held 

that a company can decide on whatever it wants to do with its 

accumulated profits and can if it wishes convert them as against 

the whole wo~ld. The bonus issue was held not to give an 

immediate right to a larger amount of the existi.1g assets but 

simply to confer title to a larger proportion of the surplus 

assets if ai.d when a ge.r: .. eral distribution is made. 

I n iisner v Macomber 1~20 r5~ U.S. 1 o9 it was held that a 

stock divider d evincing merely a transfer of accumulated 

to the capital acc~unt of the corporatioL takes nothing from the 

property of the corporation and adds .nothi .. g to the shareholder. 

To d~rive a gain from capital something of exchangable value 

must be severed from the capital. The court noted that without 

selling the shares the shaeeholder did not have the means to 

pay the tax which clearly indicated to the Court that it was 

a tax on capital. 

45 Although excluded from s.4 

46 Since 1965 bonus issue have been excluded from the 
defiru tio.n of dividend. 
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11th respect the court is correct in its opinion however, 

bonus issue tax is desirable to plug on otherwise attractive 

avoidil!lce to private companies by reducing capital and 

paying a bonus. 
Bolus issue tax is levied by section 172(p) and is 

assessed at the rate of 17.5 ce:t.ts in the dollar. The t (., x is 

levied solely on the distributing compa:t.y. 
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Conclusion 

This paper has not sought to exhaustively describe compazzy 

taxation in New Zealand but has indicated the salient features 

thereof. Broadly speaking a company is assessed in the same 

manner as an individual excepting that the rate is, different. 

A reform is indicated in the relation of the company to the 

shareholder in that on the present system of assessing company 

and dividend rates the less advantaged shareholder bears a 

disproportionate burden of tax, accordingly an imputation 

system is proposed. 

Proprietary income tax enjoys a narrow scope and is 

limited to companies. The tax was narrowed several years ago 

mainly because of difficulties in administration and with the 

great increases in the number of companies in recent years the 

vommissioner may again be running into problems of administrat-

ion. A tentative suggestion for consideration may 

proprietary tax and to lower the limits on group taxation to 

say 501~. Uhile some small loss ii reve1 ue is illevitable this 

\OUl<l almost certainly be offset by the savings in the 

admi istration expenses 0£ a complicated tax. 1 ot only the 

Departmeuts administrative load would be lightened but also 

that of the thousands of accountants and advisers who are 

called upon to consider the tax each year. Unfortunately the 

Departmc1t of Inland eveLue,is, at the time of the writing of 

this paper unable to 1 dicate the proportion of Company 

taxatioi receipts assessed on a proprietary basis. 

Bonus issue, excess retention and group assessments are 

desirable in that avoidances are prevented. In is interesting 

to note that apart from the simgle aasessme11t of the individual 



45. 

company and isolated exemptions the majority of the compa y 

tax law is formulated to counter avoidance through ever 

increasingly sophisticated company structures. It is 

expected that the sophistication of the assessment provisions 

will develop alongside company law and the taxing statutes 

will become even more incomprehensible. 
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