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Bill Calver, 1974

SMALL CLAIMS COURTS

In this paper I set out to examine small claims
courts under 3 headingss3 their raison d'etre, the
overseas experience, and possible schemes for New

Zealand.

small Claims Courts: why?

"In their studies of simpler societies around the world, anthro-
pologists have told us of the functions of myth and abstraction in sus-
taining popular and uncritical faith in social systems. Our legal system
could have benefited considerably if some of these anthropologists had
stayed home and studied it. For precisely the same phenomena of myth
and abstraction have persisted to make the legal system appear to be
what it is not. Accordingly, lawyers and judges can maximize their
parochigl interests undeterred by external scrutiny, challenge and

reform.

The easy abstraction, for example, that if people have legal
rights, they have justice, or the myth that citizens have access to
and can use the legal system, were repeated so often and so authori-
tatively by the legal establishments that they became, .ceceeeecccay,
articles of faith to be intoned rather than propositions to be examined.
Law students were told that this is a government of law, not of men,
without the qualification that the thought is far more an ideal than
a reality. Such a qualification might have focused the students'
attention on ugly data and dismaying empirical studies......."l

While these words of Ralph Nader's may be somewhat overstated in
New Zealand context, it is nevertheless true, that a major defect has
existed, (with very little criticism having regard to the seriousness

f the problem) in the New Zealand legal system for a number of years,
and it is only recently that a dialogue has begun about it, and sug-
gestions been made for reform.

The defect of which 4 speak is the problem associated with the

processing of small claims by our couni And the major drawback

with the promulgation of small claims is that the claims are not

economic, the cost of taking the claim makes it just not worthwhile

to do so. There are of course other problems with our present

1. R. Nader: Introduction to "Counsel for the Deceived: se Studies
in Consumer Fraud" by Philip Schrag.
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CORRECTIONS

The typing of this paper was completed on the day the paper was
due, and so there was no time to check for typing errors., There
are a number of these, most of them are readily apparent, but
there are some where the meaning may not be clear, and these

instances are set out below.

Page 5 line 16 only defended ....
Page 16 line 24 is alleging fraud against the other ....

Page 19 line 2 of the cases not still ....

Page 19 dine 9 27 were ,.s.

Page 30 line 23 who do not have a majisterial background ....
Page 45 line 26 "the law observed"

Page 47 paragraph headed Reform line 2 however while taxing ....
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system in dealing with small claims; delay, excess formality etc.,

but cost is the main problem.

An exception here are the great number of pure debt claims pro-
cessed annually by our courts. The Consumers' Institute, 2 years ago,
surveyed Magistrates Courts in Auckland, Palmerston North, Wellington,
Christchurch and Dunedin. One out of every 5 claims of an amount less

than $300 were looked at.

The data collected has not yet been processed by computer, but I
was involved in coding the information and can state quite categorically
two things; that the overwhelming majority of the claims were claims for
payment for the provisions of goods or services, and the overwhelming
majority of those were undefended. And, as every law clerk soon learns,
an undefended claim can be processed reasonably cheaply and reasonably

indeed

any court hearing at all.

It may be that the debt collection procedures of the Magistrates
Courts could be further streamlined, but this is not the problem with
which I concern myself. It is clear, even from a cursory glance at

the unprocessed survey data that only a tiny proportion of cases (1

would estimate less than 1%) involved consumers suing traders.

The Consumers' Institute Complaints Advisory Service, in the
period July 1973 - July 1974 received over 9,000 complaints (see
annexed seminar paper "Small Claims Courts: Is There a Need?" pre-
sented by the writer earlier in the year), and I think that the
Institute would not hesitate to admit that there are probably many
more disputes between consumer and trader where the consumer does

not contact the C.A.S.

Since there is as yet very little available statistical infor-
mation which would point out the need for a small claims court, 1
do not intend to dwell on this aspect. Put shortly, there are

3 reasons which I consider prove the need:

. the first is the easily provable fact that if a consumer wishes
to pay a lawyer to spend 2 morning in the magistrates court over an
arsument with a drycleaner, then his expenses are likely to exceed

the cost of the garment,

. secondly, and partially allied with the above, I noted with some

sympathy (in the course of my duties with the Institute) the helpless-

ness of the plight of a consumer with a justifiable claim against a re-

Vietoria University of,

calcitrant trader, Wellington

Law Library
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= thirdly, while our Magistrates Courts are less formal than the
Supreme Court, the degree of formality that does still pertain is
likely to be somewhat daunting to a consumer suing a trader. This
factor of course is not limited merely to consumer claims; many
criticisms of allegedly needless formality are made of the Magis-

trates and higher courts generally.

With these preliminary general statements in mind, the writer

now commences an examination of overseas small claims courts.

OVERSEAS EXPERTENCE

United States of America

It was the Americans who first seemed to have developed the
notions of small claims courts, though it should be borne in mind
that I use this term rather loosely in this context, to denote simpler
procedures for dealing with small claims, as well as separate courts

having their own personnel and rules etc.

As early as 1913 Roscoe Pound of the Harvard Law School said:
"it is a denial of justice in small causes to drive litigants to
employ lawyers and it is a shame to drive them to legal aid societies

to get as charity what the state should give as a right".2

It was some years later that reform gained momentum, and it
took the form (not surprisingly in view of the structure and the
United States judicial system) of piecemeal amendments to the court
rules of individual states, and in some cases, individual counties.
What is probably the best known of the American small claims courts,

the New York courts, were introduced in 1934.

Set out below is a chart showing the state of development (as

at the end of 1971) of American small claims courts.>

Original source unknown. Secondary source "Consumer Reports"
(U.S.A. Consumers Union) - p.624 October 1971.

Source: Consumer Reports - October 1971 opcit.
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The fact that most states have procedures for dealing with small
claims dos not imply however that American consumers are necessarily
well-off in this context. The quality (from a2 consumer viewpoint) of

the Courts varies from state to state.
S ; 4 ot ~ e 1 .
Judge S.K Wright” of the U.S5. Court of Appeals has said:

"the promise of the small claims courts has not been fulfilled,
for in actual operation there is little correspondence between the
professed aims of these courts and the ends they serve...... It is
primarily the businessman, not the poor man, who reaps the advantage
of the inexpensive and speedy small claims courtsSe.s. In" 19665 11
chetto retailers in Washington D.C. reported 2,690 judgments, one for

every $2,200 of saleSeec.."

Judge Wright is making the point that if no limitation is made
on the class of people who may sue in small claims courts, they inevit-
ably become instruments for the mass collection of debt. Thus one of
the things that will be suggested lated in this paper is thaEZ;:Idefended

debt actions will come within the smell claims courts jurisdiction.

However, the court should be set up in such a way as to avoid the
. R ! : A 6
criticism with the American Consumers Union have levelled at the present

American courts.

"Small claims courts have been in large a point of disappointment
to those who though they would serve the poor by creating a forum where
costs are low, lawyers were unnecessary, procedures were simple, and
justice was nevertheless dispensed. The poor man who is a debtor is
likely to stop paying when he discovers the merchandise is defective,
the trensaction is fraudulent, or the price is excessive. He then
becomes a defendant in a case brought by the retailer or the finance
company . Then the small claims courts, like other civil courts,
becomes a weapon against poor people. A1l the trappings intended
to serve them will victimize them instead. The speediness of the
proceedings takes on the character of railroading. The informal
orocedures and pressure from the bench in some cases enable the com-

pany representative to manoeuver consumers out of telling their story".

The Consumers Union concludes that: "A new kind of small claims

5. Consumer Reports - October 1971 opcit

6. Consumer Reports — opeit p.627

4. New York Times Magazine "The Courts have Failed the Poor, March 9, 1969.
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court is called for - one specially designed as a consumer forum".'

It will be this "consumer forum" concept that I will be looking at in

the New Zealand context.
Consumers Union then goes on to make specific proposals:

i "Every state should establish a system of small claims courts
where proceedings are informal and strict rules of evidenc
required - in short, where plaintiffs and defendants can

case to a judge or an arbitrator without aid of lawyers

able expectations of a fair settlement.

. The maximum size of suits admissable s small ¢ ims should
$1000. In higher courts, where 1ls& ite leard and where

claims are sometimes heard at the behest : 3 : s, consumers

reasonable

nor defendants sh d be permitted to have attorneys
To help plaintiffs prepare their suits and to ad-

vise defendants of their rights, officials es cially trained in the law
- b}

procedures of the court should 1 n duty at al times in the clerk's

agencies must be
curtailed. Plaintiffs shoul e restricted to filing one suit at a
time and a very limited number of LSes per year., That way, small busi-
could sue an occasional customer for unpaid bills, and the over-

claims made by lending institutions and credit merchants

other civil courtse.

. In other civi] urts, whe it is important to have a legal co

the low-=income ] intiff or. ¢ dant ¢l |d have the free services

lawyer regularly assigned to the court, not only to represent him

but also to semble the facts needed to strengthen his case.

services could come from community legal services offices, legal aid societies,

students, bar association interns or large law

ssociates for community servi

. The use ¢ ;ma claims court as a place of

moted by agencies ¢ ing the poor, by bar associa

itself.

. The courts should be brought to the people. Small claims courts
should ride circuit, going regularly into poor neighbourhoods and

sitting nights and Saturdays for the benefit of working people. While

7. DOpcid p«628
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Justice may be blind, it is not lame, and the distance to the courthouse

is often unbridgeable by the poor."

The nearest the Americans have come so far to the above ideal is

the Harlem small claims court, founded in January 1972.

The Harlem Court

Located in the ghetto area itself, the court is staffed by a judge

assisted by a panel of volunteer experienced lawyers, most of them black.

The court office is open on Monday to Wednesday till 5.30 p.m. and on
J J .

Thursday till 10 p.m. A simple complaint form is filled out and on the

consumer's payment of a $3 fee the defendant is served with the complaint
-3

by registered mail. Hearings are normally held 2 weeks after service.

Employees of the Department of Consumer Affairs are available to
assist complainants in the preparation of their cases, and they also
serve as mediators and attempt to bring the parties to pre-trial settle-
ments. Since many of the litigants are Puerto Rican, the Department off

Consumer Affairs also ensures a Spanish speaking interpreter is available

Booklets entitled "How To Sue'" a yrinte i I e s distri-

o

buted. The existence of he

community.

The Court hears about 100 cases every eveming.

The Other New York Courts

said previously, New York State introduced claims courts

3

in 1934. The 1limit of the courts' jurisdiction was then §° it has

e 4

since risen to $500 Prior to the opening of the Harlem Court, there

courts in New York for each borough, New York County (Man-

hattan), Kings County (Brooklyn), Bronx Country, Queens County and Rich-

mond Country

Procedures in these courts are simple, but seemingly there is not

1s great a degree of agsigstance available to litigants as at the Harlem

18 a 34 >
5

Court. Possibly less assistance is needed; this would be especially

Manhattan Court where most 1it nts are white and often middle

Al b

Any real person can sue Corporations, partnerships and associations

cannot. This means landlords can sue Any person under 21 years needs
friend arrelative over 21 to accompany him before he csz be heard. The

complainant must choose a co in the borough where he or where the

defendant lives or carries

Opcit p.628
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To initiate the

He pays to the clerk and a mailing

name and address defendant, e
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the case of companies, he can do th
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normally

for the hearing,

witness to attend, but is
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hear your case'".

Not surprisingly a majorit; f people choose the arbitrator

firstly because they can hei ase over with more quickly

-

secondly because the 1117 at only real advantag i
by the judge, the chamce to apg is largely cancelled out

pense involved in

The decision whether to choose the

complainants alone; +the defendant has

The clerk reads out the list of cases for that night, and if the
complainant is ready to proceed, on hearing his name called he says
is case heard by an arbitrator) or "ready by the

ase heard by the judgege).

and the defendant sign a

the arbitrators award.

the defendant does , appes a procedure called "an inquest"”
is adopted. The complainant poses his evidence to the judege or ar-
bitrator and if it is felt that h evidence favourable to his case
judgment by default.

the complainant

either party The procedure at
The arbitrator or
the complainant gives his version of

the facts roducing relevant documents and papers as he has in his

- L

possession He can call witnes: ha The defendant gives his

version of the > The arbitrator or judge asks questions as the

case proceeds. Bach party has an opportunity to ask the other questions.

QCE

1
1

the spot.

complainant ca finc 1t the res t by N Lne t office

day and askir result.

the complaina

If the defendant does t pay the judgment, the complainant can

g0 to a sheriff or a marsha o) ssistance The charge for this

collection service defendant is liable

urther sum (up > §1 1t no more than 5% of the amount of the

the nations small claims

courts concluded of courts in the country.

New York

"How to Sue in Small Claims Co in New York City"

Department of Consumer
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iven so, there are still drawbacks. Probably the main drawback is that
for many consumers, victory is hollow. The New York City Department of
Consumer Affairs found that about 1 in 3 of successful complainants were
unable to enforce the judgment. Since the sheriffs and marshalls are
paid little for collecting sums won in small claims, they generally do

not attempt very vigorously to enforce judgment.

Notwithstanding this drawback, the writer concludes, on the basis
of his readings, that the New York courts are the most successful of
the American courts. They handle around 10,000 cases a year, and the
number of claims has increased by 40k in the past 3 years. (I assume

increase can be attributed to the opening of the

to continuing publicitys; an essential

Since Scandinavia is generally acknowledged as being in the fore-
front of progressive social change, it is perhaps surprising that 1in

the area of 1] settlement of small claims, the Scandinavians are not

Jenmark

In Denmark there is as yet no smal laims court as such. However,
the Forbrugerradet or Danish Consumer Council was instrumental in es-
tablishing small clai ees, which hear disputes involving dry-
cleaning, shoes, : and ision applianc: travel agencies and
household gooc Tk mittees f representatives

terests and trade organizati s 'he consumer however

of consumer in
not bound by the decision and can I yith his claim in the

courts if he wishes.

[l b

A i i ona Ly 1 h“’, vonsume rvOU 1 “ 1 j...‘\’ S €8s :»‘1}"1:@ L\:r‘ e 'j. a comg _a;n S
A 1 J e - > t
o o

Department, who, on payment of a small fee by the consumer, will look
into a cor int and attempt to obtain redress if the complainant seems

with our own Consumers' Institute,

is often instrumental in obtaining this redress, as

1

iy 4 - : 3 - A 4 . M- f - . \
cases of interest are published in the Council's magazine "Taenk" (Think).

A Consumer Committee has for the past few years been investigating
procedures for the settling of disputes; a report and recommendation for

legislative reform are expected in the not too distant future.

L C ¢

Norway

Norway also has no small Consumer disputes




are at present heard by the Forliksradet or Mediation Boards, of which
id

there are one in every county. Lay judges preside and lawyers are ex-

cluded. The Board attempts in every case to get the parties to agree

to a2 fair settlement. If the parties cannot agree the dispute is heard

in an ordinary court. In theory the Boards are aimed at gquick and in-

expensive resolution of disputes, but the Forbrukerradet or Norwegian

Consumer Council says that '"the system does not work t well in practice,
suse the Board's gradually have developed into a formal proce-

dure before the dispute can be brought to ordinary

(& v

Council is at present negotiating with trade organizations
im committees similar to the Danish committees. An Insurance

Committee and a Travel Claim Committee have already been set up.

1ints department run by the Consumer Council

some 15,000 complaints yearly.

Norwegian CGovernment appointed a commission to
The Consumer Council is represented on the
the outcome is likely to be the setting

claims committee.

claims court. It does have however

Public Complaints Board which was set up

The tribunal hears ,600 complaints annuallys; of these

from inhabitants

tockholm. The tri al wever

limitations. [ts decisions are onl recommendations and cannot

are from areas outside Stock-

Public Complaints Boa: has no local associati outside Stock-

complaints

But probably the major archilles heel
cannot actually hear the parties or interview
if there are conflicting statements, it cannot deal

Representatives of both consumer and trade organizations sit on

the tribunal and oroceedngs are informal.

The Swedish Ministry of Justice has investigated the question of
laime and has recommended legislative changes to enable small
procedures to be instituted. The main reason for the desira-

chanse is seen as the expense of promulgating small claims,

an action for less than 3,000 croner will cost nearly the

srs Institute, dated 6
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e . s
"to0 be achieved.
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court will be void.
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will sit at various localities.
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the expenses judg-

expenses.,

be used to pay any experts whose

Appeals will only

continue its work

by “ill be referre

are scheduled to into operation

come

et called "Justice

why it was often not economically
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was held in December to formulate proposals to be considered by the

County Court Rule Committee.

I quote from a speech made by the Lord Chancellor at the Council

of County Court Judges dinner in October 1972:

"We must, however, be absolutely clear about one thing. Contested
litigation, criminal or civil, is neverpleasant and can never be cheap.
There are many ways of solving disputes, and litigation is not the best.

way is to avoid wherever possible the occasion for litigation,
and the second best way is wherever possible to settle your disputes by
creement and concession outside the Court. This must be true in large,
or small matters, and one should constantly remember that small disputes
may involve questions of fact or law as ) or intricate as large.
Unnecessary tpense, and unnecessary i ality are, of course, the enemies
of justice. But precisely because justice is what the state purporis
to administer it cannot afford to be ot han reliable in its results.
The very least that justice involves 1s a
nerienced professional judge, be he judge or registrar, with a mind
attuned to the resolution of conflicts of evidence, and the application
principle to fac But it often means also the assembly of
the copying of documents, sometimes the viewing of property
of Solicitors or counsel who advise clients
with claims to keep t of the Courts are simply telling them a
fact of life, - that there are man isputes that must necessarily
more than the subjec a 51 " the clainm To suggest, as

they will less, or be more
to the public, is not necessarily to do 1
vice. Cost effectiveness must be applied to

other vctivities,

Nevertheless, it has 1 my policy to extend the scope of

legal aid, (criminal is outside my ministerial sphere ). I have

done this by extending the financial limitations. It may be possibl
before very long to improve the arrangements for legal advice. These
seem to me to be the first priorities in the civil field, and concurrently
with this, a review of County Court procedure by making it more adaptable
to situations where wish to >t their own cases, and perhaps
later by extending once agair jurisdiction of registrars. I regard

this as a far more practicable approach and a far more economic use of
skilled manpower and court accommodation than to man and staff a new
range of courts to do part but (not all) the work which County Courts

already do very well. I do not expect the results to be spectacular,

as some, if not most, reforms are already being adopied
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There are various other changes effected by the

Procedure) Rules 1971:

rep2irs to a vehicle alleged to have been
negligence will be treate s a liqui-
the court otherwise orders; so these claims will
now normally be brought by a default action in respect of the re-

pairers bill.

An order can now be made for the service f a default summons out

from purchase agreements, or founded on

e of goods under which the money is
instalments, ha e now commenced in the court where
defendant resides or cs les on business or resided or carried

business when the contract was made.

A plaintiff now has the right f snter judement for the amount
claimed and costs when the defendant is debarred from defendine.
If the aim is unliquidate the judegment will be for damages

to be assessed.

Amended particulars or defe ma;) filed wi t leave before

the return day, which would inclu the day fi or the pre-trial

review, and so on.

The above are the tvpe of amendments which were made

court rules. The writer submits the rules in no way cons

really meaningful reform f{

%

They did simpnlify procedure

ta someinterest to coOnsume

Admission and Defence form 1 in
was t that by 1t a defendant
been simpli
produced on A4 aper so that he imission/part
on the other.

by which the

g

1 not normally

that they

number of

amounts of money ) t in the t court are debt collection actions

(in "Justice Out of Reach" the Consumer Council sets out the




the examination of 1200 cases examined from the files of 6 country courts

90k of the s were issued by firms or public utilitiesy 7T5% of

these were debt claims in respect of goods and services against indivi-
dualss not one case was found of an individual suing a firm regarding
such matters), the amendments to the rules would seem to favour traders

more than consumers, since the; llow speedier and less complex pro-

pulsion of claims through the courts.

The U.K. Co mer Council had produced a book entitled "How to Sue

in the County Court", and a consumer plaintiff could use it to discover

how to take his own claim, But while the publication is a

step in the right direction, it is submitted that only a consumer with

a reasonable level of education could successfully promote his own claim
using it. The fact that the Council had to devote the whole

ably lengthy publication to directing consumer plaintiffs through

labyrinth of the court's pro S seems to be an indictment

nresent court

L CUOUL v

A further reform was carriedout last yea From lst 1973
an amendment to the County Court Rules made ision for an arbitration

heme within the County Court system.

S )

\ 3 oki R, - < = B 2 sn
efer proceedings to arbitration wher

or where both parties consent.

arbitrator.

There is

over amounts of 1«

V

consent before

exception is cle

fraud. )

The proceedings will be private and will be informe

of evidence wil be digspensed with.

the arbitrator will be entered as the Jjudgment in the

Normally provisbons relating to arbitration will applys

sible to have the award set aside on the exceptional

scrounds

The Registrar has increased powers to refer questions to experis

for advice > will be abl to order this for claims under £75 or with

the cons
upper limit of £20 below which no costg
summons could normally be recoverable

However the Court has been given a discretion

.
’




To be paid to a. st 3ful litigant where it considers
have been incurred through the other parties unreasonable
behaviour. The effect of the change ig likely to discourage legal

representation in claims of under £75. Instead, parties to an arbi-
tration will be allow a friend or relative with them to asgsist

them if this

Here at last wa , reform of same moment for small claimants.

a step 1 he ri direction, but it is submitted that the £75

limit is several hundred pounds too low. However, the Solicitor-

119 i ; " g 1 ’ . i 1
General has said =~ that the setting of the limit is the province of

the County Court Rules Committee wl will decide whether to raise or

lower it after ascertaining how the new scheme is functioning.

The Lord Chancellor thought that the reforms which had been in-

stituted went a long way towards remedying small claimant's plight,

and he said furthe = "Quite clearlj ,0 my mind, the original pro-

posa for a new set of courts was unacceptable. [t cannot really be

cont ] in th re t ste of manpower and of business, that a
)ly separate court accommodation,

impedimenta, should be set up

courtse. This would not be a rational course

action at all. Nor as a matter of policy could I restrict access to

Queen's Courts to varticular classes of litigants, which was one of
proposals made. It seems to me that constitutionally, this is

»1ly unacceptable. The Queen's Courts are open to

to make use of them".

Lord Chancellor does not consider here the
claims court could be divisional court of
which I will be looking at in the New Zealand
which I shall also later tate, I do not believe
is necessarily in e small claimant's best intere

ion of arbitration Manchester Arbitra
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him and the people he wants to harass is too well constructed. Sometimes

o

by design, but more often by def

M1

'he average life for clerical staff

in Sydney is about siXx months. Consequently, with such a quick turnover,

no organization can have a competent, knowledgeable voice fronting for it,

becaunse it takes a good six months to break in an employee who is to be
any constructivewse; and by that time he has moved on because the job

ig thought of short sightedly as a dead-end one and

Because of this ninistration in Australia has developed so that

it ig difficult as possible to get anything done through its channels.
Enauiries are met with monumental ignorance and a positive lack
fulness which is in inverse proportion to good business sense,

ublic, the more hostile the reception, the more negative

&

Formula answere are used which help no-one excent the

you're trying to

Jueensland Minister of Justice, Mr Knox put the situation a
16

LO

way when introducing t small Claims Tribunal Bill.

departmental files, there is an intractable core of cases
where a trader has refused to meet a Jjust claim The experience of
the Consumer Affairs Bureau reveals it disputes occur regularly be-
tween consumers and traders and in many cases, the only way a satisfactory
solution can be achieved, is for the consumer to bring court action against

nlaint does

inconvenience

"The objective

cheanlv

honourable members, wit confidence,

- . 1 ;s P R
] make small clailms tribunals
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aqavancea
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The bill was pasced without amendment and the Small Claims Tribunal

began operation in July 1973.
The first thing to note about the @Queensland Act is the word tribunal.
Only consumers can bring actions. "Consumer" is defined in Section 4,

the Interpretation section as meaning:

"a person, other than an incorporated person, who buys or hires goods
otherwise than for re-sale or letting on hire or than in the course of or
the purposes of a trade or business carried on by him, or for whom the
services are supplied for fee or reward otherwise than in the course of

yr for the purvposes of a trade or business carried on by him, or than

a member of a business partnership.

court 's jurisdicti is $450 "Small Claim" is

money in an amount not

performance of work of value not exceeding

that in either case arises out of a contract for the supply of

or the provision of services made between persons who, in relation

those coods and services, are a consumer on the one hand and a trader

n the other".
"Ppader" is defined

"g, person who in the field of trade or commerce, carries on a busi-

of suppvine goods or providing services or who regularly holds him-

supplvy coods or to provide services of a similar

presided over by n ofi called a "referee",
the Government in Council for a term of seven years
There 1is an

for appointment and retirement gualificati

requirements are laid down in the Act
appoi: the only one

recent 1; etired as senior Magistrate

laid down as being (Section 10):

Small Claims

Tribunal brine the parties to a dispute that in-

VC}VSS ’t‘he DST"EiG‘S.

impossible in a par-




ticular case to attain to a settlement acceptable to all parties to a
dispute, then the function of a referee constituting a Small Claims
Tribunal shall be to make such an order with respect to the issue in
dispute as is fair and equitable to all the parties to the proceeding
concerning the dispute or, where he thinks the case requires it, an

order dismissing the claim".

The referees third function is to report to the Minister of Justice

on matters arising from the operation of the Tribunal.

sets up a Registry F Sme Claims in Brisbane to be the
administrative centre of the i The actual Tribunal can bes

constituted at any place in the

When a case goes before the tribunal, the jurisdiction of other
courts or tribunals is excluded unless the proceeding had already been

commenced there.

Settlements or orders made by the tribunal are final and no appeal
to a higher court lies. This rule is only slightly modified by Section

19:

"No writ of certiorari, or prohibition, or other prerogative writ
shall issue, and no declaratory judgment shall be given in respect of a
proceeding taken oz > be taken by or before a Small Claims Tribunal or
in respect of any order made therein save where the court before which
such writ or judgment is sought is satisfied that the tribunal

has no jurisdiction conferred by this Act to take the

that there has occured therein, a denial of natural justice

proceedings".

The Tribunal can make 3 orders an order giving effec an
achieved settlements; an order that

than the claimant) pay to someone specified 1 he order, a sum of

o)
money, and an order requiring a party to Tl proceedings to perform

work to remedy a defect in goods or services.

To enforce his order the claimant can file a copy of the order
and an affidavit in the Magi ates Court. The order is then deemed
to be a judgment of the Magistra Court and it can be enforced
accordingly.

Claims e st ted by the consumer filling and filing a simple
form. Brisbane consumers file in the Small Claims Registrys those

living outside, file their claims in the office of the local Magistrates

Court. The filing 1892,

The Registrar notifies the trader of the particulars of the claim




nearinge.

amd gives the parties @ date, 1€

are on an appointment basis.

Brisbane claims are heard in the
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should improve since one can I think assume that the Tribunal's decisions

will lay down guidelines for both traders and consumers to follow.

In the first 12 months of the Tribunal's operation 932 claims were

lodged. Iy QL% s f these an order was made in favour of the

were dismissed

(many probably
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"Further consideration should be given to the title of the person

who presides at hearings. In Queensland he is called "referee", This

may be a satisfactory title, but others may be more suitable (consider

assessor, recorder, adjuster, chairman, listener, arbitrator)

umpire, as:s

1

and the eventual choice should be as far removed from overtones of "judge"

or "magistrate"

I feel 1at assess¢ recorder and listener are not specific enough
to describe the adjudicating of ficer's function. Arbitrator suffers
from being slightly misleading as to that officer's functions. Chairman
suffers from the same defecty a chairman in the accepted sense normally

plays a more passive role.

"Referee" and "umpire" n re up 1ima of the sporting field
"

is may be no disadvantage, for t least most people have a clear
‘hat a referee or umpire is He is the person who controls an

normally
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the court as fle
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In 1972 the v Reform Commission of the Australian Capital Territory,

€

(including among its members, Professor P.S. Atiyah) produced a '"Report

on the Civil Procedure of the Court of Petty Sessions with Recommendations

on Amendments that will be Des in the
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"The emphasis on legal qualifications however, would mean that a dispute
that could not be settled by a2 conciliator would then be referred to the
appropriate institution or profession for further action. It is suggested
that the Neighbourhood Conciliator may also relieve the pressure on the
existing courts. We feel that there are some useful precedents in New
Zealand (such as the Race Relations Conciliator, the Marriage Conciliator
and so on) to indicate the function we have in mind. Obviously, informa-
lity, availability and communication between parties will be the three key
aspects of this suggested scheme. The specific cases could include any
dispute or claim that a person may wish to bring - such as small claims
or debts, fencing disagreements and so on. By integrating such a scheme
with a general neighbourhood social service centre then many of the problems
and difficulties that occur in our society could be resolved at the grass
roots level. Thus as help or assistance is required with budgeting, or
marriage guidance counselling or whatever then this can be arranged at

the community level."

The Associations proposals seem to me to have merit. Certainly
I agree that in certain cases it waould be appropriate for the court to

use the facilities of the local advice bureau to hear cases.

I am unsure how successful the conciliator would be. I have my
suspicions that since he would not have powers to make an order which
is binding on the parties conciliation might suffer from the same draw-
back as the Manchester Arbitration scheme, the intractable Traders merely
ignored the arbitratort's efforts. However, it is better if claims are
settled equitably between the parties themselves, and if the conciliator
was only successful in a2 minority of cases his existence might still be
justified. Suffice to say that the Association's proposals merit investi-

gation.

REFORM.

Perhaps up to this point this paper may have seemed a slightly

tedious exposition of overseas practice. However, while %h%nk%nevfﬂvng

on the reader, the preparation of that exposition gave the writer the

opportunity of reflecting on poOssible refoarms for New Zealand.,

The views I have come to are these;
l. There should be set up 2 small claims court in New Zealand, to hear
disputes involving amounts of up to $500. This amount should be re-

viewed periodically to take account of factors like inflation.




2. Initially a pilot scheme should be set up, preferably in Wellington

but otherwise in one of the 3 other main centres.

3. This pilot court should run for a trial period of 12 months, and if
successful it should be extended. while it may seem discriminatory if
one city's citizens have a legal service not available to others, it is
better tha! some people are fortunate than none at all. It would at

any rate only be for a limited period.

4. For the trial period the court would hear only consume claims. On
the basis of the first 12 months experience a decision could be made whether
to continue with the court at all, or whether to not only continue it but

also to extend its Jjurisdiction to cover tortious actions as well.

I am still ambivalegﬁ on this particular point. On the one hand
e
I can see the strength‘grgument that a2 person claiming $50 from Wool-

worths should not be in a more favourable position than another person
claiming $50 from his neighbour for accidentally bumping into his car.
On the other hand the principza e r e establishment of the
court should be to provide the machinery to remove the impotence of

the wronged consum ‘aced with th alities of hig positions. My

own view i hat t f : ! not necessarily be judged
on the numbe ims lodge« S e mere existence of the
court will be a deterrent, and success i this respect is probably

not measurable by means of empirical

5. The question which has most troubled me, and which is central
the question of form the court should take, is that of who should
judicate.

1 eventually narrowed the field down to 4 possibilities. d
carded a fifth and sixth possibility, Magistrate or Supreme Court
and Justices of the Peace, since it will not be possible to dispense with
lawyers unless a legally trained person adjudicates, adopting an inquisi-
torial method.

The four possibilities are:

(i) Retired Magistrates. There are many retired Magistrates whose

still very agile brains could be employed in the capacity of small claims
adjudication. I do not subscribe to the view than anyone over sixty-five
is likely to be senile, my only reservation about using retired Magistrates
in this role is their ability to adapt from the adversary to the inquisi-
torial approach. However I am satisfied that there would be several re-
tired Magistrates with the ability to adapt, even at that age. Whether

the particular persons would want to take the job ®n is however another

question, There are very likely only a few men with the right qualifi-




cations and disposition for the jobs and it would be best if only a

few adjudicators are appointed so as to ensure thoseadjudicators gain
experience and become skilled in this particular area, This is an
obvious efficiency promoting measure. However, if only a few men are
appointed then they are obviously going to have to undertake a reasonable
amount of travelling, and this may be incompatible with their ideals of
retirement.

(ii) Newly appointed Magistrates. Small claims adjudication would

be the first duty of newly appointed Magistrates. Ideally there would
be two Magistrates appointed, one in Auckland to cover all but the
Southern tip of the North Island, and one in Wellington to cover the
lower part of the North Island and the South Island. This need not

be regarded as a probationary period, but it would be a way to tap the
energy of the younger Magistrates. On the appointment of a new Magis-
trate the longest serving of the two would take up ordinary magisterial
duties.

This is the solution I favour most, but I realize the practical
difficulties. To persuade good lawyers to accept the financial step-
down and the onerous duties of the Magistracy is by all accounts be-
coming by no medNs easy. It might be made even more difficult if
they thought that the handling of small disputes in the first part
of their tenure was demeaning to them. 'here is also the lack of
variety of work. I believe it would be rewarding and interesting
work, but it might be difficult to persuade prospective Nagisirates
of that.

The other advantage of new Magistrates is that they would still
be adaptable. Some Magistrates, after years on the bench, develop
a tendency to regard the courtroom as a microcosm over which they
have absolute dominion, and it this type of autocratic approach which
I was thinking of when I suggested in (1) that if retired Magistrates
were to be appointed, tolerance and flexibility would be essential
attributes. As a general rule it might be that younger Magistrates

might be thus better equipped for the job.

(iii) Existing Magistrates. The simplest way to implement pro-

cedures for dealing with small claims would be to insiitute 2 new set
of rules within the existing Magistrates Court rules, setting our small
claims procedures. Selected Magistrates would be given small claims
warrants. There are several problems with this however. Firstly,

I have doubts about the ability of Magistrates to step from a court-
room after hearing the advocates advancing their cases, into a small

office and then adopting a different mantle, eliciting the facts

themselves, ensuring proceedings are informed, and generally setting




the parties at ease.

Secondly, it may be practically speaking easier to persuade the
general public and lawyers and the judiciary in particular, to accept
the concept of a separate consumer forum than it would be to persuade
them to make a special exception from the ordinary rules governing civil
litigation in the Magistrates Court. One can see that lawyers would
balk at being disallowed the right of hearing before an ordinary Nagis-
trate, and there might also be grave reservations expressed by the more
conservative members of the profession about the relaxation in the rules

of evidence and procedure, and about the lessening of formality.

(iv) Practicing Lawyers. There are two possibilities here; %o

either use lawyers on a voluntary basis to arbitraie, or to pay them
for their services. Obviously volunteer adjudicators would have the
advantage of lowering the cost of the court. The disadvantages would
be the difficulty of obtaining suitable people who would be willing to
devote time to this task, and the fact that there would inevitably have
to be a roster to distribute the work, and those on the roster would
hear too few cases to become quickly experienced in this field. And
since no lawyer would presumably be prepared to take time off work to
travel to other cities on an unpaid basis there would have to be lawyers
appointed in most cities and towns. This would not only exacerbate
the problem of there then being too many adjudicators for the number

of claims but also would increase the possibility of bias through the

lawyer knowing one or both of the parties. Allied with this problem

0
is the whole question of judicial independence. Even a2t the small

o

claims level this is desirable. Additionally, the greater the number
of adjudicators the longer the time it would take 10 build up a2 body
principles for the ensuring of a reasonably consistent treatment

small claims throughout the country.

Having a2 small panel of paid lawyers who would each, say, devote
a morning or an evening per week to the hearing of the claims would
mean that each lawyer would s 1 acquire experience. If a lawyer
knew a party he would disqualify himself. Having regard to the
difficulties mentioned in (i) and (ii) lawyers may be the most

practical solutions. Lawyers do, on occasions, sit in a semi-

judicial capacity, for instance in the Coroners court.

Arbitrator or Judge?

There are many who would argue that the lawyer in private practice
would be better suited for the role of arbitrator, rather than for a

formally judicial role.




Arbitration, whether compulsory or voluntary, is not a suitable
solution to the small claims problem. It is firstly generally private,
and no publicity resultis (this could be remedied by publishing the re-

:  Queensland g
sults of disputes as is done in Auekiemd, and should, I recommend, be

done here).

Secondly and more fundamentally, it was my experience while at "Con-
sumer" that arbitrations often acted to the detriment of consumers; this

was most noticeable in building disputes where the contract contained a

provision for arbitration which removed the consumer's normal common
1

law rights. Why this is so I am unsure, but it seems that traders
and those of the commercial world generally seem ©0 be better equipped

in coping with arbitration than consumers.

Lawyers, 1 conclude, could be used if they were paid, acting as
officers and not as i , and if there were sufficiently
ensure they quickly become experienced rather than having "small

duty" every 2 or 3 months.

lawyers were used re must b aken to ensure that those with
a possible bias are excluded. W, s with a large commercial experience
would be largely unsuitable, since they would tend to dwell too largely
on the technical points of law involved rather than look at the substan-

tial justice of the matie They might also tend to be rather 100 much

alicned to the business viewpoint.

The Report of the Committee on Court Business, released in May 1974

o~

states the sma claims could be disposed of by "possibly

roster system of ywrristers who we be prepared to sit in the Small
3

Court on the understanding that there were no legal representa-

of the parties".

On mention of the Committee on Court Business I should perhaps mention
Mr F.D. O'Flynn Q.C's paper se in the appendix of the Report. Mr
O'Flynn states that he thinks the correct solution for New Zealand 1is
that a small claims court should be run by the Registrar of the Magis—
trates court as a branch of the court. I reject his solution for the
reason advanced earlier, if lawyers are to be dispensed with then the

a

presiding officer will need to have legal training. If the registrar

is a gqualified lawyer then of course my objection is over-ruled.
6. Venue. Obviously venues would be dictated by the circumstances
in individual cities and towns. There would need to be at least one

central registry, and possibly one in each of the 4 main centres.




Convenience would probably dictate that these should be located in
the Justice Department near the Magistrate's Courts, for the reasons
set out in 9.

Other than the actual administrative centre(s) the court could be
constituted where the adjudicator directs; in a Justice Dept. office,

a schoolhouse, a country district town hall, a private home.

Te The Crown. Small claims courts should have jurisdiction to hear

claims against the Government, independent corporations, and Local bodies.
If N.A.C. overbooks an aircraft, or the Post Office overcharges a tele-
ohone subscriber, the consumer should have the same rights of redress as
a consumer sold a faulty product by a private trader has. It disturbed
me that the Consumers Institute lacked the resources and the courage to
investigate Government Departments and Public utilities at any more than
Actions by small claiments, publicized in
would zo part way towards the removing of the help-
consumer faced withe the omnipotence of the "faceless

bureaucrat".

8. As in Queensland, names of parties, the facts of a dispute, and
the decision reached should be published regularly in the daily news-—

papers.

. I see no alternative to the enforcing of judgements than by the
consumer registering it in the Magistrates Court and enforcing it as a
normal debt. This may be a weakness, but it would be gquite out of the

stion to set up a separate enforcement agency 10r Sn 11 claim Hope-
fully most traders would pay the amount of the judgment or do the work
ordered when ordered to do so. Publication of defaulters would be an
effective way of ensuring that this occured. Only the shadiest of

traders would be unruffled by publicity of this nature.

10. Procedure should be simple, in this regard the New Zealand legis-—
lators could do well to study the Queensland and Victorian Acis closely.

Normal s of evidence should be dispersed with. Proceedings should

be low key and informal.

11. As in Queensland, lawyers should be excluded unless the adjudicator
sees a compelling reason for allowing them,

Such a reason could be a request by a consumer with a complex prob-
lem and who indicates that he doesn't mind paying for his lawyer. 1In
such a case the trader would also be allowed 2 lawyer. Neither party
would be allowed costs in respect of the lawyers, however, unless the

claim was obviously frivolous or vexaclious.




If the circumstances warranted it the parties would be allowed to

bring a friend, or relative 1o reassure them, or as interpreter. The

adjudicator would decide whether this was warranted.

124 would file in the registry a simple claim

form setting out the

Consumers with a dispute

details of the dispute. The redress claimed would
not be necessary, the adjudicator could decide the appropriate redress

after hearing both sides.

Help in filling out the forms could be sought from a solicitor, the

clerk at the registry, or at the Consumers Institute Complaints Advisory

Service. Many of the claims would be BHrwarded by the L.A.S. after they

themselves had been unsuccessful in obtaining the appropriate redress.

13. Finance for the scheme would come mainly from Government, though

a scale filing fee would be charged. To keep Treasury happy filing

fees could bes

Filing fee
$100 $3
55
$56.50

Claims up to:

$200
$300
$800

$10. 00

$400

$500

These are suggestions only. if no particular amount is claimed

the consumer could pay a fee commensurate with his rough estimate and

an accounting could be done later.

If the consumer was successful in his claim then the Trader would

pay the same amount, not to the consumer to reimburse him, but to the

court.

the fees not meet the full cost of the court, they

Obviously

would at most amount to bsidy.

Consumers would not be reimbursed their fees by unsuccessful defen-

unless in exceptional circumstances, when the adjudicator thinks

dants,
.t

the conduct of the trader

would thus have to pay a double

pays" principle would pertain
a trial

14. As stated i I

for

claims. would include consumer/plaintiff

consumer debt

fer cases where consumer files

period the

a notice of

In that case the trader

this.

In most cases, however, a '"user

"iser contributes").

would hear only consumer

defended

court

actions, and

The Magistrates Court would automatically trans-

intention to defend to the

Fietsria Unlversity of

Y {
LA Aw2 8
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small claims court. Procedure would then be the same as for consumer

initiated claims.

15. In each city or town there would be a panel of experts, perhaps
supplied free by, e.g. the Master Builders Federation, the Automobile
Association, or the Electricians Association. When the small claims
adjudicator found himself faced by a Technical problem too complex for

him he would call on the services of the expert. If volunteers could
not be found, then the cost should be met by the court, and not by the
parties, unless it was & frivilous or vexacious claim or unless in all

the circumstances having regard to the defendant's conduct the adjudicator

thinks he should meet the cost.

16. The legislation should be sufficiently flexible to allow not onl
: ; y

the tribunal to be constituted at any place, t also at any time. If

the litigants found it inconvenient to attend during working hours (for

example a consumer might lose wages or a small trader might lose business)
then the court should be able to sit in the evenings or on Saturday.
would not necessarily disadvantage the adjudicator who would have a corres-—

ponding amount of free time during the week.

>ittings of the Court would be on appointment basis. The Registrar

would estimate the amount of time needed to hear each case.

CONCLUSION.

I have set out sor of the features I would like to see incorporated
in a New Zealand small claims court. It can be seen that many of my
ideas are borrowed from the Queensland tribunal and I make no apologies
for this. The Queensland and Victoria tribunals seem to me to have the
advantages of simplicity, flexibility, informality, and relative economy.
There are of course serious and weighty problems to be considered in the
establishment of 2 small claims court in New Zealand. The greatest
obstacle is that which faces the multitude of persons suggesting the
reformation of a particular institution, or the establishment of & new
one, money. But the cost of a properly thought out scheme is by no

means prohibitive.

Apart from cost there are other problems to be overcome: for instance
finding suitable people to adjudicate, but these problems are not insoluble,

as overseas experience shows.

health services, our educational services, our transport ser-
vices etc. change in form, modernize and progress to fit changing social

economic circumstances, so must our legal services. There must be

growth and regeneration otherwise the courts will grow to be anacronistic




and ill-fitted to modern conditions.

It is time for a small claims court.
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