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11 PEns o TAL Th JTTTlY BY Acr; r ri ' T" 

In any corn pens at ion scl.eme s ncr as thr1t es tab J istied by 

the Accident Compensation Act 1 972 there are :four l>road areas 

o :f interest : 

( i) \ ho Gets coverage? 

(ii) For wbcit c1re they covered? 

(iii) Ho-w much do they r;et? 

(iv) l.vho pays :for wl1 nt they get? 

Thr our;l1out the debates, co '11 1i t tees, c O'Tln lss ion and reports on 

the Accid0nt Compensation Scheme much emphasis has been placed 

on who wjl,l qun.li:fy :for ccn pensation. On Febr 1 iary 9, 1 97.'..3 only 

eight mont s hef'ore i;l1e Act was ci1Je to c0me into force the 

1Iinister of' L2bour (.tr. \vatt) anno11nced r1 f11rther six montl s 

delay so thnt cover could be e ·tended to non-earnf'rs, including 

ho1 1sewives, frol'1 the outset. ,\ mere glance at tl 1 0 debntes 

shows that tl 1e issue of wlio pays has been fully argned: tr1e 

debate o~er S.112 being reg nrded by mnny politicjans, employers, 

unions nncl commentators ;is one of tl ' e hir,-hlivhts of' t1 1e proceed-

inF,s. The quc1ntum of' pnyments llas also received close, ii' not 

always c1ccurate attention, ln1t the importnnt issue of' the 

extent oi' individunl covcrnr;-e apnears to l1nve been l; rgely 

over looked. 

The Woodhouse Report ( 1 )acknorledged the lor;ic of 

inc 1 ud ing sickness with in the scheme hut :felt tr• c1 t logic must 

yield to ot~er considerations, mninly the complexity nnd 

upheaval of' total co-ord i nr1t ·i on c"lnci the 1mc0rtainty o.f the 

effects. The Heport reco'1 ended tl•Rt sickness cover be 

(1) Tioyal CoPmissi on of I nqni.ry into Com'1ensation .for 
Personal Inj urVic\8riteCTnrviPs1ty1~ 

Wel!ington 



2. 

restricted as uncter the \• orkcrs Compensation ,,_ et 1 956 

although it did crnnsider n wider definitirn of' accident 

based on the Internation2l Classification of Diseases(
2

) 

and a proposal relating to industrial dec1fness (S68) was 

adopted. The prol,lems of classification were acknowledged 

in the 1969 Wnite Paper (J) hut no firm reco,,mendation uas 

( 4) 
made . Tlie (;.air Deport (1970) only considered the matter 

of definition as a side issue tote relationship of Social 

Secllrity to Accident Compensation, nnd 11ade no positive 

recommendation. 

DIJ>OHTA1 CE OF DEFINJ TIC . T. 
Whether or not the Workers Compensation A·c t de:fini t ion 

is suitable is important bccnllse it determines whether or 

not a person has 6over unrler the new Act . This in turn is 

important for two reasons: 

(:L) Obviously only tl ose with cover unrler tbe Act can 

(2) 

(J) 

( 4) 

claim under it. Others must rely on Com1 on Law 

or Social Security. Thus the def'inition in a v<>ry 

real sense defines the scope of coverage of the Act. 

(ii) If a person l!c1s cover in respect of t e ;1cciden t 

then any c1ction for damnGes in respect of tlc jnj1rry 

is barred hy S. 5 ( 1 ) (a). Thns, in circ11mstances 

where a person wishes to sue in negligence 11e may 

wish to show that 1e is not covered uy the Act. Such 

a situation co11ld nrise where r1 person wishes to sue 

his doctor for neglir;ent tre;•tment nnrl wo11ld want to 

show thnt the injury s1Ji'fered nt the hc>nds of the 

doctor was not personal injury by accident. 

para.289 1:anua l of tl e Internati.onal Statistical 
of Diseases, Jnj,rries nnd Causes oI' Death,W.H.O. 
Commentary on Hcport of Hoyal Commission of 

Class ific at 10n 
r~eneva (1957) 

(p. 243 
Tnq uiry 1969 pr>r as. 224-2J2. 
Select Corm11ittee on Compensation f'or Personal Injury in 
New Zeal8nd prras. 16-18. 
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J. 
It is interesting here to note that t e scope of cover 

under tbe Act in any matter before the Court is not a 

natter f'or tl1e Court, but falls within the exclusive 

jurisdiction of the Comnission - s.5 (/+) ( 5 ) Ttat section 

assumes tbat whether or not there has been personal injury 

by accident can be decided by the Court, but whether that 

injury is covered by the Act is a mnLter for tl1e Commission 

to decide. 

by S. 5 (11 ) • 

The Commission is given "exclusive jurisdiction" 

However , its decision is itself appeRlable to 

the Administrntivc Division of the Supreme Court uncler S.1(i8 (1 ) • 

The aim of' thjs somewhat complex system is to ensure that there 

is so1;1e balance between the Co11'1J ission r1nd the Co•rrts. 

It was :felt tl1c1t the Cotrrt srio 1 lrl not decide t e matter in 

the :first instcince since one of' the premises on w!Jicl' t.l'e 

scheme is based is tl1c1t t e ndversery systeri is not nppropri-rite 

to a social welf'are sys ten o:f tl j s type. At i11e same time 

it is pcrraps undesirable to hc1ve the Commission deciding 

its own case, rind so the present compromise situ, tion was 

devised. 

Even s.5 (4) docs not make clear whether the Court or 

t e Commission is to decide whether tlere has been 'personal 

injury by accident' since it relates to covera~e f'or a person 

"wl10 hns snf.fered personal injury hy accident ". 

Actions 11nrler insur~nc<' policies .-irr s;,0cU'ir,11,, 

excluded fror1 tl!e barrinf; of action nrovisions by S.5 (2) (b). 

Jlowcvcr , since insurance is merely one form o.f c0ntract 

does t1 is i tply 11 ;,t any otl er contrc1ct for compensation 

would he c a 11F,h t bv S. 5 ( 1 ) (a) ? ArguRb ly, an action hased 

on crintract is not strictly c1n 'action ••••• .for damnges in 

respect of' the injury' - s.5 (1) (a), but is an action in 

(5) Inserted between tl 1 e first ancl second reacl ings o.f the Dill. 
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4. 

respect o:f a breach of c0ntract. The question of whether 

the courts wou]d m;:ike this distinction is outside the scope 

of tl1is nrticle, but is relevant insofaras it provides reasons 

:for an injured person raising of 11is own volition an issue of' 

interpretation of' the scope of tl ' e Act. They are s i tnat ions 

where the process of the law '"lay be invoked by the injured 

person not by way of appeal fro~ a Commission decision not 

to grant conpensation, but ns part of' an action where the 

defendant will be seeking to show thc1t the plaintif'f ·was 

covered 11nder the Act nnd bis action is therefore barred • 

In Sllcl1 a situation one :11ay ask whe t110r it is sat is:f nctory 

to hc1ve tbe crllcial issue o:f the Court's jurisdictjon decided 

by a body other thnn the • Cotrrt itself; n,1mely a Comnission 

appointed on the recor11110ndntion of the •tinister of Lnbour, 

(only one of whom need be an experienced barrister or solicitor )~ 6 ) 

and bounrl to carry out the Goverrn1cnt's policies or directed 

by the I! inister.( 7 ) While there is eventually a rigl1t to 

anpenl to the Administrative Division of' t\ , e S11preme Cotrrt, 

there is likely to he consirlerable delay ond expense in first 

going to Supreme Court, tl en through the Cor.niss ion I s 

a p pellate bodies, perhaps to t1 1e i\dministrative !)ivision, and 

.fina l ly bc1ck to tl1e ori <;inal Court. 

IS TID~ LEGACY OF WORY ;ns co IP NSAT l O ADE!;QUAT ~? 

The Shorter Ox.f'ord Diet ionary defines Ace ide~,! as 

"An event, especially an nn"oreseen continr,-ency; a disaster" 

Injury is defined as 

"Hurt or loss caused to or sustained by a person or 
thing; harm detrir'lent, dnmnge." 

To adopt these definitions would solve many definitive 

problems, for most i.f' not all accidents, sicknesses and 

l<"' or appoint.nent and quali.ficntions oI' Co111nissioners see SS6-9 . 
S.20(1) Precedent :for such n provision, however inappropriate 
it t'Jay be, c nn be fo1rncl in the Br ondc .1s tin~ Corporation Act 
1961 S.11, and Stnte Advances Corporation Act 1 9G5 s .17. 
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discnses can be regarded as 1m.foreseen continr,-encies caus-

in[; hurt or loss to the victi'TI. However , it is not possib.Je 

to surg·ost tllat tl is is the meaning intended by the Act, jn 

view of' S.65 wlich extends the meaninc- of' "injury by accident" 

to occupational diseases in certain sit,mtions only. In 

arldition, s.4 (c), tle unique section setting· 011t t e general 

purposes of tl1e Act, refers to the payinr,- of' compensation to 

persons suf:fering injury bv accjdent II in respect of' w} ich 

tbey l1 ve cover under this et", necessarily i plying that 

there nre some personal inj11ries by ace iden t wl ich wi 11 not 

be compensated. Furtberrnore to adopt the dictionary definition 

would be to ignore the vast body of' case lnw developed over 

'11ore than sixty years by Judges wl10 ,,ere 1 nab le to accept tl1at 

the Legislative intended "injury by accident" to have a 

literal dict.;.onary meaning· under tl e Workers Cor;1pensntion Acts . 

There is no statutory def'init ion in the vorkers Conpensation 

Act nor any other New 7.ealand statute of' the tern "personal 

injury by accident". 

Compensation Dill • 

'or was t1er0 any in the Accident 

I owever, 1·t,e ,-et, in S.2 offers the 

followin{'" :"" Personal Injury by accicent" incllldes in<'apacity 

resultinc- .fro111 an occ11pc1tional disease to tl e extent tllat 

cover extends in resp0ct of the disease under Sections 65 to 

68 of' this Act." 

One migl t Jave thought tr is to be su.fficiently clenr 

:from S.65 itself wl ich says 

'Continuous cover nnd work accident cover shall extend to 

occupational diseases to the extent spcci:fied in sections 

6~ to 68 of th~s Act,' 

It nt least implies th:it disense, if' not covered hy Sections 

65 to 6 8 is not inc ludcrl at a 11. Unf' or tnna tely, there is no 
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attempt to define wl1at is a dis ease or sickness and what 

is an accident. 

Throu.?"hout the Act it is assumed that "personal injury 

by accident" is adequately defined e.g. S.67 (8) refers to 

the right to recover compensation for disease if that disease 

is a personal injury by accident "within the meanin~ of this 

Act". Indeed the addition to the definition in Section 2 

presupposes that the term was already adequately defined but 

for thnt arlrlition. It is my contention that this is not 

so. 

There have been statutory attempts to define "personal 

injury by accident" in otl~er jurisdictions, rnnging from 

Australia to Prince Edward Island. These are of no great 

assistance, but so11c are ctiscussed later in "Proposals for 

Reform" . 

Accordingly, it is now necessary to exanine the Act to 

determine the meaning of "ac cident" in tl1e new scr.eme, nnd 

in particular the relevunce and effect of the wealtl1 of 

Workers Cotnpensation case law in tl1 is field • 

WOHIIBHS COitPS TSJ\TIC 'I' ACT INT.2RPH ','f.i\T TC T s UH.V JVES. 

The phrasing used througllout both drnfts of' the Dill and 

the Accident Compensntion et is "personnl injury b .v accident" 

tle snMe ns in the Workers Co~pensation Act. Some sections 

lave been "lerely adopted fro11 tle Workers Compensation Act, 

e.g. ss.~6, 67 and 68, as acknowledged in the explanatory 

note to tlJe Dil 1. 

In addition to mioptinc,- tlie lnngurlp;e of tl1e Work0rs 

Co111pensntion Act, it would seer1 th.1t prim~ __ facie the 

interpretnt ion r,-iven tl.r,t lang-uag-e wi 11 a] so be wiopted. 
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This view is strengthener:1 by tl1e tr3rlitionc1l c1pproach to 

stc1tutory interpretatj on given by Lord JJerscrell in 

Dank of Englr1nd v Vag-liirno Dros. (S) where Jlis Lords} i p 

said tl1nt in general 8 statute shoulci not be interpretated 

by reconrse to previous law. llow0ver, an important exception 

to tl is genernl rule is tllc1t where a word or phrase has acquired 

n technjcal or precise legal meaninp.; tl e le1;isJature is presumed 

to be awnre of the neaning ascribed to tl nt word or phrAse c1nd 

to endorse it where tr nt sa 1e word or pl1rase is subsequently 

re-enacted • The 1,·orcis "person3l injury by accident" occur 

extensively in both tl e Acci,-ient Coripensnti on Act anrl tl e 

1,vorkers Compensation Ac-t, c1nd in the abse'1c-<' of' any new 

definition or <iirection fro1 the Lef.'islc1tu.re, it is rensonahle 

to ass11r1e tl ;-,t the Legislat11re intendeci the jurlicinl interpre-

tation r;iven trnt lanr:urir.;e under the Work0rs Compensation 1\ct 

to remain. 

This view is borne 011t by a stritement over a 111mrlred 

yenrs old by Bh1ckllurn J. in 1crsey Docks_and I , rbour BoArd 

Trustees v CRmeron: ( 9) 

"Where an Act of Pnrliarnent has received a judicial 

constr 1 ction putting a c0rtain •neaninr.; on its words, 

nnci t.l ' e Legislc1t11re in a s11hseq11cnt Act in pc1ri mntcriR 

uses the srnne words, tl, 0re is fl pres1w1pti on tl nt the 

Legis latnre used tl ose , ,ords intendinrr to express tl e 

me an ing wL ich it 1-ncw has been put upon the s nme worcl s 

he.rare; nncl nnlcss there if; so1•1etl inr, to rebut th, t 

pres11111ption, the Act slo ld be so ccnstrued, f'Vcn if' 

the words wc>re s11ct• tl , t tl1ey •nir-l1t ori~i nnlly l nve 

heen construed otl erwise." 

(R) (1891) AC. 107, 1li5 
(9) (1R64) TT li~L . Cas 443 at 480 
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JUDICIAL DE~~'ITJOT ----------

This will require :11ore lengthy exa1•1ination. :-lost o.f 

the cases on this point have been decided under S.J (1) of' 

the Workers Compensation Act or its Commonwealth counterparts. 

It is sncr[;ested tl 1 nt tl1cre is c1 f'undamental problem in apply-

inr,- these judicial defjnitions, confused as they nlready are, 

to tl'c new \et. $ection J (1) is in a sense a do11ble-barrelled 

scctio11. To qualify for cover under it an employee has to 

show he 11.1s suffered personal injury by RC'rident, c1nrl tl nt it 

arose 011t of and in the course of' employment • I nfor t1 n;,te ly 

tile C1urts t ;.ve not nlways kept these issues distinct. 1.'r. en 

faced witl a problem RS to whetl er tl ere l c1s b0en a personFll 

injury by acrident tl e Co1Jrts rc1ve snmeti1·1es avoided tl ;-,t 

issue by rlecirlinr,- t1 at w c1tever it r1c1y h?.vc been, it did not 

arise out of :ind in the co, rse of employment. Jt'nllavar J. 

in the Jiigl Court of' Austrnlia recoenisecl tl is tc1ctic .1nd 

c nd ernnecl it : ( 1 0) 

"In all cases it is to be remembered thr,t tl1e question 

whether there l ns been personal injury by accident is 

n question distinct fro 1 .:ind lor;ically Rnterior to, 

tLe quest ion whetl er wl ;it hr1s happened ;-,rose ont of 

or in t1e c011rse of tl (> relev?nt employment. The 

qnestj ons· 1 ave not nlways been kept distinct ?nrl T 

m1 not q11i te sure tlint 1ve 1-eot tl1e distinct at all 

points in Ockenrlen's Case (1958) 99 CL! 215 11 

An exnr1nle of confusion of' these issues ;:irose in ew Zealnnd 

in 1ihi Anaru v Hichardson 8nc1 Cn. Ltrl. ( 1 1 ) 

ctif'f'icult case involvin1; pneu1'lon in, Cllt:ircly nvoided tl,c issue 

of whei11er t1,e pne1urionin w;is injury hy acrirlent by decidinp: 

thnt tl is pc:irticular c,,se of pncrnnonia 1 ad developed too q11ickly 

to hnvc nrisen out oI'. or in tl'c cn1 rse of employment. ( 1 2 ) 

( 1 0) 
( 1 1 ) 
( 12 ) 

Tlie Comnonwealtr• v J'ornby (19r,o) 10J c1n.558,597. 
(1 92 iJGLl{ . 5 7 5 -----· -
.'ote tl1nt in a )propria-te cases pneumonia ha~ bcPn ·held 
to be injury by F1ccident. 
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The dis t inc ti on between the injury and the ace ident 

must nlso alw;:iys be maintn inerl. Lord Atkin er1phas ised 

this in Fi:fe Goal Co. V Yo:,ng ( 1 J) as being particularly 

important in cases where the injury and the accident can 

scarcely be distinp;uishect; for example, the heart fails 

w11ilc 8 worker is turning a screw or li:fti.ng his hand. 

If cmplo~nent gives rise to a poisonous bacilli infection, 

the f c1c t trn t it entered tl r 011g a 11 non-einoloymcnt 11 c11t j s 

irre levnnt. If a worker received R trifling c11t c1t Hork 

tllro11gl1 w. icJ a non-employment bncilli entered he is co11pen-

sated because tre inj y is a direct res11lt of' tr,e r1ccident. 

Such findings necessitate tl e careful maintenance of' a 

distinction between the accident c=md the injury. 

In Fenton v Thorley Co. Ltd. 
( 1 I[) 

I ord Lind lcy said 

"The ,vord "c1cc ide nt" is not a techn i..c nl legal ter11 

with a clenrly defined meaning . Spanking generally, 

hut ,vi th reference to legal liabilities, an ac r ident 

means any iinintended 8nd unexpected occurrC'nce wl ich 

produces 1 urt or loss". 

~ven in 1903 tr is s tatc110 nt was a er os s overs implication 

and Lord Rob0r ts on was c 1 oser to tl·e realities of the 

situation w11en he said jn t c sane cnse ( 15 ) 
" 11ch porinp; over the word "accident" by learned 

c.o,mscl 1,as evolved sopie subtle re;isonin,'?' about 

tl esc sections. I coni'es s tl : t tl c c1rg-11!'len ts 

seem to 111e to be entirely over tl c le. ds of J>rirlia-

rnent , of employers an< of , orl en." 

A :further s0.venty years of judicial activity has not clnrified 

t} e s i t u ,1 t i on , q u i t e t r e r ever s c • My task now is to 

deterndne whet er tlle problems of' interpret;:it. i.on have b0en 

reduced or compounded by the Accident Co111pcnsation Act . 

(19lw) Ac. lr79, lr88, 1189 
(190J) AC. 433, 1J5J 
I!Jid h 52. 
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It will be obvio 1s tl1at tl,e tactics of decidinp; whether 

an injury arose from employmc nt before decid inR" wr>etber it was 

an injury by accident will not be availa le in the majority 

of cnses. In addition, "'lany of' the comments by leadin.o,- members 

of tl·e juciicinry in cnses wl icl will be prima f'r1cie binrling-

will be diff'icult to apnly to a cor1prehensive sc1--eme. T! is 

rais0s .f'11rther issues as to how f'ar tlie previons autl ori ties 

can be accepted, and if they cannot, w nt interpretntlon can 

Le substituted in their pl2ce? Tre principal problem areas 

in the definition of' "injury by accident" nre: 

( i) Acceleration or aggravation of prc-cxistinr,- disease. 

(ii) ~isease contracted by what is alleged to be no 

accident; includin~ musual weather conditions. 

ACCJ:<-L.,1{,\TlCN CF PHE- I;X1ST[ i DIS,AS . 

It is clenrly est2blisr,ed th' t nn employer ,mst take 

his employee ns 1 e f'inds 1 i11. Jn 'fcC2rthy v Fnion Stem:1 

SI i;) Co.(·.') Ltd. (ll1) Strin~er J. snirl: 

" J t is c le ar t 1,;, t i a r1an's pl ysical condition is 

stch ns to render l ill partic11L1rl r s,1sceptiblc to 

r;rnvc conseqnences fron1 an accident, wl1 icl ·in a 

nor•wl l ealthy person would h-ve no s 1ch conseqnences, 

thnt will not c1.:ff'cct the r ~l't to co"1ponsation for tre 
triore SC'rio11s re$ nl ts." 

Cozens- r·ill'd y m. in )otzauor v Str;,11d Pa.lPcc I otel ---·-- --- ---
stated tle proposition succinctly: 

11 t 1 c me r e c ir c t , 1 s t, <1 n c e t 1 at a per i' C' c t 1 y 1 e a 1 t y 

nan wo1 lo not h, ve 1rie t- wi tl~ it is no ;inswer ;it al 1 11 • 

1n OelcLcr v Tjm~~ __ ,orour:l Conncil (l · ) the plaintiff' was 

in ju.reel 1,:r i le er a.n1•. int~ nn e:ngi re, nnd, n 1 thour,-1 t.1 ere would 

(16) (1916) N. 
(17) (1910) J 
(1) (19J7) I 

• L • T • 1 1 5 l1 , 1 1 5 8 
.cc. J87, J89 

• J 72. 
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1 ave l,cen no i nj11ry 1- rirl ri is .irr:1 not a] rcwly heen tuberc11J ;,r, 

1 e 1vas awardeci c ompcnsr1ti on. 

\vhen appljed to t1 C' cot1prehensiv0 sc11c1J1e, tl is r11le ay 

present ~nun csirc1blP hindr,•nce to the ret,;:ibilit;iion of tbe 

dis;:ibled j nt.o tl,c corn, m1 i ty, i'or c11ployers v:i 11 he less wi llinv, 

to t·kc risJ-s where trc period of potential li ;--bi lity is 168 

1tcvrs per week, rntber tl1c1n 40. Tr is will likely leacl to 

lnrge c 1ployers, notc:1bly p;overnment clepart1icnts , insisting· 

on eve, stricter medical exnninati ons llei'ore employment. 

The ,1ltcrnativc 110,vcver, wculd be to cilllow e11ploycrs to 

apply some sort of' exclvsion clause wl icli wo11lcl be alien 

to I he concepts of tl1e s che1 ,e, ,,nd tot n lJ y 1mci es ir able • 

. ART CAS::.,s 

This ccite,;ory involves sc r.1any people nnr so 11any problems 

t11nt it deserves individual ccnsideration. fn 1970 (l 9 ) 1 car t 

disec1sc was respo.1sible for J6<J~ (male) ;rnd 30< (f'etnrlle) of' 

all deatl s. (20) Tl is a 1 o uh t c d t o s ot 1 c P , 1 Q 1 cl c n t 11 s , r one 

in i'ive of' those persons ,icl 1itted to hospital ,,itl c r1r, in c 

com'Jlaints. Tl is is indicntivc of t 1 e ]nrge m1nber of' 

persons -f'.fected , P,ltho •r;r it tnlrns no c1cco11nt of tl ose 

persons beinr, treated f'or riecrrt disease 011tside hospitals . 

It is import,int to these persons, i.rcir dependents nnd 

advisers to know to "1 ;it extent heart disease prccipitcited by 

c:ffort will be cn~pcnsat~d. 1·ncJcr horkers Cor:ipensntion 

lee;isl,tion a ,,,orkcr merely ncl i.o show a ca11snl rclntionsr ip 

b0t1·1ccn the ernploy1 ent . nd the njury. The leading cnse in 

point is Clover Clayton v Iu~es ( 21 ) 
A workf'r wc1s s11ffcr inr,-

:fro111 ndvnnced l eart dise,ise , E'O thnt 1 is aorta colllcl h2ve 

(19) 1972 New Zenl~ncl Ycnrbook. 
(20) Iy cofl1pc1rison t1'c n11ch ,,11blicisccl ro;-id toll for 1970 

was 6'i9 cr1t1s. 
( 21 ) ( 1910) AC 2h2 
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burst 8t any time. In fact it burst wl:ile he was using 

El sp8nner to tighten a nut, an activity w},ich he performed 

frequently a11d involved no speci2l or unusual strain. The 

House of' Lords rea.ff'irmed tl!e definition of' "r1Ccident" it 1 nd 

given in l•ento£...2.._Thorley as "an unlooked £'or mishap or an 

1mtoward event , wt ic1 is not expected or designed , 11 c1nd 

found thr1.t t1'e worker } ad suff'ercd an acrident . 

of' c;:-iuse Lord Loreburn said, ( 22 ) 

On tLe question 

Tl e 

11It secr,s to me eno r;h if' it appears thnt t1e empJ.oynwnt 

is one of the contrilmtinP' causes withont whicr the 

a'cident wricl happened woulf not have happened, and 

if tic accident is one of t1 c contributing causes without 

wl icl the injury w icl1 actuc1lly f'ollowed ,:olrlrl not hnvc 

f' o 11 owed • 11 IT e t ll e n s a i d , ( 2 J ) " I d o n o t t 1 ink h' e s ho 111 d 

attach any importance to tre f' et 1h"t there was no 

strain or exertion out of' trc ordinary." 

It l\1 as suggested in argument tl at i.f tl e c la in. 1·:as 
,•]lowed t11en everyone wr'ose dise;-ise Li1lecl him at ·work 

uould be entitled to co1'1pensation.. Lord Lorelrnrn 

r cpl i e d ( 2 4 ) " I cl o not think s o , and for t r is re as on . 

It may be th,1t the ,,,ork as not, as El matter of' s1•bstc.nce, 

contributed to tr.c nccident, thowrh in f'.1ct the accirlent 

1 c1ppencd wliile he was work.in[; •• • • 

dirl 1 e die f'ro·n tl e disease nlone 

In o trer words, 

or f'ro11 the dise[lse 

nnd employment tcikon tori;ctl er, lookin1; at it bro.:ic.lly . " 

Tlio sa11e approc1ch is t.=iken in ·e,v Zen], nd , see luir v 

J C IT ft Itd ( 2 5) a s1·111·1ar f ... s·t t· h • • u on _, • . . Ac l, ,. 1 u c1 1 on w • ere 

Fraser J . sc1irl p . 252 "There trust hC' evidence t1 nt the 

strr1in of work contri.b•1tecl to tl1e dec1tl, rnci tl nt but 

f'or i,l .:1t work l•e wo11lci net l1avc clied nt thnt time . '' 

r ir 'sC:.:is e appl i0<1 i ho test ;is lr ic c own by the JT011se 

of' Lords in Clover Cl:-:iyton .:ind in lcf'arlane v Hutton 

Dros . Ltd . ( 26~tl1 ;1t n,e str;:iin nPcd not in nny way 

ho out of the ordinary 'ncl indeed can even be less 

than the 1vorker is ace 1 stomed to rJ inF, . 

above cases all nrnk.o ihe point that not every ,,rnrker who 

dies from a clisease at wor]r will be co 1npensc1ted . 

(22) Ibid, 245 (2J) Ibic , 2/16 
(2h) 1 b ici • 247 ( 25) ( 1 929) . 'l 1n . 249 
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Compe, sation is payable only if tlie work contributed in 

some way. J'o-¼ever , under the Accident Compensation Scheme, 

the context of the nccirlent is irrelev,111t . .Ti is diff icul t 

to see how these tests c c1n be reformulntcd Ot'li tting reference 

to "work" or "arisinr,- out of ::md in the course of emr,loyment" 

und r the new scheme. It wruld seem thnt any strAin , 

ho1,:evcr slir-ht, sucl1 as lifting a parcel or digging tre ,;c1rden, 

if it is a c on tr i b 11 ting cause to t l, e he :=ir t fa i 1 ur c , c n n he 

regarded ns an accident entitling the victi to cr,mpensc1tion; 

since if t~ose acts were rlone within the scope of employment 

they would h8vP been compensc1ted ~nd where the crntinuous 

cover screme applies there is no provjsion for mal·inv. <' 

distinction between work nncl non-work accidents . With the 

II011se of lords going so :f,:ir as to suggest tl at the h1rninv 

of a nut can be suf'ficient strc1in to crevte an injury b 

acc.ident, the Act is im 1rnsing a diff'ic11lt <luty on the Commiss -

ion to draw a ctistincti on between tl is ;incl t l c nntural 

progression of the disease . Under 1."orker s eompens at ion 

legislntion the courts s0crr: t l1c1ve accepted tlwt so 1.onr: as 

there was some strain relating to tle employment, sucl tlat 

it could conceivably he a contributing cF111se of' tlH' accident , 

then the 1·1orker was entitled to compensation . T nder the 

Accident Compens ation 1\ct, witl1 the employment require•nent 

re111oved , it wo11lct seem thnt if 8nyone enti.tlecl to continuo11s 

cover cnn show some strain tl at at some ti•nc was a coniribt1t-

inr; factor, he will be cntled to cover tinder the Act . 

It shouJd not be a ssumed that it will be any ec1sier, for 

the injured party to srow that his injury occurred b y 

accident . Un<ler \forkers Compcnsntion lee,-islc1tion the plaintiff 

11ad to slow that tbcre was in fact a strnin as c1 contributine 

factor and tl is wns not eF1sy to do , even where the worl·cr 

was n mnnunl worker f'o md dead in tlie process of l•is allotted 
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task. 

A final example serves to i l.lustrnte clearly the problems 

likely to be cnc0untcred hy the Commission 

In Jilton v Dillin~ton nnd ewton Ltd . (27 ) 

strained himself in startin is lorry . 

in tt is arec1. . 

a lorry driver 

Shortly after, he 

had a month off' work with influenza . A month after l•is return 

tow ork e died , the evidence being th;-it he had been continuously 

ill from tLe time of the strain until l1is rlec1.tr . Medical 

evidenc e was g-iven that the driver had c1 longstandinr,- henrt 

disease ::i nd coulrl have died :from any sudden str;:iin . The 

Court of Appeal was SRtisf'iod , ( tl ol1gh tl1e County Judf~C was 

not) that tLe strain l'ad contributed to his rleath <1nd coP1pen-

sation was aw ;,rded . Jf' snch a case were to arise after 

April , 1974 with the strain or.<currinr; .from slovelling cement 

at hone, wovlrl the Comri1ission ciward coMpensntion? Cne of' 

tlle f'irst problems w011ld be establishing arlequate proof' o:f 

the accident and its effects . Tn Workers Compensation c.ses 

the onus of proof' is on t1 e plaintiff' to sl1ow pcrsonnl injury 

by accident , nnd it is not sufficient to show th n t it is 

equally ,-,s probable th ri t the injury ;:irose f'ro1i1 accirlent as 

f'rom natural causes. The onus is on tLc plaintiff' to show 

injury by accident on the bnlance of' probnbilities . 

A g e r1cral feeling expressed curing 1he Com•nission nnd 

Committee stc1ges of' 11w Accident Compensrition Act wns thnt 

the benefit of' any doubt sl,onld be ex<>rcised · n f'avour of' the 

injured party . Tl, i s is c ons is tent w i t h a s chem e a i m c d 8 t 

socinl wclf'nre genernllv , but is not expressed in the ;\et . 

In tl · c · nterests or cl"rity , and to provide some r;Pideli.nes 

for the Comnission, there should be n clenrly stnted 

pres1 1111ption of' accident , tLe onus tlen bein{" on tl1e Commission , 

i:f it desired to dispute c1igjbjlity , to sl1ow th;-t what 

(27) ( 1936) J AII. ' . • H . 292 
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happened was notliinr,- more than t e naturc1l progression of' 

a disease. 

CO 'TRACTIO. F DISEASE HY ACrIDE1·T 

"While a disease is not in itself' an accident it may 

be incurred by accident, and tb2t is enour;h to satisfy the 

statute." - Lord T'inne<1r in GlRsr;ow Coal Co. Ltd. v Welsh f 28 ) 

The problems in this Rrea f'all into two major types. 

They are:-

( i) The problems cm1sed by the contraction of' traumatic 

disease, e.G. anthrax, scarlet fever. 1lhere such 

disease is c mmon in the employment but not elsewl1ere 

the Co1rrts have assuMed there was an accident and 

drawn tle inference that it 8rose out of' and in the 

co11rse of employment. Will the Com ission be as 

prepared to find an accident where t1 e disease strikes 

at home or some indetcr inable place? Could nnd 

srould the Comr1ission retain the non-compensatable 

category which the Courts called natural incidents 

of the employment? If' so, whc1t .form should it tnl·e? 

(ii) The problems cc1used by the extension of' the pneumonia, 

heatstroke, frostbite cases (f'orce of' nature) to a 

contjnuous cover situc1tion, bei"lring- in mincl that if' 

an occurrence shonld properly be regc1rded as an 

incident of employ11en t, tlic Collrts lwve not always 

been prepared to hold that wl at occurred wns an 

ace ide nt. 

A distinction hns bePn 1wintc1ined between traumntic nnd 

ideopathic disease. Trnrnnatic diseases are caused bv an 

attack (albeit of'ten seemingly theuretical) on the victim, 

( 2 8) ( 1 91 6 ) 2 AC. I , 9 • 
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includinr, attacks by tiny ~icrobes. Irleopathic disenses are 

spontaneo1 s, lrn.vinc; no ctistinct cause and usually no precise 

duration . They a1 e, by dcf'inition, excluded f'rom the term 
r 

"pcrsonnl injury l>y accjdent". The q11esti on remnins as to 

wren c0ntraction of disease by invasion of germs can be 

rec;ardcd as be i nr; hy ace ident. The sections relatinp- to 

co 1pensation for industrial disease arc substantially repeated 

I'ron tic Workers Compensation Act. Indeed t11e Explanatory 

ote accompanying trc Accident Compensation UilJ acknowledges 

this • The pr ob 1cm is whe tl·er tb is is tlie only cover age for 

disease or whether injury from disease can in otl er circ11mstances 

be coJ11pcnsatable. 

It is submitted tl1nt ss.G5-c';8 do not exclude compensation 

for disec1se where tbnt disease does noi, nrise out o.f and in 

t11e course of ernploymnnt, hut never tl eless is incurred by 

accident . The sections, in particul<'r S .67, deem a disease 

to be m1 injury by accident, without farther proof if it is 

shown trnt it nros<"' ont of and i1 ihe co11rso of employrrwnt. 

Tn ot1 er words, the section reP1oves t1 C' necessity to prove 

as "accident", if it can be proved thc1t the rlisease ;:irose 

out o.f and in the course of employment. f tl e c;cmsal 

con11C'ction with employment cc1nnot be proved, tl·en a clRi.mant 

must show thnt tlw ·injury nrose by accident. Tl1 is he c nn c1 o, 

even if his injury is in 1.1 o f'orm of' a dis ease so lon{" ns it 

is incurred by accident. Tb is view is s up port e cl by S • 6 7 ( 8 ) : 

" othinc in i1 · s sect i.on shall af ... 'cct the rip-ht of 

any person to recover compensation in respect of a 

disease if .:!?1e disease is a_ personal injury by accident 

within tte meaning of t:l~Act. 11 

Section 67 also extends tl.c tine limit for claims for occupZUT 

ional diseases in speci:f'ic cases up to 20 years md r;encrnlly 



• 

• 

to 2 years. The time limit f'or claims :for injury by 

accident, including disease incurred by accident is 1 year. ( 29 ) 

In Drintons v Turvey (JO) th<> '~2rl of' Jlalsbury, LC. snicl 

of t11e pnrase "personc1l injury by accident": 

". • • • • • • it exc ludcs nnd wos intended to exclude 

idiop2thic disease; bllt when sorrie af'f'ecti on of' our 

physical :frame is in any way induced by an accident, 

we must be on our gunrd that ,.,e arc not misled by 

medical phrases to alter the proper applic?tion of 

the phrase"accident causing injury" because the 

injury inflicted by accident sets up n condition 

of' t1 ines wl 1 icl1 medicnl •1en describe s disease." 

The case involved the a lightinr; of' ant1'rnx bacilli on the worker's 

eye, undoubtedly with in the course of' the employment. The 

1:01.se o:f Lords held tr,is wns injury by c1.ccident, Lord Iindley 

noting, ( J 1 ) 11 The f' act that nn ace ident c c111ses injury in 

the shc1pe o:f ciisease does not render tl,c cause not an accident'~ 

ifowever , he held very firmly t1°"t not all disec1ses cavp;ht by 

a worknmn j n his employment are to be re{;arded as P.ecidents 

within the meaning o:f the Act . The pro b 1 em 1 i e s in trying 

to draw the line between the cc1ses. A line our,ht to be 

drawn to guide the Commist-,ion, and it is the writer~ contention 

tl1at recourse to Workers Compensation cases is more likely to 

con:fuse tl1nn clarify, as the :followin~· cases show. 

Gr ant v Kynoch ( 32) in~olved a work0r who had contracted 

blood poisoning nnd died. It was proved thc1t the germ hnd 

entered throur;l1 a cut, and probably during the course of' 

employ1•1ent, since the bnc i 1 lus was co mon tl,ere hut r nre 

elsewhere. The origin of' the cut was 11nknown. I'is ·wid OW 

was nwardcd co11pensF1tion. Lord Hirkenl~e nd L. C. mnde an 

(20) s.149 
( JO ) ( 1 90 5 ) AC 2 JO, 2 3 1 • 
(31) Ibid 2J8 
(32) (1919) 12 nwcc .78 (I'.T.) 
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interestine observation on Drintons Case . (JJ~is Lord~hip 

said: 

"W11cn Dri~~s Ca~ was decided the are a conceded by 

contempor.=:iry science to idiopathic disease was much 

lnrger than is the case todny. It follows tl at the 

area of' disease w1icb is now traced to inf'cction by 

bacillus has correspond inp;ly r;rown . " 

Only 1h years sep;:irated those cases, and in tl1e 54 years 

since Trants Case the obscrv:::it j ons of Lord Birkenhead have 

become even more significnnt with medical resear c 11 havinr,-

establishecl that many 1nore diseases are of' traumntic origin • 

It was put to tl e How:;e of Lord s that to allow conpen-

sati.on in tl is case woulrl mean t1,c1t every hncillus in.fecti.on, 

including influenza, comes within the statute. Lord Birk.en-

bend replied:( 34 ) "It is , partial <11 d pcrl1;:ips a co•nplete 

answer to this objection t'h, t in proceedin,e;s under the Work-

:nens Compensation Act it is for the applicant to prove his 

case. Jle must satisfy the arbii,rc1.tor th;,t the bacillus 

infection wl'ich is snio to constitute the accident inv;-icled 

his system under such circ, r.1st; 11ces th;-it the accident arose 

"out of' nnd in t c course of' tl.e enplo 10nt 11
• \lhere , as 

in Brintons v Turv_?y (supra) m1r1 tl c present case , tl1e 

bacillus is not 1'1et wi tl or is very rarely riet with except 

cl'TIOng the iP1plen1cnts or the riaterials of the par tic 1lar 

employ,.10nt , the onus wl ich j s i11poscd on i he 2pplicnJDt is 

obviously very :nuc11 l i{"ll te ned . D it whcr e the i nvnd i ng-

bac i 11.us 'lny be round anywl c:'e in the train, in the home, 

or in tlle public- 011fic - n. prudent ;,rbitrator will rcq1dre 

strict proo.r sncr as cnn hrirrl ly in the nnture o:f tl ings be 

of'ten forthcoming thnt tho "accident" in fc1ct arose "out of 

and n the course of' e1r1plo~rr,1ent 11
• 

(JJ) Ibid 82 
(Jlf) Il id '5J 
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There are abvious and immediate pr ob l ems in appl y i ng 

this ton continuous cover situation . I t is no lo nrre r 

necessary to satist:.y 8nyone tll;:it the accident ar os e out of 

and in the co11rse of' employr.1cnt : Tl1us the rarity or other -

wise of' the bac illus is irrelevant . It was a c cep t ed tb~t 

the inv,1sion , or as the Co11rts say , the assault , by the 

bacillus constituted tie accident . } 8V inrr 'l CCepted t 1 j S , 

it woulr\ sec!11 thc1t r1 cl::iimant witl coverr1ge 1mder s . 56 (a) 

need show no nor e t1 ;-in thc1t his injury arose from ba c illus 

infection rather than the natural progress ion of' j di opa tl i c 

disease . 

Thus , if tl 1e case o.f Donohue v Otagc Ilospi ta l Donrd 

were to be heard under the Accident Compensation Act, the 

(35) 

res11lt ou{"ht to be dif'ferent . In th8t case the p l aintiI'f 

was a hos pi ta 1 cook wl1 ose representatives alleged she hrtd 

contracted septicaemia in the co ,rse of' employ1:1ent from a 

patient who had died of the disease . On the f'act s, it was 

not able to be shown that the infection wns r elated to t1 e 

emplo~nent, althou~, it was accepted that the deceased did 

contr8ct septicacmi;:i t ~rour;h 1icr0-0rganis111s accidental l.y 

entcrina her body . l~~er t e Accident Conpcnsation Act, 

sl' e woulrl be prh1a :fncie entitled to coverage on proof' of 

the latter point only . 

However, tle 11c1tier i.s not nlto<;etl 0r that sjmple . 

11ncl0r dorh"rS Conpensatj on t e Co 11rts ave not a1',ays been 

prcparerl to accept i11nt n,c invasion of the bacillus could 

constitute t11e accident . Sometimes they have insiste d that 

there be so. 1e otber event wl ich is 11n to,vard , unexpected and 

unrorescen . One such case is Storey v Wel.lin{;ton J'ospitnl 

Bonrd ( 36 ), in wl.ich the Court of' Appeal considered the 

earlier EnG"lish autl orities \.fyers C . J . said 

(35) ( 1933) r:111 . 1138 F'rnzer J . 
(36) ( 1?J2) -.JZI' . 1553 
(J7) ,lbid 1559 

(37) 
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"The difficulty is that in l3rintons v Turv~ and Grant 
v J"ynoch there "1Culd appear to )e dicta by so,•ic of the 

learned Lords from which it ,uay be inferred tl c1t tl e mere 

irnpinG"inr; o.f baci I li upon a persons liody followed by 

inf'ection is itself'~~o1·1e circ11mstanco su:fficient to 

constitute on accident, while t11erc are dicta by others 

of their Lordships .frot'l which it wonld ap ear that, in 

their opinion, 

is necessary. 

some f'urther and ad<ii tional circ11,:ist;-,nce 

I have c onsidered the later authorities 

.......... but tlrny do not see't to me to clarify the 

point." 
The learned Chief' Justice then said t1iat the anthorities do 

not go so far as to sl1ow that if disease is incurred in 

et,1ployme11t trc1 t is enou.a;h and he assu nee here nust be some 

further and additional accidentc:il circumst~nce for the 

purposes of' the case. He discussed the stringent precautions 

taken nt t e hospital mid said: 

"It seens to me difficult to say that tllc contractinc:-

by a nurse of scarlet fever, despite the preca11tions 

c'lld methods adopted, cr1n be reP,"arded as somet} inr,-

reAsona ly to be expect0d. On t1 e contrary, it sc0r1s 

to me to be somet1lint· 1nexpected . 11 

dacGreF,or J. held th: t the principle to be applied c a? e 

from nrintons Case and 

'1;ven wt at is ordinarily regarded as n disease may 

he an accident if it res~1lts f'ro:,1 an unexpected 

1:1islap , the time and occurrence of which can be 

approxi~ately fixed' 

Kennedy J. the ot er m::1jority judge com11enced by findinc 

U At tle assault of the bncilli could be 11 e accident but 

t , en t1.1rned to mAtters s11cl1 as tl1e nu ber of nnrses who 

contract scnrlct f'ever, wl ich brinrrs l'is reasoning closer to 

thc1t of tl...e learned Chief Justice, whicl is objectionable 

toda~r for a variety of' policy, if' not legal, reasons. 

(J8) Ibid "565. 
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Kennedy J's. reasoninfl deserves closer attention I'or it ably 

illustrates the confusion in the area. It is this confnsion 

which tl e Commission wo 1lri be better of'f' without. Jiis 

Ilonour (3 9 ) cites tbo passage 1 uoted previously fror1 Lord 

"'lirkenhead in Grants Caso and then cites Lord Duclanaster -

" 'It was an accident that the germs fell on the 

deceased. It was an accident t1rnt they came in contact 

with the abraised surface of his skin, and from these 

ace idon tal circumstances res ul terl the illness which 

ended in rJcath. 11 But this does not in any way decide 

that it is suff'icient merely to prove disease arising 

out o:f ;i nd in the corn" se of' employment. Jt is still 

necessary to prove injury by acciderit, altho1,f;h in tbe 

case of infection by bacilli the accidental circntistances 

will; in general, app cnr in t1 o mere im. in{';o ticnt or 

assau lt, as it is callerl, of' -U, e bacilli." 

Then .follow remarks on t1e need to s h ow an accident cind the 

com:10nt t1,;1t, ( 40) 

'Thus diseases incirlcntal to tbe e ployrncnt which arise 

by r. graoual and natural process :from the ef':fects o:f 

the work1TJan' s occupation are not injuries by accident.' 

His Honour cites sevcrnl Enr,-lish cases then quotes from Lord 

Clyde in the troubleso1,1e case of' Paeb ur~_Lochr-elly Tron 

and Coal Co• ( 4 1 ) 

II 'The crux consists in layinr- one's f'inecr on the 
1 accident 1 - :f or, as the dee is ions in t l is departt1ent 

st2nd, the t110re involuntary absorption into t11e hu·,1an 

syste11 of' nn infective {','Cr m is not per se an 'accident', 

even if it arises out of and i r. tllc co1trse of employ11cnt.' 

Tris seems a direct conflict wit1 t h e JTousc of lords in 

Grants Case. Indeed, 1~en '1.edy J. sc . mcrl reluctRnt to accept 

tlis stRtcwnt at f'ricc valJc for he continues: 

11 Tcvcrt11el .ss ns Atl·in L.J. pointed 011t in Cole v London 

II 

nnd rorth E8sterE_Hailway Co. ( 42 ) '·ow tl,e legal definition. 

Ibid 1570 
Ibid 1571 
(1926) 20 ~WCG. 6 37: Kennedy J. 
(1928) 21 DWCC R7 

in Storey 
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of an accident see .. ,s to me to be the rc1dual approx-

imritino- to t1ie conception of a disease anrl it is only 

necessary to refer to cases 1·1] ere it llc1s been held 

that the vci.rious diseases caused byte employnent 

nr:iount to injury by accident, and, ••••.••• it is a 

liitle difficult to distinguish between an injury 

caused hy the incursion o::' a eerm and an injury 

c21,,scrl by the incurs ion of an extr ane ons matter, such 

as a part i c 1 e of g-r i t . ' It may we 11 ~ be that the 

impingc~1ent or asf>anlt of' tle bacilli is itself an 
accident." 

At t11is point l(enncdy J. has reached tl e point he had renched 

before he cons id erect IU:ieb 1rn' s Case al though it nvo 1 ved 

usinr c1 ~ourt of Anpeal decision to co mter one by the 

Scottish Court of Sessions . J e fonnd rurtlier s11pport from 

another of' Atkin 

Colliery Co . Ltd. 

talked of : 

L.J's 

( 4J) 
decisions, I'utchi nson _v river ton J ;:irk 

where the learned Lord Justice had 

' ••••• " tre proposition, 1 hich J do not t ink wo·1lrl be 

controverted, tl,at an invasion of t1 C' body by a bacillus 

is in itself, or may be in itself, an ac('ident sn:f'Cicient 

to entitle tl.e workmnn to co:1pensation if it c1rises out of' 

and in tl'e course o.r employr.ient ••••.•••.• As I hnve saict, 
the invasion of the body bv the baci 1 l 1s is itself an 
accident. 1 II 

Then 1 is Honour con"1enccrl an approach sinilnr to that 

adopt0d by '•yers C.J. <'nrl said: 

11 Circ11r stnnces mc1y, l1owever, e ·ist in wl ich infection 

by bacilli is inevita e, r'ncl in tl1e absence eve of 

1iscalculat on as to i 1.1"nity U ere is no accident. 11 

T'ennedy J. wns able t limit co111ents m2de by I ord Wren1 'iry 

in ,rant' s Crise , 1vl1erc trc le;-irned Lord was prepareci to 

hold that if exposure to the disease 1,as inevitrlble in the 

e.1)loyment then those who contracted it did not cio so by 

ace id en t, by emphasising t.hrit 1 e was tl ere rcf'crr inr,- to 

the inevitahle nature of' tl e infection. 

(l~J) (1926) 1 KI1.279 , 291 
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Lord Wren nrry h.-::d based l1is dicta on Broderick v London 

( lr L1 ) 
County Council, 

considered lc1ter. 

a most unsatisfnctory case wl icl1 will be 

The eff'ect of' tliis reasonin,'.'; W8S th:it 

l'onncdy J. ,me! the other mc1jority jurl[;'CS felt obJ it;ed to base 

their finding tlat t~nre lnd been an accident on the fact that 

the 0 Teat 11ajority o.f nurses do not contract the disease. 

nror1crick's Case involved a workman who s11.ffered f'rom 

entcri tis n:fter inraling sewer gas in i.1 e conrse or 1 is 

employment. Cozens-Jlardy M.n. accepted tint. the dj seasc 

wc1s ci'1C to bacillus i nt'ec t ion, but far from dee id in~ the ccJse 

on t .:1t r,To11nrl he continued, cit"nc Steel v_Ca~rael_!:._ Lc;ird 

~d Co..! ( 45 ), a lead poisoning- case, in wl ich .latthew L.J. 

said, ( h6) 

"T11e man was following a dan.gero s occupation beca se 

it 1dr;ht involve the risk of' lead poisoninr,-. Dut the 

evidence shows tliat in the r.1ajority o.f cases tl e work-

wn would not be af':fec ted, thou{';h there is a minority 

in wl icl1 tl 1e injury is sure to ru'.'ise, ·md wl en the lot 

fell on a partic1llc:ir innividual, it could not be said 

tl at the case was unexp0.cted or .fortuitous or unseen." 

The ' aster of t e Rolls tl 1en cited bis own judri;emcnt in 

StePl's Case • II 'Jt is not eno-:.:ir;-h to say that the i.njury 

nrises out of' rn1rl in the co rrse o.f t c e:·1ployricnt. I njury 

by discnsc alone, not accompanied bran acrident, is expressly 

excluded, c1s ointed 0,1t hy Lord 'acna whton in Fenton v 

Thorley f Co. It must be 11arle out not. morel r tl!;:,t tLere is 

injury a.risin,,. out o.f nnd in the co'irso of' the employment, 

but injury by ace idcn t nr is in'i' out of and in the c 11r se of 

enployr10nt". The argume;nt for the appellant, when traced 

to the very bottom, would undoubtedly mean holdin•~ tlwt every 

man who in tl1e course of' and nrising 011t of' l is employrwnt 

contracts a disease is entitled to COJ'1pensation under ihe Act. 1 

( 1 90 8 ) 2 JJ1 80 7 
(1905) 2 Till 2J2 
lbid 237. 
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r>et11rn ing to Storey' s Case, I'ennedy J. apparently took 

a contrary view :for in l1is concludin[; re ,arks l'e said 
( l1 7) 

n tl1e I'ncts of' the c RSC, T. think the r,1,....re impin.r,;e111cnt of 

the bc1cilli, notwithstanding nreca, tions to avoid or Minimize 

infection w1 on t},e nurse wns not i mune , was itself an 

accident. The dc1ngero11s nature of' tl e employment does not 

affect t~e res 1lt, f'or, 

J'ynoch "1f, for exnnple, 

as Lord '.1uckrnas ter said in Gr .:int v 

in the case o.f llrintons Ltd. v. 

Turvey it had been sl own thnt several otl1cr vorkl'ten h,,d all 

contrncted anthrax, so thc1t tlle disease co11ld not be described 

as unusual or entirely 11nexpectcd , T ca•1not tliink th-t such 

circ,,r,st.: nces wonlrl J.,;-ive destroyed the fo mdation upon which 

Lord Iacnmw11ton 's opinicn was based . The nccidcnt 1vo•1ld 

1 .:ive been 10re co•·pon, u11t it we uld stil J bc1vc been an 

ace idc'nt ." 

T110 ahove cases sl o,·: t e conf'11s ion j n tl is aren o" tl c 

law, :•nd tllc rJifficnlties f'nced l y 1he Co1 1rt of' Ap ec1l, wl icl1 

·was i tse f not assisted hy tl e ref'nsal of s one of tl e jurlr,-es 

to adnit to ttere being any inconsistency . s further proof 

of' 11 e dif'fic~lties in 1 1 is partic1 lnr field, if any be 

necess ;-,ry, reference c oulrl l>e nade to IC.its os v ,e ner al lo l ors 

y. l,.Ltd . ( 48 )wl1cre co 1pensation was pnid t,o a worker \ ith 

back strc1in c81sed by a succession of' str.::dns W'ich, either 

individually or collectively were treated ns tl c 'accident'. 

( 47) 
( l~8 ) 

Si ore~ 1 573 
( 1 9 5 8) 'Z JJ' • 1 1 1 J 
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INJIJHY BY F( HCL OF' NA'J'UH.1£ 

The problem of' definition o:f 'accident' arises in this 

field also. The only provision in tbe \et is s.89, which 

rel2tes to work accident cover only. Section 9 is a 

mutatis mutandis acoption of S.6C of tl e Wor kers Compensation 

Act . It deems Rcci rlents c.iuscd by .force of nature ari sinn-

in the course of ewployrnent to hRve arisen 01 t of' the employ-

ment . There is no Sil'1ilnr provision I'or the contin11011s cover 

scheri1e, :)resumably beca1 se s 1ch events 2re covered -i-,hetller or 

not they nr is o out of -U 1 c employ110 nt. 

t nee agnin the iss11c 1 s rnisecl as to whetlier the f;:lCt 

thc">t 1.110 pnern•1on·a, f'rostbite or wlntever 1,ns occurred can 

be tal·en c1s evide11cc of bot tl e accident nnd tl c :nj,iry , 

or whether soine oth0r "accident" ·nust be proved. 

The lengths tow hie} tbis proble11 I as forced tl e co11rts 

to go ca'l be illust.rnted by b t 8 .few cases. 

Clrn r-:-g ----
( 49) the Co11rt of Ap.Jeal , Co z ons - I I nr d y 

Tn narbe nry v 

1.n., Swinfen- Eady 

and P1 illi11ore I .J.J. were ar-reed thnt 1,here a l1arbour pilot 

j11r1ped C'ro1:1 one s11nll boat to ,mother nnd rec 0 .ived a ducking· 

wl ile doing so, U ere l,nd been no nee ident, so th <'t Hrien 

acute sciatica rleve loped l'e was able to slow iHjury by 

accident. The Court wns quite c e:fi nite tl at it was the 

particular nature of' tl-e particulc1r incident wl ich rendered 

it an injury bv <1ccidcnt. TlK' pi lot hnrl jrn1pcd onto tl e how 

of' t is din 1 y, pnrtly s1hriersinc; it ancl weit.in{'" himsel.f up 

to i o Lllir;hs. (50) 

"T c0rtc1inly do not intend to a:f.fjri1 t at becnuse n 

pj lot merely r;cts very wet in ro, t wcat.l er ;:irtd su:ff'ers 

fro 1n j t, 11 c1t tl .it is ni c1ccident or i n.in.ry 8r is in(" out 

of' <'nd in t1e co•irsc of e•1ployment." 

(h9)1915 R Il11CC . 37 
(50) Ibid 40 
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26 . 

Phillimore L . J . was prepared to I'lnk.e a very f'ine distinction . 

By way of example he said , ( 51 ) 

"If he lad not missed l is footing , but had got in in 

sucl-i a way as to canse t1 e boat to rock ~ nd t11e 1v;:i.ter 

to come in , tlio gl1 he mi{~l t t,;:ive liad to b:ile it out 

or sit in tbe vr1ter , it would not , 1 tl ink , be an 

accident . " 

Such reasonin~ is quite unacceptable to any social 

welf'rire scheme . Whether le is wet by rnissinr; is f'rntin~ 

or by roclrinr,- the liorit sa tha t writer s losherl in is irrclevc1nt 

to tl e e:ffect on r'imsel:f anrl his f'2i 1ily. Tt is tliese kin<is 

of spirious leg2l rlistinctions w ic' led to i. l'e acceptnnce 

of' the view tl.nt the ac!versnry system is not s 11i tr'lhlc for 

G so c ia 1 we lf' are s c 1 eme . T1~e Co•1rts l, vc been lc1rgely 

eliriinnted f'rom t11e sche,,e b 1 t wlere they do still h.-i.ve a 

part t 11cre should be positive steps tnken to prevent re{'"ression 

to the legal {.'"ymnnstics invlvecl i cnses s11cr• c1s Dnrhec1ry' s 

Case nncl the others djscnssecl below . Tr•is req11ircs 2ct11al 

stat tory provisions, not tle optinistic adoption of ter11s 

f'ro •11 legislation wl ose sl ortcorninGs th hew Act professes 

to remove . 

Two New Zealc1nd cc1s0s f11rtler illustrc1te t1e complexity 

i n t t i s nr e a . In nrcs c1nrl • ~ . ( 52 ) v 'ort1orn :::.ten111sr1p Co . Jtd . 

it wns nccepted tl 2t the pl:-1 nti f'-f s I'fered from musc 1 lar 

r o 1n2tisr1 ;:is c1 res11]t of' two soal-inr:s l c received while 

scrapinrr down sl1ips in dry clocl- . 

( 51 ) 
( 52) 

Jbir] h2 
( 1 ()2 8 ) rz I L 11 (; 1 

Frazer J . reviewed 

1>11t rlecli.ned 
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to awarcl compensation on the grounds tlwt 

11 
••• tl1c plaintiff' wns not exposecl to cmy greater risk 

than nny other ptrson who was workinr; in tJ c rain, 

or th;::m :::in~' otlH'r person who was working in a damp 

pl<" ce. It wris .-risk thr t wns sl nred by t11011s ands 

o:f others, and a risk to ·w r. ic h r1any people are 

frequently exposed. Whnt happened t0 tle pl;::1inti.ff' 

can not by any s tre tel1 of' the imar,-in at ion be described 

in either tl e legn1 or the nopulnr sense ns cin inj rry 

by accident ;::irisinf' ant of' (i.e. causc1llv rel tcd to 

lis employment. It mi~ t rnve happened to anybody, 

wi tholit regr1rd to the nature or p.ir tic11lc1r locr1 lit r 

o:f liis c 1ployrnr.nt, wl o 1 nd predisposj t ion to rheumatism, 

::-nd HJrkcd in Pet clothes or inn wet plc1ce.11 

In so ·holding, Frc1zer J. was npplying the reasonin.n-of 

1letcher-1oulton L.J. in \~ :--r n0r v Covch1'1, n ( 53) ns cited 

1 i tl, approval in tl c House o:f I ords by Ear 1 Lorehurn I. C'. 
( 54) 

11It is true that wren we cleal 1-;itl· t1 o effect of natural 

causes Qff'ectinr; a consiclcrable nrea, we arc 0ntitlerl to 

and bo11nd to consider whctl er tlie vccident <U'Ose ont o.f the 

em > loyl7len t or was mr.rely a c r nseqnence of t l c sever i tv of 

the ,venthcr, to which pC'rsons in the locnlity, nnd whether 

so cm ln cd or not, were eqna) r li<' le. Tf it is ihe 

l n t t c r it d o c s n o t nr is e> ' o 11 t  o f t 1 c e 1 1 lo yr 1  n t ' be c n s e 

the an is not spcciallr 2S'ected by the scvcrit~l oi' tlc 

weather by reason o:r lli s employ·nent. 11 

With ros•cct, Frazer J. -.5 inch l.ged in il c pra< tice 

referred to l>y f'nllarrar ,T. in The Comnonwealth v_Hornshy (55) 

of' by-passing-the issue of 'ace ic'I en t' b r f' i. ncl i ng tlw t anyway 

it cJjr1 not. arise :from employment. I1'ur thcr, tl e 1larner test 

is tot.1lly inapproprintc ,vlcn ccnsid0ring a con.tinuo11s cover 

sc1-eme. 

(53) 

~~ 
(1911)111. J57 
(1912) AC J5, 37 
Suprn n. 1 0 
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28. 

Under the continuous cover s cl eme once an 'accident' is 

establisbed t1wre is no need to consider whetlier it was 

due to any r;rec1ter risk cm,sed by t11e employment of tLe 

victin. Yet the elem0.nt ol' greater risk in employment 

has beco11e bo11nd u in the very definition of accident 

itself, and tliis is wly it 1vo1lrl be jnappropriate to 

apply t1 e 1-lorl(crs Compensation cases to c1 continuous cover 

sc1 e:110. 

is a case where 

Frazer J. cor111entcd on liis decision:- l3resand 's Cnse and 

dis t j rwu is he c1 it • Jie snicl of' Tlresand 's Case 

11 1'lle Court held thr1t, ns the plaintiff hnd suffered no 

r,-renter exposure than any otber man 1vho had to work 

in tle open air, in wet wenth0r on da11[) ,;-ro 1 md , it 

could not lie said tl at he had contrc1ctcd rl'eurnatisn 

as an accident." 

Tle point to be ernpl ;1sisec l'cre js -t·l nt, c1t least nnder the 

new s cl'e' c, if thcr c is nn ace i dent the f'act thc1 t nore or 

less people nre exposed to tl e risk of' it en not mnl-c it 

an • t,t C ore or less 211 ace ldent. In t~e Waitaki Co· nty 

Case 1 razer J . also considered lfhale v _ow Zenland Pefrir:-

crat~ ng Co . ( 57 ) in 1vhich 1 c imself 1 nd 1 old tl ;-it a worker 

w1 o miscalc 1lntes his resist,nce to a cold drau{;ht can 

s11f' fer an injury b _, ace i dent. TI e worker Wc\S er1ployed in 

a hot nren ;1nd 1 2ter moved to a f'rcez inr- clrnrnber. 'razc,r J. 

1vas prepnred to find .1n nccident in tl c w rkcrs 11iscnlcul.2tion 

nnrl held tl 0.re need be r10 oxternnl 1,a ipcnin•· since o.n 

accident cc1n be caused l,y a misc.1lculnt 1 on by t 1 e wn c0ncern-

inf" so·nethirif;' in tllo 11an 1 inself. 

(56) 
(5'7) 

( 1 9J2 ) 

( 1 GJ 1 ) 

'?J T • 1 h ()r, 
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This is incieed a wel c 0me step f'or it reintroduc es tle 

necessjty to c onsider t l 'e 1 nexpected or untownrd event 

suhjeciively from tl e wcrkars point of view , but i t 

hc1rdly seems consistent with some of the decisions consid -

ered enrli er . ( 5R) 

'T'he worker in tre lfrlitRki Co11nty C,1se was wor 1<in,r~ in ----------·----
R swR 1p ci·t.ting wi 1 low trees prior to his deatr' from 

pneumonia . As Frazer J . said, ,is f,r cis Finyon.e was cll\!are 

at tle time of der1t~ he died from Rn ordinary disease • 

'T'hcre ·w;,s no notrible in.cine it w1'icl co11lcl I e rcr·arded as an 

accident in 1he lay sense . Ten months l~ter someone 

tl ::,t in some sit11.:1tions ;i d0c1tl f'rrnn di sense cm 

in la:w, lJe i1 rle;:ith h r nccidcrit . •vertheless , Frazer T. 

was ahln to find tlat: (58a) 

"Tt is not n c;:ise in wl icl a 11nn beccirnC' ill trro11gl 

or d i nary expos 11r 0 to I 11 o e 1 e rie n t s • Tt wc1s not 

intended by tl1c cleC'enscd or 1 is employers -Llrnt he 

should ,n;et l imself' ,,,et . Jlo hc1r' to work in the river 

b11t he was provided ,, 1 tr t;1w1 boots in order to ]'Pep 1 is 

legs dry • 1lowcv0r, t.1 c> existence of unnxpected 1otl oles , 

willow-rcots, ;-rcl other obstructicns f'reqnently e n sed 

li!ltofnl1. 

1 c /';"O t wet. 

J L wns hy accL'ent, not liy clesic-n, tl nt 
Tl e f';-icts of t1 e prcs0nt ccisP rirc no I to 

he comp;,red for a Pto:-1 nt 1-.'i tl suc :h n sc t of circ11mstrinccs 

ns c, isted jn lresr1rH1 v 'orthcrn .,tenmsl1ip Co . It•l . 

This is rlef'initely n cnse of r1 rinr 1 1ho l'ns set to do 

Wlrk. wljcl neccssitnted l is walkin~ in tl·e watc>r with 

g111n boots, nncl exposed l im to tl 0 risk of f'al lino- in 

"nd get t i nG° w0. t . This 1 e did on c1 1111mber of' rlnys . 

T11e lnw is cle:-ir tl nt tl e cont.rr1cti on of pnernnonia , 

if it r1rises rr01·1 s11cl circ1 stnnces ns tl ese , is to 

be re.n,-nrrled ns nn Pccirlent . [•nc0 11ore, t1 c pre 1'11oni a 

is not 8t1 accirlcnt, h11t its contraction r1c1y be , nnd 

we nre sntisfierl il nt in tl is case it ,,,as m r1c~id011t . 

(58) e.g. flroderick's r,nse n . l+IJ 
(58a) (1932) .'7LH . 1496, 1501 
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JO . 

The present case presents sor1c features similar to 

tl1ose described in Darbenry v Chur,-g , in wbic1, tl e 

contrnction of sciatica bv A pilot who Accidentc1lly 

rrct l1imsc1f' wet while j11mpinrr into c1, he Rt was 1 eld 

to be due to c1ccident . The wettinr:r , c1s in the present 

case, was a fortuitons ,nrl 11.prem0dit;:iterl hc1ppening , 

c1nd it led directly to the contr;:ction of disec1se ." 

Jt is difficult to sec wly, on tl1is reasoninrr , t:le rain wlich 

wet the worker in Ilresc1nd 's Case conld not be rer,-c1rded ns a 

f'ortuitous nncl 11npreneditatccl 1 appeninr-, lead in{~ directly 

to tl•e contraction of the r.iuscular rhe 1r.1ntism • Tt "\\'Ould 

seem th;:,t tl1e worl-er in tl1c Wc1.ital,i Covnty Cc1se was exposed 

to no more risk t an anyone who crooses or lws to work in 

die] on <1notrer occc1sion , wl en 1 e \ orkcrl on a different 

sllip in 1..lle wet c1nd jn rirni. 

The Com111ission is likely to L,e f'.icerl witl '1Wny c]nims 

involvinrr inj11ry s11cl1 c1s pne rnonia ,1nd f'rostl,itc f'rom 

sportsr1en ~ nd otl ers wl10 contrnct tl e11 a11ci ;ire el.i{'"ihle f'or 

continuOL'S cover • Jt is felt t ; t th0re sl 01.1ld he sonie 

{;11irleJ ine 1'or t.1 e Co1rniissi on provided by tl,e lcv,islc1t ion 

itseJf to avoid the confusino; nnd Clnflicting ler,-acies of 

Worl-ers Co.1pcnsc1tion legislation. To t 11 i s 0 nd s o ne 

amendt'1ents nre sng-,;ested ;-•nd considered lc1ter in the Articl0 . 
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J1. 

LTJ 'RTF S  I 'E..., l'LTL Ci l'H C I CR L 11 r AL ASSAllLT. 

In Tr i m Jo i  n t ')is tr i c t Sc l o o 1 no nr d v J e 1 1 y ( 5 Q ) a 

sc}1ool1m1ster was set upon 2ml 1-iJled by 1,js pupils. It was 

rcld by a. mnjority of' tl c ltonse th;-it tlle denth was causeci by 

accide,.,t, ,HHl thnt it nrose ont of enplc.,yment. 

tl•e incident w;:is not an accirlent in tl e sense tl nt tl•e boys 

planned to kill bim i_t was an accident so f2r ;:is H•e victim 

was concerned, :for it wns ouvi 011s ly 1mexpec ten by the vie t ir • 

This emphasis on the subjective nature of' the test should 

perh~ps rave received F,rentcr recognition in other cases 

involvinf; tl1e definition of "injury lw accident, 11 particularly 

in the Broderick Cose situ:-i·t ion. 

Tn Tew ZeaJc1nd, in S11ith v Tew Zcnl;-,nd 
, ( 60) 
Lxp~~Co. · 

Strin['"er J . } elcl, followinr" Kelly'~ ~~~  thnt a nurci0r ,\·as 

nn a cc-irlent, although on tJ c :fncts it ciid not arise out of' 

n n d i n  t 11 e co nr s e of e 1:1 p lo yr I en t  . A clni11 in Dank v l'ort J'il.ls 

etc: 
( (i 1  ) 

w~s al loweci w11ere Ft worker rl ieci in an cf'for t to 

avoid assault by c1 fellO\v worl01nn, w1 en both were rlisp 1tin{" 

t1:'e use of' n harnr1er • Witl the ernpJov•1ent requircrncnt rcT'1oved 

nnder 1-lie continuous cover scl eme, it ,\·oulrl seem tl.nt t1 e 

victir:1 of' my assault cou]d claim cover;,ge. r n t er c s t i ng 

issues conlcl be raised ns to just bow 1•mch the ;:iccident wns 

11ntoward or 11nexpected if tl e clFlimant l rid issued r1 cl'c1llengc 

or provoked n c 11r,ht. 

The Criminal Tnjuries Compensation et 19(,J est: b lisl!cct 

a Crimes Compens;1tion Tribunnl wtich is empowered to 

com en~ation to victir1s of cri•ninnl ;:icts; The Sch0111e hri.s 

been little used. Jn 1970 there were 110 clnir,s, of wl icl 

(59l 
( 60 
(61 

\C.(,67 
1 r, C~ LP • (. 2 
rz J .J{. s. 78 
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32. 

JJ wore p;i id 011t , t l, 

Section 17 (7) of the 

t.ot;il amo,,nt of' .=iwnrds bein cl;14,552(1S2 ) 

et speci:fically preserves the right 

o.f a claimant to recover otb 0r compensation unrler any otbU"' 

Act. This should be read in conjunction witll s. 17 (R) 

wr ic1 n llows the Tribunal to defer an npplicr1t ion until 

tl1e ;:ipr,lic;-,nt has cxlrnusted l1is civil reri1cdies against the 

o.ffendcr. The awc1rcl o.f compensntion unrler ihc Accident 

Compensation Act may or 1,rny not be a civil remedy, b11t it 

is not 11 agninst the oCfendcr". Tlie Cr i.minal Injuries 

Compcnsc1tion et does r,ot intend to allow double compensntion, 

f'or the Tribunal is directed, 11ndcr s. 1g(7), to ded11ct 

f'ror1 any arno nt awnrdec ary payments awcl.I'rled 11nrer vnrious 

other scl1e1YJes, incl11rlinr- both t e Soci?.l Sec11ri ty 1 et. 10J8 

and t l e , orkers Compcnsc1tion et 1956. T'owever, t:1,e Accident 

Compcnsnti o n Act is not included in t is cr1te"ory, nor is tl"'e 

Criminal In.juries Compensation Act listed in tle Ttir<l 

Scledule to the Accident Compensation et as being conseq1entially 

ni'le nded. Jt would sce11 r2t in tl1is spl ere it is posf-ible 

to clni.m compensation under bot! \cts, since neit er takes 

c og·1 i s an cc of' tl e o tlH'r • 

( 62) 1972 .• /,. Yearbook p. 25J-4 



• 

• 

33. 

co TCLUSJOK: 

The cc1ses sho,, the confusion wl- ich exists in this nrea; 

a confusion of wl ic11 nt present it would seem the Com 1ission 

is to he the legntec. This con.fusion 01.1p;ht to be renoved, 

:--•nd the Comni.ssion ·iven positive guidelines upon which to 

bc1so its decisjons. The Commission is F,iven wirle powers 

. t,_ t C . . ( ( 1 h) 1 l to r1ct 1·:1. 1 1 011 ourt s11perv1.s1on 't 011g1 not per 1;:ips without 
. ( G l~ ) 

(;overnment supervision. 

1'l1is is not neccss;:irily ;:i bnd thin,;. One 01 ile basic 

concepts of t11e scheme is t .1t it is to he rrn r1dninistrntive 

ratl1er than adversary system. llowever, 11 e Commission's 

deci.sions cnn be appealer! D""ninst to the Administrative 

Divis on of the Supreme Co rt. (G5) Tl' i s r a i s e s an 

interestinF, point ns to the relations! ip between s.5 (4) 

and s. 168, for wl i le tl•c Comnission, not tr e Court, is to 

decide tl1c scope of tl•e Art , if n pr1rty is dissatisfied with 

t be cl c c is i on i t may be ah 1 e to n p p e r1 l uncle r s • 1 fi 8 • nut , 

wl'cit wo11ld the ef'fect be of t.tie 1,ords in s.5 (Li) " • • • • • r'" nd 

the Commission shall hnvP exclusive juriscliction to determine 

the q 1estion 11 ? 

!ore i 1µort,mt for present pur >0ses is i he f;,ct thnt 

the Commission wi l] not be nblc to ir-nore Workers Componsnti on 

ca.se law si nee on <1ppc;il to the S1:pre1•1c Co11rt tl'e Co11rt 

wo11l<'l he obli{"ed, bv trc rules of construction iscnssC'd 

enrlier, to take ~eed of tLe earlier decisions. 1n li,.,.]1t 

of tl e new stntntorv sc 11cmc the '01 1rts rno, be ::1hle to dccirle 

they nre not neces s or i 1 y bo1'nd by trc pr0vio1 ,s dee is ions. 

I owcvrr, the · et clearly nss11mes th<'t II injury by acri,!ent" 

is s11fficiently dcf'ined, c rid tl e only so1U'cc of definition 

s.5(h) 
s.20 
s.168 - discussed i nfr ,1 p . J, Li • "'' Jr Fi Universit, o 

v"vc~I i ~ton 
Law L. a 
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is the cases under ·Korkc~rs Compens;ition legisl a t ion . 

The r ewov al of' I be II ar is i nP," out o f' cind in the course 

of' employment" requirement will .-:~rcatly extcn the ra ~re of' 

covcrn1 e ;--rd G1.1:-1bcr of per'"'ons covered . Th is is o bvi 011s l y 

dcs·rnblc ['n'.1 to so1;,e extent intende' s nee the s c 1eme 

;,iris to be riore c o·1pre 1cnsive tl an Lic \lorl-ers Co·npePsc1.t · on 

Act . 1 0,·1cvcr , i.t impinn;cs ·pot' tlc Social Se c iri t y systci 

to nn extent perhaps not i'vll_r a.pprcciote , ir s oforas disease 

is cc· c•rned . Govcrm ent policy , and indeed tre state11cnts 

in tLe 1loodho ,so Heport ( 66 ) arid Gair I'eport ( 6 7 ) sllow tJ,er c 

is o intention t o cover discnse 2nd sickness nt tl is sto~c , 

other thnri occ11pational diseases . Dotl renorts are to the 

e1.f'cct tl ~t 1-. 1~i1e it ;ro 1 lcl be dosira1,le to merge tbc 

!ccidcr t ~ 1.1pens'1t ion ~et ...,nc Socio_]_ Scc·irit:r systen in tlic 

ot be attenptod yet . l t is I !Y 

s1- 11ission th;--t tI~ i.s h. s boor done ,, wittinr-1 r b_- the 

adoption , 1·1itho1t neu stc1.t1tory def'i1ition , o.P the tor1;1 

"injury h r nccident." 

In t1 c circumst."rc0s , t' e Cori iss-:o s 10•1ld be r-i en 

2 st~t-tory ce:finition ,rn1 allowed to i:itcrnret it :free of 

the rcstr2·nts cf' recedcnt, l·1t subject to overall C:o,,rt 

~n("1 ovcrn11cnt s11oerv i sion . 

T 1is WOP le' be pref'ernblc to tl c Cott1"1ission :i:rnv· ne to 

i:1ak.c its c10cisions in t1 e li ,1 t or t, c vnst pre - existinr; 

cnso lau involvinr· conf'lict.:.. 1 ;-ind c1i.f icnlt decisions of 

the I 011sc of Lords m,d Co -rts of' A,1pc2l ;:,ncJ Arbitration , 

1 IOSt of w ich were riven s ortl:,r Qfte.r tl c t11rn of' tl e 

cen t...:ry nr r1 s11bjec ted to cons i( 1'rnblc ;:,r d con:f11s inrr :intcrprc-

tntion • n<' r:isi torpret;-ition s ·nee t en . 

(66) :12rc1s . 
0

17 , 290 
167 ry3rn 1 () . 
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HHll'GSALS Fin n ~FOH ! 

At time of writing, .!tur;ust 197J , there are some twenty-

five reports circul<'ltin{'; within tre Com1:dssion on aspects 

of tl 1e Act in need of reform . There is also a sub- conn i ttee 

dis cuss inn- the need to define terms used i n the Act , inc l.ud ing-

"personal injury by vccident 11
• l I ow ever , the Commission ' s 

solicitor declined to make any or tle reports available or 

discuss their contents . 

It has been sug~ested (68 ) that there sl ould be a 

presrnnption expressed in the Act tlrnt tr0 bene.fit or any 

do11bt s11ould be exercised in favour of t.110 applicant . 

was C L nsidered by the Corm.iissi on last yenr, bnt rejected on 

the r,- ounds thrit any such provision woulct nndn l y restrjct the 

Co111 r.1is ~i. on' s operations . The Commissions present attit11cte 

th.1t it vill rnnint,lin a "fnir, lnrp;e c'nd il)eral" attitnde to 

the Act a nd npplicc1i:ions made tbercnnncr, althoug it concedes 

that wi tt cl1anges o:f personnel and tl e experience of time tl is 

attitude co11ld chr1n(';e . 

Any atteript to define "injury b_r accident" is immediately 

:faced wi.tr' tt,e proble111 tt ,1 t tllis inv lves R medical as well as 

legal terminolo~y . It would he f11t i le to a tternpt to 1 is t 

fact siiuations tl1e effects of wlticl1 arc to be tre ,, ted ris 

"injury by accident." Th is is whai ·hns occurred 11nder the 

adversary syste~ . When coupled wit tl e Common Lawyer's 

desire to r.1tion;:d.ise crises and follo,.,. precedents, it lec1ds 

to ler;al r;yrnnnstics such as tl osc inrlulp.;ed in by J'ennedy J . 

( snpr n) in St~rey~~sc nnci 1"rr1zer J . in the ~aitak2:._County 

( snpr n) d Case nn 10 st.1tements snch as tl1nt c ·ited e.irlicr 

' (r,n) from Barl>enry s C.ise . 

( 6 8 ) 1 nf'r n p • 1 /~ 
( 6 ()) 1 n fr a p . 2 6 
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For reasons stated em-lier T feel it is not s11f'ficient 

to merely adopt Workers Compensation terms into tl,c more 

comprehensive screme. Jt is necessary to r;ive the Commission 

some more positive {;uidelines altho• r;h these must, due to the 

nc1ture of the field, be little more tllnn generalizations 

tbemseJves. 

Furthermore, it is often considered 

get medical men to ar-ree on terminology, 

a mnjor step to 

let alone dia~nosis. ( 7o) 

Coupled ,·ith the medicaJ problems tbere is the consider;ition, 

wl1 ich must not be overlooked, tl r1t t11e sclieme rriust be seen 

to be operatinF in fnirness to nll clairrinnts. 

r)efinitive problems nre not likely to he soJveo witl101•t 

drnstic chang-es, whicl will not occur until tl •c Accident 

Compensation Anrl Social Sec1rrity Schemes are merged into 

one truly comprehensive social welf'arc system. lintil this 

happens perhaps the best tl1: t can be 1 operl f'or is an ;:ipproximate 

equation of tl.e pnyments under botl schemes to reduce t1 e 

incentive f'or claimants t.o ;1ttempt toga.in coverage under the 

Accirlent Compensc1tion Scheme • Any nttempted reform shonld be 

viewed merely as a ternpornry matter to provide bronrJ delinentions 

1intil tl e schemes c1rc merged. 

However, with tr e new Conmiss ion beinr- nn adrninistrntive 

rather thnn judicir1l hody( 71 ) the opportnnity is present to 

r,-ive a de:f'inition which the Commission co11lrl apply ,,rjt 

discretion. 

(70) For n clcnr exnP-1plc of t is see the r0ports of the 

wide 

mcjical evidence in l!ume Steel Ltd. v Peat (19h7) 75 CLn.2L12 

(71) TI ere 1n ll usua1ly lJe three ·hearinr,-s before any Co11rt 
heori nf,'. 
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SUDJl<~CTTVT fY 

1fhe ther or not the injury occurred 11 bv ;:ice ide nt II is 

to be jurlr;ed from tlc inj1rred. erson's point of' view. This 

was mc1.de c le nr by trc House of Lords in the Trim Joint Schoo] 

Doc1rd Case but lns fro111 time to time been overlooked.( 72 ) 

It is proposed t1 n t tlie word II ace iden t II be def'i ned so 

ns to include, as well as other f'ort11ito11s l1appenin{i;s, 

11 ;:iny wi lf11l or intentional net not beinr; 1 e 

c1ct of the injured person. 11 (73) 

Any such amenrlrnent woulrl nv0. to be re;:irl in conj, nction wit1 

.137 ,_, icl, excludes cover for self-inflicted inj11ries. 

Sorie further provision r1ay be necessary to ensure th~,t 

injuries su('fered as t e res u 1 t of the c nre less ness or 

gross negligence of t1 e injured person are not to be regarded 

as inj1rries wilfully in.flicted on oneself within tlie meaning 

of s.137. The only injuries by accident which clo not deserve 

coverage are those self- nI'licted with the int0.ntion of r;c1inin{': 

compcnsnt i_on nnd even tl eso st oulcl he subject to the proviso 

in S. 1 J 7 ( 1 ) rer;;rrcl ing cl epend ants • 

1 ATURAL p or.-nr~ss ff. ( f DJSeASL, . 

There is some need for clarification in this c1rea. 

Dif.fic11lties nre likely to arise conc0rninr- just wh<1t 1•rnst be 

1rovect clnd >y whom, pnrticulc1rly when the c11rrent law contains 

state•1ents snch as 111nt nmcie b _y Lord Loreb11rn in Clover Clayton 
( 71~ ) 

~(;hcs 

11 .L do not t} ink we sl 011ld nttach nny jr,1port,wce 

to thf' fnct thnt tl1cre wns no strain or exertion 

out of tlie orct i nary." 

( 72) 
( 73) 

( 74) 

P . ~roctericks ~ase, Steel v 
Tnlren;- in-I&~ .fro11 w·orkers 
I r j nee I',dwnrri Is 1 rmd. 
In.fr ;:i, p. 1 2, The case of 1 he 

C;:imme l Ln ird, 
Cor"i -e'"7i'sat j on 

1 nfra p. 23 
\ct1951, 

r eart c1-t i ack wliile t 11r!ling 
c'I spc1nner. 
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Tt is proposed tl1 nt the on] y way exist inr; rights c o 1, ld be 

protected would be to express sorne conditi o n in f'avour o.f 

the injured nnrty nlonr,- tl1c followin,"' lines: 

.rew s . 2(9) "For the pnr oses of this Act an in jury 

not be r eg-ru'derl as the natur al pr ogr ess i 0n of' 

a dis0ase unless tl e appropriate ,llltliority , after 

heru.7 inr- such evidence , medical or other,vise , as 

may be adduced, is of the opinion thnt the acts , 

eve n t s or c au s e s a 11 e {! e d to c ons t i tu t e tl e i n j ur y 

by a c c id e n t ci id no t c on tr i but e to t 1 n t a cc i d e n t • 11 

T1,is may be tantamount to a presrnnption in f'avo·1r of the 

applicnnt, b11t anytJ-1inP,' less th2n tliis wou]d place ·an 

earner in the Clover Cl;:1yton situc1tion in n worse position 

than iI' he were uncior the Workers Compensation Scheme . ( 75 ) 

In conjunction witr. this a definition of' 11 in,iury " 

similar to tl1 ;:,t in the Corn•'lonwe :=i l th Employees Coripe ns .it ion 

Act (Aust) 1964, s . l~ mny he ciesirable : 

Addition to s . 2 ( 1 ) 11 "Injury" sllnll include any 

pliys i cal or nental injury a nci includes the 

agp.:r[lvation, acceleration or recur cnce of 

a pre-exist i nr,- injury hvt does not include 

any stage i.n the natural prop-ress · on of any 

disease . " 

DJSl~ASL C(· ·nRACT!:~D BY Ace·, '8 T 

There is Rn urgent need for some reform in this area . 

Tn the past the Courts lwve helrl th;,it the invnsion by haci.]li 

constitutes an accident b 1t 1:1ve been able to resist many 

claims by fj nd ing tllrit t1 c a )pl icant 'ws not proved thnt it 

nrosc 011t of and in the CC' rse of e ploy-1ent. l ' owever, in 

t1 e cott1prehensive sch<>me proof of personal injury by accident 

is s11f'I'icient . 

(75) See disclssioh Inrrn 11-15 . 
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There are three pass ible solutions: 

(1) To attempt a, definition of' disease wrich wo11ld 

include influenza nnd I he coM111on cold. Such 

a def'inition sl'o11ld not include the heart cases 

or pneumonir1 wllich are at present, rind should 

continue to be, compcnsatable. It is my view 

that such a definition could not be done effectively. 

(2) To make all rlisease coP1pensatable if it is sustained 

during employment. 

s • G 7 of' t 1, e Ac t • 

Tl is sittwtion is covered by 

However, it docs not assist in 

decirling ~iat meaning is to be given to s.~7 (R). 
Tl, o position oI' tlte pars on con tr ncti ng pneumon i:1 

by falling frnm his yacht on Sat1~day afternoon 

would remain 11nclcnr. 

(J) An attempt co1 1lrl be 1ade to draw up a scredul.e 

of' trauMatic disenses w 1 ich arc to be compcnsatable 

under a 24 honr sche,ne. I wonld envisc1ge that 

tl is 1 ould include pri nrily di.senses which nre 

felt to hnve close connections wi.th conunmity Flctivity, 

for exallple, l1epati tis, typhoid, tuberculosis, f'ood 

poisoninr,- and polio,1yelit.is. A possible sonrce for 

tl i is schedule •ni{';hi he tl'e Je~rrrtment of' Health's 

scbed11lc of notifinhle disea.ses. This will nlso 

contain an inrlicntion of the ntw1ber of persons lilely 

to be involved. 

Tl1e cot11r1or cold, influenza, •acnsles 2t1d other 

siP1il;:ir diseases would he excluded 1•1less it was 

sl own thnt they were d•te to tlw nnt11re oI' ernployr>1cnt 

and so came within s.67 
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Coronnry attc1cks precipitated by strnin conld be 

included in the schec111le , hut the natural progression 

of heart disease excluder!. This h ighlip;-hts tlle unf'ortunnte 

feature of' tl ,e continued existence of' two separate schemes 

:for tl e ef'f'ec t on the i njurcrl person c1nd his dependants is 

tlie s:111e in botl' cases, b'1t sone distinction is inevitc:iblc 

1ntil Parlianent is prepnred to merge the two scl1emes . 

1 neurnoniR rer•1ain.s a prohlem case b11t it probc1bly s1°011ld 

be cori pensated only if' it arises c1ue to tllc nntnre of' 

employment • 

present. 

Tris places it in tre snme position ns Rt 

If' pneumonifl 12_e5 __ s~ wc1s tre;ited as injury by 

Pccjdent it would render rlistinctions between accirlent anct 

sickness even more difficult. Decause of' tl e nature of' 

pneumonia 3nd its similflrity in •nany respects with serious 

influenza c1nd colds, and beca use of the dif'fic1-1lty of' 

ascertaininc.; any precise cause, t h ere shoulrl be covernve 

only where it can be show I to hnve w isen out of the nature 

of' employment. Alternrdively, pneu,10nia could be •1ade 

compensatahle only ·where tlie Rpplicr.1nt co11ld prove it ,vns 

inctrrred by accident. Tl ' is wo11ld be an exception to whr1t 

is proposed sh011ld be tre generc1l r11le, nnmely t c1t t1 ere 

s 1011lrl he no onus of' proo.f on 111e apnlicant in a gcnnine 

comprehensive scheme. The only justification for this 

except i on i s t h c d i f r i c 111 t y of as er i b in g n y p nr tic u l nr 

ca11sc to pne11r10nia, partic1 larly when a person ciln snf'f'er 

it for a long t i r,e bef'ore d iag-n os is. 
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STJWIARY C r PROPOSALS 

These snP,'t;estions for ref'orrn, are not intended as 

COT'1prehensive def'initions but rire r;iven c1s concrete 

proposals to remedy wr1at the writer sees as significant 

de:fects in the scheme as it stands at present. 

"Subject to S.1J7 an injury shall be deemed to 

be n personal injury by accident where: 

(i) There is any pl1ysical or mental change 

invo lvinr; injury having externnl or 

visible cause or causes. 

on (ii) There is nny sudden change jn the course 

of a discnse contributed to or accelerated 

by a oarti culnr occurrence. 

OH (iii) There is any internal physical or mental 

chang-e other t1 an the nntl1ral progression 

oi' a d i s e · s e • 

(', (iv) The injury or incapacity results fror1 2ny 

infection or disease listed in tle 4th 

Sched11le to this Act." 

(This refers to tre scl cdule of diseases 

contracted lnr("Ply as the result of 

comr:nmity activity as discnssed earlier. 

CRTIH AL I"f\JJTnUES 

The only reform needed bere is the removal o.f the 

words "Workers Compensation Act 1956 11 from s.19(7) (c) 

of the Criminal Tnj1rries Compensation Act 1G6J and the 

insertion of' tl1e words "Accident Compensation Act 1972. 11 
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