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I I T.ttvDUCTIG , 
111 here the ri__, .ts of I a 1 our are concer ed, the rights 
of emrloyer jre conditioned Jy the rights of the men 
to vii thhold their ser ices. lhe ri ·r..t of workmen to 
strike is an essential element in the principle of 
collective bar aining . " ( 1) 

The object of t~is paper it to exa ine the le~al 
consequences of takin6 direct action in ew uealLnd todaJ . 
Direct action has man., forms rar.i. 0 in--..) from a "strike" throu6h 

(2\ to a "v, or k to r u 1 e 11 
, 

1 a r. d be co.use of it s very n a t u re t r i s 
pre. sure, or the tnreat of it , often results in the employer 
or some t ,ird person suffering economic damare . 1ot 
surprisingly the em1;lo;yers retaliated. and on of the vehicles 
used to ac11ieve t .. is was th court, anu tnere developed in 
the field of torts a action for ~conomic loss. 

fouay in ew Lealand the injured emfloyer or third 
part~ may be aule to sue for damages , or obtain an injunction 
a ,ainst t OEe fl~o c2used th~ loss, under one or several of 
the followino; br::irich s of lfability known as the .c,conomic torts . 
i) Conspiracy: a combination ,ith the dominant moti~e 
of ir,juL·in__, the plaintiff 
ii) Interfer enc~ Jith contractual relations: kno, in,;l;y 
ana in~entionaily interferinb with a contr&ct to ~~ich the 
plaintiff is a part3. 

(1) Lord ,ri6 ht in Cro..:·-r,er' s hand .. oven Harris Tweed Co . 
V Veitch r <._j42] ~.~. 4)'.) , 463 

(2) pages 6-8 post. 
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(iii) Intirn i aat i on : co- erciDg a person by t hreats of 
violence or other ill gal 9ction into doing or ab~taining 
from something he would o therw i se have every r i ght to do 
( iv ) Interference wi th trade , business or em~lo yment by 

"unlawful means" : re c ent r i v iv al of an o l d pri:c.c i ple ,hich 
is exactl) as itE title stat s . 

, ith time these branch~s of liabilit) have developed 
in different d i rections , some dev lo1' i n,..:; in favour of 
allowinJ combinea action b~ workers,C 3)but all have retained 
some means by which an employer or other injured party has 
an action a g ctinst thoEe w•10 co.used the loss . 

It is proposed to show the restrictions that rxi st in 
New Zealand on the r i ght to strike anJ their rel~vence to 
these econorric torts . ~uch reEtrictions assume particular 
importance because in England an important dist i nction 
bet~een lawful and unlawful means d~velored in Lne torts 
to pr~serve the ribht of emrloy~s to strike . 

2/ 

The questi on to be answered by this paper is whether such a 
distinction is wasted in 1ew Lealand because of the law 
relating to strik(s . '1.10 dot.is it i s necessar;y tc compare 
the Industrial Conciliation and .,_rbi tration .1.ct , 1954 with 
the new Industrial Re l ations tlCt , 1j73 and also to look at 
other possible restriction' on strike dCtior- , particul rly 
in relation to breaches of industrial a;reements and awards 
and breaches of contracts of emplo;y~ent . 

II INJUSTRI.nL Cu vJLL1..t1JCJl, & .a:<BITt1: II'"'N 1-..Cr, 1'::)54 

hCcording to its introduction the purpose of the I . G. & .n . 
~et (as it ~ill be referred to) was to : 
'' .... cotsolidate and &mend the la~ relatin_ to the 

settlement of in ustrial disputes by ccncilation and 
arbitration . " 

( 3) See 1etes rowing Lervi ces Ltd v Nor t hern rransport 
Drivers I . u. . . L1Y70] l\ . . 1 . H. 32 bnd the Crofter Case 
( footnote en ante) . 
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3/ 

Trade Unions: 

Before considerinb the Rct in detail , however , it shou ld 
be noted that in t is paper liability i,;,ill be consiuered mostly 
in relation to industrial unions althou6 h it must be remembered 
that individual "orkers can be e(,j_ually liable . There are 
three reasons for this: 

0 . 193 (3) of the 1954 ilCt provided as foll ows: 
",,hen a Etrike or lockout takes place , an a majori ty 
of the members of any union or associJtion are at any 
time parties to the strike or lockout , that union or 
asso c iation shall b2 deemed to have instigated the stike 
or lockout . " 

This avoided a consi-erable pr&ctical difficulty - provin 0 

that the strike was instigated by a particular union . 
Therefore there was no need to conEider inaiviauals . 

becond , it is unlikely that an individual cnuld pay ~he 
co~pcnsation that can be awarded . C4 ) Trade Unions on the 
other hand are more likely to have the resources to pay the 
sums sometimes involved and this imrortant ~ue[tion must 
alwaJs be to the fore in any prospective plaintiff ' s mind . 

Finall) an injunction is nearly alNa3s useless against 
~n individual because any effective action usually involves 
a combinc.1tion of vvorkers . It is impractical to bring an actior. 
abair.st each o t~em . 

rllso 6 . 57 of the I . C. & A . ~et read as follows: 

"The effect o: registration chall be to render the 
union, end all persons who are members thereof 
liable to a.ll the provisions of tnis .,_et . " 

Thus , the. et only applied to those unions that were registered 
under it , and their members . In practice tniu amounted to 
over 90/o of 1..,.nions in New L.eal1...n ana included nearly all those 
that had the resources ana power to inflict dam~gin~ econoTuic 
loss . 

Illegal -i.ction: 

Turnins to the more specific provisions o the I . C. & ~1.. . 

Act it is 6 enerally considered that lart X m~de strikin~ 
ille 0 al . 
i-; . 11j2 read: 

( 4) 

11 .hen a strike takes place in any industry everJ norker 

In 1i-64 damc1fjes 01$1 ,747 , 645 v,ith interest runnin at 5/o 
for years Were a~araed 1n Canada in the case of da~~e 
Copper Uines I td v United ;._,teelworkers of ,.merica '- 19 4) 
62 C. I . L . C. ~ara 14 ,042 
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who is or b8comes ~ partJ to the strike and who is 
at the comm8ncement of the strike bound by an award 
or inJustrial agreement a~fectine thqt industry shall 
be liable to a p e nalty n o t exceedin6 ~100 . " 

This s ection concerned inQividual workers wno qctually 
partic i pated in strike action and were bound by an award, 
and it ,as subject to u . 193 which as far more 0eneral , 
coverin 0 those who may not have been part i es to the strike . 

"Ever;y person v,ho incites , instigates , aids or abets an 
unlawful strike or lockout or the continuance of any 
such strike or lockout , or .,10 incites , insti0 ates , or 
assists any person to become a party to any such strike or lockout, is liable" 

'l'he penalties were .,6100 in the ease of workers , ..6500 for 
union officials and t1000 for a union . uubsection (4) 
defined an "unlawf ul strike" as: 

"A strike of any workers who ~re bound at the 
commencement of the strike by an award or industrial 
agreement affecting the industry in which the strike 
arises . " 

The effect of the above legislation seemed to be that members 
of unions registered under tne I . C. & n . ~et aLd workers ~ho 

b b d t m~de under tn'at "Ct (5) were ounu y an a~ar or agreemen u = 

4/ 

were not allo~ed to en 0 a6e in anJ inaustrial action which fell 
within the statutory definition of strike . 

AS ~as stated earlier , under ~ -193 (3) a union ¼~S deemed 
to have instibated a strike i at acJ cime a majori ty of its 
members ,ere partv to it , but if tte union submitted the issue 
to a secret ballot in accordance ith u . 1~1 and a majority 
favoured strike bCtion , then under uections 195 (1) and (2) 
the union could be exempted from liability . 1her~fore , the 
effect of t1ese sections was to provide t~o scales of penalty 
dependinb on whether or not a secret ba~lot wus taken . 

It could be arbued that some unions would not have fal l en 
ithin the above sections because tney we~e not bound by an 

(5) Lor the e~fect of Awards generally art V p o st 



industrial a~ard o r agreement but i n p r ~ctice ~his situation 
did not arise. 

Thus , on interpretation of the I.C. & A . ~et it seems 
th- t strike action in New Lealand was unlawful and cold 
constitute "illegal me cJ. ns" for the purpos s of the econorr:ic 
to r ts. Liis result is sup.t-'orted by Blanche v ~E c Ginle/ 6) 

"But an organi sed , or corrnined, or 0 eneral refusal 
to ¥erk on any srift woula be a breacn of the et 
and ille 6 al." 

Doubt has been thrown on this conclusion , now8ver , bJ the 
decision or ~peight J. in ete's Towin5 0ervices Itd v 
Northern Transport Orivers I. U. , .C ?) In tho1t case the 

5/ 

plaintiff operated a bar 0 e service and in the unloading process 
he refused to employ union labour. This resulted in his 
business being declared "black" by the Waterside 7/orker' s 
Union . The defendant union ' s local organ iser advised vari ous 
people who did busin~ss with the pl1intiff of this f &ct and 
to avo id being involved in any ina ustri a l disharmony tnemselves, 
they refused to deal with the plaintiff BL) further. The 
result was an action on his part abainst the defendant trade 
union claimin~ damages for c0ncpirac , inducin ~ a breach of 
contract and intimidation . 

In his juagement 0peight J . dealt with each 01 these 
economic torts in a very tnorou5h manner but ~t pb 0 e 44 he 
made the followinc statement . 

(EJ 

(7) 

11 11.s I unders Land it, v i th particular reference to art 
of the I.J . P h • ~et 1954 , a strike as such is not ill .gal an indeed, t ere may be ld~ful methoas of strikin~ . H 
fortiori it maj be lawful to t hrea ten to strike , dependin6 on the type of action conter:1plated .•.. 11 

(1912) 31 1, • .6 • .L . rt. ~07 , p 816 . ~lso Hu0 hes v 1,orthern 
Coal? ine .orkers b~;6] t . w. L . R.781 , p 787 
B 970] I. . , . I . ~ . 32 
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This is exac tly op~osite to the conclusion reached earlier but 
it is submitted that the learned judge erred in his interpretation 
of the rlct . Although b . 191 provided a procedure (the secret ballot) 
~hich had to be followed ~here a strike ~as likely to take place , 
the fact that it was taken in no wa) affected the le~alitJ of 
the action . 
uection 191 (8) states: 

"Nothing in this section shall be deemed to render 
la~ful any strike or lockout which would other~ise 
be unlawful •.• 11 

His donour also envisa~ed a lawful strike as one where 
the notice re½.uired un(1er i.ihe award to terminate emploJment was 
less t~dn tne notice of strike action . It is argued , however , 
that tne learned Jud 0 e relied to an exc 0 ssive extent on ~nglish 
decisions , particularly r:organ v B'rJ: , ( B) wlJ.ich held that 9. strike 
is not unlm1ful where no breach of contract is involved . This 
is not the situation in 1ew Zealand and under the I . e . & Act 
3 strike could be illegal unaer }art X even where there was no 
breach of contract involved . - Ross v ~oston~9) 

Thus , it is submitted that in this aspect of the case upeight J . 
was wrong in the ccnclusion he reached and tnat under the J . C. & 

t Strl.ke t · ·11 1 \10 / .c 9.c ion 1JJas 1 ega . 

Definition of ".__,trike": 

'lhe next question involves looking at the defini tion of 11 strike 11 

in the I . e . ~= · ~et to see exuctlJ what forms of direct action 
are covered . (11 ) 

11 In this .1.ct the term "strike 11 means the act of any number 
of workers who are or h-ve been in the emplo)men~ of the same 
em~loyer or of dif~erent emploJers -

(8) 

(9) 
(10) 

D968] 2 (, . B . 710: Th&t case is also interestin~; for: tne 
follm1in 0 retraction by Iora Dennin~ at p . 725 . In trjing 
to rebut his own 3rgliments in an earlier case he said: -

"It is difficc1lt to see the locical flaw in that 
argument . rlut there must be somethinl wrong with it : 
for if that argument were correct, it would do awa~ 
with the ri._;h t to strike in thi E. countrJ . 11 

0 917 ] G. I . R . 87 ( Court of nrbitration) 
~upport for this submission Con be founu in Hansen , B. G. 

"Inaustrial n.elations n.eform in 1 . L, . 11 (1,;74) 7V . U. , .. n. . 300 , 321 
Also b&rmer ; J . .__,.: rhe Lawana InJustrial rlel&tions : 
r h e Influence of tLe Courts (1971)~tago I . it . 275 , 287- 289 
8 . 189 
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(a) In discontinuin5 that employment, het~er wholly or 
partially; or 

(b) In breakin 0 their contracts of ~ervice; or 
(c) In refusin~ or failin 0 &fter anj such discont i nuance 

to resume or return to their employment; or 
(d) In refusin0 o failing to accept engagement for 

any work in ~~ich the~ are usually employed; or 
(e) In reducins their normal output or their norm~l 

rate of work , -

7/ 

the said oct bc,inl due to any combination , a__;reement, common 
unGerstandin3 , or concerted action, wheth8r express or implied , 
made or entered into by arj workers -

(f) ith intent to comrel or irduce any such employer 
to agree to terms 01 emploJment or comply v,i th an;y 
demands made by t~e said or any other !orkers; or 

(g) v ith intert to cause loss or inconvenience to aLy 
such employer in the concuct of his business, or 

(h) ith intent to incite , aid , abet , insti6ate , or 
procure any other strike ; or 

(i) ith intent to assist workers in the employment of 
any other em~loyer to CLmpel or induce that employer 
to agree to terms of emploJment or compl,1 v,i t any 
demands m~de upon him by any workers. 

There e.re many forms oi "direct action 11 to ~,hich a 0 rot....p of 
~orkers can resort and these include; a complete withdrawl 
of labour, a go slow, a rolling strike and a blDck oan . 0 2 ) 
.nll these c&me ¼itnin the definition of 11 strike" provided thej 
were aimed at industrial matLers - that is advancinb the 
personal interEfts of the union or its members . 

This, ho~ever, left open a very ,ide area which for 
convenience ill be ca_led "non-in ustrial airect action" . 
'l'he best knm.n dction of this t.1pe is t!le political strike 
~,here any loss or inconvenie1 ce is very mucn incidental to 
the main intention 01 the direct action. The oction of the 
tederation of labour in refusing to handle French boods or 
service ships ana planes travellin~ to ~rench territories is 
a very 0 ood ana perhaps the best kno~n exaffiple o f thi , and it is 

(12) The l~st three are covere1 in the uefinition by ~.189(i)(e) 
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difficult to brin~ such action under any of the "intentions" 
required by u• 189 (i). In takin6 this action it could not 
be said that the trade unions involved were trying to further 
individual interests, by i. ... aK:ing demands en an.Y employer, but 
rather the) claimed that theJ were looking after the welfare 
of all New ~ealanders . 

uummary: 

Under tne I.C. & 
to an "ill gal act". 

et not a~l dir~ct action amounted 

The Act didn't cover the actions o~ unions that were not 
re15i stered ona 11orkers who were not bound b.1 an award or 
industrial a,;reement , C13) altnou6h in practice these situations 
were unlikely to arise in relation to the economic torts. 

The "political strike" cannot be so ensily disposed of 

8/ 

and continuinb ~i~h the brench 1uclear Testing example, 
although companies must have su1f~re1 considerable economic 
loss as a r sult of the ~'ederation oi Labour ban, any liability 
relying on the "strike" - "illegal means" relationship w·,.s 
preclud~d because political action by workers did not fall 
within u. 189 (i) 

It must be realised, however, that these exceptions are just 
that, an 1 -'- art X of the I. C. & .h.. "tct still had the effect of 
declaring most forms of dir et Jction illegal. 

III IlL.1U...,~rtL1.L .tfuL ... -,.TivNS nCT , 1973 

The 1973 .d.Ct is described in its intro uction as: 
"An 1,.ct to make provision for improving industrial 
relations and to consolidate and amend the I.J. & 
.d. C t , 1 9 54 • • • • 11 

(13) These are covered bJ the Labour Disputes Investi~ation 
.• et 1.913, ..vhich also im"' osed restricti ns on the ri 0 ht 
to strike. 



and it introduces a two tiered arproach for solvin0 

industrial dis1,ut s , based on whether th dispute is one of 
11 int,erest 11 or 11 ribht 11 

• 

.1: 
11 dispute of interest" im,olves the etermination of 

the terms of an w industrial a~ard or a reem~nt. uections 
63 to 90 cover the frocedure to be adopted . 

9/ 

The parties ma reach a voluntar~ settlement wnich will 
be registered as such but if this cannot be done, the problem 
can be referred by either party to a couciliation council 
consisting of re r resentatives of both siues and chaired by 
an industrial concilictor, to brin about a. "fair an 
amicable settlement 01 the dispute" . C14J If this fails the 
dis~ute is referred tot ,e In uslrial Commi sion establiEhed 
by the Act for the makin~ of a\·ards . Its decision is binding. 

A "dispute of ri 0 ht 11 on the other han:i, refers to a 
disa~reement related to n existin~ agreement or award . 
The part of the 9. Ct dealin_ with 'dis utes of right 11 is a 
refinement of the sections inserted in the I.C. ~ A . ~et oy 
the 1970 ~mendment . The 1973 sectinns insert into ever~ a w~rd , 
whether existin~ or not at the time it i~s passea , provisions 
for the settlement of disputes of ri 3ht . 

If i t is what is classified as 3 personal grievance (1 .)) 
there is &n in~ormal settle~ent procedure laid down 3Dd 
failing t .. i the matter c a n be .,,,eferred to the Industrial 
Court . Gther disputes are referred to a committee ccnsistin~ 
of an e y_ual number 0.1.' repre senta ti e s of oo tn parties chnired 
by a conciliator . lhe decision o1 the majorit) is bindin6 
althoudh the matter may be referred to tJe industrial court for 
settlement if Ghe members , other t l1an the chairman, are e ual l y 
d ivided . 

Definition o f 0trike: 

First, ih comparin r the re spec ti ve defi 1 i tions of 11 strike", 
there is a difference in chut ~.1 c9 (g) of the 1~54 Act h~s 
been omitted. 

(14) s . 77 
(1~) For definition see b.117 (1) 
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Thus ~ direct a c tion to further a perso nal g r udge , u n re l ated 
to any claim for better conditions or employment , or a 
protest stri ke directed a~ai n st the stri ker ' s emplo~er woul d 
appear to join those forms of direct action alreaJJ excluded 
and mentioned earlier in this paper . 

Tii s d i ff e rer c e i s o f v e r y little pract i cal imrortance , 
ho~ever , since tne definition of strike i n u . 123 of the 
1973 ~e t seems to be superf luous - i t simfly doesn ' t relate 
to an.., other dection i n that Act because where the ~or d 
"stri ke " does appear , it i s further qu al i f i ed , and t here a.re 
no blanket provisions pronibi tinb strikes as i n the r . c. & A. 
~-!. C t . 

Leg i slati\e History o f the Bill 

Before tnis point is consi dered in detail , no~ever , 
althou 0 h not a valid method of statutorJ interpretation , 
it is interesting to ccm are the two Bi lls that ½ere produced 
before the ~et was passed. 

The move for II reform 11 of the I . C. & 1. • .11.ct \!BS originally 
made by the r~ation:-31 3-overnment with a Bill tnat ~,as very 
far reachin; in its applicution . rhe defir.iticn of strike 
containPd none of the "intentions" rec;uired b.., the old 
defini tion . There was also , alonb with the ola strike c l auses 
a new penalty Lection - 11 failure to resume ork where publ i c 
interest a fected'' . 

This all falls intc place , however , \hen it is realised 
that the Bill appeared a short time after the 1ederation of 
Labour b~n on French gooJs and services ctrd t1e concern that 
was beinb voiced for the harm the ban was thou~ht to be causing 

ew Zealand . vn the basis of the co~ments already passed in 
this paper i t can be seen thAt tne new definition of "strike" 
woul~ have incluueu. "non in ustridl direct action" of tni 
kind and it is submitted that i--c can '1.uite safelJ be assumed 
that this was the intention of the ~overrment at the time . 

~erhaps enlightened by the abuses th't could be made of 
penalty clauses the new Labour uovernmcnt ma e consideraole 
a lterations and the result ic the ~resent Industri al Relations 
~et . 1his ~oes to the other extreme and as was stateJ earlier 
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contains no blanket provision prohibiting strikes . 0 5 ) 

0trike Action: 

11/ 

The new Industrial Relations Act does, however, contain 
some restrictions on strike action altnoulh these are not 
as wide as t½ose in the J.C. & A. Act . 

First, in that part of the 19 73 ;1. ct c oncerning "disputes 
of interest" there is the following section - S .81: 

11 In every case where a dispute is before a Concilation 
Council the followinJ special provisions shall a1ply : 
(a) Until the dispute has been fina~ly disposed of 

by the Council or the Commission neither of the 
parties to the d ispute nor the workers affected 
by it shall, on account of the dispute, do or 
become concerned in doing, directly or indirectlJ, 
anything in the nature of a strike or lockout, or 
of a suspension or discontinuance of employment or 
work ; but the relationship of employer and employed 
shall continue uninterrupted by the dispute, or 
anything arising out of the disrute, or anything 
preliminary to the reference of the dispute and 
connected with it." 

Subsection (b) provides a penalty not exceeding $100 for unions 
and workers found by the industrial co~rt to be in breach of 
the above section . 

Therefore, once proceedings have been commenced before 
a Concili&tion Council any discontinuance of work could be 
an"il legal actn provided it rela.tes to the dispute in ~uestion. 

Gimilarly, where there is a 11 dispute of right 11
, ;., • 115 

provides that the clause in b .116 (7) should be inserted in 
every award or collective a;reement whether made before or 
after the co~mencement of the 1~ 73 ~et , with the intention 
that it will lead to the 11 

•••• final and conclusive settlement, 
without stoppage of work , of all disputes of rights " (17) 

The section to be inserted is as follows: 
"The essence of this clause bein0 that, pending the 
settlement of the dis~ute , the work of the employer 
shall not on any account be impeded but shall at all 
times proceed as if no dispute had arisen, 

( 16) The 1973 ,.1.ct is "toothless" to an almost ridiculous 
~xtreme. Under ~ . 120 the lliinister or Labour has the 
power to call a "compulsory" conference in the case 
of a strike or lockout but there are no penalties if 
any of the parties fail to turn up. 

(17) b.115 (1) 
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it is hereby proviaed that -
(a) to worker employed by any employer who is a party 

to the dispute shall discontunue or impede normul 
vork, either totally or partially because of the 
dispute." 

There is a similar provision to be tound in S .117 (/) 
relating to the settlement of personal ~rievanceu . 

n) worker who acts in breach of either of these clauses 
can be tried uy the Industrial Court exercising its su~mary 
jurisdiction(1o) and under ~ .1 40 (2) is liable to a penalty 

12/ 

not exceeding i40. It snoula be noted, however that the 
clauses inserted in awards or collective abreements by section~ 
115 and 117 onl) con ua in reference to workers and not unions . 
I1is woula make it almost im1ossible to maintain an action 
a 0 ainst a union the individual worker belonged to, even where 
a considerable number of orkers haa acted in breach of an 
aRard or collective agreement, because the 1~73 act does not 
contain any irovisions similar to u , 193 ()) of the I.e . & R , 

,~et whereby the union canoe deemed to have instigated the 
strike . The result is that any claim in tort based on the 
illegal ~et of breaching the implied clauses in~erted in awards 
or c vllective agreements could only be made abain~t individual 
workers - something that was discussed at the beginning of this 
paper and considered impractical. (19) 

Another obstaclP. in relation to both S.81 and sections 115 
and 117 is tha l the action does not become illegal until t '1ose 
involved have been convicted by the In ustrial Court , anJ there 
is a verJ stron~ argument that such a d ecision coul not be 
made by a civil court because under the Industrial ~elations 
Act the Industrial Court is 0 iven the sole po~er to make such 
d . . ( 20) ec1 sions . 

(1b) Under u.144 (2) tne Industrial Court ma recover fines 
in the same v1ay ,..is the .M: 6 istrates (')urt under tne 
provisions of tne uummar) rroceedit0 s 1ct, 19~7. 

' (1)) The breach of ~uch a ccndition in an d~ard or industrial 
agreeffient could be of relevance concerning ~he contract 
of employment - (part V post) 

(20) .B'or a full discussion of tLis issue - (part IV post) 
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Summary: 

~he Industrial Relations ~et removes all blanket provisions 
prohibiting strikP.s which could constitute "illegal means 11 

for the requirements of the economic torts. Those mjnor 
prohibitionE on striking hich remain are subject to the 
restrictions mentioned above. 

IV ·.rt.LI RULE IN ~. Z . 1.Lih.Y .B' 1.CT'-,rtI ..., H, .1 IGYEEu I. U. \', . v· 
---; • L. . CC-Cl . DAI:ctY CG. (21 ) =----=-=---=-=----

The ca£e involved an action for an injunction declarin~ 
that notices of dismissal issued by t~e de fenaants were null 
and void. It v.as contended b;y the union tnat the &et ions 
of the comr,a ny amounted to a lockout as defined in 190 of 
the I.C. & ~. et, 1954, 

It Vvas held in the c.upreme Court by 1urner J. that the 
court didn 1 t have jurisdiction, &nd he declined to decide 
the facts of the case. }ollo~inu the House of ords decisions 

' 22) in Institute of atent ~gent v Lockwood~ dD~ Barraclough 
v Brown(2~)he said: 

'"lhe only consequence in lav-J, so far as counsel ·were 
able to instruct are, of bein~ ru~tJ to a lockout 
as defined by u,190 of the I.C. & u . et, is that by 
virtue 01 that Act such pdrt~ is liacle to a penalty 
of £50C at the s~it 01 an inspector of awards in an 
action ta£en before a ~a~istrate with a ri~ht of a peal 
to tne Court of .trbi tration. he ther a lockout tcok 
place is therpfore a questior.. o:' "act , the resolution 
of wrich must be re 0 ar~ed as exclusively to be ietermin'd 
by such an action, for it is a question ithout legal 
relevance exce~t to t r ose proceejinbs . It would seem to 
me contr r;y to the whole current of the deci ·ions of 
this Court (an the court of comrarable ju~isdiction in 
the Lnited Kin~dom) if I were to atterrpt to resolve this 
question of fact now, only (possibl)) to have the question 
answered to the contrary effect, later, by the Court to c24) 
which tne question is specifically referred by statute" 

(21) 6959] 
(22) Bb94] 
(23) 6897] 
(24) 0 9~91 

1' .L. .910 ... , . 
.1-1.. C. ~48 
.h. • C • 615 
r . . L.H. 910, 916 

Victoria University of 
Wellington 
la Libra 
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s a result of this decision it C3n be argued that a 
strike came into the same c ategor, under t he I . e . & • Act 
and theieiore b) parity of reasoni ng , the only remedy 
available VJ'~s the fine provided for by the .~et. 

Bu t , i n practice this did not occur and qhere required 
to do so t~e courts we r e wi ~l i ng to enqui re into the strike 
provisions and allo\ remedies other than those provi ded by 
the statute i tself . 25) rhus there is dange r in p l a c i nu to o 
much emyhasis on tnia one deci s ion and while the pri nc i ple 
involved i s undoubt ed ly correct , i ts application to ~eh a 
broad provision as u . 1c9 of the I . e . & • Act was open to 

(26) question . 

Therefore it must still be decided whether the principl e 

14/ 

in the 1 .. Co- op . Dairy case can be a~pl i ed to the restrictions 
on strike a c tion in the 1~73 , Industrial ~elat i ons rtCt . 

The rule in the~ · - · Co-op . DairJ Case seemE to be bbsed 
on two factors: 

- The statute ITust have created an offence 
~hich is only actionable because of that statute , so that 
but for the enactmert creatin 0 the o~fence, the defendant 
has done nothj ng o f which anybody would have a 1 egal ri ... t 
to complain . 

- 'l1he statute must h ve nominuted the Court 
that ill have exclusive jurisdiction and twis must be 
outside the Court structure where tne alternative remedy 

( 2'.:;,) 

(26) 

e . g . Blanc he v tc inle~ (1~12 ) 31 N. ~.L . R. 807 

upeib~t J. tried to distinguish the 1 •• Co-o~ 
Dai ry case in rete ' s ro~ing case at pa~es 55&54and 
~l tnough he cites no aut_ority for tne conclusion 
he reaches , it does show a desire on the part of 
the judiciarJ to avoid thdt decision . 
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is sought o 

re t hese two requirements fulfilled by the sections in 
the Industrial Relations fiCt? 

15/ 

part from that Act and the I. C. & A. Ac·t whi ch the former 
repealed , there is nothing in New Zealand which c ould lead to 
a striker being civilly or criminally liable without there 
being an express breach of an award or contract o The 
Legislature has , in effect , created a new offence . 

Turning to the second factor, b. 147 of the 1975 Ac t 
provides that the Industrial Court shall have full and 
exclusive jurisdiction to deal with all actions for the 
recovery of penalties under this Act and its decision shall 
be fina1.C 27 ) This means that no other court has authority 
to decide on these matters . nS Lord 7atson said in 
Barraclough v BrownC 28 ) 

"It cannot be the duty of any Court to pronounce 
an order Nherr it plainly appears that , in so 
doing the court would be using a jurisdiction 
which the Legislature has forbidden it to exercise . " 

Finally there is the intention of Parliamento ,hat is 
the purpose of the sanctions against strikes? 

In Phillips v Britannia Hygienic Laundry Co a( 29 ) 
~'i. tkin L. Jo said: 

"One question to be considered is, Does the et contain 
reference to a remedy for breach of it? Prima Facie 
if it d~es that is the only remedy . But that is not 
conclusive. The intention as disclosed by its scope 
and wording must still be regarded" 

The Industrial Relations 1 et outlines a procedure to solve 
industrial problems through discussion vithout resort to 
direct action and the essential purpose of the penalty 
clauses is to avoid the whole object of that procedu~e 
being completely frustrateda 

(27) b o 151 (5) 
(28) L1b97] A. C. 615 , 621 
( 29) 0 9231 2 K . B. 832 , 841 
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Thus the restrictions on strike action in the new .-,.et 
are only me&nt to facilitate tne conciliation processes it 
creates . By tneir restrictive nature theJ are certainly 
not intended to be used in areas totally unrelated to tr1is. 
It is tnerefore argued that they could not be adopted as 
"illegal means" for the purpo"es of the economic torts. ,(30) 

16/ 

tlthouGh as a resulL o ~ the Industrial rtelations ilCt it 
can be argued that strikes are no lon3er expressly prohibited , 
strike action can be caught in other \,a:) s, t ne reby becoming 
"unlawful mea:c.s" for tne I ur oses on tne economic torts. 

i\.ost inJus-crial a Jards and agreements contain ,•hat is known 
as a "disputes clause". 1l'hese var.1 but the follov.in6 example 
is a fairly common type: 

"1'he essence of t iis award bein.., that the work of the 
emfloyers shall Lot on any account whatsoever , be 
impeded, but sha~l al aus proceed as if no dis1ute or 
difference shall arise between the ~arties bo~nd by this 
a~ard •... every such dis~ute shall be referred to a 
committee .... " (31) 

~scan be seen, this disputes clause hJs tne effect of 
prohibitinc strike action, and it acts independently of the 
Industrial Helations Act . 

It ma) bind the parties in ar,y one of three ways , a1pearing: 
(i) in a collective agreement 

(ii) in an award 
(iii) incorporated in an individual contract of service 

Collective~reement: 

This results from a voluntary or c onciliated settlerrent 
and is bindin~ on the parties and every memb e r of the union 

(30) A similar argument is advance<l by Hansen , b .G.: 

(~1) 

Industrial elations rteform in I',.L , (1974) 7v.U .. L. , . 
300, 322 - j23 . ' 
Cl&use 21 of T,nE- ... ~ rnrd of the orthern, oellin_, ton, l,elson 
a~d Canterbury t.etal rbae ~mployees (in ~otor assembly 
works) 1J.~.71, No . 371. This clause is sliLntly different 
froIT 0.116 (7) in that it is not specifica ly restricted 
to workers - oa 6 e 11 (ante) 
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or association party to it under secLions 65 (5) and 82 (4)~32) 
Where, ho~ever, a conciliation settlement i~ rebched under 
0 .82 , it is alEo bindin on an aEsoci~tion , union or employer 
who , al~hou0h not dn ori~inal party , is or becomes connected 
~ ith the in ustry within the area to which the agreement appl i es 
- ;J . 83 . 

Thus , a collective agreemert may result from either of the 
follov in 

(i) Voluntar Lettlement 
(ii) Conciliated ~ettlement 

The VoluntarJ ~et tlement is very similar in form to a contract, 
the parties having syecifically agreed to its terms , aLd by 
analogy if a disputes cluuse such &s 0he one mentior.e~ above 
is included, it c breech would be almost iaentical to a breach 
of contruct n ich is r{ookes v Barnard 03) v as held to constitute 
unlawful means . 

A Conciliated ~ettlement , ho½ever, is ifferent because a 
party bo~nd by it maJ not have plajed any part in its 
formulation. Because of its similarit to an a¼ard , its le~a l 
effect will be discussed unaer that headin~ . 

11 ~1.n award is, in effect, a code of rules for the 
regulatjov of the industrl concerned during the 
currency of the a-ward. 11 <JL.) 

It ariEes where the Inuus~rial Commission has adjudicated 
on matters that remain unsettled after conciliation proceedings 
and is binding as if it were a collecLive agreement resultin0 
from a conciliated settlPment . ~35) 

(32) 

(33) 
(34) 

(3~) 

Because o~ these provisjon• it Cctnnot be ar~ued in New 
Zealand that a collective agreement is unenforceable as 
was held in Ford Motor Co. Ltd. v Amaluamated lnion of 
En6 i neerin ,.,, und .tf'oundry .orkers ~969) I ii .LHl, 399 
(1 964] ~i. • -.; • 1129 

~ . ~ . atersiae 1orkers 
j , 6 . L , tt . 689, 708 -

.o , 89 

• v .tt'ra zer C 924] 



tllSKAK 

18/ 

lhe legal effect of a type of disputes cl~use in an 

avard as discuEsed in Ruddock v uinclairf36) In that case 

the defendant · nd other .>vorkers emr loyed in a free zin;s ,,arks 

intimated to their employer that theJ wovld not vork with tne 

plaintiff. To stow they meant businees theJ reduced the killing 

rate Nith the rrsult th 0 the emrloyer pl~ced him in altern3tive 

em1loyment at a re1uced nage . r.e plaint i ff brou~ht an action 

&gainst the defendsnts for havin0 illegall) collipelltd his 
dismissal. 

The a~ard declared that work of thr employer shoulj 

al~~ys proceed in the cust~mary manner an~ snould not on any 

account hatsoever be im~eded . 

It v1as held b;y uim J . that the defendant acted in breach 

of the award . 

"The reauction by the defend.ants o:t:' tneir rc1te of 
killin5 to the serious in0ury of the business of 
the co 1pany , constituted, I think a violation of the 
duty impoced by t•)is clause anu amounted to a breach 
of an award." l...37 

Thus the breach of a disputes clause in an award is unlawful, 

(the same rule also aprl;yin0 to a conciliated settlement under 

the 1 S73 ~tct since it i r bindinf; in the same v, a"'.!) but c&. n this 

be called '!unlawful means'' for the purposes of thE economic 

torts. 

It co~ld be ar6 ued that the breacn of a disputes clsuse 

is only unlawful as between the parties to the avard or 

collective a~reement and any t~ird party vho 1 ants to rely 

on this breach for the unlawful means requirement (as is 

normally the case) is barred from doing so by privitJ of 

contract. 

Tn.is :propocition Nas rejected by the r:ouse of Lords in 

hookes v B&rnard. (38) fhe argument there is best su ,med u~ 

in the follo in~ stutement . 
"Ihe _;ioint is that the Wt a1,,on, ie. the means , ,Jhich 
the defendant uses to inflict loss on the plaintiff 
may be unlu ful becauce it involve. conduct wron;ful 
towards a third pnrty. 11 (.39) 

(36) (1-;127] ~,.L.L,J., 677 
(3~) at pa, e 681 
(38) [1 J64] .c . 1129 
(39) ".infield end Jolov,icz on 1ort 11 (9th d.) .1: . 466 
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Thus, the follo in~ ~uestion snould be asked -Is the 

b~eacn o~ an a½ard or collective agreement an act wrongful 

Lowards a third party? 

The only New ZealanJ auttorit) on the point, uddock v 

Sinclair(
4
0)answered this queEtion in Lhe affirmativ. 

The Contract of Employment: 

A disputes clause ccn finally be incorporated into 

inai vidual contracts of employment. .. hen a worker accepts 

employment in a job covered by an award or an industrial 

agreement all tne im:r,;ortant terms of his contract of service 

will be derived from that a·• ard or industrial a6reement. 

11 ,hen a person is employed to do any work to which 
an a¼ard applies the parties dre b~und by a contract. 
Tneir legal relations are in part determined by the 
contrbct between t~em and in part bJ the aw&rd. 
!h£ ~ ~ ~ ~o~ern~ !h~i~relo!i£Il~ ~s_t£ ~ll ~a!t£r~ 
witn which it deals.\41; 

(~imilarly for industrial agreements -in rrookes v Barnard 

it \"as conceded thc:t a 11no strikes11 c..:.ause in :;i. collective 

agreement vvas incor.£.,orated into e&cn individual cont ~·act of 

employment). 

rhe result is that vnere a contract containin~ a disputes 

clause is interfer/ed with, such interfererice is ''unlawful11 • 

r'his is ver. im1: ortqnt because it means th t Lord Dennin~'s 

distinction between direct and indirect interference in the 

Torquay Hotel Case~42)to preserve the right to strike is 

irrelevant. The simple act on the part o f the employees of 

stopping ~ork is an unlavful act an-trade union o_ficials 

(1925] l'L L.. _;_,. ~c. 677, 681 

19/ 

(40) 

(41) Amal9amated volJieriE.s of ... , ..... v rrue (1938) .?9 C , L .~'-· 417 
p423 ( emph:J. sis added). ~l t J.Ou0h tnc aed ~ion ~ ·1 s reversed 
on appeal to the ~rivy Co~ncil tnis poinL RbS specifically 
upheld b Lord Russell of illowen at [1940] ~~. c .537, ::,44. 
Also in Canterburi Bakers Union v illiam (1~05) 8 G. L . R . 

160 the Court of Arbitration held tnat an a~urd by implicat-
-ior eviaerced the terms of tne contr3ct of service. 

(42) B~69] 2 Cn 1G6, 138: fvotnote 67 post 
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proposing such action v'ould be interfering b;y unlawful means 
and would not be protected even if damage resulted indirectly . 

It has been su60ested that the Supreme Court has no power 
to determine breaches of collective agreements, awards or 
contracts of emplo,yment, (43 ) but this contention is open to 
considerable doubt. nile the In ustrial Relations cct gives 
the Industrial Court ro,ers in relation to awards and collective 
agreements, a disputes clause is not created by the Act but 
ratner bJ a 6 reement between the parties in the case of a voluntar) 
settlement, and tne adjudic&tion of the Industrial Commission 
otherwise . J:l'or tni s reason the rule in tne 1. L • uairy .L'&ctories (44 ) 

Case cannot be applied. 

tlS far as a breach of an individual contruct of emplo;yment 
is(45)concerned the civil courts certainly h&ve jurisdiction and 
this constitutes perhcipS the most 11 useful 11 unlawful means for 
a prospective plaintiff in Ne½ ~ealand. 

Therefore it is submitted that although strike action is 
not expressly prohibited in the Industrial Relations ,,_,._et 
sanctions still exist against the right to strike in New 
Zealand and it can constitute '1unlawful means" for the purposes 
of the economic torts ana imposin~ liability on trade unions. 

VI 1111.t; .t,CC11.0MIC TORI1o: 

On occasions it has been su_~ested that the economic 
torts are not in reality applicable to trade union liability. 

( 43) 
(44) 
(45) 

Hansen B.'. (1974) 7 V.U. 1v,L . R . 300, 321 - 322 
~959J N.Li.L.ri. 910 

The Court ot tl~peal did not even fin~ it necessary to 
consider this roint; in l.ortnern Drivers' Union v i{awau 
Island Berries (June 1974 - unre r orted at the time of 
writing) 
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In this section it is proposed to briefly discuss the scope 
of these t, ort s at the pre sent time in the ind. ustri al si tut:.- t ion~ 46) 

This p&per is primarily concerned with the 11 unlawful means 11 

re~uirernents of the economic torts. Of the four, three can 
be based directly on its exister.ce: 

(i) Conspiracy; 
(ii) Intimidation; 

(iii) Interference with trade, b~siness or effiployment 
bJ unlawful means; 

while the fourth, interference with contractual relation~ 
requires unlawful means wnen the interference is in ir et. 

Consp iracy: 

An abreement or combination of two or more persons to do: 
- an otherwise lawful ~et with an unlawful object. 
- an unlawful act , or a la½ful act b) unlawful means. 

As r garu.s the first, it V'D.S settled in Crofter Hand .,oven 
Harris 'I'v,. eed Co. v v ei tch (4 ?) that provided the predominant 
purpose of the comoination was the promotion 01 the legitimate 
interests oi tnoce combining there can be no liabilit~. It is 
therefore o i little importance in Industrial liability becbuse 
that case covers ne&rly all the industrial objectives pursued 
by trade unions today includin0 interests which ·o beyond a 
~urely material nature. (4b) 

lhe second brdnch of conspiracy does not rest on the motive 
or purpose of those combining but r~tner on the legality of the 
methoJ.s used. 

(46) 

(47) 
(48) 

The summary thc.t fcllm s is onl.1 intended to outline 
the law and tne reader s_oulu refer to one of tne more 
detailed texts on the subject. e.v. J.J. Heydon 

11 :E,conomic 'forts" 
bweet & Maxwell (1973), 

B942] A.C. 435 
London. 

e.g. dction against r~cial discrimin~tion: ~cala 
Ballroom ( 'olverhampton) Ltd v . adclitfe D J56j 3 .c~ll ....,.H. 220. 



LIBRARY 

22/ 

The use by those cam iinin~ OL independently unl awful means ( 4 9) 
has the effect of denyin6 the right to aavance legit i mate 
interests to juEtify the bCtion taken, (50 ~nd so Nhere some 
strike action can i tself be declared unlawful the defence in 
the Crofter Cac e i s of no use to a iefendant trade uni on . 

Intimidation: 

"}'r ocuri ng econom i c harm to another by the use of 
unlawful threats to curt ail that oth~r ' s freedom 
of action . rr(51) 

The tort has the following three requirements: 

- A threat issued by the defendant with the intention 
of harmin~ the plaintiff. 

Action based on tLlis threat. 
resulting harm to the plaintiff . 

It was revived in Greet Bri t ain by the well known case of 
Hookes v Barnard ( 52 )although in New lealand the action 
vvas recognised at an early stae;e. (53) 

It is of 3reat value where unlawful strike action has 
been 1'threatenedrr but triis must be .distinguisheJ from mere 
rrwarningsrr . Therefore in Pete ' s Towing Case it could be 
a r ~ued that the defendant ' s actions were only ~arnin~s to 
the thi rd party of the results of continuing to deal with 
the plaint i ff and not 11 threats" . 

(49) 

( 50) 
(51) 
(52) 
(53) 
(54) 

11 There is no evidence to s·-~ow that thL would be 
illegally done ; or tnat ~rvidson (the defendant) 
ever brought himself to the point of even 
contemplating whot sters he mi,ht nave to take 
or his union might have to take. 11 (54) 

A line of Canadian Cases culminatin6 in uaunon v Foundation 
Varine Ltd (1960) 23 D. I . R . (2d . ) 721 , 727 established that 
the breach of labcur relations legislation waE the basis 
for an action in conspiracy. 
Crofter Case ~ 942] ~..,_ . c . 435 , p462 
} et e ' s Tov.' i ng Case B 9 70 J N ._ .1 . R . 3 2 , p . 41 
[1964] Jll .C. 1129: 

bee Blanche v McG-inley ( 1912) 31 lJ . '-' . L . Li. . 807 
B970J ~ . w. 1 , rt . 32 , p . 44 
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In each case thi ... questjon oi' "threat" or "wv.rr:ini:.;;" is one 
of fact. 

also, where an ille~al strikP has actually takBn flkce 
it se~ms t~ be diffjcult to find the reJuirements of the 
tort. 'o succeed the injured party must show that he 
comylied ,it 1 the ~emdnd, ½here1s ct strike usu-lly tekes 
place i.•hen the threatened r,arty J.:a r not ace dea to the 
unions Jemands. 

Finally it sho.ld be noLed that the queution ic still 
open ls to \hether the deferce of justification is a.1.lowed~~~) 

But even t kin the' e  f lc-te,rc in to c nsi er1-cion tnere 
is still consi<lera0le sco~e for trade union liabilitJ here 
strikes h&.v e been II trirea tened 11 and tt.1.ere exists re -='tric tions 
on this form of direct ~ction. 

Interference with trctde, ousiness or er.iploilment by "unlawful 
means11 

This tort is exdctly what its title states it to be and 
althouGh it nas reco

0nised at the end of th~ 19th century 
in ,:1.llen v .1.rlood (56)it Wc...S aJrnost totall.} neglected until 
y_ui te recently. The tort Wo s  e sta t>li shPd in ew L.eal and 
earl.} this c~ntury by thP case of Fairbairn, ri ,ht & Co.  v 
Levin & Co.(57)where the Court o~ Appeal mude it clear that 
a trader who had been injured in hi~ business b) g tr3 e 
rival b.} unlawful means h&.d a right of oction. 

The most complete st·.tement concernin~ its pr?ser t 
existence is founu in ~crov Ltd v Rex 8hsinbclt(5b) 

i 

"If one person ithout just cau::e or excu"e deliberatel.} 
inter'eres ''iti the tra1.-.e or lusinets o ... 3nother,and 
does so by unla~ful means, that is, an act which he is 
not at liberty to commit tl-:en he is 0ctir.0 unla•;fu.ll.}11 

,-.,ee organ V m [1968] 2 .J.J. 710, 729 
[1898] A.C.l 
(1}14) 34 Ii: .. l,~1., 1, 1'(-18 
tJ971J 1 . I .. 1676 -1or·J i.Jer.ning &t 
biE o~n decision in ror~uay rtotel Itd 
Ch 106 -see statement at po6e ~~ 

f .1682, follo,in 
v Cousins [196<.;] 
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The only re~uirements to satisfy thiF econom i c tort dre: ( 5~J 
- Intention 
- Actual dama6 e suffered by the plai nt i ff 
- In ~nlawful n e t by the defen ant th~t caused the dama~e . 

This me ans i t can almost be considered a ~eneral pri nciple 
of tort i ous liabi lity ~or economic loss , containin tne basi c 
re~ui rernents of most of the other economic t orts , bu~ without 
their trimniin_ s . i o r instance the "nurrov, 11 form of conspi racy 
- combinin~ ~o commit an unl&wful act comes ~nLer thi s tort 
wi thout even hav i nb to prove that there ~ss in feta 
combination . 

. hat res~lts is tremendous aco~e for acticns a~ainst 
trade uniors where strike action c n be classified as 
unlawfu l means because only intention and dama ,e need to 
be proved . In the. era¼ Case Lord Denning implies thbt 
justifi cation could be a defence but t½is point has yet to 
be decided. 

Interference with Jontractual Relations: 

Knowingly und intentionallJ interfering ~i th a contract 
to wi,ich the r.1-;intiff i s a party . 

In this area of liability it is nrcessarj t o uistin6uish 
between direct and indirect interference . 

1here the interference is ir - ct it is sufficient tnat 
the defendant per u&ded the c ntra cting y3rty to break his 
contract Nith the plaintiff . bim;lJ interf~rin~ with the 
sanctity of contract constitutes the offence . 

On the other hanct indirect int erferf nce occurs when 
the acts are not directed &t tie contrac t ing parties , but 
rc. ther at some thi rd person r:ot :c1 party tu the contract . 
- in i ndustrial s i tuations usua l ly tne employees of those 
contracting. Here tte act of the third part) has to be 
unlawful apart from the f et thac i t maJ lead to a breach 
of cont r act . In or.:;uay Hotel Ltd v Cousins ( 6G)l ord Denn i ng 
considered that i t ~as essential to preserve thi s ~istinction 
to reGain the rjght to strik r in the United hingdom , where 
striking i ~ not forb i dd~n by statute . 

(59 ) 

(60) 

The t o r t was revi ved in New wealJn~ in the r l cen~ decision of ~mms v Brad loret t Ltd B973] 1 N. ~ . L . R . 282 
[1 969] 2 Ch . 106 , p 138 
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Th re are five elements: 

-a valia exieting contract 

-knowledge of the contr~ct on the part of the defendant 
ronsful j nterference b, the defenaant :i th that contract 

(in either way specified above although the interfere~ce 
doesn't have tG result in a breach(61) ) 

-dama6e to the plaintiff 

-absence of justi ic~tion 

In the case of ~outh ales Liners' Fed.  v Gla~organ Coal ~o~62/ 
the ouse of lords held that the defence of Justiiic~tion ~~  

not availbble merely because the ~iners' Federation and its 
otficers were acting in th interests o; members as had been 
held for the tort of conspiracy. 

lete's o~ing Case, however seems to autnorise justification 
as a defence in limited circ~mstonces.(63) 

11:Iere the inuucement 01 _,ec..dy . ixed (the tdir partJ) 
was not beinb used as a S¼oru to 3rocure financial 
betterment but as a shielJ to avoid involvemect in 
industrial discord." 

In other words the efendant 1 as acting in the interPEts of 
industrial h0rmony rather than any particular union. 

Similarly in the 

Union v KawLJu Island 

inducing a breach of 

verJ recent Cose of Iortbern Driver's 

~erries Itd. concernin~ 1n bction for 

contract the Court of ,ppeal saidC
54
) 

"It may be .... permissable to take into account a 
moral duty restin; on an industrial union to protect 
Its members." 

But these statements must still be regarded as dicta ~nd 
the la~ as presently constituted allo s(~~~nty of scope to sue 
trade unions especially ~here some strike action cun be 
aeclored unlawful. 

( 61) 

(62) 

(63) 

(64) 

lorquay Hotel Case (oupra) 
brsach 01 contrQct because 
exc~sed perf~Lmsnce in the 

0S105] ... C.239 
~9701~.Z.L.h. 52, p.yl 

tiere 1,r..ere w0 s no ·1c tual 
a clause in that contract 
case of lauour disputes. 

la ·e 11 of the Jud~ment -June 1~74 (unreported at t~e 
time ·oI writin~) 
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The purpos~ of thi c section is to show that there i s 
1 lenty of scope for the uae of the economi c torts a ainct 
trade 1.....n i on de fen ants . n.11 four to varyin6 de~rees could 

26/ 

be invoked by those who suffer loss as the result of industrial 
3ction using the restrictions on strike action aiscussed in 
this paper as "un l awful me':l.ns" . 

The interest i n3 tnin~ is th~t some of th distinctions 
in the economic torts arose bec ause of the need to preserve 
the ri;ht of trade unionc to take strike action . Lord Denning 
in the csse of Daily ~i r r or ~ewspapers ltd v Gardner( 66)saw 
no need for the difference between direct anct in1irect 
interference in the tort of interfering with contractual 
relation~ but he later retructed this ctatemenL in Tor~uay 
Hotel Co . v Cousin/ 67) for the ver;; reason that otherwi s e: 

11 
•••• we shoula do a,a;y with the ribht to strike 
alto 5 ether . ~early ever) trbde union official wno 
calls a strike - even on ' ue notice .... kno~ s th3t he may prevent employers from perfc rminG the i r contracts . 
rle may be tanen to even intend it . Yet no-one has supposed h i therto that it wa s unlowful ~nct we shcu.l not render it unlawful tod ' ) · " 

In ~ngland striking i~ not illegal but in Ne, ~ealand where 
some forms of strike are unlawful tnis distinction is often 
not relevant . 

Up until the late 1960' sin NFW Zealand one coul~ be excused 
for ar 0 u.ing that this did not really matter bs c&u e suits 
a;ain[t trade unions based on the economic torts ~ere only 
sporadic a~ ly initiated ri nd t'1ese were, i thout excention , 
actions by inaividuol 1orkers adversl3 a f fected by trade 
union a.ctivities . Cro)The ol maxim "management has to live 
with the union 11

(
69 )seemed to be true . 

( C::6) 
( 67) 
(Eb) 

(69) 

B96sJ 2 ~·~ · 762 , p . 7s2 
0 9691 2 en . 106 , p . 1.38 

bla,nche v , ~vinl~y (1912) 31 1.~~L , L. 07 
rtuad ock v ~i nc la i r 0 925] , w, . ~ . 677 
du~hes v lortnern Coal ~ine orkers ~ }j~ 1 . 6 . l . rt . 781 
1 . I . Lykes 11 0trike: Law i n "1.u.stral i a 1 

.r 166 
law Bvok Co . of Lustralia lty . LLd . ( 1960) 
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~ince the late 1960 ' s, h o½ever , tr.inJs have changed 
drasticdlly: The actions h~ve become more frequent and they 
have been brou~ht bJ e~ployers 1nd third parties rather than 
individual workers.(7C) 

Furthermore , at tne time of wri tin tnis trend seems to be 
continuing with a ~ood deal of controversy within the trade 
union movement because of the use of court injur:..ctions based 
on tne economic torts , by employers ~nd others . 

The repeal of the r .c. & • • bet and it replacement by 
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the Indust rial Relati ons 1 et means that strike action on the 
purt of a trade union c;..n no lonc5er be du'ubed "ille Jc;,1 11 per se , 
~nd although th~ 197, rlCt does pl-ce some restrictions on 
the ri 0 ht to strike it has been argued in thi ~c,.er that 
these co~l ~ not be used in a c ivil court to support a claim 
based on the ~conomic torts. Hather the i r use is restricted 
to the jurisdic tion 6 i ven to them by the ,~et . 

~uc h a ~ave is highly desirable in the writer ' s opinion . 
The Department of Labour msde no prosecutions under 1-art ~ 

of the I . C . ts 1.;. . nC t and al thoulh it ,. as amended in 1962 
to enabl. others to enforce the aLti strike provisions , 
they were only successfull.)' invoked on oni=> occasion . rhe 
reuson ~as that the erforcement proces s did little to assist 
negotiatione ~na the main object while any strike is in process 
is to get U.ose W"lO are strikin:,J back to work . rherefore , 
from the point of view of their original purpose there WDs no 
need to reproduce Iart X in the 1e½ bet . 

Its omission is even more Lesira.le ~hen the effect of 
declaring some strike action illegal ie seen in relation 
to the economic torts . 

The aim o f the Industrial ,.elations hCt iL to improve 
industrial relations by providin an efficiPnt conciliation 
and arbitration proce~s t~rough which the p~rt i es 0 et the 
cnance to sit around the negotiatin,) table and 11 iron out " 
their di_ferences . 

(70) Budson uteam uhip Co . v 1 . L . ueamens r .u. (unrep . 1~69) 
H . .3 . :tl' o t or Co. v tI..3 . 4toad ransport Jriv ers J . U •• " 
l ete I s l'owinu Case [1 970] J: • Z. I . . j 2 -----
J:t' l e t t v ! orthern Transport Drivers I.t . , . [1 970] 1', . LJ . L . h . 
1050 
Northern Drivers Cnion v I,a\\a :U Island rerri es Ita ( . , · ~9741 . 
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This can be compJred with the purpose of the economic torts; 
remedyin~ employrrs qnd other injured partiec for economic loss. 
1he effect of such actions, not surprisin[ly is to create 
antu onism ratner than industrial harm0n.J. 

rhe topical case or the torthern Drivers I.e .. v Kawau 
Island Ferries Itd ( 711 is a very geed example of this . ~ dispute 
arose in iUCkland between thP com1 any and the ~eamen's Union 
over the stuffin 5 oi the hydro-foil "Manu-wai". Ihis was taken 
to the shipping tribunal who decided in favour of the Union . 
The Company applied to the uupreme Court for an ordGr to review 
this decision and in the meantime atterrrted to put into service 
another vessel as a s1..cbsti tute for the hJdro-foil - the "I~!otonui 11

• 

ThiE ·vessel v.as declared "block" b;y the ueamen' s Union en the 
~orthern Drivers Onion, which joi~ed in for the purposes of 

' union solidarity , dith the result tnat fuel was not delivered 
to tne 111:otonui 11

• 

The Company sought an interim injunction to stop tnis action 
pendinb the hearing of a claim for a permanent injunction and 
damages. This was granted by the uupreme Court and upheld on 
a~peal . Therefore, when the Crions refused to comply witn the 
order, une Drivers' Union uecretary ~bs arrested on a charge of 
contemrt of court . 

The result was industrial unrest throughout the whole country 
and what amounted to a political settlement ~as r~ached - the 
ban would be lifted if tne Auckland Regional ~uthority commenced 
negotiations to La~e over tne ferry service and if chan6es ere 
forthco1ing in the law relating to tort injunctions. 

This discussion shov.s ver~ clearl) that the courtroom is 
not the ploce for the settlewent of industrial di s putes, in 
fact any resort to the economic torts h~s the eff&ct of creatin~ 
~reater antagonism between the parties . Thus the re~oval of 
any tortious II illegal means" from the Industrial J.\elations Act , 
as arJued in this paper , is seen bJ the writer as a step in the 
ri~ht direction . It seems stranue to provide in legi lation 
meant to brins the p&rties to~ether, the meanE by vhich one 
p~rtJ can brinb an action having ex~ctl the opposite effect 
basea on the economic torts . 

It sho~ld not be concluded ho~ever , that as a result 

(71) June 1974 - (unre~orted at the time of writin 0 ) 
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the tortious liabiJity of trade unions will completely 
disappear . Other "unlawful mec1ns' 1 exist in the form of 
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breaches of disputes clauses in industrial awards and tJ.greements 
and contr·cts of emrlo;yment. (72:) 

The classification of such breaches as 11 unlawful 11 still 
means that a trade union in ta.in strike action can become 
a victim o~ the economic torts . But what is the fUrpose of 
a disputes c lause? It is almost iden~ic 0l to the purpo~e 
of ~ections 81 (a) and 116 (7) of the Industrial Relations 
dCt - to persuade the parties to use tne concilation fc1ci l ities 
available rather than resort to direct ~ction . Like the above 
mentioned s ections they are not intended to be used as the 
grounds for brin~ing a civ il action which will h&ve ex&ctlJ 
the oprosite result . 

Unfortunately it is difficult to introduce an ar~ument 
similar to the rule in the ~. Z . Dairy l!'ac to~ Ca :...e ( 7.3) 
e specially in the li 0 ht of decision in ~uddock v ~inclair(74 ) 
and so it looks as if the solution is in the hands of 
parliament . ~omething must be done to bive trade unions and 
workers an unfettered right to take rrlegitimate" strike a c tion . 

I t is suggested there are two solutions to the problem: 
The first would involve a statutory extensi on of the 

~efence i n the Crofter Case to cover all the economic torts . 
Thus , if a defendant trade union could successfully argue 
that the predominant purpose of tne direct 8Ction was to 
promote the rr1e 6 itimate'1 intereE.ts of its members it v\ould 
be exemfted ~rom liability.(75) 

( 72) 
(73) 
(74) 
(75) 

Discussed in part V. .1so criminal an tortious acts. 
[1959] .l'L ~ . 1. R. 910 - part Iv ante 
[1'::125] 1 . Li . l.rt . 677 - pabe 18 ante 

The Judiciary seems to be developin~ Euch J defence . 
uee page25 (ante) ; .1ete' s Tm,in.; Case tl <:170l r . Li . L.n . 32 , 51 
and the Aawau Island ~erries Case (1974 - unreportea ctt 
the time of writing)- .1 . 11 . 

....,ee also tne judc3ment, of Haslam J . in . 1' . Y. ~lome s v 
0hand ~ 9F8] 1\ . • l. . L1 . 10) here bona fide fulfi l ment 
of b publ i c duty ~as a legitimute interest . 
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The second solution mi6ht be statutory recognition of 
the right to take legitimate strike action.(76 ) 

The problem of course arises in deciding what is 
"le15itimate 11 &nd the answer is really one: of policy, but 
if the first alternative werv to oe adopted there is the 
risk that the courts might be too restrictive in tneir 
interpretation and for this reason the writer favours 
the second solution. The draft~n 0 or such legisl&tion 
would bive everJone concerned an opportunity to voice 
their opinion and wo~la increase the chances of the final 
definition satisfyin~ all parties . 

.. hntever solution is arrived at it i ::, vital t 1&t 
legitimate strike action is not classified as "illegal" 
or "unlavvful II for the purpose of' the econooic torts 
bscause such a classification, in placin6 blame solely 
on one purty , does nothing to solve the problem - strikes 
are not "bo1-ts out of the blue. 11 

"While it is the workers who usually commit 
the final act of ~toppin~ work , which is the 
illegal act, (77) this final act may only be 
the culmination of a se~uence of events to 
which both sides have probably contributed 
in one way or another .... Where both sides 
have contributed to a situation it would be 
manifestly unfair to penalise only one."(7o) 

30/ 

(76) rtn example oi this t pe of enactment is the English 
Trades Disputes lebislation which proviues a defence 
for trade unions for "acts done in furtherance or 
contemplation of a trudes dispute." 

(77) 
(7b) 

in 1968 under the r.c. & ho i.ct. 
.8 . .. oods: 11 ,.,:euort on Industrial .. elations legislation'' 

1-a6es 16 -17 
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