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International Law has always been dominated by the Western States. VW =%
[\ e
The lists of subjects of International Law has dr amatically increased ‘r|\a
A
. . - . el +hs o 2 . ~ o 2 I~ [t QA
in the last three decades. As a result of this increaseé 1n embership g p
il ‘
there has been to a much greater extent, unlike the past, of questioning & g
g
of the relevant International Law principles as to whether they can f{
regulate new problems as '"self determination'", national sovereignty i >
over natural resources and the protection of human rights in the &{ o
light of continued totalitarianism. This has resulted in the increase g = -
| e e
. <
in tension in the area of International Peace. In the light of this H: W
Ly T
dramatic change, international rganisations as the United Nations hw
have a very important part to play. Its decisions shether in form of B“ ii)
i .
Declaration or Resolutions have great impact in the adapting of i
International Law to meet the necessary changes. 5? Z
it
The object of the paper is to attempt to analyse certain lected h 2;
decisions of the General Assembly with the view of ascertaining what Jﬁ D
] -~ ) 93 - o r ~ 7 o+ 4+ 4= ~ 3 S A -y <7 - ~ - £ 3 e - 1 - 4 -le
role such politically constituted bodie play in the formation o1l law- |
making. The emphasis will be on the 1ins itutional and procedural aspects
of the law-making process of such selected organs, rather than the
ubstantive aspects which have been adequately dealt with elsewhere. (1)
The study shall involve the examination of the adopted procedural rules
(such as the voting methods, use of the working group and importance
of th pre;edeqts) of such organisations involved, which shall be
L
compared and contrasted to thos of the International Law Commission in
its work of codification and progressive development of law.
To facilitate the proc of analysis there are three basic
questions which provide the skeleton of the hole paper.
amoah "THE THE DECLARATIONS
nuuu‘LLY” "THE DEVELOPMENT
THE U.N. (1963);
LEGAI ASSEMBLY RESOLUTION'
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result of the convergence of two main roups, which
were coming from the Soviet Bloc and from the
'"new" non-aligned state G 1
& { 8
(A) Soviet Bloc Initiative ‘ﬂc_gg
= R
At the e of th nternal crisis, civil war and foreign inte o
, BC. <
the new Soviet state found itself relatively isolated from the ot ¢
” 1 . I 1 . . . 1 1 o v, m
nembers of the international community. his posed the problem of B @ ‘
.__"v: .
how the relationship of the new states can be explained in the light of g
t7 -] ther v o i 1 S 1 = t e Phe 3 Y T 1 -h i a1 tuati 1 8= ‘ -'
he other capitalistic tate he explanation of this situatlon was ! ,
to be found in the policy of '"peaceful co-existence" or as it is known
oday, 'friendly relations".
It was to be the first task of >viet International Lawy in finding
legal foundation for the theory. In this early stage of the development
of the Soviet state, there was a strong conviction that this
transformation was merely a temporary one as communism was going to

spread to the other parts

McWhinney "THE LAW INTERNATIONAL

LawY (

(2) E.A. Synder & H.W. Bracht "CO-EXISTENCE & INTERNATIONAL LAW"™ (1958
I.C.LsQs at 55
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In essence the principle of co-existence involved temporary co-operation

between the Communist and capitalistic states. Eut the co-operation

N

as between the two cannot be a permanent feature of the relationship as

1

it was the ultimate aim of the Soviet state to spread communism

4

universally, thus it involved the destruction of the capitalistic system.()
Since this expectation did not happen the principle of "peaceful
co-existence" (if one may call it that), was the means to bring the
capitalistic states within the Communist control. The concept was seen

in this light by the Westerm jurists initially, i.e. it was a means

o

of destruction. Due to the failure of the spread of Communism, as

he non-disappearance of the law, the policy

already alluded to

a new turn as the Soviet states become conservative. (2)
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It is now argued that to be essentially a means of regulating peaceful
co-operation and international relations between the two major blocs 3).
Thus the concept now is argued to contain:

or the territorial integrity and sovereignty

(b) obligation not to attack other states
(¢) non interference in the internal affairs of other states
(d) equality and granting of equal advantages

(e) renunciation of force as a means of settling disputes.

4

to include in the 12th

As a result of the Soviet Union's req
o

session of the General Assembly the item '"'declaration Concerning

4

Peaceful Co-existence" (4), was included on the 1st October 1957 in the

Agenda of the Gene: Assembly. In addition there was a "joint draft

proposal'” of India, Yugoslavia and Sweden. The wording of the "joint

proposal" was adopted hy the 6th Committee with the approval of the

N\ TV CMTINTOT o) TAIN T DN mT N " A AT i ¢ :\-"\‘
(1) E.A. Synder & Bracht ""COEXISTENCE & INTERNATIONAL LAW" (1953)
1«8 0@ AL Y
FRNATTIONAL LAW & REVOLUTION" (1967) p. 70

(2) McWhinney
y be denied by Communist Bloc jurists.

This will

(3) Synder & Bracht (supra). p. 70 MéWhinney (supra) p.
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;al was severely criticised) and their

Soviet Union, (whose

proposal was not voted. (1) The proposal was to result in General

Assembly Resolution 1236 (XII). I

¢ ¢ “vinqyy
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(B) INITIATIVE OF 'NEW' STATES (2) i

It need not be over emphasised that one of the most dramatic il

developments in the history of the United Nations has been the increase

H
H
o
E|

its 51 original (3) member states

in the membership since 1945,
it has increased to 138 in 1975 (4). The unofficial groupings of the

General Assembly members clearly shows the voting power of the new states.

These are: t

(1) Permanent Members of the Security Council .

African States 43

no
~

Asian States 4

N
-~

Fastern European States 10

,\
i~

—~
U 3
S

Latin America 20

—~
~—

Western Europe (including Austral

These figures ¢ approximately the same when these questions were

J N
1)
H

%UQ: N\V'l j—o sgsa‘vuo u

\

being considered by the appropriate bodies. As a direct result of the

above composition of the General Assembly, the emphasis in objects shifted

to a more 'active' role of International Law not only in the promotion
of justice,but also in the protection of states (especially the "new

ones), from having their independence invaded, literally and economically.
They were dissatisfied as International Law was insensitive to their
aspirations. In order to get concrete results they neither looked to

the Vest or East Bloc for guidance. It was by direct participation of

7 pp}\?ggq _,B“ .4

{

(B )esd Jdle (1O5R) - Pe 105

-

(2) The definition of new shall refer to the newness of states in terms
of their history or emerger 1ce. This description is very artificial
1

for the term "new" is a relative one. It thus included states

which have emerged or attained independence in and after World War 2.
This would include most of the states which have joined the United
Nations in the last 30 years

)

+
|9
ce

declaration, it
San Fransisco

(B) Apart from the states which were signatory to
included non-signatory who were invited after
Conference convened.

SUVbO0 1 |

=3
e
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A B e Mt — - Bate o o o : -
(4) (1975) United Nations Handbook, Ministry of Foreig: fairs p.9
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these states, that can bring the law as they see it, to meet their

changed circumstances. In this

spect they picked up from where the
Soviet and Western jurists left off in their debate on the question B

of "friendly relations'". In addition they changed the emphasis of

International Law to a problem orientated approach and to other legal

=g CNNGYY

. = 1 § 3 . - 1Y
doctrines often seen as unimportant by the two principaé protagonists. §
"

(1) Their intervention in the dialogue between the East and the West
\ o
removed the monopoly held on the elaboration of the concept from the

Communist bloc and as seen by McWhinney, was to provide flesh to the
« ’ i

bare bones of the discussion (2) which in turn helped to remove the

general air of misunderstanding that hung over the discussion of this
question. Dismtisfactionwas seen as to the state of the law on guarantees
of political and legal sovereignty or even a feeling in some quarters
that the laws were obsolete. This could be exj

to participate with the pro

they have not done

£

before. It was partly for the desire to have that prestige of being seen

>110M M) jo sjgalpup uy
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as lawmakers. There has been a suggestion that the view of the new
states towards international law, say, as to "unequal treaties" or the

xaggerated emphasis on the concept of national and even the
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omary international law, to be due to their economic

How true this view as tha
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"new state" is, is
questionable, for it would seem that this is the result of joining
forces with the Communist bloc in the attempt to re-write the law.

The initial problem that was faced by the West was this common

{

pPlatform that the East and the '"new" states have against the status quo.
It was seen that the rather literalistic insistence on the question

of the "sources" of the law, and the view that international law can
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only be improved not by any such but on the improvement

0f the present international law, was to be contrary to the demand for

(1) McWhinney, 60 SR AT &
] N
L 3 1 o B 00

ATIONAL LAW CONCERNING
N (19¢ /5 61 A.J. T.5. at 70}




a more adaptive means of law making

circumstances. However, there is the

support, the Communist states able to persuade the majority of new

states to depict the sfatus quo as only serving the interest of the West,
and the established rules of Customary law be rejected as it's alien

and has no application to the new states which were not in existence

en the laws were made. (1)
The effects oi the intervention of the new states was to bring

acceptability to the concept aof "friendly relat
for the real intention of the Soviet Union was doubted in the light of

recent events, as the Invasion of Hungary in 1956. The word

of the

Soviet Union was doubted for it was to be seen in terms of deeds and

action. The interest shown by the new

6)]

tates forced the West to

re-think their Vviews on the question. This can be shown by the vote and

discussion on the prop of the three state
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and Sweden) when the question originally arose in the first committee e

As already noted peaceful co-existence was initially a means to bring

about universal

Sm an there was serious doubt as to real

iotive
of the Soviet Union in their attempt to bring about a Declaration of

"friendly relations". It was the "deeds" not words that were important.

he whole exercise was

as a mere propaganda to desseminate Communism

ideology and to silence the international criticism for what the Soviet

Union had just done. The question however was in the agenda of the

Internatio

Law Association

,_4
=
~

e 1956 despite the ideological
In this regard, it should be noted that throughout the

discussion of the topic in the International Law Association the title

topic was not chan

ed to "friendly relations" as was in the

General Assembly.

(1) Houben (supra) 735.

623 436852, I.BxR. 5. 105
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The concept of "peaceful co-existence'" as suggested by the Soviet
Union was seen as not one of the established principles of International
Law and that the only way to bring results to the concept was not
through "peaceful co-existence'" but in the promotion and maintenance
of friendly relations between states. 1In any event, the change in
the name of the concept came from the proposal of the % states (India,
Yugoslavia and Sweden) when the question was considered in the first
Committee.

The most important result of the discussion of the topic in the

Association has been the breakthrough in the general outlook towards the

This breakthrough by the members of the Association, who were dealin
a person to person basis, and outside the arena of the General Assembly
was to help in eliminating the initial suspicion that the West had on the

whole exercise. It is the change of attitude that has been contributed

@

by the frank exchanges between the jurists of both sides of the bloc. (1)
Despite the ideological debate (with emphasis on politics and ideology)
that happened early on in the discussion of the topic, the Western
Jurists were able to insist on pragmatic empirical step by step approach
to the practical solutions as between the two sides. (2) This is said
to have materialised in the next year when the Moscow Partial Test Ba
Treaty of 19635 was completed. Thus the ideological debate often coupled
by calling and insults were to be replaced by serious discussions as to
how to solve the problems prevailing in the world. (3)

Another important factor that partly helped to eliminate the
fear of the West was the improvement in the relationship of United States
and the Soviet Union, leading up to the "detente". Despite the double
faced policy of "peaceful co-existence", one aimed at the local audience

>
i

and one at the international world community at large, it was the latter

tha
E. Mcwhinney "INTERNATIONAL LAW AND REVOLUTION" (1967) at 72.
ibdd -l gt i3
ibid. at 72
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produced more result than the former in that economic and trade
relations were encouraged by the Soviet Union. Thus it was the
rather than "words" that was important in showing that U.S.S.R.
was genuinely interested in maintaining international
be noted however, that there was some breakthrough in the discussion
between the East and West ideological rivalry even before the establishment
of the sort of atmosphere created by the detente of the early 1960's.

This was largely in thescientific field where there was not much

(03]

pre-occupation with ideological debate. (1) It has been pointed out
that it was the result of the West's insistence that more details were
being elicited from the Communist bloc as to the content of the "friendly

k at the result of the exercise showed

@

relations'". However, a close loo
that there was not really much attained in terms of clear concrete
principles. .t may have succeded in turning the emphasis not on mere
generalisations to a more acceptable formulation that would be able to
haveyappdd cation. to. practical problehs. Lt seems therefore from the
description of mMcWhinney's that the discussion was able to provide a
pirical problem orientated step by step approach" (1)

s

"pragmatic,

to be not really a true description of the result of the Special Committee.

v

As a result of the two pressures and the improvement in international

(

relations between the major powers that have facilitated and allowed
discussion not only in the international Law Association but also in
the General assembly. 1t became very clear that there was a consensus
of opinion that the future is doomed unless international co-operation
exists between the members of the ueneral Assembly. The Afghanistan's
representative, among others, had this to say:

".... 1f the world wished to be spared of an atomic war,

the nations should base their policies on non-intervention,

\O

slds  MeWhinnsy, “66 A.Jd.1.Lh. p. 2
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respect of international Sovereignty, territorial

NNy

integrity of states and settlement of disputes by

peaceful means......" (1) {

(D) WHICH INSTITUTION WAS SELECTED?

Under General Assembly 1505 (XV), operative paragraph 4, the
question of friendly relations was included in the provisional agenda
of the General Assembly in its 17th session (2). The item was referred
to the 6th (legal) Committee for consideration. There was a general
agreement among most members of the Committee that there was an urgent y
need to improve and strengthen international peace and this could be
attained by the development of International Law. “Two courses of action
were available to the Committee.

y Czecnoslovakia, for the 6th (Legal)

rv

Frrs iy it was proposed
b x L

Committee to prepare a Draft Declaration of 19 specific principles. (3)
[ ] ¥ I p

In the second place the General Assembly was to restrict itself

)‘v)’v& ‘Mv] §0 S}SEW“O Uy

\

4

to studying and definine only a

principles while leaving the others to

be considered later. It was sponsored by 14 states. (The first 14 draft
tesolution) (4). A compromise solution was suggested whereby the first
ind second proposals were to be embodied into one. This was submitted

by another 14 states (hereinafter called the 2nd & L4th draft resolution).

However this was to be opposed, and after a number of informal meetings,

7

an additional draft resclution was proposed, and had the support of 37

States. It included the suggestion that seven principles of International

o ppropes by b

would be placed in the current agenda of the 18th session and in terms

A

“ SUYpIO }mu

Of priority. This text was submitted for vote by the 6th Committee which
Was adopted by the vote of 73 to O with 1 abstention. Tt should be noted
that the three other proposals were not to be voted and the proposal was

to form the General Assembly Resolution 1815 (XXIT) (5)

ssembly 18th session, 6th Committee, 804th meelting, ip.lils

) |
2) (196 5
(3)(1962 Y.U.N. p. 489
(4) ivid
(5) ibi
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In the 17th session the 6th Committee had 29 meetings in dealing

with the question. In this session two working papers were submitted

by the member states. Czechoslovakia proposed that the 6th Committee

e “Nng

J il
Pt , K .
should establish 2 working groups, where the first shall deal with £ :
[
the preliminary drafts on the 4 princples that had been selected by g
; i
the General Assembly. The other Committee was to deal with the other E

principles that were suggested by the proposal of the first "14 power
draft" (i.e. the suggestion of Czechoslovakia).

However, the above proposals were to be amended whereby the 6th
Committee was to establish a "Special Committee" to draw up proposals f
for the progressive development of International Law. This proposal
was supported by 19 African states and Yugoslavia (1)

An amendment to this proposal was that the "Special Committee™
was to meet at the end of the session of the 6th Committee. This was
supported by the 9 Latin American states. However it was resolved that

the two proposals were to be jointed into one. ‘his draft was adopted

%kuv] j—o S}Sa‘yup uy

\

unanimously by the 6th Committee and was to be the General Assembly
Resolution 1966 (XVII).

.
H

o

(a) Why was the b6th Committee not selectec

It was clear that at the discussion of the 17th session of the 6th
Committee nothing was to be attained by the body of the 6th (Legal)

Committee due to the shortag

@

of time, for more could be attained by a

Committee which would be able to study the guestions. ‘The 6th committee

od prpaies Gq b

did not have time to deal with all the speakers interested in the subject

{

for it was seen by the representative of Guatemala that such a committee
would be able to study the subject (2) Any such Committee would be able
to prepare a report as to the topics to be discussed. Due to the large
numbers of the members of the 6th Committee, it was not able to devote
eénough time for the discussion of the question of friendly relations,

Since it requires thorough examination of the principles of

(1) ibid. 1962 Y.U.N. p. 489
(2) General Assembly, 18th session, 6th Committee, 815th meeting, p.190
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nternational Law (1). However, the increase in

1 from 27 in the special committee (2) seems to defeat this very purpo

There was a general dissatisfaction with the

even though the agenda of the 6th Committee has been very light, there

was a reluctance to be involved in draftin;

new norms. (4) ested however, that the

S BRE il C !

sessi . L as' feltothat kel c tinuity of work would be affect: Yy ¥
ession 1t was felt that the continuity of work would be affected by i >
e
the change in the membership of the Committee. cWhinney (3) has it
i ;5
suggested that there was a feeling of dissatisfaction with the slowness B =
d)
and procedural cumbersomeness adopted by the Committee. This critiecism, % C ?f“
would hold water, if seen, in the light of the attempt to totally I -
1 w»
« 4|
disregard the standard norms in favour of the new ones. As the experience @8
fntt
f the law:- of the sea shown, that it is very difficult to establish

the

work involving

e

oml o * e
membership to

NGy

S

tate of law, and !

,V.g(

one

were not

proceaures

slow, was simply that they had too many expectations and the i

|

i
procedures were not geared towards dramatic changes that wer eing #

t‘j\
called for. The uncertainty alleged was due not so much to the state of fs

3] - Y
t law but rather to the style of conducting foreign relations (5). | C é
The criticism would not be valid when extended to the selection“of “the =
" e 4 it . i L5
opeclal Committee as the membershi consisted of thos ers“ef the |
it e ; o - o, ANE , : w
6th Committee. In fact, one ca ay that the Special Committee wa i &
cross section of the 6th Committee i b
(B) Why was t al Law Commission Ommitted? g E"

The function imposed by Art. 13 of the charter (i.e. th codification

gressive development of International Law)

=]

technical functions of the documents,

there is certain degree of agreement as to

Substance of the guestion to be dealt With o+ Thus

involved than

more

IOCY

{

e
ior

it presupposes

procedural rules and
it was ludicrous

 SupbaO lwu

(1) for example see Gen. Assembly 18th session, 6th Committee, COEEd

5 : 4 , . 5 guspd.
(F) U.N. Dox's A/5689, A/5727 1ng
(3] McWhinney, 60 A.J.I.L. p. 3
\4) John N. Hazard "NEW PERSONALITIES TO CREATE NEW INTERNATIONAL LAW"
; (1964) 58 A.J.I.L. 955
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’




International Law Commission in

(1)

to involve the

controversial questions. I the Tiret place., question of

NGYY

"friendly relations" is a very controversial one.

entire field of relations between states and

have a lot of political impact. The question touches

Fiyg €

sensitive areas of 1n

Secondly will" or agreement as to

procedure, let

(¢]
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alone, own of the question. These

the
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guestion of "friendly r

maade

~
edieUo

was

g
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ment and tlon. b

codifica

Since the questio tions, the

e
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(a) Task of the Special Committee i
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Lt was set out by the General Assembly Resolution 1815 (XVII)
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(c) duty not to interve estic jurisdiction of other states ;

(d) duty to co-operate with one another in accordance with
charter.
(e principle of equality and self determination of people i

({ . . v . -
(f) principle of Soverelgn equality of states

tes shall fullfil in good faith their obligations

assured under the charter
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(1) identify the legal principle nd t Y >vant rul
2) 1scertain whether 8 dentifik principle nd rule
jere rea for elabor n codification
™ USE OF COMMENTARY
The drafting co t in 1ts 7 rt mad Y t use
commentarie ! (a4, Y lat were being dealt with by
he mi e. Under Art. 20 of th tatut bt International
! ther 1 requizr L where the International Law Commission
when preparing drafts for submission to the General Assembly, ith

commentary

(a)

S, Jjudicial decisions and doctrine

(b) conclusions relevant to (1) extent of agreement on each

polnt.im practice of

and disagreeme well as arguments,

this provision the Draft Committee in setting out

its report to the Special Committee have pointed out not only the

of consensus and principles where no consensus could breached. It also
set out the arguments forwarded by the various rtie: nd t explana-

1S that it provide he CC nsu t] nothin 1s being overl d
a1 that th } 1 t the pnoints of barcainin r . 1th
214 that thne argume SeL OuUl the points o1 barg ning 10r irutur
conferences. They also raise other possibilities open to the gelal
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DRAFTING COMMITTEE
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he membership of the Drafting fourteen (3)

of: consideration of

and the record of
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opecial Committee, with a view of drawing up draft texts formulating
1) See

6th Committee, 802nd
2) sée
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pints of con sus plus the arguments advanced in support. The Drafting
>0 £ t ) mere drafting of the formulations for its objects

amounted to an authority for seeking common utions for the Special

Committe Tt involved in "bargaining" ac proposal was

was

more acceptable than others. [n its method of Drafting

Committee used "consegmpus" rather than voting. imilar to the

practice of the International Law Commission. Even though this may be

time consuming in that there would be a lot of repetition, the result

however, would be
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nternational law
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ffecting the sovereig ty of natural wealth and resources
available in those states. 'his was the result of the re~direction of

Lhe pressures which ha ed 0 states in demandin; nd attaining
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ionalism because it became clear that more political in
i : 3 o 1 - g I il 2 o 3 A
0N LCc 1ndependence. Political independence
I ckwar conomilc at e ced 3 eS¢ 'mew" stat y
char ed = € ance asis, d w more
&
tractive outsid ny 1 n to the internal need. (1)
a
con ndependence can be attained, political independence
a O Chl.
A 1t of this view was )y threate: he ished investments

from the capital exporting states. It was threatened because political
independence had allowed the "new'" states to adopt economic polities
more geared to the local needs without any fear of automatic diplomatic
intervention on behalf of a foreign enterprise unlike the past. (2)
This is not to say that other forms of sanctions (as withdrawl of
expertise and so on) could not be used. The question was aimed at the
need to reaffirm the right of the "new" states to exploit their natural
wealth and resources.

It first arose when the 2nd Committee dealt with a draft resolution
proposed by Uruguay (3) where "member states should recognise the right
of each country to nationalise and freely exploit its natural wealth as
an essential factor of economic independne ce" (4) The reasons were that
the present forms of aid as in loan or private investment were not
adequate to solve the problem of the "new!" states (5) What was required
was the right of those states to dispose freely of their own resour€es (6).
It was then seen by those opposed to draft resolution that the matter was
an established principle of international law and any reaffirmation would
only raise doubts as to the validity of this principle. It was defective
in that it didn't take into account the established principle, that of

compensation when properties are attached. Thirdly, the gquestion was

¥t

Muhamad A. Mughraby "PERMANENT SOVEREIGNTY OVER OIL RESOURCES™"1966 P.k
Mughraby (supra) at p.13

(1952) Y.U.N. at p. 389
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peyond the competence of the U.N. as it was within the domestic
jurisdiction of the states (1). The capital exporting states were
opposed to the omission of the right to adequate opposition and the
U.5.A. tried to amend the draft Resolution to this end. However, an
amendment from India where a compromise was reached whereby the rights
of the "new" states were recognised but equally so, was the ackrowledge-
ment of the need of the underdeveloped states as to the need for

investment (private and public) (2). This didn't satisfy the

D

industrialised states who wanted an express statement as to the obligation
of adequate compensation. Such draft resolution was adopted by the
General Assembly in Resolution 676 (VII) by 36 votes to 4 with 19
abstentions (4). The fear expressed towards this "nationalisation (5)
resolution" was to materialise in the nationalisation of the United

Fruit Co. by Guatemala and as a recognition of international law

principle in the Anglo Iranian oil case. (6)

However, the concept, which started off as aimed at private
investors (7) was to extend its applicability as it became more and more
identified with the drawing up of the Human Rights Covenants. From this
point on, the concept of permanent sovereignty was to become part of
the concept of self determination which was to be drafted into Human
xights Covenant.

In the 9th session of the General Assesmbly the question arose when
the draft Human Rights Covenant was considered. The concept o8
permanent sovereignty was included in para 3 of Art. 1 of the Draft
Covenant. Doctrines were, that it was an authorisation for nationalisa-

tion without compensation and that control over natural resources had no

ibid

Mughraby (supra) 20 = 21

Hyde N.J. "PERMAN SOVEREIGNTY OVER NATURAL WEALTH & RESOQURCES"
50 A.J.I.L. p. 854 (1956)

(4) Those against - N.Z., South Africa, U.K., U.S.A.

~ N
NN -
e s

Abstain =~ Australia, Belgium, Canada, Cuba, China, lenmark, France,

Greece, Haiti, Iceland, lsrael, Luxembourg, oweden,
Lfurgey, ) lela, ‘1:_91 nes, Netherlands, ﬂLC@Vl,J”,
Norway and Peru.

(5) cited in “ughraby (supra) at pe 20

(6) cited in Hyde (supra) p. 854

(7) Hyde (supra) p. 855
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relationship to the concept of "sovereignty." It was argued on the
contrary, that political independence was to be guaranteed only through
economic independence (1)

The question was in the agenda of the Committee on Human Rights

Commission in the 10th session, when dealing with the drafts covenents.

It had 2 draft resolutions of which only one was relevant for our

purpose. It was proposed (2) that commission be set up to survey the
status of the rights of people and nations to permanent sovereignty over

natural wealth and resources, and, to make recommendations where

necessary, to strengthen that right. (3) Such commission was required

to study the gquestion thoroughly. On the contrary, it was argued that

due to the shortage of time, this couldn't be done and instead prepare
recommendations whereby the U.N. bodies and specialised agencies

should give particular attention in their regula

pveople and nations to self determination. (h)sAfter: the ddeptionyof the
! I £

recommendation it was submitted to the Economic and Social Council where

not only was the constitutionality of the "proposed commission' doubted
but also that the Commission was_ seen as an .appropriate body to deal

i\

i oy . L5 o b S S
with such political qucutmons;5'fhe council did report the recommendatlions

of the Commission and referred the question back to be reconsidered by
. . A . L. s . . . 4 1 " . L
the Commission (©6) This action was criticise in -the 3rd Committee, wher

it was Seen as a delaying tactic to a question of immediate concern.

the basis

(4]

On the other hand the Western States defended the action on

that the question of self determination was a political one which neither

the Commission on Human Rights, nor the Economic and Social Council, nor

the General Assembly was the appropriate organ to deal with in preparation

of the recommendations (7). This resulted in the adoption of General

Banerice K.S. "THE CONCEPT OF PERMANENT SOVEREIGNTY OVER NATURAL

RESOURCES - AN ANALYSIS" (1968) Indian Journal of Int. Law p. 52
Proposals were submitted by Chile, China, Egypt, Pakistan & Philippines

(1954)

)

) YIU.N . lat
) (1954)

)

)

Y. WiN. at

pi 209
p. 209
ibid.

Res. 545 G (XVII) e Gows ot “
A g SCTORA UNIVERSITY OF WELLIHGTOR

(1954)
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Assembly Resolution 837 (IX) where the Commission on Human Rights was

requested to complete its work on the question of self determination;

T -,

e 1= “NNqYY

including recommendations concerning permanent sovereignty over natural

U o S SRR

wealth and resources, having due regard to the rights and duties in

international Law and to the importance of encouraging economic develop-

[
o
ment in the underdeveloped states, and further, requested the Council f
to submit the recommendations to the General Assembly in its 11th session ¥
|

he question again featured in the debates of the 3rd Committee

: L e ) . ! W
in 1955, where paragraph (3) deals with permanent sovereinty. he i botlic:
: AL y ’ N 4 W
1
inclusion of the item was objected Yo by the West for various reasons, %
ince re was no such thi as "permanent sovereignty" where voluntary J i )
|
successions have been made by states (2) and that it was vague and a §
biguous. There were attempt: to delay tThe discussion” of Art. 1 of i Z
|
. . I :
raft covenant - as t question still study (3). | ?
i ! | <D
However, the majority agreed that Art. 1 para 2 read# with a few it . i

L

\

modifications as it exists today under the Covenants on Economic, Civil,
Cultural, Political and Social Rights, as adopted by General Assembly
Resolution 2200 (XX¥I) in 1966 (4). This wasn't the end of the matter,
as it was again in question in the Economic and Social Council in 1955 .

The Economic and Social Council had before it the recommendation of the

Commission, calling for an establishment of a Commission to survey the

question of permanent sovereignty. There was a proposal to set up an

Ad Hoc Commission of 5 members to study all the aspects of self

194 ppsies by b

Sume

{

S S SHE

Supbio |»1)

determination. (5) The U.S. proposal was opposed by Afro Asian
States and the Communist bloc. They emphasised that the question was an
urgent one and such a proposal was a mere delaying tactic to forestall

criticism. (6)

(1) operative paragraphs (i) and (ii)
(&) icial Records, 10th session, 3rd Committee, 647th

AV

a
Gen. Assembly Offi 2
meeting (per U.K. Representative) p. 90
Baneree (supra) at p. 522
see Eichelberger M.C. "THE U.N. AND HUMAN RIGHTS" (1968) pp. 198-208
Baneree (supra) at 524
ibid
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This proposal was rejected even though the Council transmitted the

U.S. draft resolution for the Ceneral Assembly to make its own decision.
A three year moratorimm ended in 1958 and agaln the debate continued in
the 13th session of the General Assembly. The same objections as to

the vagueness or ambiguity of the concept as '"nations'" and "people"

was raised again. Notwithstanding the strong opposition from the
capital exporting states, the Committee adopted the recommendation to
set up a Commission by a vote of 52 to 15 with 4 absentions. (1)

The concept of permanent sovereignty which was a basic constituent

of the rightyoefi selsf determination, was to be adopted in the 1966
Resolution 2200 as #rt. 1 (2) of the Covenant on Economic, Cultural,
Civil, Political and social rights:

"all people may, for their own end, freely dispose of
their natural wealth. and resources without prejudice to
any objections arising out of the international economic
Co-operation based upon the principle of mutual benefit,
and international law. In no case may people be depived

of their means of subsistence"

B) WHICH INSTITUTION WAS SELECTED TO STUDY THE SUBJECT ?

L

There were two proposals to deal wit} the question of permanent

O

Sovereignty. Firstly, it was for the General Assembly toset pp a commission

to conduct a survey of the rights of peoples and nations to permanent
Sovereignty over their natural wealth and resources. The other proposal
was for the establishment of an Ad Hoc Commission. This originated out
of the Economic and Social Council. (3)

Those arguing for the Ad Hoc Commission felt that before proceeding

o

any further, this proposed study was necessary as it would clarify the

misunderstanding as to the nature and content of the principle of self

determination. (4) This proposal, it was argued, ignored what has been

done in the preparation of Art. 1 of Draft Covenant on Human Rights,

where the principle of self determination was clearly defined. Such

(1) Mughraby (supra) p. 22 (3) (1958) Y.U.B. 212
(2) .ihid (L)
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was a tactic to put off the exercise of

a proposal

peoples and states to self determination. (1) As to the

of a it was argued illogical to

sovereignty to people who have

for the establishment of a Commi adopted

to the General

be

8 abstentions. The membership was to

4

ly Resolution 1314

his resulted in General As

(2)plE

where of 9 states was to estab

a commission

Bet ofs

a—

conducting a full survey on the status of the question

D
5
(0]

of permanent sovereignty, with recommendations,

necessary to strengthen this right. (3)

THE [MISSION

OF

uestion of membership was left for the

inary meeting onl2th December

the basis of geographical distribution.

ELION OF THE COMMITTEE

feeling among some members of the General Con

in the 16th session that because of the nature of the ques

uhlikely to be given its economic significance, bod

the 6th (Legal) Committee or the International Law Commission.
It should therefore be left with the 2nd Committee. The represer

of Ghana had this to say at this

"his delegation, having stu he report felt

as the principle of economic self determination it

sho to the 2nd Committee.

be allocated

allocated to the 6th Committee it woul

¢ interpretation in which

ct
=

ist

riven a restrictive lega

()0

its all important economic aspects would be lost sight

(1558) T.0.N. 212
Tbid
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aAfghanistan,
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1 _of Res. 1314 (XIII)
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The emphasis on the economic aspects of the question was put forward

as the reason for giving it to such a non legal body. In addition, the

question was largely a political one. The Soviet representative observed

that: "The subject was primarily a political one since it
related to the liquidation of and the termination of

the process whereby the imperialist countries have

plundered the colonies and the under developed

countries of their natural resources, thus hampering

their economic development" (1)

Further, the Soviet representative said that:

"Whatever legal aspeets it (i.e. the question of

permanent sovereignty) had were, however clearly

)

(@)
mno

=]

Subordinate to its political aspects" (

The delegate from Cyprus saw

at even though the question was 'more

legal and an economic one" he favoured not

leaving it to the 6th

Committee, as the matter had not yet reached the stage where legal

action could be taken. (3)

fiére was a general agreement among the capital exXporting states that

[

the question was a 1 gal one, cven though it has stron

g economic and

political overtures. The representative of Porto Rice observed that:

"the item had had its origin .... which had consistently

approached the matter from the legal standpoint. The

logical forum in which to discuss it was therefore the

6th Committee” (L4).

Another reason for allocating it to the 6th Committee was the practical

reason, that the 6th Committee had in recent years been given very few
items to discuss although it was fundamentally a very important committee.

) Gen. Assem ly Offiecial Record, General Committee, 138th meeting, p. 24
) ibid

3) ibid
) General Assembly, Official Records, 16th oession, n.Committee,

138th meeting,p. 24

(5) ibid. ;
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In the General Committe, the proposal to allocate the gquestion to the

6th Committee was adopted by 11 votes to 4 plus 5 abstentions,

J

RS

il

However, in the preliminary session, proposal was put- forward

by Ghana that the question be left to the 2nd Committee as it was

R

largely dealing with economic self determination. This proposal was

adopted (with U.S.A. agreeing, that reference be made to the 6th

e

>{0M-Mv] j—o sgsalpup uy

Committee where necessary) by 61 votes to 1 with 21 abstentions. (1)
Doubts as to the competence of the 2nd Committee (which controlled the

Commission of Permanent Sovereignty over Natural Wealth and Resources)

T R AT

were raised because the question involved important international law

T

principles - as state responsibility contractual freedoms and jurisdi-

ction -~ which were beyond the competence of an economic Committee (2)s

However, it seems that due to the shortage of time it was necessary

B i e c——T

to deal with the question very quickly and that there was a likelihood

of a draft text being adopted by the 2nd Committee (3)

\

WHAT PROCEDURES WERE ADOPTED IN THE FORMULATION OF THE PRINCIPLE OF

PERMANENT SOVEREIGNTY OVER NATURAL WEALTH AND RESOQURCES?

1) Secretariat = Persuant to operative paragraph of Resolution 586D (XX)

the Secretary General was requested to provide facilities and

S0 as to facilitate the fullfilment of the task of the Committee.

In this respect it was playing its administrative role. But,

pr+jes g b

i

H
more important, it was also the "centre of scientific research" (4) §
A preliminary study (5) of the Permanent Sovereignty was submitted {Ltj
by the Secretariat for the Commission in its 2nd session (held i Ay

:

 Suphao |21}

from 16/2 - 13/7/1960). It was a documentation based on the

< S

(1) Gess N.K. "PERMANENT SOVEREIGNTY OVER NATURAL RESOURCES" (196L4) |

k%15.C.L.§. at 418 i
(2) ibid , at ui19 :
(5) *inid :
(4) Briggs W.H. "THE INTERNATIONAL LAW COMMISSION" (1965) p. 121 :
(5) B.T.4.8. 9015 i
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response of states (1) to call for information requested under the

study of Permanent Sovereignty. After the consideration of the
preliminary study, the Secretariat was requested to prepare a revised
study, taking into account the views expressed by the members of the

Commission and the verified information that w:

submitted for
preliminary study (El'there was a limited number of responses to the
call to "verify" the information already submitted (B)ffhe revised
study (4) which was so detailed concerning natural measures attempting
the ownership and use of natural resources by foreign nations;(II)
agreements attepting foreign exploitation of natural resources;(III)
adjudication and studies under governmental bodies as to the responsibi-
lity of states in regard to property and contract of aliens; (4)the
status of permanent sovereignty over natural wealth and resources in
newly independent states and in non self-governing territories

economic data pertaining to the status of permanent soverei

resources in various countries

L CO

This extensive study was, unlike that of the friendly relation

o
LUIIO

or law of the sea conferences

3, the ba

[0}

is of the success. It should also

)

pe noted that in the nature of the question that was being dealt with

the study was a rare achievement.

(1) those states who responded to the call for preliminary information
were - AUSLT‘lL@, Belgium, Bulgaria, -ambodia, Canada, Ceylon, Cuba,
Denmark, Malaysia, bwnlunu P,QHCC, Tran, Japan, Laos, Mexico,
“ew*ﬂrl~ndﬂ Norway, Id“iCL » Philippines, Peru, sSudan,Sweden,
Thailand, Jkranian U.S5.5.R., U.5.5.R., South Africa, United

?
Arab “Upubllc,d.h., O.A. & Yugoslavic
(2) Res. 97/10
(3) States which replied were: Afghanistan, Australia,
Cyprus, Cz choslovakia, Hungary, Inuﬁw Iran, Laos,

LA g1 Vu.’

China

e P"\' ]
naaa, Chile )

Netherlands,

Pakistan,Peru, Sudan, dw\ en, Thailand, Ukranian .;.M.P.,
ey South Africa, United b Republic, U.K. U.S.A. and
Yugoslavia
(4) A/A/C7 97/10 rev. 1
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state sovereignty. (1) It was

2) Some Criticisms

It was seen by the Soviet representative as lacking factual

information and was misrepresenting the facts as to the extent of

olies exploiting the wealth in non-self governing states. It didn

consider the profits of foreign capitals

as defective by Afghanistan in tha

it didn't contain information as to the investment in landlocked state

Turning to the criticisms of the Soviet Union and Afghanistan, the

criticisms beg the question as to, the obligation that the states have
to supply the information required. There is no general obligation

s W=

states to respond to the call for such information. There 1is

part of the Secretariat to compel compliance with such

he Yo At axvat
the present systenm.

a request. This is a defect of

It is rather ironical to see the Soviet Union representative

contending that the study lacked

+ A le
LadA

1

surprising that there was a lot of misrepresentation because the
information that was supplied was not verified at all. (2)
In the Afghanistans' case, a brief perusal of the list of states who

responded to the preliminary call and to the 2nd call showed just how

invalid the criticism is, as it could be said it was only the critie

that was able to respond and was the only representative of such stat

As no obligation to compel the supply of the information, it was a

misdirection to blame the Secretariat for any defect in the study as

criticisms should be levelled off against the members who haven't

u

responded due to apathy or other reasons.

@D

i

7

e part in verifying the information for the revised study. It is not

they are dependent on the extent of the responses of the states. Such

The sad aspect of the criticism is that the most likely states to

scream are the ones who haven't done their part. Notwithstanding the

no

N
O

(1) A/AC 2/5R 834th meeting at p.
LY

(2) see footnote ¥, page 3%
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criticisms levelled against the study of the oecretariat, it was so

thorough in its coverage of the state of the law pertainineg to the

ct
K
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3
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question that it has to be commended. It was ec
background and important to the drafting or re-stating of principles
required for strengthening the rights of the ‘“new' states as well as
taking into account of the interests of the investors.

%) Working Group

the adoption of working Croup was not strictly involved in drafting

the text for the Commission on rermanent Sovereignt

and Resources. what it involved was beyond that of
as 1t was the area of bargaining as between the capital exporting and

2 o o e E on o T N . & s 3 :
lmporting states. .t wasn%t extensively used as was in

,
=
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relations" for it was used when
question of compensation to the investors if their property was to be

L g e IRl : y . =
lonallsed. w1hus, 1t was dealing with matters of substance where no

)
t
o
=
o]
Lo ]
=
l,__
ct

greement has been reached or where protracted discussion 1

4y Significance of Precedents

ihe pecretariat in its study, shows how important precedents wer:

Tl e Nt nraro - xr T 4
ortance ol precedents were, by the fact that mos ) > membez
h. . 1 - A Uil iV v ) L V11K UCUIVC L

a5 was the Declaration of the Rights of the Child. (1) But, it was
polntea out that there was a basic difference between that declaration
and the one in question since the declaration in question didn't effect

Nay as that of

any international relations between states in the

permanent sovereignty.

(1) General Assembly, Res. 1586 « {XIV)
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Voting Procedures

\n

The Draft Resolution pared

pre

Fermanent i

Sovereignty over NaturalResources was voted by the ordinary rule of ;
i

irasSonf Art 180 ofs the Charter. . The wote y taken and the toll was %
=2 1 Lne ¥ 4 d |

7 votes to 2 plus 12 abstentions. Those who voted against were - 0
? §

Purma, Byelorussian SO LR,

Hungary, Ylongolia, Poland, Romania

lne

voting pattern showed the

OoOne nanda and

ources on

investors. it w

pedlitical

Thus,

ara.3 of the General Assembls
0 tne continuation of th 7 af
'érelgnty over natural resource z <1
- \ } = o 4.1 - -
I SHed il 01 The soverei I g L |

It was considered in the 20th session of

recorded in the 21st session and this led

L&4aL 01 all states to exgffige permanent
na j wa eclare that th U.N. sheunld
Enakle al t : A - - ]
AN L AL | »LL?\'/ L O XPrC1LBE natc f‘_‘[‘l L
m ke ) . ) ) 1
I'h question was included in th

(13 oo e
v ¢ Ul B/35640

(z:’?) ( 1 964 ) = kS B P.479
(3) L ;

58 (XXI)*which

4., Argentina, Belgium,
N. (1967) p. 329 for th

FOR HICKENL

VA

m Res. 21

the General Assemb

o
N
Py
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TT tQ )
Ve sV ol e

workable '

¢
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01 develloping vel : tes. g
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A
.
9, Z \ T ~
1803 (XVII) there regues ]
]
various a cts of per e ¢
|
€ into account the of ‘
lraging interntaional ;
|
+ 1. $ ) -
>Nt on the other and to
r C 1 ~ 1 I ~
possible to the Economic nd
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i
Relations and Co-operation Among States in accordance with Charter ¥
; ¥
|
of - Telleni 19 i

ye “eNngYy

The voting pattern showed Just how extreme a view was taken by

S

the Communist bloc and a few non-aligned states (2) that as a result of
the rejection of amendment that would authorise naturalisation without
compensation, it abstained. i
In explanation for their vote, the French expressed the belief
that the 2nd Committee wasn't competent to study the subject matter and

it was necessary to obtain the views of the 6th Committee and the i

=3

] 1

‘WY oo o . % "
1€y refrained from taking a stand on the

F

International Law Commission.,

substance of the matter. (3)

s O N P o ] = = e
PART (United Nations High Commissioner for Human Rights)

—

ORIGIN OF THE CONCEPT '

40«,«& MY j—o sgsalmv uiy
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he proposal for such institution was seen as a means of imple
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t0ls proposal wstpprovide the means of i I enta I\

\l~ —
Vas rejected. |

It was revived when the Consultative Council of Jewish Organisation

“Suvbio i)

took the issue and the concept was renamed "U.N. Attorney/General or i

"I 1 R B o Iy T . (

Lgh Commi Loner for Human Rights" The revival wa arked bs h

\

3u S Q5 e it n ; i

ubmission ir 1950 6f %I proposal, to the Commi: on on Human Rights. '

;J”j" e Tivest oavs me ; o ~ - \ wh ¢ T ! l‘
1€ I1rst governmental Support cams« hen Uruguay, wh i L S to be

see footnote
Huhammad A 3
Roger Stens

Ibid p, 4O

A
(1970) Y.U.N. p. 789 i
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amended by the General Assembly to take up the proposal to create a

¢ 7T

sermanent agency of U.N. known as the "Attorney General" or the J.N.
igh Commissioner for Human Rights" (1). The proposal came before the

tth session of the General Assembly could set up an agency to initiate

sroceedines before a standing committee upon receipt of complaints

C : =)

concerning non-observance from government parties to the covenant from
individuals or groups. Such an agency would be responsible for
supervision of the observance of the Covenant by the parties. To be able
to do its job, it should have the power to investigate complaints ex-
officio and would attempt to reach settlement before referring the

omplaint to the implementating body. (2) The proposal wasn't dealt

&

(@]

with as 3rd Committee referred the question to be dealt with by the

Human Rights Commission (3) This
ainst the proposal that it was too ambitious and vague, it would

allow floodgpmtes of complaints, the difficulty of finding any suitable

appointee and it was too premature (4). These arguments had been

to have been levelled against Commission proposal. (5) Apart from

these objections more substantial ones such as the constitutionality
of such institution was questioned as it  proposed to take over from the

role of the existing institutions as Commission on Human Rights and

Human Rights Committee. The working of the proposed office would be

)

contrary to Art. 2 (7) of the Charter but an example proved this to be

not the case (6).

Th

D

next important point that the question was to be given more

Jlais

®

as observed by Clark (7) was at the keen interest shown by some
nembers of United States, Stategp Department. In particular, was the then
i

Deputy Assistant Secretary of State for International Organisation

Clark (supra) Chap. 5
supra. p.45
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(Richard Gardner) whose influence was to materialise at the foreign
policies adopted by late President John Kennedy, such as the U.S.
opposition to apartheid, and the forwarding of supplementary Slavery

Convention 1956. With the interest renewed, the non-governmental
organisations as the American Jewish Committee were to be the main force
behind the survival of the concept. The climax of the informal meetings
of the non-government organisations was the seminar held in Paris on the
14th December that was cdy*ned by the International Commission of
Jurists and resulted in a joint statement favourable to the institution
of High Commissioner for HumanRights (1). 1In this period as well, there
was extreme lobbying to governments. This resulted in Corta Rica
taking up the call which submitted an agenda in the General Asseumbly
in 1965.

The item was to encounter such a lot of delaying tactics. Objections
to the inclusion of the item was because the General Assembly had

already included in its agenda the consideration of the question of

establishment of bodies to supervise the implementation of the

Conventions (2) But, it was not dealt with. the question was tried
before the Economic and Social Council, it was decided to put the
question to the General Assembly (3). It was felt by some members that

even though there was a need to pplement the existing means o

eniorcement, it wasn't possible to adequately deal question

on the correct session. It was seen, als it would

the

No formal deecision was taken.

sCussSed 1n tae 5r Onmilitee WLlTl

Later in 1965, the question was

the draft resolution submitted by Cogta Rica. 'he outcome of the

discussion was the request to be made to Economic and Social Council
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(}3 (1965) Y. .U.N. at p. 494

to transmit to the Commission on Human Rights the proposal for study
at its 21st session (1). 1In the 21st session the Commission on Human
ights it was decided by 16 votes to 5 on a proposal by Argentina,

Austria, Co¥ta Rica, the Dahomey, Philippines, Senegal and Sweden to

establish a working group to consist of 9 members with the object of

studying all the aspects of the proposed institution, taking into aceount

the debate of the commission and all the questions raised therein. In
addition, it was decided that the report of the Working Group was to

be given priority in its 1967 session (2)

1. WHY WAS THE INSTITUTION SELECTED?

In the first place, the question which raised a lot of difficulties

couldn't be adequately dealt with in the Economic and Social Council (3)

also by the 3td Committee (4).
But, it was for this very reason that led the
Commission on Human Rights to put off the discussion of the question

when it was included in its agenda in 1965 to its 1966 session (5).

Such smaller and specialised bodies as the Commission would be able
to deal with the question. (6) In addition to special expertise of the

Commission in dealing with the question was such as to make it ideal for

studying the question (7). It was also agreed that by putting off the

discussion it would reduce the expenses that would be incurred.

2. WHAT PROCEDURES WERE FOLLOWED?

1

(a) Working Group - “The pembership of the Commission on Human Rights

was too big to allow adequate study of the subject, and it was decided
to set up a working group, consisting of 9 members (8). The appointees

Were appointed by the Chairman of the Commission. They were - Austria
54 J »

Cogta Rica, bahomey, France, Jamaica, Philippines, Senegal, U.K. and U.S.A.

(1) General Assembly Res. 2062 (XX) of 16/12/1965

s. 1163 (XLI) of 5th August, 196¢

) 700

General Assembly K

1bid. p.495. See also (1967) Y.U.N. p.534, (1968) Y.U.N. p.600
: (1969) Y.U.N. p.545
5 ibid, at p- vis
) A/E 3/$R 137th meeting, p.490 (Nigerian representative)
et t

!

ing at p.490 (%grg??. Assem.1163 (XLI)operative
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The composition of the Working Group reflected the state of disagreement

in the Commission of Human Rights and the General Assembly as a whole

¢ ¢ “NNngYy

on this question. The hint as to the boycott which met the request (1)

to serve in the Working Group came, when it was expressly stated by

[T =55

representatives of the Soviet bloc that they would not participate in the

creation of ‘such dinstitution (2).
The Working Group was the forum of bargaining and was responsible
for drafting of draft resolutions that was to be recommended to the

General Assembly.

(b) Secretariat - The Secretariat was asked to prepare a detailed study i
on the question, apart from its administrative functions necessary to
facilitate the working of the organisation. The thorough and detailed
study (3) that was prepared by the Secretariat was the basis of the work ‘
of the Working Group which documented views of delegations and other

possible interpretations of the draft resolution. (4) '

(c) Precedents - The study (5) that was prepared by the Secretariat

)\U’M M“U‘l j~0 S\‘SEIU\AO uy

-
emphasised this point - as not only the constitutionality of the é
Institution was being questioned but also the other possible interpreta-
tions of the draft Resolution that was to be prepared by the VWorking Group. =
In addition, importance was placed on the experience of other institutional F?
m ] = . . . . . - - 2 4% s 3 e e—
nachinery in dealing with international problems such as the High »
ommission for Refugees. ?T+
(d) Voting Procedure - The question was not allowed to be voted in its
content. Since it was first introduced, it had ed the procedural é;
encounter that has excluded its vote on the substance. The question "}‘
Clark (supra) p.5] j g
Commission on Human Rights Report, 23rd session, suppl. 8 at p.74 i
Z 17 N\ ™ /] Wa - 2 £ ¢
U.N. ocC. /l I,;;/;_\, d’-/ﬁ 1 (N?bt:) =
(4 Clark (supra) p.52 Cia
(5) see footnote 2 =
W
-
-
-
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received only meetings on the 24th, 5 on the 25th and 6 on the 26th
sessions of the General Assembly (1). The procedural debates that
ominated the discussion of the question showed the unwillingness to ;
ive concession and one could say perhaps the highlight of this dis-
igreement was the "scuffle" in the 2>th session (1805th meeting of
the
(e)
T omposition of the Working Group -~ This element has been criticised
not beir representative of the Commission on or even
the General Assembly (2). This wa naturally denied by the Chairman
of the Working Group, the Phi representative (3). It is the
ailure of the So t bleec cipate in the Working Group's
argaining that is submitted to have caused the failure of the acceptance \
of the Draft Resolution. Even though the minority view was included in
the Working Group (as represented by Dahogney) it was not representative
i
of the strong dissenting view shown by the Soviet Bloc and other
non-aligned states. Had these (Soviet bloc) states been represented in
the Working Group there probably was a chance of reaching an acceptable
Compromise on the question.
(1) MacDonald R. St.J. "A. U.N. HIGH COMMISSION FOR HUMAN RIGHTS:
THE DECLINE AND FALL OF AN INITIATIVE™
(1 972) CoY el Jus- Db 3
(2) cited in MacDonald R.®t.J. "THE U.N. HIGH COMMISSIONER FOR HUMAN
RIGHTS™" (1967) p.84
(3) ibid
|
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PART D (The Law of the Sea Conference)

HISTORY OF THE CODIFICATION PROCESS OF THE LAW OF THE SEA

2 LU

There were some attempts prior to the 1930 first conference ror

the codification of International Law to codify principles of

international law of the sea (1). The use of the "conference" in 1930

£

was an innovation into the adoption of a new means of codification of
internationallaw (2). Agreement was reached in Committee stages on

the question of nationality and state responsibility. No agreement was
attained in regard to the question of the breadth of territorial water

no final text produced due to the failure to reach agreement

question of breadth of territorial sea. What the conference did

AT

L

on tne

bring home was the need for thorough preparation by

Committee as well as government participants , if satisfactory results

were to be obtained (3). In addition, there must be consultation

who were going to

between the preparatory body and the governments

. . \ - W L \
articipate. Hudson (4)

and jurists who were able to

onference needed the expert

conduct scientific investigations

eda to

gained in the Codification Conference that

subsequent conferences.

teneva Convention
Conference 1907.
NINTERNATIONAL

(1) These were in the Declaration oI
and Declaration of ot Petersburg
These are adequately dealt with
LAW OF THE SEA" (1967) at pp.

(2) Hudson 0.M. "THE FIRST CONFERENCE FOR THE CODIFICATION OF INTER=-

NATIONAL LAWY (1930) A.J.I.L. Pellt?

P e O i U e

a4

bid

ose defects have now become yart of the International Law
ission which prepared the 958 Conference on the Law

"Sea bed Committee" which is now the preparatory body for

)
}

Nl £ 14 . ~~n S ~ -

I thne e conierences.

the latest series of law ol

\J1 = W
s s N
=

of the Sea
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'he on of the law of the s ne the that .3
to be studied by the International Law 1949 (1) -
-1 (PR ,r -~ . - < t he 3
the re e 0l the 2a8 Wwas given priority CO be Jolne |
by the regime of the territorial sea. The rapporteur for both term 4 ;
> Prof. Fra 1930 Codification >
.
Jonference (: shortened by the rapporteur
full commission. I'he drafts were prepared and communicated to =
ot but the respo small. (3) Despite the poor responses ¢
of the governt 5 to the prepared drafts, th >
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not out of touch with the majori ty of opinions of the General AS embly (4) ¢
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fo vhat w nee a conference al ind of experts. n o
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of report due to 1i (b
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the Recognition of the Compulsory Jurisdiction of the Intern
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e Sea Gonference to deal with the unsettled

@General was reque conference in March or Apri

of territorial sea and
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raft ont ce. Instead, it had proposals
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me nar th particlpating governments. Uut g1 Tthne
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The next important date in this historical discussion, on the
question of the law of the sea was when Malta's representative | B

proposed in 1967 for a Treaty and Declaration to sanction the concept A

¢ ¢ “NNgey

of "kefttage of mankind" (1) to govern the legal regulation of the

seabed beyond national jurisdiction. The proposal also envisaged a

declaration Whereby sea beyond national jurisdiction was not to be

subject to national approvation and the exploitation of the seabed was

to be consistent with the UN Charter and for peaceful means.(2)

==

In addition, the Declaration would also establish an agency - linke
to the U.N. system and to assume jurisdiction and to act as trustee

over the seabed beyond national jurisdiction. The

=

09
o)
o
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envisaged the establishment of a U.N. Committee to

Treaty.

<
0]

comprehensi

The proposal caught the technologically developed states by

n

{

%vw N\U‘l j‘o S}S[:}vup Uy

'surprise', while not objecting to the proposal, for a U.N. Committee,

(A

bu.

was felt by the U.S. representative that time was needed to study

all the facts and implications before it could commit itself to the
proposal (3). On its part, the Soviet Union, saw that the question

needed to be referred back to the governments before taking any action. (4)
The less technologically developed states however wanted to see

some positive action, for study was construed as a delaying tactic to

temporarily silence critics. A compromise was found whereby ar

}

Group was approached to draft proposals that might receive the support
! PFE k ¢ I

o prsios G

{

t+
®
Q.

of the General Assembly. This resul in the adoption of Resolution

234D (XXII) where, an Ad Hoc Committee was established to -

. UN Doc. A/6695
2eralkidd , wpara. o5 '
3+ Arvid Pardo "Development of Ocean Space - An International Dilemma" ?

(1970), 31 a h
L B 1) 3 B
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(a) make a survey of existing inter-agreements and
and present activities of the U.N. system with
regard to the seabed.

(b) provide an account of the scientific, technical,
economic, legal, and other aspects of the problem
together with an indication of practical means to
provide international co-operation in the
exploration and conservation, and use of the seabed,
and its resources, taking into account the views of
the member states. (1)

The term of reference of the Ad Hoc Committee was limited
in 1967 but was to be extended in 1968 and it was then no longer
dealing wi th@na ional jurisdiction.

?

(a) What are the factors necessitating such a_Conferences

It is most important that due to the great advancement in science
and technology, the environment that man lives in is being threatened
by pollution. The advancement that had been attained has imposed a
lot of strain on international law. International law function (in
the law of the sea) has broadened to meet the expansion in the
membership of international community and the internationalization

5

of a lot of problems that were formerly dealt with on a reg cional bas

r’}

£ 1

sure is on international law to deal with the common

Thus the pres

o

needs and intemsk of world community.(2) As a result of such pressures,

there is a widespread dissatisfaction with the state of the law. (3)
On the ome hand, international law is breaking down - on the other,

it is adequate to deal with the sort of problems presently faced.
Those arguing that world International law has broken down have
pointed towards the achievement of the United States submarine, Sea

Dragon, which circumna¥gated the world without surfacing (4)

§

-

1. Pardo (supra) at. p. 61

2e ibid, at pe 59
3, John R. Stevenson & Bernard Oxman,"the preparation 10r the Law
of the Sea Confe;gﬁgg (1974) AJIL p. 2
L. Arth NGy ¢ Confe n,the_ 1 £ the Sea. A
4. Artour . anp 1h 2nd u LJ Cont n o 1 ea. A
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What experience shows is that territorial sovewingty can be violated

without the realization of the states. International law has also failed

Yoo ‘enady ¢

to take account of the need of coastal state, in regard to the expivdtdbnﬁ\ I
VSV . - i

of fyeWing potential. It had only Lenefitfed a few privilegged ones = but

having adverse effects on the coastal fishing industry. (1) 1In erder

to protect their own industry, the coastal states have extended their

territorial sea to 200 mile limit. This would enable the coastal states

to have control in the conservation and exploration of resources in their

area. It would allow them to deal with oil spillage and other noxious

substances that are now transported across the world in huge tankers 2.

These unilateral actions have threatened the strategic manouverability

of the super powers - who would no longer enjoy the free use of the

"High Seas" (3) These actions also affect the right to overflight of

planes (who can't fly over territorial seas and the manouverability of

the sea to merchant ships (4) The World International Law does not deal

)‘UM MY j—() S\\SEPJ\AU uy

effectively with the exploitation of the sea bed resources, which have

\

great oil, mangense, copper, nickel, cobalt and other resources that

-

would be able to be exploited by ¢t i.e. the technologi-
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cally developed states).

the ocean floor and the open

O
s

In order to avoid the scramble f
conflict between coastal and other states using the high seas, what is
needed and, urgently at that, is an agreement as to the new international

norms to govern the law of the sea.

9 ppates big b

(B) WHICH INSTITUTION WAS SELECTED?

{

The Ad Hoc Committee already a&hﬁ&ed to was the forerunner of the
Preparatory Committee which now consisted of 91 members. The former

Beeby QQ@. "The U.N. Conference on the Law of the Sean(19%5) at p.4
VEidispty

Dean (supra) at p. 756
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Ad Hoc Committee was made a permanent one in 1968 (1) This jurisdiction

was extended from that of surveying part and present activities on

-y e “PNngYy

account of scientific, technical, economic, legal and other aspects
of the subject and an indication regarding practical means of
providing international co-operation to a study of:
(i) observation of the legal principles and norms to
provide the international co-operation in use of seabed.
(ii) . .ways and means of promoting the exploration and use
of the sea bed.
(iii) review study carried out in the field of operation.
\iv) the proposed measure of co-operation to be adopted
by the international community to prevent marine pollution.
The "Seabed Committee" has been the preparatory body of the 19¢5

conference and other subsequent ones.

(C) WHLCH PROCEDURES WERE ADOPTsD?

YOWL M7 40 sgsﬁ‘vur) uy

\

(A

e working Committee =

ommittees omp the *Sea Bed Committee" and generally

(§

ithere are 3
the first committee deals with the establishment of a seabed regime
and a treaty. The second Committee deals with the general aspects of
the law of the oea. Third Committee is dealing with marine environment,
research and the technology aspects. ihe function of each vommittee

;

is to prepare draft texts for the .onference but this had not not been

attained. .n 1923 there was no single draft text from which the

]OJ F‘T”P‘S Qq Q“

{

.onference could work.
ne function that this vommittee has 1is that of bargaining as to

what are the acceptable formulation,

.n 1973 the only agreement was

7

lists of subjects and items to be discussed.

(1, General assembly Resolution 2467 (XXIIL, A.
(2) Res. 2467 (XX1ii) A, para 2. ;
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Voting Procedure -

Committee.

Consensus is the basis of procedure of the
It was the result of the informal consultation and the initiative

s

of the iresident of the conference, \Mr Amerasinghe of Sri wvank

o
Ay

and was embodied in Resolution 2749 (X¥V). It was part of the
"gentlemen's agreement" that all avenues be made use of before
there can be a vote. This allows for the "cooling off period"

between the request for a vote and the actual voting. The effect

voting, whereby the majority

-y

is to eliminate the problem o

views on the minority, The price for this

yrocess is that it is time consuming and gives
C o

the minority. The procedure is adopted because
openly stated that where the majority has to use its vote, they would
)

disregard such decision heing reached. It is also because in the

process of making new rules of international law - it is a must

1

that it should have general acceptance, and where the very Hstrong"
mimority and especially when they are technologically strong, any
victory for the majority of the less technologically developed
would be an empty one.

Significance of precedents

o

The present documentation emphasises the importance of precedents

where a large part of the areas of the law presently being dealt

with are those of tli law of the Sea Conference. However, it
is only in the new area of the sea bed, where there are not many
states and the United Unations practice, that we can say, precedents

do not pgye the same dominant force.

General Comments

The amalysis as to the success OT failure of the Conference should
not be seen in term of length or time spent but as the willingness to

fD}Yc the problem, This could be seen in the increasing importance

sV e )

of informalfonsultation not recorded by official Records, fort¥rey need not |
" r
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to lookfar, as it took some 8 years for the International baw Commission

to prepare the 1958 ILaw of the Sea Conference.

g e “eNngey

5. PART E. (The Significance and Status of the Declaration)

It is not intended in this part to contribute anythirg new to
the debate as to whether political organs do make law. It is however
important to know the principal arguments, as they are essential to
the understanding of the Declaration's dealt with 1in the paper.

There is no doubt thatcertain decisions (1) of the General
Assembly are binding on its members . The area of uncertanty surround
the legal significance of the General Assembly to "pass recommendation8.
It is argued that the clear words of the Charter do show that, shhc@
recommendations are not legally binding and only have moral
value (2) This does not mean that it has political effect, for any

recommendations of the General Assembdy represent such public opinion

NPt 40 S}SEW\AO uy

A

that compels states to ohey their principle. The importance of the non-
legal significance of these recommendations, is in the absence of
legislative compet@nce on the part of the General Assembly to make law.
However, this is not the onlyfunction of the General Assembdy for its

decision in forms of Resolution or Declaration can be an assertion of

customary international law (3). The absence of the legislative

competence doesn't mean that the political organs can't contribute to the

developement of customary international law, for it could be said that

od prpajes bg b

a declaration as the Universal Declaration of Human ights which has

{

been repeated with sufficient freguency and bearing an element of "opinie

juris" can be said to have established international customarj law.

1. These are in: Art. 4 (relating to admission of members); Art 21 :
(adoption of rules of procedure); Arts 36,61 and 68 (election of ‘
some members of the Economic and Social Comd); Arts 5 & 6 (suspension 4
and expulsion of members); Art 97 (appointment of the Secretary-
General); Art 9% 'conditioms for non-members to be made patty to ]
The O SNARE 22 (establishment of su sidiary organs); and Art 17
(approval of budget and expenses).

- Supbao. |21}

Tunkin G. "The Legal Nature of UN" (1966) 3 Recueil Descours at P B5

A Samoah (supra) at 6.
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In any event, the passing of "binding decisions" is not the

in which law development occurs as non-binding decisions do lead to

s CMNNgYY

legal consequences )
w The second objection is that, political instead of legal considera-

Phis i

tions dominate the decisions of the political orga
based on the assumption that we can separate law and politics, but

in fact, the two are not entirely jmseparable. It 1s not denied that
political factors do play a very jmportant part in the deliberation of
the political organs. Tt would be unrealistic to isolate the examination
of the law from the political development and environment, as the
development of the law by whatever process is politically motivated (%) .
This is more so in the development of customary international law.

fhere is no reason to reject politically motivated states practice

within the framework of the international organisation as vidence of

custom (4).

%WMMV] §0 S}Salv\m uy

In their daily work the political organs are engaged in lawmaking

\

in various forms, by interpretin the charter and developing practice.

Such practice can be either evidence or source of int
They can be evidence where the law is being restated in the form

of either a resolution or Declaration, such as the Declaration on

that respect, the
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Sovereignty over Natural

QO

binding force of the law originates not out of the Declaration, but by
the existing customary law. The Declaration is only a medium of Cliﬁfing

or applying the law.

]QC[ =S Qq bu

{

The practice can be a sSource of international law where the practice

plays the §uW -legislative role, and this is so in creating new rules.

Can they satisfy the requirement of customary international law?

jggins "THE U.N. AND LAW MAKING: HE POLITICAL ORGANS"
(1970) A.S.I.L.P. at p.ke

(2) A Samoah (supra) at p.10

(3) ibid

(L) Rosalyn Higgins "THE DEVELOPMENT

POLITICAL ORGANK

2.8 b.b.Ps at Pp.11?
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There is a difficulty in ascertaining the element of intention,

1 11C A

for states actions may be done for various reasons wWn-connected to the

¥ ¢ YNy

real intention to see the decision binding. Noting that political

motive within the framework of the international organisation 1is accepted,
there is no difference between a vote and a collateral statement

made by the states (1). The whole circumstances have to be taken into
account in attempting to ascertain the "interaction" of the states.

(21

[~

International Court of Justice in the Nuclear Test Cas

D

ne
saw that in unilateral actions by states do create legal obligations
if the intention of the parties to make such declaration binding and
even whenmade in the context of international negotiation. International
law doesn't impose any form of requirement as to the format of how the
intention can be made. It can be done orally or in writting. £3)

As to the extent of how extensive should the practice be before

1

it is binding, it may be noted that Judge Tanaka said in his South

)WM MY j—o S}SEW\AO uy

\

West African cases: that the highly developed technique of communications

f=}

has allowed the function of customs to be developed not so much than ‘

S

a lot of (ep¥i¥ As was the case in the Outer Space Treaty, where

instant customary law argument could be used to show that the practice

>s bg b

|

need not be extensive before it 1is binding.
Where the states have voted for oragainst any declaration or resolution,
it could be argued that they are stopped from denying its validity or

o

otherwise subsequently. In the Anglo Norwegian Fishery (CasesS (4)

o e

the International Court of Justice, regarded the contention that

{

Britain was not bound by the Norwegian system of de IS . .
", .. the United Kingdom could not have been ignorant

of the Decree of 1896 which had at once orovided a

request for explanations by the French Government. Not

wswobio i)

(1) Higgins (1971), A.S.I.L.P. at p .40

(2) . I.C.J. Report: psi k
(2) ibid at pp.19-20 f
(k) (1969) “1.C.J. Report 3 ?
(5) (1951) I.C.J. ..eport 130
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knowing of it, could it have been under any

misapprehension as to the significance of its

¢ e “MngYy

terms..." (1)

1) FACTORS AFFECTING THE VALUE OF DECLARATIONS

In the first place, what role does law play in the deliberation
of the political organ in question. (this has been covered (2) already.)

The consensus procedure that is adopted in the development of the
principle enhances the probative value of a declaration restating the
customary international law and providing the basis of validity for a
Declaration creating new laws. Consensus doesn't mean that the support
of the major powers must be always wen. There are circumstances however
where the support of such states are important. It is in the area
involving the creation of new rules and where the major powers have
monopoly to the states practice, a8 din the Quter Space Treaty. it is

also relevant in the present of law of the sea Conferences, for without

AWOL <¥3. 1D 935[:}?%0 uy

\

their support, the exercise 1s futile

T'he 3rd factor is that of realism, er that the Declaration has

states practice, and all the

C

to take account of the precedents,

conflicting views of states. wmere manipulation of the majority is no

s bg bu

[

egal value and such victory could be an empty one.

2) STALYS OF THE DECLARATIONS

fp}

There can be no generalization as to the value of the declarations

of the General Assembly without any thorough examination of the nature

]<OC[. F’

{

of the instrument and the procedure that followed.

(a) Declaration on Friendly Relations and Co-operation Among States

The institution selected to deal with the question on representation
or cross section of the 6th (Legal) Committee and was the most adequate
body to deal with such a controversial question, where no agreement

exists as to the content of the principle. Because of the interest

“‘914”‘0&0 ' ‘wu

(1) International law (LLV) Hardant 1975 at B.10 ,
(2) see p.6b I
l
|
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shown by the states towards the question of "friendly relations" it

(7]

was not realisf to allocate the question to any other body, as the
International Law Commission. Since the Question touched on one of the
most sensitive areas in relations beween states,its allocation to a body
more responsive to political control was therefore essential.

The procedure of adopting working Groups where bargaining was
carried out, the importance of the use of precedents that were prepared by
the detail study of the secretarial, the use of a rapporteur showed that
it was following the standard practise of the International Law Commission.
The use of commentary enabled all the views to be taken up at the subsequent
Conferences. To reinforce these is the reason that consensus was adopted
which, even though time consuming, enabled the Special Committee to
reach agreement. This was to lead directly to the result of the adoption
without vote of the Declaration by the General Assembly in 1970.

The exercise shows the need for dialogue between states, i.e. not

just between the Western States but those of the Soviet bloc as well.

BT AAS R iRl
This was done by the International Law Gommisston. In contrasgt to the

preparation of the High Commissioner for Human Rights where the only
dialogue was. between the Western non-governmental organisations. This

was not enough to eliminate tlge fear and suspicion towards the concept.
This is submitted as an explanation for the failure of the Commission on
Human Rights in its preparation of the Draft eclaration. It is only
through such dipdogue that preparedness can lead to frank exchange of their
views on the subject.

It is submitted that on close examination of the procedures adopted,
the study was very technical, in that it didnt really matter that the
political emphasis as certain states made out of the exercise, and
that it is an important contribution to the codification of international
law. Notwithstanding the fact that recommendations are not binding per se,

[=3

it is an important contribution to the source of international customary

law.
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(b) PERMANENT SOVEREIGNTY OVER NATURAL WEALTH AND RESOURCES [

Even though the preparatory body was dominated by the capital
exporting states (1) the ,extreme views were represented and this allowed

a draft resolution that was acceptable to most members of the Commission

28

on Permanent Sovereignty over Natural Wealth and Res
importance of precedents as prepared by the detailed work of the
Secretariat facilitated the process of work of the Commission. The
adoptionof consensus procedure in the preparation of the draft with the
view of general acceptance was another important factor that needs to

betaken into account.

D

When the question was voted in the Ceneral Assembly (2) and those

4

who abstained could be said to have not greatly affected the status of

+

of the Declaration, as they do not contribute much to states' practice

or private investment in international law.

An important lesson was

of investment, as contrasted to that of the High ssioner for
Human Rights. The importance of procedure, as was in the law of the sea,
was because it was to be accepted by those people who dominate the

practice. The Declaration has played an important part in settling the

disputes between the capital exporting and importing states. Its

e

preparation was thorough and was in line with the realistic situation
of the world.

(c) GENERAL COMMENTS

As for the Law of the Sea Conferences, there is an urgent need to
reach agreement before any more unilateral actions are presented.
The agreement can only be on the basis of a '""package deal!" since

everyone has a future at stake as to what will happen in the law of the sea.

1) see p. 34, footnote 2
) voted by 82 to 2 with 12 abskentions - see p. 45.
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agreement on the High Commissioner of Human Rights Concept. Unless

there is a dialogue between the non-governmental organisations who

are in best positions to bring about change through personal consultation
far removed from political pressures. It is essential that this

and suspicion held

C
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contact must be estal

|

! on the question. It is also importan
} smaller body representative of the General Assembly and study it.
I
\
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CONCLUSION

4 ¢ “ngyy

The result of the work of the Special Committee and the
Commission on Permanent Sovereignty overNatural Wealth and Resources

showed that politically constituted organs as thefse, following

the strict procedures of the International Law Commission can

contribute to the development of international law. Thus, they

}vmo \Ag

do fill in the gaps in the law-making, in the field of international
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