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Judicial Innovation: the use by the International Court

of Justice of general principles of law,

deo b D E0

]

e

An attempt will be made in this paper to gauge the
significance of the use by the International Court of
Justice (1) of arguments based on the general principles of
law after it has failed to discover the relevant rules of
custom or treaty, In the application of the general

principles of law the Court is often involved in a process

A

of judicial innovation. One is inevitably faced with the

J

question of desirability or otherwise of judicial law-making
and the consequent reflections which the use of the general

principles of law have on the status of the Court.

1.2 Introduction

The judicial process has a central place in the

international community for the settlement of international
conflicts., The Court is the "principal judicial organ of

the United Nations" to offer the possibility of "substituting
orderly judicial processes for the vicissitudes of war and
reign of brutal force."(2)

The application of the general principles of law provide
excellent tools in the hands of the Court in developing
nternational law through authoritative decision-making

process., The use of the general principles of law provides
a flexible element which enables the Court to give greater

completeness to customary law and in some limited degree to

(

(1 Hereinafter called the Court.
2) Sa

)
) San. Frans. Conf., Rap., Doc, 913, 13U.N.C.I.0. at P.393.
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extend it., Jenks has, in a spirit of optimism, appealed

"to develop from the common elements in these legal s

2ll of which are still in a process OI
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of the United Nations Charter: the ideal of permanent peace, (5)

T

2.1 The Development of International Law by the Court

The Statute of the Court provides, in Article 38, that

the Court, whose function is to decide in accordance with
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When the Permanent Court of International Justice was

;’
established, it was expected that it would not merely clear Fe'
FJ’."
. . - - o . . a5s
up dubious points but also, in the absence o1l an international [ :
legislature, contribute to the development of the inter- §f
e ,
national law, For a court to survive and to continue to -

ceive disputes for peaceful settlement it has to Dbe aware

H
@

of the application of general principles and rules of
international law. The application of general principles
of law is a technigue that demonstrates tnat legal norms
can be applied to novel situations without rigidity and
blind conformity to precedent, There is a constant

interaction of law-making and law-findings. However, the

.

The Common Law of Mankind (1958) 169.

"General Course in Public International Law'
Recueil des cours, CV1 (1962) 54.

'world Law in the I.C.J.', Jap. Ann,I.L. Vol. 15
(1971) 1 at P.22.
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the Court do not profess to legislate. Yet, a
constant process of development of law goes on Through the
courts, a process which includes a considerable element of

"

judicial law-making., (6) This is where when accepted norms

are not to be found the Court applies the general principles
of law, mindful of the variety, flux and novelty of the

actual events., In times of ‘crisis' there is often a strong
pressure to meet the necessities of the particular problem

and to avoid the adoption of formulae that might have
unforseen implications in future cases. The occasiog§ calling

for judicial innovation is nicely summed up by Sir Gerald

Fitzmaurice thus:
"I+ is axiomatic that courts of law must not legislate:
nor do they overtly purport to do so. Yet it is

equally a truism that a constant process of develop-

v

ment of the law goes on through the courts, a process
which includes a considerable element of innovation...
for it is beyond the normal capacity of any legislature
to provide in advance for all the subtleties, the
twists, the turns and the by-ways resulting from novel
and constantly changing conditions.... Nor can the
legislature anticipate great issues of principle which
may arise suddenly.... In practice, courts hardly ever
admit a non-liquet... they adapt existing principles

to meet new facts or situations. If none serves, they
in effect propound new ones by appealing to some
antecedent or more fundamental concept , or by invoking

doctrines in the light of which an essentially innovatory

rocess can be carried out against a background of

3

roceived legal precepts."” {2

(6) 'Judicial Innovation - Its Uses and its Perils' Essays in
Honour of Lord McNair, Cam, Essays in Int'l, Law P.2%.

(7) 1bid. pp 24-25.
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licy Considerations in International Judicial Process

In the context of policy considerations in international
judicial process, Higgins suggests that there now exists two
differing jurisprudential approaches on the nature of

international 1law and the role and function of the Court.(8)

i

hese are the teleological or sociological and the conceptual
or formalistiec approaches,

Though Sir Gerald Fitzmaurice acknowledges that the Court

does sometimes take into account the climate of the opinion
of the day and the prevailing social and economic tendencies

when deciding disputes submitted to it, (9) the majority of
the British scholars and jurists appear to see the function
of the Court as applying the law objectively to facts of the
case, However, there are exceptions, notably the great
British scholar, Sir Hersch Lauterpacht, who believes that the
task of a judge is not merely finding the teorrect pule', ‘bus
rather making a choice between alternatives - and alternatives
are often each as meritorious. (10) The 'teleological'’
approach manifests itself in some American jurists and scholars.,
According to this view international law is a continuing
process of authoritative decision-making. The teleological
approach acknowledges policy considerations and takes into

account the social, economic and the particular circumstances

of the actual events.

0

e 0 .1d Pitzmaurice's approach to judicial innovation
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is no s policy oriented as it may, at first sight, appear.

;¢

Process', (1968) 17I.C.L.2.58.
9) Note 6 at P.25.
10)The Development of Tnternational Law by the International
Court (1958) 14,

8) 'Policy Considerations and the International Judicial
9
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He regards that factors of social and humanitarian character
VS ey T A See- T r i 5 5 X 2. :

sre betiter left for the political rather than the legal arena.

My o T B AR nil Vs £ s + 3
Phe conceptualist approach of Judge Fitzmaurice and Spender
I Y

social, humanitarian and other, which underlie this case
but these are matters for the volitical rather than the

legal arena, They camnnot be allowed to deflect us from

our duty of reaching a conclusion strictly on the

basis of what we believe to be the correct legal view."(11)

In 1966 S.W. Africa case (Sec. Phase) the Court elaborated

this theme, this time in the context of wnether moral
considerations required the Court to seek to 'fill the gaps'
in laws
"Phis is a court of law and can take account of moral
principles only 1in soO far as thesge are given a sufficient
expression in legal form," {129
And, while numanitarian considerations
"may constitute the inspirational basis for rules of
law... (they) do not, in themselves amount to rules of
law, ™ (13)
Judges Jessup and Tanaka, while acknowledging that
judicial innovation should not assume a form of a deliberate

disregard of the existing law, show their disappointment at

the lack of creativity in the majority view. In the words

of Judge Tanaka, the Court is permitted to:

{11) I.C.J. Reps, 1962, p. 466,
ngg I.C.J. Rep., 1966, Dp.48-9.
13) 1ibid.
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In the context of policy considerations in the inter-
national judicial process, Schachter, in characterising

0ld's concept of imperative quality of legal

" ..this did not mean that

o

autonomous force which develops and is applied
independently of political and social factors. He
preferred to view law not as a tconstruction of ideal
patterns,' but in an 'organic sense,' as an institution

which grows in response to felt necessities and within

the limits set by historical conditions and human
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attitudes..»,, But it was charac
these factors not merely as imposing limits on the

use of law, but in a more positive sense as a challenge

which called for creative attempts to find new norms

NO

and procedures.” (15)

Tt is the interplay of the traditional sources of inter-

bl ol

national law with imaginative judicial interpretation,

international

(@]
H

taking into consideration new principles
public policy as expressed in intern ational conventions,
U.N. resolutions and the newer forms of international
transactions, that commands respect and brings about a
reasonable expectation of compliance with the Court's

decisions.,

VP

., Judge Tanaka, Note 12 at PE277- 278,
on Law and Politics' (1962)
7.
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2.3 Application of General Principles of Law by the Court

1t is important to recognise that the Court, in

~

applying the general principles of law, not refer

(@]

the specific provisions of Article 38(1)(c).  Scholars and

»

"principles of jurisprudence accepted by the law of all

Jurists of international law have variously described the * '
b
general principles of law in such verbal expressions as: "
’

countries,... @ universally recognised principle,...

=

general principles of the common law of modern nations,...

principles of law generally accepted by all nations,..."(16)

The inclusion of "the general principles of law recognised

by civilized nations" as part of the law to be applied by

the International Court has provoked considerable discussion

aviian

with widely differing views:

"Yhile some writers regard them merely as a means for

"'u

assisting the interpretation and application of inter-

e e
- %4¢L_“'.N~'"

national treaty and customary law, others consider them

as no more than a subsidiary source of international law,

-

some modern authors look upon 'general principles' as the

embodiment of the highest principles - the 'super-

constitution' - of international law." (17)

s

The positivists confine the source of law to conventions

and custom, In rejecting general principles of law as a
separate source of law they dismiss Article 38(1)(c) as
either a subsidiary source of international law or as being
superfluous, Professor Kelsen doubts the possibility that

general principles "common to the legal orders of the

(16) Ceneral Principles of Law as Applied by International
Courts and Triounals (London 1953), 2. Cheng,
(17 1hlde 2.<a,
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civilized nations" exist because of the ideological

diffarences existing among States, (18) The Court, he
suggests, applies general principles of international law
in so far as it is evidenced in treaty or customary
international law,

As the le=ading exponent of the Communist international
legal theory, Tunkin (19) suggests that the Court is not

empowerad to treat Article 38(1)(c) as a separate source of

+

atation could have
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been defended previously on the basis of the text of

Court, the
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Statute of the present Court empowers it to settle disputes

only in accordance with international 13 wo. (20) It has been

x}

-

contendad that the "general principles of law common to all

civilized states" do not take due regard to the views of

Soviet and the Afro-Asian States., These legal systems are
fundamentally distinct by virtue of their class, nature, role

in society and purposes. Tunkin does, however, acknowledge
that the existence of externally identical principles and
norms in different systems of national law frequently lead

to the emergence of corresponding principles and norms of

U

international law, This generates the development of
general legal concepts, legal rules and modes of legal
technique, Article 38(1)(c), he suggests, has in view
not a special source of international law but are general
principles of law which help in the interpretation and

application of law in general,

13) Principles o? nt»rnational Law (2ed.) 540,
19) 5.1, Tunkin, =ory Oof International Law, (Translated

rungKi
by Tgutl.}]’_\/ Che iYJ; /o
20) ibid,
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In deprecating the present text of Article 38(1)(e),

Judge Ammoun said that the reference 1o the term “"civiligzed
nations" is "incompatible with the relevant provisions of
the United Nations Charter, and the conssguence thereof 1is

1 T iy i e e e o
n ill-advised limitation of the

- S e PN e ad i “He 1] Lirya X [t
prEifcIpLes O Law, L2Ee) & i

would be acceptable only if the adjective referred to is

omitted to read "the general principles of law recognised

919
03]
[

O
e

by (the) nations™ or "the general prin ples of law recognised

in national legal systems," or quite mply: "the general

It is generally accepted that the general principles

he Court in the interpretation and application
of international treaty and customary law. There are others

who suggestthat Article 38(1)(c) is a separate source g

Judge Teanaka suggests that although Article 38(1) lists

ciples of law" after international

iz
5
@
(6]91
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conventions and customs, this fact does not preclude them

being applied simultaneously in relation to one another,

—

Such a construction, according to him, is reached from

PR

GGl i e

proviso (d) being a subsidiary means to determine the rules

of law., (23) Judge Tanaka, in emphasising the importance

of the general principles of law said that:

B to acknowledge 'the general principles of law' as

® e cC

a source of law can assume tremendous significance in

) Continental Shelf Cases, T.0.J. Rep,, 1969, P«1352
(Sep. Op. Ammoun).

) 1hid at . P.1355,

) Note 5 at PP.20-21.
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"the field of international law which, with its many

fully prepared for positive sources

ct

defects, is not ye

ey

Sir Hersch Lauterpacht views the provision, in enlarging

the role of the Court, as an important landmark in the
story of international law. ( 5) The application by the

Court of the general principles of law resemble the law-making

functions of the courts in 'common law' legal systems. In

the context of Article 38(1)(c), he said that:

"Its importance as a source of international law and as

such an ultimate safeguard against the possibility of

a non-liquet remains unaffected by the relative in-

frequency of or lack of articulation in its use.

Experience has shown that the main function of 'general

principles of law' has been that of a safety-valve to

be kept in reserve rather than as a source of law of

frequent application..." (26)

A thorough analysis of the Iravaux preparatoires of the

Statute of the Permanent Court led Cheng to conclude that:
"The order in which these component parts of international
law are enumerated is not, however, intended to represent

a juridical heirachy, but merely to indicate the order

in which they would normally present themselves to the

mind of an international judge called upon to decide

a dispute in accordance with international law. There is

nothing to prevent these three categories of rules or

principles of international law from being simultaneously

present in the mind of the judge." (27)

(24) Note 5 at P,20,
(25) L. Oppenheim, International TLaw, (8th ed.) Vol.1(1955 )p. 350,
(26) Note 10 at P.186.  (27) Note 16 at P.28
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General principles of law are often applied, not only

\S

to supplement conventional customar

R s g e, : A e 3 el R
clarify and in the law when it is obscure, ambiguous,

ok
5
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ct

or in & state of flux. Sir Hersch Lauterpacht has contendec
that the general principles of law enable the Court to

interpret existing conventional and customary law by

reference to "common sense and the cannons of good faith,"(28)

-’“‘o‘u'I\r

eral principles of law

p

t principles of natural

law directly, but those principles which have already

1an

reflected positively in the prevailing legal systems of
es, The general principles of law rest upon a general
legal consciousness. International law:

"is not exhausted by treaty or customary international

law; general principles of law should be added to

NO‘I'.LUI\ONNI viD

The application of general principles of law enable the

he gaps in the guise of supple application

x

of those principles when the positive international law

fails to adequately provide 'rules' applicable to a particular

The practice of the Court suggests that it treats the
'common law' which it is authorised to apply under Article 38, [k

paragraphs (b) and (c), very much as a single corpus of law,

while acknowledging that customary law enormously f
predominates and most of the law applied by the Court falls 4
within it, Waldock concludes:

({28) NHote 10 4% P.166, i
(29) Verdross uoted by Tunkin, Note 19 at P, 194. i
y 4 ¥
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" But yragraph (c) adds to the corpus - very much in im
:
1

the way actually intended by its authors - a flexible

3 . . o -1 ; 1. " 3 S = .

element which enables the Court to give greater

wg—
completeness to customary law and in some limited ':::
degree to extend it." (30) L
2.4 The General Principles of TLaw ®
Some of the better-known general principles of law \
resorted to by the Court in deciding disputes before it are: ‘:-i
'equity,' 'estoppel,' 'good faith,' 'pacta sunt servanda,'

'unjust enrichment,' the principle of nemo iudex in sua
~ e A11 A 3 : v v - A z i, = S Tt oo abns
causa or audliatur et altera pars, (31) volIgang rriedmann,

in the context of Article 38 (1)(c), classifies these

"(1) principles of approach and interpretation to legal
relationships of all kinds; (2) minimum standards of
procedural fairness; (3) substantive principles of law &
sufficiently widely and firmly recognised in the leading |

o NO'iLUA,O'ﬂ'N'I avidiag

legal systems of the world to be regarded as inter-

national legal principles." (32)

The third category of general principles of law apply

formulated rule governing the matter, 1In a legal systen

5

like international law, where precisely formulated rules

are few, this third function of general principles of law

.

acquires a special si icance and has contributed greatly

iy

Wi

('"

towards defining the legal relations between States. (33) A

Note 4 at P.64
L
)

L e o
The Changing Structure of International Law (1964) at P.196.

10 dl, :
See generally Cheng, Note 16 at P, 390, B
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interpretation of lega

ships of all kinds, The scope of equity as @ general
principle of law becomes manifest from the reflection on

- A . R a
national law., The general principles of law referred to

N al iy v o b’
above, together with the closely related principles sucih

as good neighboriiness

onal law in which equitable considerations

nat

[

exercised a

greatly to the jurisprudence of the international law,
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nwarzenberger suggests t!
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"thus task is really to analyse the whole of
international law from the angle of equity and if

possible to isolate the equity element in inter-

-

national law." (34)

Much inspiration for the use of equity and good faith

conduct of international relations is gained from the

Nations Charter, Article 2(2) provides that members

fulfil in good faith the obligations assumed

26 Yr.book of World

(%4) 'BEquity in International Law',
Affairs, (1972) P.346.
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b them in accordance with the present Charter, Sir Hersch
Lauterpacht suggests that:
" ..rules of equity ... inasmuch as they are identical
with good faith form part of international law." (35)

was a lacuna which was to be filled by inferring a general
principla of law recognised in national legal systems. (36)
The general principles of law are, in his view, indisputably
factors which bring morality into the law of nations, Judge
Ammoun highlights the importance of eguity, as well as good

faith "which is no

.

more than a reflection of
born i

was from equity," (37) in

Jenks, in highlighting the important role of good faith
in regulating international relations, said that:

"Without good faith neither treaty, nor custom, nor
general principles of law, nor equity nor public policy

can conjure law from lawlessness oOr fairness from

injustice." (38)

ind of fair play, he said that:
"This principle transposes that of good faith to conduct

not governed by agreement, Fair play includes respect

for rules of the game in the conduct of international
(39)

relatiornSyce

Note 10 a

(35; ;g 1

(%6) Note 21 at P.1354

(37) ibid at P,136, cites K. Strupp.
(38) A New World of Law? P.296,

(39) ibid PP.296-T.
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¥y, 8ood faith,
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neighborliness, and principles of peaceful settlement and

international cooperation provide excellent tools in the

hands of the Court, which can apply them to a specific
factual situation, as it will be demonstrated in a later
S 05y = s, R s = e, e P S O R (e Y & +h .
part of this paper. Wolfgang Friedmann hopes that:

LAY 1

such principles as equity or abuse of rights can

contribute to the evolution of a new balance of

3,1 Judicial Innovation: Application of General Principles

of Law

Pirst, we will consider, albeit briefly, the earlier

o
e
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cases as occasions of judicial inn
the use by the Court of the general principles of Law,
Thorough and comprehensive accoun
documented elsewhere, (41) We will then discuss, in some

detail, the recent cases of S.W. Africa (Sec. Ph.) (42),

Continental Shelf Cases (43%), The Fisheries Jurisdiction

es (44) and the French Nuclear Test Cases {451,

3,2 (a) Reparations for Injuries to United Nations Servants

This case represents an important judicial innovation. The

Court, for the first time, recognised that the United Nations

(40) Note 31, at P.199 ‘ i "
(41) Lauterpacht, Note 10 & Fitzmaurice, Note 6.
(42) T.0.J, Rep., 1966, D6
(4%) T,0.7. Rébyy 1969, Pad
. e
(;A-> el ?{‘)po, 197[“') Phe: 2 i
{88 1,030 Bebey 1974, Bsl
(L"'C> t.C.J, Rep., d‘f}‘i?’ po?l.lo
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conditions for damage caused to vessels in passage through

the defendant State had not itself laid the minefield, it

NO'llH‘I\Q'NNI vidIg

obligation of "notifying, for the benefit of shipping in

eneral, the existence of a minefield in... 6T T

(@ 55 S

o

territorial wate and in warning... approaching... ships

nger to which the minefield exposed them.'(49)

140)

the imminent d

o
4

In applying the "general and well recognised principles"

the Court said that the obligation was founded not merely

on "the principle of the freedom of maritime communication,"
and "every States' obligation not to allow knowingly its
]
territory to be used for acts contrary to the rights of |
other States,"” but more importantly on: N
A
{(47) Note 46 at P.179.
(4“37) I.C’('}'. ﬁj&?po 19L‘Lg, p.4‘c
(49)  ibdd, P,22.
] 4
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"elementary considerations of humanity even more
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exacting in peace than in war..." (50)
hiomllesnt Seis ISR S R o , o L -
Of circumstantidl evidence, the Court said: "this indirect
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evidence is admitted in all systems of law, and its us

3.2(c) S.W. Africa case (Advisory Opinion) (52) is yet

[ =2

another instance of 'judicial legislation.' (53) The Court

found an automatic succession or devolution on the ground

3 S

that the reporting power remained intact, The existence

(0191
]

of the United Nations and its willingness to exercise

-

ualified

supervisory function, the fact that it was not dis
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the findij

that
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from doing so under its Charter, le
the Mandatory was under a legal obligation to furnish
reports to it. The central theme was that "the effective
performance of the sacred trust of civilization" represented

by the mandate system required accountability and that it
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4) is no exception
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to the process o
the 'base-~line system' as against the 'tide mark' rule,

The Court, in referring to the "certain economic interests

L by

peculiar to a region, the reality and importance of which

1

are clearly evidenced by long usage," and to the "rights,

ot

ed
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founded on the vital needs of the population and attes

ct

by very ancient and peaceful usage," rendered a solution
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deemad to be in accordance with justice and economic or

repcranhic reality Te decision embodies a rational

Ze0SrapnilC eal.l Gy, Ine aeclsion embOoClesS a rXratlonal
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principle best suited to provide the baslis of a general :
:
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rule, There is elasticity and flexibility 1in the Court's

"contrary to international law," the Court elevated it as

-

a general principle of international law:

£

1at the Court can see is the application of

| v

"all ¢t

1 international law to a speci

<t

n

®

Ead
% B

»

3

seen the creative role and
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in the decision-making process we will

was equally divided, seven judges on each side, with the
!
President casting a double vote, This decision has been

>
N
L~
o
~”
2
>
b4
H
o
0
W
e
2y
0}
®
)
N
4
o
Q
]
o
dJ
-y
W
(0]
v
r—
-~
\n
N
-

described by Judge Tenaka as representing two divergent

modes of judicial interpretation, the "teleological or

sociological and the conceptual or formalistic." (57) The

iscussion on policy considerations in judicial process

(@5

5

is worth recalling here,
The majority Jjudges, in adopting a conceptual approach,
directed themselves tothe "interpretation" as distinct from the

the "rectification or revision" of the relevant provisions
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and documents, The Court cannot remedy a deficiency, that
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application of a teleological princip
according to which instruments must be given their

maximum effect in order to ensure the achievement of

e
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inquire into the scope of a principle the exact bearing

it can have no application in circumstances in which

would have to engage in a process of recti:
revision Rights cannot be presumed to exist merely

1
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because it might seem desirable that they should." (58)
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The majority held, but with which the

disagree, that the Court cannot remedy a deficiency if,

in order to do so, it has to exceed the bounds of normal

e i LN
Jjudicial action.

The Court was urged to make good an omission resulting
orses what might
happen, and to have regard to what may -be presumed the
framers of the Mandate would have wished, or would have
made express provision for, had they had advance knowledge
of what was to occur. To this the majority replied that:

t, however, presume what the wishes

those concerned woulc
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not be possible to make the assumptions in effect

&) 3 -

"Undoubtedly a court of law declares what is

the law, but they do not function automatically, We
cannot deny the possibility of some degree of creative
element in their judicial activities, hat is permitted
to Judges, is to establish 1 independently of an
existing legal system, institution or norm. What is
permitted to them is to declare what can be logicallv

legislation or parties can be filled." (60)

It will be recalled that the Court, in the S.%W., Africa

case (Advisory Op,) highlighted the importance of

international supervision in the mandate system. The

@®

existence of the United Nations, characterised by political
and social homogeneity with the defunct League required
accountability. This was particularly so in respect of

the "sacred trust" for the peoples who have not yet attained

a full measure of self-government., Judge Tanaka considered

these factors, individually and as a whole, as enough to

(59) Note 58, supra. pp.48-9.
(60) Note 56 at PP,277-78. My emphasis.
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of the mandated territories by the U.N.:
nfongiderations of the necessity... can by no means
be denied, But we aras not going to deduce the above-
mentioned conclusion from mere necessity or desirability
but from the raison d'etre and the theoretical
construction of the mandate system as a whole." (61)
Soeial and individual necessity constitutes one of the
guiding factors for the development of law by way of
interpretation as well as legislation. Judge Tanaka, in

ing that the Court should consider 'the reasonably
assumed intention' by taking into consideration all legal
and extra-legal factors, from which 'necessity' is not
excluded, said that:

es is not very far

nThaegse kinds of activities of ju

from those of legislators.” (62

Judge Jessup concludes in a similar fashion to Judge
Tenaka, He adopts with emphatic approval what Judge

Lauterpacht said in his separate opinion in the 1955

[ Al

Lfrica case (63) about the so-called "clear meaning

"which to my mind is often a cloak for a conclusion
reached in other ways.and not a guide to correct
conclusion., Judge Lauterpacht said:

tThis diversity of construction provides some

illustration of the unreliability of reliance on t

supposed ordinary and natural meaning of words.

(61) Note 60 at P,278.
(62) ibid.
(63) I.C.J. Rep.,1955, P.93.

lish the continuation of the international supervision

ne

leither having regard to the integrity of the functions
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"tof interpretation, is it desirable tnat countenance
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result in a summary treatment or disregard of the
1 o ? o2
principle issue before the court,'" (64)
" St Y - s . ~ ~nNCoD
'he Court was seen to reverse its own verdict of 1962,

However, it denied this allegation, ragarding the 1962

as such i%

=
W
r »
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o
Fy?
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et

decision as an interlocutory decisio:

could not pre-judge questions of merit,

rejects the tortuous reasoning of the Court:
"It is true that a great deal of the reasoning of the
present Judgment is in conflict with the reasoning oI
the 1962 Judgment.... The Court is not bound to
perpetuate faulty reasonings, and nothing contained in
the 1962 Judgment could constitute a decision of any
igsue which is part of the merits of the claim." (65)
The Court's reasoning has been castigated in strong

terms not only by the dissenting minority, but also by

commentators as being fraught with fallacies, and plainly

contrary to common understanding. cenarated

+ deal of controversy about the role and function

)
W

gre
of the Court.
Judge Forster, in his dissenting opinion, rejected the

Court's Jjudgment in vigorous terms and concluded that:

33 =
"This passes my understanding.” (66)
Judge Jessup is no less epitical:
(64) Dis. Op. Jessup, at P.352, 355 (his emphasis).
(642) Final Judgment at pp.37-8. .
(65) Sep. Concurring Op. P,67. My emphasis.
(66) Tinal Judgment at P,478.
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'he Court now in effect sweeps away this record of (u’~)
37 :
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6 years and.,.. decides that the claim must be rejected

n the eground that the apnlicants have Yy T &o- i ch+ z
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review of cases prior to this case by Terry (68)

e e 8 RSl e S B, ‘
of the international legal system," /Rosenne regarded the
N ! ) . .
{ S5 I 3O nNai £ n cat X a oh ] £ +n ha o3 o
Court as being remarkably perceptive of the changing
= . s 2 /i 4.
currents of international issues:

he international law of today."” (69)

f the unresolved tension between the

' approaches, said tha
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alternatives the human spirit has not made up its

overeignty of the nation-state and the recognition

|
of fundamental human rights..." (70)
Wolfgang Friedmann regards that the S.W. Africa Case

(Sec, Phase) marks the undermining of the role and function

&
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"In terms of the central goals of our jurisprudential l I

&
<
D
par’
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of the Court by its insensitiveness to moral and social

factors:

"It ig feared that the Judgment of the International

Court in the South West Africa case has dealt a

devastating blow to the hope that the International

V C

Court might be able to deal with explosive and delicate

international issues." (71)

Final Judgment at pp.327-28.

WFactional Behaviour on the I.C.J." (1975) 10M.U.L.R.59.

The Law and Practice of the International Court,

Val,.1 {1965) 18,

'The S.W. Africa Cases' (1969) 23I.0.185.

'The Jurisprudential Implications of the S.W. Africa
Case! (1957) 6:1co0l.J.I.L. 1 at to.
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The decision highlights the jurisprudential division

of the Court regarding the manner in which the case was to be
approached, that is, the conservative and the teleolo gical
approaches. One cannot, however, be so certain about the
criticism that there exists 'factional' behaviour dividing

Falk speaks of "the conservative faction" and "the
basic disagreement dividing the International Court o
ustice,” (72) To Friedmann:

"1t is the division of representatives between the
older and the newer countries, or, in a different

perspective, between the 'developed' and the 'less-

73)
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However, Gross suggests that:

"it does not seem possible to classify the members of

the Court into schools, There is no alignment of
|
yoe S |
Judges between the conservatives and liberalss..” €74) ‘
Terry suggests that the judicial approach taken by the

various judges was generally a function of issues, rather

NO'I'.LUI\ONNI viDIgn Dy *HON S g5

than a definite judicial phil He dismisses the
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notion of there being a 'conservative faction' dividing the
Court, While acknowledging the jurisprudential division,
Terry finds that there was no significant bias in the
Judges who formed the majority, even assuming that they had
constituted a faction. (75)

R A '"The S.W. Africa Cases: An Appraisal'
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5. 3(b) The North Sea Continental Shelf

The

LLLO

International Court was faced with the newly

b Y Y P I o e =% - b
developed doctrine of the continental shelf. It

confronted by a number of complex and

1

We will

identify and comment on the issues, and then

consider, in some detail, the guestion of delimitation of

boundaries in the light of the Court's own conceptions

accepted that the concept of the

continental
binding upon
principle of

shelf as an extension

VI TR A
cna’ts

'8

cons it
prolongation of its land territory into and

and ab initio, by virtue of its

sovereignty over the land,.... In short, there is hers

an inherent right..." (77)

Denmark and the Netherlands contended that the rule of

equidistance contained in Article 6 had 'crystallised' as

a rule that is part of the corpus of general international

while acknowledging that the equidistance

0q

law, The Court,
principle was most generally acceptable because of practical
pointed out that

convenience and certainty of application,

it was not contained in the Truman Proclamation,

1969, P.,3 Hereinafter called the Judgment,
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of 'equitable principles' of delimitation., The mas Jority
in rejecting the equidistance principle as part of the
general international law, found support in the fact that

the Convention permitted reservations *o be made to

Y, - = A - o 4= » - - 3 - A -
e B, The Court said that no derogation from customary

susceptible of being avoided by States cannot be rules
om, (78) It is important to note that the dissenting

Judges considered the equidistance rule as part of the

corpus of general international law.
Having rejected the equidistance rule, the Court was

q
as applicable to the delimitation of the continental shelves

~ P 3V T
between three of the coastal States of the North Sea, It
is this attempt by the Court to formulate the general

Principles of equity applicable to a fair allocation of the
resources of the Continental Shelf between the neighbours

ederal Republic argued for a "just and equitable

the coastal or sea frontage, to its advantage, The Court,

while rejecting the particular formulation, accepted the

criterion of "just and equitable" in the delimitation process.
In drawing a distinction between apportionment and

delimitation, the Court said that the former would mean

with the
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a decision ex aequo et bono, whict

10tion of natural prolongation. However, jes Conret wotrld

(78) Judgment Para.63.
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nly b 1t rised to do so with the consent of the parties
under Article %8(2). In the absence o consent the Court
could do no nore than apply general princl ples as part of
the relevant rule oI law, hig distinction can, nowever,
yften be easily blurred when the Court 1s handling a

~ - A 5 o 4= o~
concrete situation.

The Court undertook to determine the delimitation of

boundaries at issue in the light of its own conception of

equity. It approached the question of equity and 1its

and equity does not require that 2 State without access

to the sea D€ allotted an area of continental shelf,

BEquality is to be reckoned within the same plane,

¢ o O

nd it is not such natural inequalities as these that

|
|

equity could remedye... Here indeed is a case where, in

a theoretical situation of equality within the same order,

| atd

an inequity is created. what is unacceptable in this

a State should enjoy continental shelf

instance is that
considerably different from those of its neighbours

merely because 1n one case the coastline is roughly

(¢)

convex in form and in the other it is markedly concave, T
although those coastlines are comparable in Length, thiE
is therefore not a question of totally refashioning ,
geography... but, given a geographical situation of quasi- |
equality as between a number of States, of abating the

of an incidental special feature from which an

®

E o B -+
TIecy

TR

5]

unjustifiable difference of treatment could result," (79)

(79) Judgment Para. 91.
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cudge lanaka, 1n nis dissenting opinion, saw the Court
- N 2 -~ = 8] . . . - &
15 naving applied a kind of distributive justice while
denvinge tr it was doine s e Court he sai
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suggested that the parties settle their dispute by

rules of international law,' namely juridical
and rules vested with obligatory power rather than
considerations of expediency - factors or criteria -
which are not incorporated in the legal norm and about

which the parties did not request an answer," (80)

1 theme of its decision, {(81) This decision can be

Q
187
]
ot
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2

seen as a novel extension of national sovereignty as a

kind of natural law principle. The Court goes even further
and regards the proportionality between the area of the
continental shelf and the size of the coastal state to
wnich it belongs as an evident correction of "unnatural"”
formations of coastlines. (82) The Court, in making use

£©

0f the concept of 'neighborliness', said that the equitable

sharing could be better effected by joint exploration,

Judge Jessup found that the principle of joint exploration:
", .. is particularly appropriate in cases involving the
principle of unity of deposit, it may have a wider

Diss, Op. Tanaka, Judgment at P, 196,
Para 19:; 'a natural prolongation', Para.24:'extraordinary,
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or unreasonable', Para.,91:'natural inequalities,’
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riedmann, 'The N.S. Continental Shelf cases - A
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Critigue' {(1970) 64A.J,TI.L. 229, for a general criticism,
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Ny catlion in agreements reached by tThe parties

concerning the still undelimited but potentially

overlapping areas of the continental shelf which

has been in dispute,” (83)

The Court left the parties with various factors that
were to be taken into consideration by them, in good faith,
in the negotiation process, with a view to an equitable
result, Judge Jessup hoped that thes elaboration of these

iy N Th e Tn Andapratandsns -7
may coatvribute to further understanding of the

ples of equity which, in the words of Judge
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3,%3(c) The Pisheries Jurisdiction Cases (85)
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The growth of technology, social needs and political
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exclusive economic zone to 50 miles, The facts of the
ase is set out with admirable clarity in the Court's
udgment, The United Kingdom and the Federal Republic

of Germany, the two distant-water fishing States, were

ing extensive
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rougnt the cases

he proceedings
before the Court Iceland not only declined to be present

but also protested throughout that it did not recognise
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decisions and opinions, the discussion will be limited
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to the case between the U,K, and Iceland.
m 5 o iy Pt W s g P : AT aele ¢
LWO points dGeserve mention nera dD2lore wWe empbars on
-~ o -3 1 3 £ 4.1 (@ P E Y v
a consideration of the issues before the Court., First,

T

m}

legal position or the rights of either party. The Court

dissenting judges were strongly of the view that the Court
was acting in excess of its Jurisdiction., Judge Ignacio-
Pinto reprimanded the Court for:
"embarking on the construction of a thesis on (those ;
subjects) on which there has never been any dispute,
nor even the slightest shadow of controversy..." (86)
Secondly, in the context of uncertainty about fishery

NOI.LUI\ONNI IvidIan P

limits and the on-going Law of the Sea Conference convened

precisely at the time it handed down the judgment which

«Q

was supposed to, inter alia, lay down such limits, the

Gourt stabed that its |

"cannot render judgment sub specie legis farendae, or

ociglator hasg laid
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anticipate th

it down.," (87)

((:%6) J—Wl{lgﬁ}% C at Po 1)7¢
(87) ivid at pp. 23-24,
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The United Kingdom asked the Court to adjudge and

O-mile exclusive fisheries

—
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y in the view of the 196 hange of
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r

Iceland could not take such an action unilaterally;
i

(c) That the claim was not opposable to British vesse

(d) that to the extent the action was warranted on
conservation grounds, Iceland and the U.K. were 'under
a duty to examine in good faith.,. the existence and
extent of that need and similarly to negotiate,..'
The Court decided that there was no need to resolve
the first issue, While acknowledging that:
"the extension of fishery zone up to a 12-mile limit
from the base-line appears now to be generally

the Court stated that it did not wish to anticipate the

Judges Forster, Bengzon, Jimenez de Arechaga, Nagendra
Singh and Ruda, in their Joint Separate Opinion, justified
the Court's failure to decide the question of whether t
extension by Iceland to 50 miles of its fisheries

jurisdiction is without basis in international law, The

In contending

AT
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that the Court should look forward to fill the gaps of
avolving international law, they urged the Court to
examine the initial papers and debates at the Law of the
Sea Conference for direction, 1In conclusion, it was
their contention that while 12 mile 1limit was recognised
by most States, it did not preclude the possibility that
a wider =zone might be permissible under international
1—"”"0 (Fj/)

In the absence of international consensus, Judges

exclusive fishery zone was ipso jure contrar

international law and so invalid erga normes., Judge
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for the Court's not dealing with
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however, the dissenting minority, Judges Gros, lgnacio
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Pinto, Onyeama and Petren wno Iirmly stated that a claim

to a 50 mile exclusive fishery zone was contrary to

hored its judgment on the interrelated
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princinles of preferential rights, conservatior of species
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and historic rign It is important to note that the
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dissenting Judges very strongly arguec that the Court
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would exceed its jurisdiction if it based 1ts decision on

e
o

o . nwAd o
those principles. Judge Onyeama maintained that Iceland's
- 1 " - 4
extension, not conservation, "was the gravamen of the

' : Eo o ' Wi g
disputs." (91) Judge Gros argued that the Court's choice

(89) Judgment, ».52.
(90) tibid. , 53y 56.°
(91) Judgment, p.171.
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2 - o
-~ s | . 1, - s Tal s 1T 0 ) — mrINe
sustenance of its people or the general ecOnomic well-Deing
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of the nation., Preferential rights come 1nTo piay only
t is, the marine resources
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'ne concapt of preferential rights is not compatible g——
with the exelusion o 11 fishing activities gl other :Z:
States, A coastal State entitled to preferential Iﬁ
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State's rights as preferential implies a certain

concurrent rights of other States.,” (95)
The preferential rights of a coastal State were not a
"static concept?, that being Ya function of the exceptional

dependence” of a coastal State, those rights might "vary
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as the extent of that dependence changes”. Tn reconciling
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to the rights of other 3tates and thas needs of
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conservation for the banefit of all.," (96)
7

The Court easily manipula

3 e

principles of preferential rights, conservation and historic

<
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rights as & springboard to set the stage Ilor the negotiation

process, Thus the Court enunciated the conditions precedent

3

and the general theoretical limits, and left the functional

11T

substance of the mutually interrelated principles to be
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gvi) Judgment at pp.27-28. My emphasis. 1 .
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(96) ivid, at p.31. My emphasis., L9
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] not take into account policy-considerations of

1 economic factors. In what is

political, technical an
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surely an overstatement, Churchill saic

.
(97) Judgment at pp.25-26.
(98) ibid., D.3%
(7r)> ibl-’ihs p'?)?' 5 o . 32 . al r ]
(1) Churchill, R.R.,'The Fisheries Jurisdiction GLast
) Church i R.R. 12 Fi
(1875) 241.C.1.Q.82,
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the Court has to

th= utmost caution and However, th

not refuse to adjudicate merely because the
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nost-ad judicative compliance 1s 1n doubt. (102) Tt ig a
anhbheri - ligati in the cenerzlity of cases wi th
Sopering redlligalion 13 Ghe genepail Ly 1 cases, W1l
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the exceptions of Lotus case and possibly the present one,

An exceptional

the Court's decisions have been respected.

feature of this case is that the position of the Parties
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may well have changed by the time of the application of the
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Court's judgmant in consequence of the outcome ol the
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Whatave irguments are advanced for o 1gainst the -
lecision, one cannot doubt that the Court evolved novel ‘;‘
1 £l & 1o intaearral ated nrincinlaes of Dratar 43 a7
and flexibl 1terrelated principles of preferential I
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The background and the facts of the case are set out

2% ade) \'-«/q'
with admirable

Q

larity and conciseness in the Court
judgment, Australia and New Zealand litigated against
the French atmospheric nuclear
The Court delivered two separa
:!‘xfi. r'y' gl 4 ~ I 1 (adh ] “\(y""-'\f\—"{ -~ T < tl - ST AT 1 ) "‘: l-) Y‘.}a +-
daeclslons are suos8tdailtlal Ly ne sange, we wWili IFerer Lo

S e tiiatrali Aarainat Brances A‘()’!.\,

one Dy Auserallda agalnst france, 1))
In 1973 the Court granted the Ox

ection which requested the Parties to take:

S
+
®

"no action of any kind,.. which might aggravate or

[
@

he disputes submitted to the Court... and

particular, the French Government should avoid nuclear

NOILUAONNT Tvidianp -y *

tests causing the deposit of radioactive fall-out on
tustralian territory." (104)
Eighteen months later the Court saw fit to moot the case
on the ground that since the French Government had made
unilateral declaration not to continus testing in the
atmosphere in the future, there was no more any dispute,
Not only was it unnecessary, in the Court's view, to deal

with the case, but any attempt to do so would be inimical

-, T i # B ~ +h o
(103) 1.C.J. Rep., 1974, 253, Hereinafter called the
n

agn

(104) I.¢.J. Rep., 1973, p.99 at 106, |
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The Court chose to inslst on the principls ¢

o ) .

aith in rejecting the possibility that
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decide to renew testing in the atmospnesre just as it

unilaterally decided to discontinue sucnh tes

Court, in holding that France's unilateral declarations
created binding legal obligations, said that:

L F) . . o ) o A

publicly, and with an intent to be bound even though
: : + R 1

not made within the copntext of Loternastional

= = 8 ~ \
negotiation is binding." (106)
In holding that France was bound by the statements it had

made, the Court chose to rely on the principle of good faith:

I
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creation and performance of legal obligations, whatever
their source, is the principle of cood faith. Ifrust
and confidenca is inherent in int=rnational cooperation,

i : ieula i arl | Ak this cooperation in N
in particular in an _age when this cooperatvion 1in many

fields is becoming increasingly essential, Just as the

rule of pacta sunt servanta in the law of treaties is

~ 4
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based on good faith, so also is the
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of an international obligation by unilateral
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"declaration, Thus interested States may take
cognizance of unilateral declarations and place
confidence in them, and are entitled Lol veguizrethat
L1 9, 5 3
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the obligation thus required be respected.” (107)

i

ec), but said' that

it was a "principle governing the creation and performance
of legal obligations whatever their source." (108)
The Court was for the first time faced with a novel,

complex and controversial issue of whether atmospheric

tests were illegal, Lellouche has persuasively argued
. : - -, ! b = _ L
that the Court declared, albeit sub silentio, a non-liquet,
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doctrines of caution and restraint so as not to alienate
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a major Western customer by deciding against rrance,

Moreover, it would havs made it extremely difficult for
i ! iy = 3 ~1 A hat 1
the Court, had it reached the merits, to decide that the

egal, because such a judgment would be an

—

—+

asts were
open invitation to France to renew her atmospheric tests.
One has a suspicious feeling that some of the members of

the Court may well have been influenced by the attitudes

of the States they. came from. Ideally speaking, the
judges do not represent their gtate, but the idea of

geographic representation and of national judges is well

established.

- s g - 2 ]
Even accepting the various criticlsms levelled against

(107) Judgment at P.472. My emphasis.,
i

(108) ibid. My emphasis. o
(109) "The Nuclear Test Cases" (1975) 16Harv,I.L.J.614,634,
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the judgments, ons cannot overlook the fact that France

1as not disputed the Court's interpretation of 1its

unilateral declarations. It is a sobering

that France has, in fact, desisted from resuming further
osDharic il mA 3 ‘:‘-‘)) ) ‘) £ rag yread 't’n-‘s hoDa

international dispu
that this case represents a piece o

i = + & =~ [on 0 T # -+
in that this was the fipst time G

-
nilateral declarations O
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Qlnglinsg o 4.0, O st
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The primary objective of the intern tional community

1 = : - Mharts £ -
beins the ideal of permanent peace, the Charter ol the

S U

United Nations, in Articles 2(3) and 33, provide for the

i

principle of peaceful settlement of international dispute

The International Court of Justice plays a very significant
role in resolving explosive and delicate international
issues. At the very least, the Court provides a cooling-off
period, which has, no doubft, helped to lessen international

=

tensions on volatile and explosive 1ssue,

e To The Nuclear
ind xll#y for Env
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6) Vol.9, No.1
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The international legal system is still, in the —
sence of legislature, in a primitive stage of developmant. :z:
)
However, the of a uniformly accepted rule has not :I:
prevented the Court from acting in the past., Where the e f
Couxrt has failed to find uniformly accepted rules of law :I:’
it has often invoked substantive principles of law .
"sufficiently widely and firmly recognised in the leading

legal systems of the world to be regarded as international
legal principles." (110) An analysis of the cases
digscussed show the application of.such substantive general

principles of law as the continental shelf being a natural

humanity, the straight 'base-line' rule, the interrelated
principles of preferential rights, conservation and
historic rights, and the binding legal obligation assumed
by unilateral declaration, among others,

The Court, in resolving international disputes has
often invoked such general principles of approach and

NOILUAONNT wid1anp

‘estoppel' in the Temple of Preah Vihear case {111)

Court said

1 L - - - +3 hiir+ar = *
consent if the party advancing it contributed by 1its

own conduct to the error." (112)

| ~
(110) Friedmann, Note 32, supra, , bt .
(414) T.C.J. Rep., 1962, DD.23; 31-2.,, See Sep, Op. Alfaro,
Pp. 39-51.
. TR -~
{192 ) 1bld, .26,
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Sir Hersch Lauterpacht is strongly of the view th here
e e~ = o S s e T ~ o i Ao
is a wide scope for judicial interpretation as long as
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within the pale of law conceived &s a

He further urges that:

prohibition of non-liquet is one of the general

civilized nations,"

(45)
£
(&7
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e

"the completenass of the rule of law... is a prio

n (44

assumption of every system of law." (115

lHiggins, Note 8 at pp.67-9.
Note 10 at p.80.
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11 ivid, at p.64, See generally Stone, 35
L . . N P G S ) P o 1
(1959), who takes issue with Sir Hersch Lauterpacht.
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Court is often faced with the very difficult task of
naving to reconcile the sacrosanct doctrine of state-

—~ - . o o 41~ 1 - - 3 . g
sovereignty and the need to develop law through authori-
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Ve a0 ion-making process. in praptlics, i Couret
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nas o1ften shown a general desire and willingness to
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Jenks urges that the gaps in the international law can
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be filled, and that the progress of international legal
system will be best served by the Court when it takes a

identification

the field of international law,

and allows 1t

Wnile 1t is much eagier to criticise than to suggest
constructive means of enhancing the role of the Court,

it is equally a truism that the initiative to bring about
improvements is often a direct result of a critical

termath of the 1966

~H

al of the institution. The ai

case witnessed massive criticisms of the Court

'developed' West European

as being a representative of the
(116) C.¥, Jenks, The Prospects of International
Ad judication (1964) P, 316.
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The International Court of Justice is blessed with

1

some very eminent judges whose guiding influence on the

anppemaTt

role and function of the Court is of tremendous significance

in enhancing the role and function of the Court, Even
accepting the various indictments of the Court, one has

l

to acknowledge that it has played ignificant role
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in developing the general corpus of international law,

Joining the band-wagon of such eminent scholars and
Jurists as Sir Hersch Lauterpacht, Waldock, Cheng, Jenks
]

-
-
165)

and Judges Tanaka and Jessup, among otners, it
submitted that the role and function of the international
Court of Justicea will be best served, in a complex and

diverse socio-economic systems of the international
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community we live in, by recognising that the authoritative

s to

dacision~-making process, in an 'organic sense', h
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ne general principles
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acknowledge the significance of

lux and novelty of the
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of law, mindful of the var

actual events,

(117) See generally Gross, 'Review of the Role of the
-+ Ny el = -~
1.0, d.% [ 1972) 66k, J. 1. L. 47T9-90.




RIA UNIVERSITY OF WELLINGTON L

LRITETAL

212 0044334




VICTORIA UNIVERSITY OF WELLINGTON

"

3

A fine of 10c per day is
charged on overdue books

¥ o
Folder GH,
Judicial innovation
372 669
[y /
Due Borrower’s Name

KA

"V CHONIG

g

NOI.\.UI\ONNI vIdIQ






	37212004433403_001
	37212004433403_002
	37212004433403_003
	37212004433403_004
	37212004433403_005
	37212004433403_006
	37212004433403_007
	37212004433403_008
	37212004433403_009
	37212004433403_010
	37212004433403_011
	37212004433403_012
	37212004433403_013
	37212004433403_014
	37212004433403_015
	37212004433403_016
	37212004433403_017
	37212004433403_018
	37212004433403_019
	37212004433403_020
	37212004433403_021
	37212004433403_022
	37212004433403_023
	37212004433403_024
	37212004433403_025
	37212004433403_026
	37212004433403_027
	37212004433403_028
	37212004433403_029
	37212004433403_030
	37212004433403_031
	37212004433403_032
	37212004433403_033
	37212004433403_034
	37212004433403_035
	37212004433403_036
	37212004433403_037
	37212004433403_038
	37212004433403_039
	37212004433403_040
	37212004433403_041
	37212004433403_042
	37212004433403_043
	37212004433403_044
	37212004433403_045
	37212004433403_046
	37212004433403_047
	37212004433403_048
	37212004433403_049
	37212004433403_050
	37212004433403_051



