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1 • INTRODUCTION 

In th middl g• tho influ nee of Christi nity wi hits m h sis 
on th sacr mental natur of marrjag roduc •d a hift in the 
inati ution 1 n ture of rri eJ w t h d b n n o~an L w n 
c ntiall priv te in titut·on boc m a reli ous on . 

upon 

u on 

Th doctrine of b olut indissolubility of m rri gc rests in po.rt 

h N w Te tarn nt nd th recorded sa·ings of Christ and in part 

n und·rstanding of the natural l w. 1 

Th n tural ord r of thins r~flects the h av nly , marriage 

b comts s cram~n al in character , it ·s omothing more than a contract 
conferring sta u it is something o.l·in to t,he r lntionship •·xisting 

b t wc n parent nd child or brotl r nd sister - ·t is a God re de 
thing which m n c n not lt r . How v r b d 1, • tho rents bah VP 

t w rd the child, or th child towa d the aren s , owevcr gr. th 
n li enc on e'ther s"d . , th 

. 2 r main • 

Th fund mental ,roblern 

s oci is how o keep goin 

gr nt th ir definition of 

r l"aion c n no lon r b it1 

c,f 

n 

re 

0 

1 tions~ip ~of p r nt nd child 

religious insti ·utions in c ontem ,orary 

a mili u that no long r t kes for 

lity. In a. lu al·stic soc iety 

od, it must be et d . Th 
inst·tution 1 location of r ligion .:.s ,bus n th rivat s her and 
it i marketed to th ext nt 

priva.t life . 

t i can bo shown to be rel vant o 

s r sult , r ligious institu ion b accommod t.d th ·msolv s 
to th moral and thor 

lives . 

utic ne d of ind" iduals n heir priv te 
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The cosmiz~tion of institutions or its individu ls to have n 
ulti t scns. of rigttnes , both cognitjvcly nd nor ti vely , in th 
rol s th.y art ex ct•d to l in oci t . 1h n roles nd th 
in ,itutions to which th belong ar endownd w·th some cosmic 

i nif"cance , the indjv·du l's lf idont·fication with them attains 
urth r dim nsion; an 1 t rn tive other o t,h soci t which might 

for t who tht individual i • 3 

B being rart of a marri g ("cosmic in titution") tb. indiv idual 
acquir s yet nother dim n ion ( usb nd or wif) which i gr at r th n 
hi r h r indi vidu 1 · c 01:ti t s h. or h r .lf . One in m rri ge 
p~u lP r no loner th•ms lv n; no longer do they perc i ve of 
th m lv s s indivi uals . 

In or<l r toe t 1a an 1, is boyond th a tioular rr~rit 1 
r 1 tionship it w sf lt th t e ir"ci m ought, to som xtont, to be 

Th result is th t th 
wi~h intra p r onal conflict within th 

o eh is not dir ctly concern d 

riagc context ner se -

thos as ccts of a come tic di puto which ight cas ly be reco nised 
and c t gorised s "conflict" b 

mph s·s ·s direct.d towards 

n im artial observ r . n ther the 

tbeorot·cal construction of th 
or uni ti on of irar i ge s a r. ans of d<>fining th n urc nd sou re s 
o tha conflict which igh cha acte ise ·t. 

Th th oretic 1 const uction bw g:ns with th r mi . that th 
"hub nd" nd "wif II rol is ·n contr diction v'th th ·a olo ic 1 
justifio ion of th ar i g :n t·tut·on. 

Th ideological ju tif'c tion ·s soon n t rms of an intens 
rot·cally b s d , socio- motion 1 int··rn c. bet.ve n the coupl marrying 

which might bed f"n d 'n popular t m a ro nt·c lov . 
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Thou h oci 1 c ons truct its lf, romantic love is in 
contr dict·on with oth r oci l constructs in th for of obl ·g ons , 

oci 1 nd log 1 0 d by the oci Y• Soci l obligation m y be 
m n • nd V ried . ... nc intim C is 

' 
t ken to b rot·call b s d 

omJ>ho.si s i pl ccd on thos ocia.l and. l gal obli at5on which 
8.J)}) r t.o dir ctly impinge U )0 th. exuo.l a p et of th m rital 
rel· tionship . 

It is prosup1osed th t m,n and w m n wit in tie lover r 
relati>nshiµ ou~sid~ of riige natur lly , wi houv effort , exp rience 
in inat d •sire for ho reason th t tb· m n/wof'J.n lationship one 
o origin 1 diff renco . How th n en this oss •xtial int ; mac - b 
sust· in du on rria. when he rel~ ionship becom not one of 
ori in~l diff r nee , ·nd di not n two p on ff ir fter all, 
bu one of soci 1 unity nd s c· J obl' tions~ 

y t though int'm cy . pl' s that h<. cto s s en.eh ot.h r 
in,1 · "dn 1 • th uni y of n·rria.g is a.t oncn not ·ntini te DOU h in , 
tht.! n e of soc ·1 obli ions nd 0 ntim t in the ens th t 
indi idu 1 er onaliti becom m ..,.,g d so 1 t .. b di appear . 

Owing to th articul r differ 11t· tio of S X ol s in r stern 
soci ty it :i a u th t two 5 parat p rsonn.1 ·t· s b<•com, on 

oci.al nd clomtstic erson 1 ·t. ond th the on is clns•l SS.JCia.ted 
w'th th ,er son li ty of the hush nd . Thoug t ·-as ing of th 
coll~ctive p~r on lity in th m le partner is not of par mount 
importance in the analy is . 



V rv or n ion co t n fun mcnt,al contr d'ctions . From 
dial ct·c 1 et· C 0 nisa . on is C racteris d by an r p ' 
un t ble eoci ] order w·th t toward d'asolut'on . Thf! 

in 1: bili ,y of thP. r nis · ion ro OU 0 i con iav nci 8 nd 
inc m .i il ·. i whic 1 a,:,, ne ful yr olv • Th re hr y 
·xi t cont.r dictions which hav no b on resolv d , and th 8 prov ide 
th be.sis for organis tion 1 change . 

· th · n rnarria 1 e th<· pot · , · a.11., co tr · et r loments ma.r be 
d or cone 1 d b a ver·c , of d vic , s . ..,s nti .lly the c ors 

ar mov n from 'he 

hem . 

ri tal st d to 

This movem nt t v .d t , 0 

t(! (If ':i ffor .. nee b,1twcen 

iffnr<nce i concoivod of in 
t r .so eh nge of ructur n rneanin , ivhin th r lationshi , 
·n tj t d b the ctor . 

ln th o!in·tion of ruct,ur s im 1· f h noi1on of a 
fr m rk which or ·:r hum~ c ion n tho pros nt contex marital 
. ructu h ts s 

c,rnmonly understood by 11c th s t.ructural £co .xhibi t, d b 
th org nis inn, wl · cl .i.r ccrunonl ic st :i b. c·ety t l rg~ to 
con i. 1.,ut., " m ,.r 

"1e nings" is d f·ncd as thu quali"y attributed to beh viour l 
Qt rns which n ble ctors to unu tan nd ,r die the ct·ons of 

co- c ors . 

~tructurc and m nin s re int ·-rel t within the org nl s tion . 
eh ng in m anin .ay r sul t in cl n ~ n structure nd conver ely 

Leh ng in structure may qu l eh nge in m aning. 
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Of course th1 basic contradictions remain un esolved aLd if one 
nartncr fails to adapt to changes in meanings and/or structure which 
might be instigated by the other the in~titutiou is brought under 
stress. It is at such stress points that the contradictions emerge 
in the form of ~ .nifest conflict, the new charact~ristics of the 
organisation challenging the older characteristic5 which were "agreed 
upon" by both partieso Ultimately this will result in the dissolution 
of the organisation. 

Thus presented, quu3 t ions as t o the value of &uch a m0del arise 
in t he context of such a paper which a.f t or all MUs'l, gi v t co ni sancc to 
some sort of legal frawework for approachina th<· inst.i i,utj on of 
marriage. 

Surely, one might supposn, the law is concerned with the 
particular marital situation in conflict, a concern with conflict the 
nature: of which can be evaluated and. categorised in n empirical 
framework . Is it possible in the context of a legal framework to 
talk in terms of structural contradiction& ir.her.an1 , in the institution 
of marriage, to question the very nature of the institution itself, 
when the law presupposes a value judgment of the worth of that 
institution? 

The law is part or the rei f ied in.sti tution of marriage O The 
State is a par~y to the marriage contrac t and by this in~rusion an 
inconsistency is created with the ideolocric&.l basis of rorr.antic love 
needed to sustain the institution of marriage. The law is at once 
both a factor in creating the structural conflict ndemic to marriage 
and a means of solving the manifestations o~ it. The presumptions of 
the law in solving the manifest conflict experienced by couples produce 
structural contradictions by their very emphasis on the obligatory 
nature of ma.rriageo 
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It i tbi di choto ~ 0 otb r ith he om ir' c 1 n ·u1'0 of the 

1 g 1 analysi ; its C noontr on upon structu · 1 eh ngos only with in 
t.he conflict m rri g ' which giv s rise 0 onclus . 0 $ s to tho 
reality and ,fficacy 0£ he legal roco ... s n th s cont xt . 

2 1 

In 18::,44 tht•r as V ry practical ea.son to m rry youn J the 
unm rri d st t h d hea.v:r di vant,ages fo bo :h sexes . Custom did ~ 
not, "rmi 1 irls to be duca. tt•d , t,c, wor or to hav soc . 1 le lone , 
s xu 1 re dom . 

. h, ingl n could ~ov, abo t fre .l~ , . t l · hot~s hold 

corn rts .: r· l ·ss; L\: w tc ul c·re of 'tht.: OIJ'a.D w n cd d to 
.i ;.• C, th. ccnomy of his <l 111._ ~ th V !j. t Jl · tud of hi n;e ns , 
X!)O · d ' i.1 ,C tem1n .... t · ns uf in rf'crt " ! nl ·j c .. ' .ult of 

which mjght bo u high nturt 1:ty tc ff .et. d b, ''t oc. 1 '' d.i.fH fl E S • 

is f' nl t,j H .. w 1 J' • 11·on 1.1 f..,.i • £:.Jlll s t · :1 rJ<• . rif L, in· e:4 c ne of 

v ~rious l~ind • 

i._ no a c :JV uienc • 
H i V o . c.h:tu' eo . The 

C U 1 o .~y marriug :s vi~w~d s u a.tu ·s i ; X .cttd 
to outsid the ho • aa woll u in ·tins c'al ac 'vi s, 
th !. • b . . i • 5 e cm uaaAs 1ng on corr~ nionsn~p . 

nth c n vl •y ariii l~r whicl e. :ni bi ·, d · n 
ext 1cl , ··n n 1 \1_1r' tl· ~ 

e hu~b nd n~ w'fe bund 

~h n cl r family 

'U:'1 g 1CP. nf th. 

s ho overw lmin 1 
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Th marri d coupl c ught with'n h isol tion of h nuc lear 
f il unit rev ry much n n do justifica ion and support whi ch 
is not orthooming from the wid.r soci ty or xt nd d du grou . 

I a. root,} sg s JCi ty · t, 'f w common b St> for com a.nions hip , 
rom ntic lovt:- hold , conpl ,oe . her lon nou l• · ·O llow th im to 
b. n m r j •• 

~inco lov ~ay bl ] t d iTI ivers w rs to tho ~ c~al 
st ucture, it is n9cess r· o fJr, o the dichotom of "ro anti n Jove 
no roro n .,ic lov " · n fa.vou o r ,wo n ol r ., lee . 

strong lov attraction i soc· lly vi wed 

t th 

lau hab l 
or tr .ic aborr tion, t tho other, it · mild y s1am ful to marry 

in love wiih th 1 in Ynded so • Th. s ' s gradation 
f · m no u~ivc sanction · o ~S:1."'.: i V..: pprov • 7 • • oodc points out th t 
thu urbu.n middle classes of c:o 1.te pora.ry 1 ate ~u socie"t 

tow rd the latt 0 r pole . 

r(: found 

H f r ma· r l ov ; ·t nu illici soxua 1 ti-ns whi c h 
lJl. gl t, r. u~ from div l' n t orl • f th f m · 1.r a unit 
i . ort n TI!U C choic,, 1 () im ort nt J thus consi rable n rgv 
an UI CC• r y b roqui ·ed C I ll in v1d1. ls nt.o de s ir bl 
r la ,i nsh · n thos who ur. i1 lovu into pto r roL disc harge . 9 

F mily s, bilitw i su ortad ideolo ·c llv bv 'na: t ·ng unon an 
int ns , orot' c lly b sed , ocio-·mot·onal int'm c~ b.tw n the c oupl 
ru rr,;ing. Yot if m rrjago i a sacred r 1 tionshi it ·s al s o 
soci l obl" ntory r a/ rrnhi , th t"!rms b . 1 <·u1g s ·nonymous. 

rh cone pt o inti ~y i s c ontr die o~ to th 
m&rri g in t wo en s f 

ns itution of 
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( ) Objectively , In The Form of Oblig1.t·ons Im1.os£> ocioty: 
Marria e differs from ordinary c ntr et , in that it c n onlv 

xist wb re on man and on w man are lu ally uni· ed for life , wher as 
ordin r..· civil contr ct.s may xis b twe n two or re of itber or 
both scx.s for -ny sti ulatod iro . So the marriage r lationshi l 

differs fro other contractual r•l tions, in that, wh n tlP st tu 
is one cr•ated, the state becom s an int rLst d ,ar 
nd ·thereafi r the marriage , with the rights and du i ,s as · gnt!d bv 

th• law of matrimony, is not subject, ,o it continu nc . , 
dissolution, or effec 0 , to he m~re int ntion and 1 sure of th. 
contracting parties . 11 

To thi dicium ~ is dd d that tbe ns itu ··on 1 ·s ion of x 
and conp, nionshi n ds 1 o roduce an lternativn ot1 r to th 
par i involv din them rri g r 1 tionshi• , in the form of· h 
reified ins itu on intruding u on it tim cy . 

Consortium: 

The nin t.enth contur. f mily tend d o b stabl n the s n:r:; 
th i. w p tri rcb 1 nd uthori ri n . boos on fominin 

exu l'\ existed wi h 

h id0nl o the mod rn 

d ubl• s and~rd uf morali N for men nd wom n . 

rriag is, af cours~, individu li8tic and 
dcmocract.ic . F minin . x needs arf• ad tod w·th nd icy tow rd 
single sex morality; x activity being e urded as a value in itself 
ind pendent from child-bearing . 12 

Yet significant, spect of contem orary id olog i. th. m nn r 
which w men have had ,heir sexuali . defined r or th m. Thu ... h 

o ul r im g of nin t enth C n u v, middl -cl SS societ bein on . 
which th ro 8 d V lues pl C d ex in the cate 0 ' of an unfortun 
pr er ativ. nece it ' ~ , a wif ly obli tion , i for the mo p rt 
subst nt · ted by th cont( nts of ma:t'd e a.nil ls 
19.,,.:) Is . 

r C ntl r S th 

in 

in 

t 
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Th 19r:o • - 70's migh h v.., b n ex oct d 0 roduce n w 

S XU 1 hie . During th 196 ' non-m rital s X s 0 nly n 
npr vjn1l,; di cuss d , m n ncl worn n ar rf·~ rded a h ving qual ex 

ne ds . But. .for th• mo t art X is assum d 't t l 1 co within 
th social context of lov and marria e . In V C of such s ntiment 
x ,. -m .ri t l ffa irs r" lmo.. overwh lminglv roj "'Cted nd 

cone rn in im roving rn rital sexual rcl tins i to av rt his 

major 

ventu li ty . Individu ls wh ar• not gaining the roquirod 
satisfuc ion re thus l~c din or 1 d·lcmma to which soci t h s 
no nsw · r . On the on h nd soci.ety a.ta n ly ·n · t tha its 

omand , th t is , th1 institutional obligations of marri e , b 
fulfilled . On the o ,hPr hand, soc i ty has i, u 1 t n unwill in n •ss 
to tol rt am rriag w' thout lov 
conju, al ·nit, lrov.id s no social 

nd b· .tructu lly i~ol ting the 

source for to!eratin it . 13 

he cont ~por ry woman mi ht still b r rdud s res1on in~ to 
cu s h t define oci llv nd ini ropri t s ·tu l'ons 
c lling for s•xual r ons , r th r th n h own bod.~ . Thus w,,n. n 

r ,ell aw re th · "ri h " of h husband to ins·. nrl tho 11 dut. '' 
of h, wif, to submit t sexu 1 cur • 

xu 1 in rcours 

~r di ion l views sug e th 

'h 1 al du·) o cohabit , nd 

1e w·t havin cons nt don marri ge 
c n no withdr w from intercourse . 

Tlus in 1888 a hu·b nd suffe in from gonorrho who infected his 
vif with tl dis o.se w s not gu · ty of · nfl' c ing bodil harm u on 
her . 14 In 1954 ah sb nd coul not b eh g d ith r c of his wife 
b ea 1se of the implied consent, ·hou h 

forcp as w s nece r to exvrc ise his 

was not ent · led to use uch 
1 t:: ht , J and su o edly consent 

to s xua.l µ rv.rsion instigat cl by the husba.n would not b implied. 
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et ev n ·n 1891 it w s id th t; 
11 ore than century ago it w bold cont nded th t slavery 

E:•Xi stcd in Engla.nd , but if nyone w t.o s tu uch 
cont,<!ll ·on now it w ld be r arded s 1·id·culou~. In the 
sam~ way , uch joint nd ab.u~d die s ar. to be foun in 
the books as to th r· ht of husb·nd ov-r hi wife in 
r sp.e of personal chastis IDlnt r not no can blo of 
b ing cit d s auth riti sin a court of justic in his 

16 or ny civ.li ed count.ry . " 

Th notion 1,hat husband c n without incurring unishment treat 
his wife with ny kind f ho t·1 fore~ s of cours obsolet • 17 

Neith r can husb n confin his wife v n to no cc deer e for 
t . ~ t . f . 1 · ht 1 S r S 1~u ) .OD O COllJUg rig s . 

!'hough on th que tion of the hu ban's continuing prt1roga.tiv 
of intercourse the courts have b n lot to xpress n opinions 
•v n as recently as 1972 . 19 It should lso b noted th t prior to 

1965 , when the atrimonial Proceedings .et 1963 cama ·nto force only 
the hush nd could cl im damag s or vifc p titioncr could 
not , thus indicating the extent to w1dch th h sb nd' s right of 
pro }t-rty in his wif h s r mind l.D the 1 w. 

lthounh th r.:> i no 1,rerog .... ·ve in ach s OU to ma e 

lllll' on bl1:1 d mand upon th oth rJ similarlv there is s (.mingly no 
Prcrog tiv in a.e h s OU e to refu th derno.n s of th oth r 
unr son bly . Thu it rnuld b wholly llron nd 1mr. listi c to hold 
the. t. b C u a. wif comos to bu b nd and conf SOS th t she i and 
has b .n or som. time in lov vith anoth r m n d ants bi h lp to 
pu n end to h, situation, th , th would ount 0 just c u 
for th , husbanc to 1 av r . I On th contrary it oul b an occ a. ion 
when it w a husb nd ' duty to ffortl his wife 11 tl help he po s i b ly 
could th t h wa asking for . 20 
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Th r r 't,1 • t ,..h • 1wh t i nu 1 _ ·n th 

circum t nc s" pprouc' o ni 1 ri h"ti n d ui li t s th abov 
exam lo sho • . Though with r rd to s ual int rcourse th. re mfiy 
no lon ,er bt: firmly t l'sh d d ty on th rt of ,f,,h wife to 
~ub it ~1.10 th hu bandJ bitu l n lect o dom tic u i rt::m ins 
ground for ivorce in Ne Zeal nd21 indicatin an ~he CllCfl to the 
old common l w fiction tha th h b nd and v·r u. on ••• whi c h 
has orl·cd out. j n r li ty to mean tb on is ht I u ;b· nc" • 

husb nd i 1>nti tled o th ervic:is of his wife , bus the law 
will ot rcco n"sn an r ·n:ent b t';{een s) USfHJ l · eh provide th t 
th• husband i t.o p v or such l'viccs or soci~t.y . 
wif' is ,ntitl to in D4llC p~uvid d sh h s o 

Similarly 

r, cb d her 

for dutv of cob bit tion , t cov nunt by Yl no Lo 
mint na.ncc i 

d fonc to 

void nd c n not b 

maintcn nc a.,plic 

aiso by th~ hub nd as 
'.'12 :o - thou h the Jos'tion will b 

diff rent i:l th 

p rov 1 . 23 
reem nt is mad condi iona.l on vh c urt's 

Th 1 Unit: 

Th, confin m nt of worn n to t1 0 , b h c ns • u.nd 
prod ccr i im ortant to ea Ji alist soci~l . Thus it i the wom n ' 

sum1rti n vf r sponsibility child-b - r r n -m lt r tba 't frc 
her husband for his a.ssu ptic,n ui' ?'e ,on Lil t s br auwinn r . 
function 1 division of 1 bou1· 1:,1.:n r lly C lls for ash rin of the 
r w rd o· h 1 bour nd in cons'q enco tb. n ncurs n obligation 
to har the lo f i h he woman , ho C(l OS a ight to har it . 24 

s 
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In ev Z alRnd it h 25 b~ n ar uod that th tr d·tion 1 
rnech. n ·.a to r vont oxua.l rov lry 

in th occuJa ional. )h o wh·ch. mi ht c us, con:fl'ct dthin th 
f mily unit. But th inc aRing number of arri a. ,rom n n the 
1 bour m r t a1d th wom n•s mov ment gono 11 v brought bout 
a onru ion or conflict in rol spocific tion nd t tus 
rclati.ons 1ips. 

omen r·silt of eh ngin ;attcrns of r rti i y and child 
re ring , a.re ru lising tha 
to the home-ro ker role. 

,I • ,o uell "J. 1 of a dual role or ltern tives 

?I r · ,a.l r lghts and bllgation i.mpl,;. i l b s >C • e y an th~ lu.w 
may hus be und r revl~ • How r u 01ab: i3 i , , for e. ,mple, to 
malnta · 1 th t, th husbu.n ' .. <.?hv · c o ~ ... 1,U.:,- loc ~ion 1<\ld prov il 
whon t,h, wU' . '· .conom · o oton"ial die .nL s th t :.;. .v hoult1 bo 

o wher ls? 

N w Zeal nd sociLty howev r r- lcct attitud s which mitigate 
a ~in t rol rofit Joten~ial outside the tr diticn 1 circu~scribed 
bounds. 26 'l:he .xistcnce o occupatiunl:i cl ssifiod a. "wdU n' wcrk" 
,r su I o s h v worn n r " 11 o cc ,p, ,i · <ler t,ifit!d with 

hous hold 110.., -s and chi c 1' i.. iug 1.· '5 . 01u,ibili ti. .~ t., thost: of 
r l> ·t'i ti.v a.nd "boring 11 nature• ttitudt of employ r r fl c, the 
st r otypt- and thua advertisements form le employees g n~rully stress 
qu lit"es of mbition a.nd ini. llige.rc nd offer scopo for development 
and 1.on;:v--·t rm <:.,. ro<-:- prosnect~ vhile t,h) e aeoJ-i.ng f ma " !ipplic nts 
om hasise th worl ing environment, and co pa.n.,- t,hat, i ,. rovided. 
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P· 1 · tie:o-admini.:;tru.ti "C'O o:~gans in :de ...,<> la.nil ve cted 
ago.'nst challenges to t,ho ·t.raditiona.l conjtg 1 olo t ucture, by 
em hasi.sing the value of t o 11 hom -malt r 11 ol • hus tne 

2-'Joodhousc l,(~ ort I recognised the r ev nc of the housewif 's 
scrvio. to ~c~nomic ro uct"on nd le 1c comp nation for thoir 
imp irmcnt.. The Acci cnt Comp tion .reendm~nt et 1973 xt nded 
corn n ion provi io to ~on-e rna s so that nusewivou bPc me 
licib e f'or the .:: m b .... fits s mi e 11~n-ca il{ ·s. Si ,il rJy 

t.he s lect, Comn•ittP._ on romen's hts (1975) urn basis d the need 
for improv u status ivt:1n to <l.o ,. ,ic rosJ>ons.i.bility 'f :t were to 
r main vitbl a. ernativ to ac ivities outs·dc th. hor. • lhe 
Commi tt · · saw the "r u.so a or doin<" so 11 int nsifi(. with the 
greater ~articip ~ion of women in the worl-forcc nd o higher 
proportion of dual income famili , ma.j or induccm •n f c tor being 

. 2f the inipl ~m nta.tion of equal ,i.y l gi 1 t. en. In tiu,se 
circuo t nt ea a payment of an allowanc to "t,ho .i h full-time 
f ruily r,,..,:pons1bilities, an "ec•>n mic wa. , •• rnthPr- 'ho.n benefit, 
wa.s socn s n an .ropr c~ rue ns of m t. ·.ng o. 11 nuinc c iciency" 

o ardl ss of uch a~ ar~nt phasi~ n individu lity within 
arr ia.go the oci lly imposed unity pt:·o uc~d by functional division 

of l bour ·s rn• int in d. Ith b t -2q tb t tb b . en su ~es ed · a, e mec ,an1sms 
whic1 c1rc ms~ribq the orn,lo role are expressions of le soci ty's 
u.n.,ci.c'y l"':t ~hP. •. ~c, r: h r ,>rescrib d roe; much of. thi 
from ~n iv i inn to sexua· i yin Ju~aeo - Chri ·tiat·~-. 

er coming 

Or J> rhaps 
t i~ID 1 wbo escapes h r hou~~botnd ro·· could subv rt th 

t1 i l j n l yr.tent o:f inh ri Ltt.n(:is ·tabl's ed b rocn u on he initi 1 
divi ion of 1 hours n n gainin contTol cf the instru nts of labour 
and cul l • 
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In any event it i arguabl. th t mun have only one real 
advantbge over wom n which is th t they h ve wom.n to dominate , to 
exploit emotionally nd s xually nd thus m intain a f lse sens of 
ego superiority. The husband i a entrap din his co1omic and 
production orientated role as the wif is in her of hom -m king and 

h 'ld . d' JO c 1. m1n ing . bus , for exa le , he incurs a responsibility for 
them intena.nce nd support of his wife though he can not , exc ept in 
particular circumstances, demand this ri1;ht from his wif for himself . 31 

s st tfld two lover by tboir marriage b come "the f milv" -- an 
institution into which they re loc cd by a rang of oci 1 and l gal 
obli tion inconsi tent with th . fr.o cxchang proc s assumed to be 
n d d to support th t institution . f rriag might b n in t rrns 
of wh t Liing32 calls serie J type of human multi licity in which 
no individu 1 p rson lity is e senti l sincu each is qu ntit tivelv 
interchange ble within the soci l entity. The members of the eri s 
re unit .d in a neg tiv. unity by th ir rcci rocal qualitative 

indiff r nee to each other , since their individual ersona.lities a.r 
no longer import nt , and simult n ously by their qu litative c onc ern 
with wh t "other people" think of th ir rangcm m • 

{B) Subjfctive Ori ntation Of The 

Church doctrines if t ken seriously s am ans of securing social 
identity impose a soci 1 oblig tion mitigating a ainst in imacy nd 
ther fore the antithesis of rom n· · c lov • lterna iv ly the 
s cramont 1 nature of 

unity of m rri go . 

rria. provid s a justif'c t·on for the s oc ial 
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Even if the p rt.ies a.r inde enden'L o church do ma, then tur 

of the n~rit 1 oblig tions impo d bv society i such th t th wi f e 

becom s mcr ly an ext nsion of th husb nd' s ego. Husband and wit 

ar part of the on. soci 1 entity which m nif s sin the ers onality 

of the hub nd who is x p cted to in tig te nd d tormin the 

outcom,s of s x pl yJ the conomic t bility and soci 1 loc tion ot 
the un·t. 

Con ider part of 1 tt r wr·ttcn o vi r Holl nd r ;33 

''I'm marri d to guy who dig stran chicks, ~)orno movie , 

gr ss and lots of sexUQ.l variation ... -but ouly out idfl the 

homt • I dig lht samo things ( ·xc t cb;cks). 

he's concern d , I ' m supposed to b  h  v  1 · ·e th 

~ s f r a 

feet 

urit n housewife•••• B for we w rem riod vow re vory 

assion te and loving, but he cut all that cut on our 

honeymoon. b n  I t.11 hi o~r e -life is lousy, c y 

that• the v y it ·s when v opl r marri d. " 

In this cxampl · mirri ge for ih wife ~~  s to b inning of 

trouble. Th husband r to s eh or the condition pr cedent 

forth• occurr ne e of d. ·r. and it seems that tho hub nd nd wife 

no longer hold th plac of diff.rence fore eh other t1 t ther did 

b fore they w re rnarri d, the r 1 tionshi consists of on -ne s s 

s me-noss nd without iffer net, ·nti c. and d.si~e 'a impossibl , 

th man/ o  n  r la.tionship b ing one of o-g·n l d.:£.,, r n c •34 
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Thus the simpl st illustr tion of this mod l is tha the s am 
objec t , the union of two personaliti s or 1 rsons into on , can not 
bu ma.d top r orm two o po iug functions at the samo i~ , tha of 
et' ting the oe i 11 dernandt:d "on -n ~ss 1 yet 1 o er at,ir t h 
diff0r nc n c essar? for d-,slr th basis of ron,a.nti c love . 1rh 
marri g is t onc e oo intim t in the sonuc of p rson litie (both 
social· nd individual) being erged so th t t hoy a.rand n ot 
intima.t. . nough bee us~ of he intrusion of soc.' ty n tb for of 
th reified institution. 

3. COPING 

T~e ostensibl . st bility of any oc"al system is ~ b s t tenuous 
ifforcnt st tus catc or ·os which eit.h ~r the incumbents of th 

cnm .r ·s th structu 1 of th st mare in o on conflict or e lse are 
in ~o~e mo~e or loss tern orary state of ac c ommodative interac i on. 
Tl' qu , stion t,b ,n i s not s wh,v does conf1-·ct and violeneo p riodi ca.1ly 

tatus quo? But rath r how does poace nd tranqui lli ty 
')36 stem. 

\ .tatld uqr. nlved contr die ion provid b sis for 
or nis ii')n 1 chan ; ul im, t , 1 p t-h dis ulut'on f t h m rri e in 
t hi s C n PXt . 

Or ni. 1 n 1 eh n IDd,V ,, 1 c ' n e i)t c . rr which i . u 
movem nt, t ow rd n,hur lh's b •inn i n L 1 • In the 
d( p in imac 01' th cot l • ; hu b· nd n wif b c rn fo r en e.nother 
i,h 8 m . no u X Chli.OgP n.v longer ,)OS. ibl e be w I;: 11 l £ rr• , n givin11 ' .. 

nd n C nau .rin~ . Thu" 'f t h d con t 'nuc· to } OVf i t is often wi 
$ f~ ll (> of ,:sham II • he f 1 t hu. h .,o.;XU l e t i n long r n ' . 

jut r-._ ul> j C ive ex1cricncc in wh ·eh e t1. c h o<> . b ond lf , but ,.. th 
a ·ind of juint mas ·urb t·on. 'h t h< I' eh oLb r us 
ut nsil nee H" ry forth sa isfaction of th ir own n' d~ i. a fa c t 

h 

r 
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bat conju1• 1 poli nes i nores but which prings to vjew when and 
if this politenes fails . 37 

In some inst nc es hu.,band nd wif or n e th .roselves around 
' . ng ihems lve · what ·~h ,y m , re nut , ttom in,: to estor th mselv 

to u stat. f difforeno t m n . nd WO ll o.s 0 11 s .d 0 hus n l!.lld 

wif,) , u. l m ns to tht, m Jing of Jove ttnd 
, i ' -- u. rcstcru.tion 

· nti ey to .vo.: d ro 1nm of bt-e<lom i n marr·n c . 

of 

38 s de B<' uvo i r sa.ys ; iU.1' ri i,:te i v ris to fantasti c c omedi s 
nd p lay- cting betwetn th partn r s, which m 

thta! boundary between a ppearance and reali t,,r; 

threaten to de trov 

nd indeed in extreme 
c sea d f~nite p.rversion dos vpoa r . lh• husban bB c ome s a 
voy eur; he must .:e his wife in in tt:rc oursc with lover , or hnow of 
i ·l, , ,.:.o ft•ol ga·n t li "t'i1i .1t' oft.ho old ma.t,:"i c, or he maJ,es sadistic 
efforts to elic it r~monsi..ru.nc •s so that finally lie becvi~B w re of 
her con~ciousn~-s -nd fr ~dcm as n indivi dual , ao~ h · ls. that it 
is re lly a hum n bin~ whom he is ross .ssin . 1nv ·1soly ma ochisti c 
b h viour ppe rs in the wif, who s~ ks to rouse in htr hus ba nd the 
mast r , the tyran t , th the is net i n a.lity . 

"'o r ·str.ic t, a.n y is ('J s r· c t u al c 1, 1.L ul drr. t o l,. r ultinp- in 
he di':!solution of th• i.u.tit•1tion i t oo 1·m1tin s·nce it obv iou:.:1 l y 

"b..,,p \V '' marrj n. s . 

Two typi c l ad ptiv . r s pans 
outlined s follows : 39 

to notentia l conflic t war be 
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(i) Co-over t1onJ n which diss n-"'nr; .lom nt.., a.-re brou h' 
into n w relationshi s w'thin the structur of the institution . Thi 
is L nroc•s involvjng t uctur ! chang& but m·anings attach d to the 
p~rticul r institution tend o b maintain d. 

i hin ma.rri g the ot ntially contradictory loe;.nts rr.a be 
in s1 d or cone aled by a variety of devices; rol~ segmentation , 
s~grogat on of particip nto during certain time periods . arriages 
c~n best bJ ind£ed perhaps mor st bl , wh~re a cou)l do not demand 
hEpviness , sharing or sexual fulfillment 1 in ff et romantic love , but 
expect ~o carry out their matching tasl~s so aratcly and to pas most 
of th ir time in different activities each with i:.heir own kin roup 
or friends . 'rhough struc turally separa.tnd within their rel tionship 
thev ascribe the meanin of spous• to each oth r; their struc tur 1 
s. ra ion masks th latent conflict ,nd roic to the rel ionship of 
husb nd and wife since obviously th r• are few opportunlt·es for i 
to be manifest d . 

"'h cul t-ur 1 mi li u is ma.intu.in d t. th(. point of II t ibl 
marriages'' , thou h of course too r d'cal a c ange :nth structuril 
relation.hips of the pnrtici nio r y led to~ n gatiun of thP 
institution of which they a· ,~rt , in th sen ~1at e recipro c 1 
expectations of e eh giv!n b t1 ocial ins i ution come 
m~aningl~$S within a structur 1 r 1 tion h:p co ,1 ly divorc d 
from t,h t commonly understood 'to t· reso t m rri g • ' ·hu th 
pu.rti ma be left t.o r nt·n a.eh ot1 r n·J s rubl nee of 1 >gitim c 
th r sul t of which s a re >1Hli ti on of ons . 
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h · fact of em ·f-er v ~rn et .,..4o se Vfl to · 11us r te +,h 

~bsurdi · of ueh ituntion : 

Th hub nd and wife oceupi d the s m hou:,.1e , "but liv ed 

.ntir ly s p rt? liv s , she keeping her door loct·d and 

refusing to h v nvthin to do w'tl him. Such words 

· s did 1,a.sl;; b twe .n th m consist d of abu e in th 

crudi•st terms diroc'ted by h 1· towards him , which n1'.'ompted 

similar cruditie s of 1 nau ~- ~ him to ~er. T y n vcr 

ha ny me ls to ether , nd h h d hi food lefL t 

noi~hbour'~ to pr v nt her t ~in, it . He asserted th t 

she ransacked his b ·droom, interfered with his b dding , 

holed his pots and lettle , and th , whenever h ,lantcd 

anything in th garden , she dug it 

had b en violence between them. 

f'erw rds . 

he police had bscn 

a proached on s-veral occasions , and both had be~ bound 

over to x ~p he peace . 

respondent and ~~ 

A neighbo r ••• d posed tjat th 

her g'rl fd nds had contijnuous l y 

entertai ~ lmeric n a rvic men du 'ng htr h sb nd ' s 

the nee, ••• the hnlH tw ntv- four 

hour~ •• • nrt~.m ofth dyorniht '. " 

(ii} Insti tuti n , i a t 1.011 of cont' :. ·t · s 01. cond mode of 

ad1ip1:,i on o potcnt.i l d: ..,rur,t i 01 • 

th insti ution ar uia·ntuin 

thus: 
b 

h utruct ral ~. l· ions within 

Ilc.W ·n s a~P u ·~c}ed ,o them , 

:, 
0 --s · 
\I\ . -
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"Tor rrv huob n:i ( · sup1.:r-st 010 con vl' cti 1 n who c n 
r L. iv lo~) n m e n 
an di ti on to 1r o ,. m i O f r th s of o.ir 
. rri. ... g • im· th-y g.1.n Gou .... )Ull fJ i.l'.u ll"t 

for som. ,inor in· rac io or ov r i ·h • 

1 t we,~ h• no~ic ·d iny en· n <J :1: ... m..:. ly c r . He 

r nted n ra uu bou the v lu of .... c r und ~ lac· oi 
consider .... ti 1 • t· t.it · ·1 bl..i.sto ... you ... u.i;.; 11 he aid 
'n J-t iim yo1 ·11 :"•)m mber to be ca.r ,ful" . I ~naw wh t 

Wits to ha )p.:'n next , a.nd al thou h I w s cxci t d with 
a.,~~-; 1 "f.,l -+, ~ en, I beet mP- , n it n·t and £earful ••. 1141 

In such a situ tion , the fict:on or w1ich is probabl. a > le 
r fl•ction of th r ali y, thu domestic structur of husb nd and wife 
remains , th meanin ascrib to ~·eh b,- the oth r c,.a.n o . 11he 
hu band domin tPs the wif::1 in such a w s t.o creat~ s ns .. , of 
diff r nee b twe n them . On might say that tho chaug bin meaning 
instiRatod by th dominant p rticip nt wer~ \da Lo he ougoing 
eh r·ct ri~tics o th other, th• vi i e ., xu ly .:, ti ul ·t,t~d by what 
i S t l· 1 ll p l C • v t,ho . l ;,:, a l et oc.l .. 1- uling with th 
r,ro~J m of boro om, ~~ C(lntradictions 
cr .at.ing boc, dom but 'P ov:i.d s onlu cmpor"'ry rcli f . 

Conf'lic : 

(1) If on partn r t1.ilB to d 't 0 t C i ..:1 st.ruc ture 
and/or me nin in ig 1,ed b . the· oi;.her th ro d 'W is 1 1d for 
intons conflict nl ossibl disru) ,ion. 'he inst: t,u·'t,i on is brought 
und r tr.ss and it is at such tr ss er ods ·h t l tent contradi c tions 
'm rge in t.h form ()f m nif st com:liot . It is possjblP for one party 
to r joct h oth r p rty'a ·!:,tempts to im OS• new tructuru s a nd / or 
m, nings a.nd till con inm.: the rclu. ,ion. hi but ultimo.t ly s uc h a , 
r j ·ction d;i_ ose to dis olu·tio 01 t e n tit l'tion. Th t j to 
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sav the failure of one artncr to <l twill r sult in new 
char et risties em rging for both structur• and rn anin whi ch will 
eh llen e nd be in direc · conflict with the old r eh r cteristic s 42 

as m intained by the two particip3nts u on their marria e . Thus a 
"Oun wife may b persu ded th t ellatio ia a "conv ntiona.l" method 
of s xu 1 interooure nd she mav consent to it until sh disc overs 
th ·t is not convention 1 . 43 

Two outcom s r possibl though th·y lo no ap>ca~ mutuall 
f'Xclu iv nd may b thou hL of s opposite polls of continuum 
( ) th~ p rti s may s arate and form their oin parallol institutions J 
(b) outright revolution in which tbo two contHnding p rt·ee gr nt 
ab olut1;;ly no legitim c · to their dvers r: on a.ny round . 

'fhe general nicturo of marri e brea.h own thus pr0sumed is of one 
artner , usu lly the wife, havin too c , e from or top ecipit t ·he 

end of the marriage a ainst the wishes of 44 he other p rty . Thus in 
4, ' L ng v L ng the facts w re that the husband habitu&llv laced his 

nd beat her with c no, ruler or a slipper ns wifo across his kne 

the mood tool· hirn . He ~wi ted h.r arms behind her back nd on one 
occ ion held them ther for n rly n hour . H ving b n advi s ed by 
his psychi trist, to tr "cave-man tuff" to · mprove his rel tions with 
hi wife, on two occ sions he dra 
and h ld her under the cold ehowtr . 

d her by hor hair into th b throom 
hortly b fore their fin 1 

epa.r tion , he plann d e.nd carried out what he describ&d as "the rape 
of Lucrece" forcin cxual 'ntercour 011 hor 11 in circumstances of 
calcul1:4t d and revolving indignit " • H ,old h r th t rn was going to 
u e ler for the sam purpos whenever and s ofton h wished . 

ource of tension includ th dive s·ty of social sourc es of the 
particip nts in the marri e nd their incomp tible x ectations ; thu : 
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"He would b v mad oo husband for omebody , but not 

for me . Hews one of thos m n who had olcl- f shioned 
vi ws on m rri g . He thou ht th t whun h 'd a·d for 

th licf>nce you ceas d vO b person, vou w ro just 

wif · Tou wer& just his . hat really sick n d ffiC' t I h d 

those two children, n<l th n in o.rguments h 1 ·t out 

th t he'd giv<•n me two childr n nd ~hat w s th< y of 

k ping me in nd ~eeping m. a tisfi d . hy hu band 

used to hold it up against me if 1 w ntfd uo tal to him 
about anythin other than wa~hinr1 th d "sh s, or if I 

""rosscd no fnion . If heh d an op'nion th t as our 

opinion , :if ou un ersta.nd 

For a rnasonably ducat ·d worn n , valuin h r indc >cndence , th~ 
ster otype of the working rn n my b du dly dull nd v n fri htenin 
to Uvc• with, the marr·age resulting in a clash of di tinct style of 

livin or idoolo i • ryr gn ncies bccom .nsl v ment and marr ·a 
br al down r pre~ents mancip tion fr the wife . 

(ii) It i · ssum~d th ta f ilure to ccept chan es in ro ning 
nd struc~ure occurs t points wh~r accopttnce would ·nvolv e on? 

party' persp ctive of r lit b ing que t'oneds one 1 rty bein told 
th h- or h has n ille~itim to iOTld vi ·w. Obviously th n ture 
of the i su will det<rm'ne wh th its r.sol tion in f vour of one 
party will have serious r percussi ns for h 11 los'ng" arty ' world 
view . 

The two possibl ro c ions resul tin from u. non- cce1)tanc of 
structurt and/ or ~aning sugge t•d hove uo not explain the poss i b le 
intrusion of third p rty ·nto th confl'cL as m diator or adjudi c tor . 
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In 'h s itu tion wher both p rti s t ' ona.11 

the intrusion of a third a ty into th r di ut thor 
ossible inter ret tionsJ 

r· t wo 

(a) Both p rties a ccnpt the structure of th institution and 
th meanings scrib d o o eh oth w·th'n it -- w t thy really w nt 
1 ~he third p rty to provide a doc·sion s .art of th ongoing proc e s s 
of th ir rt>l tionship which i r .ally "oth r" th n t,ho confli c t whi c h 
U o b(•n · t,h it .• 

It W 

In thiA ·x· mple th •r is in fact no conflict in tho 
c ,.,c r.n d i th , l 1ough th re mi ht appo r to 

mil, 1ra ti c di rr .on . Tho d cision of th~ third 
party becom s mt ~ely another factor in the ongoing institution 1 
roe s of m rl ing tl conflict nd m·c to ... h. institution ; 

?, _ und rs • > ily marri: eouple • k • wants e g for 
br ,f t. ~rs • 1 r soci Jly rescr'b1d olc home-mak('r 
and th re is no rirument ... l t. sh is tho on to ma.Ii; b10 fast . 
How v r Mr , nd Mrs i . ro {!XpP.ct d :for lunch t th · "B' " 1 t r in the 
m ruin . l rs A. cont nd. that. rs B. l r s h s ,g for lunch on 
this p rticular d Y• r • says th t }r B. r m kod to hi the 
following day that be cause of Mrs B' s pr egnancy sh h s lost her 
ppotito for eggs and it :is highly unl il c ly tha. i, gs will be on th 

B's rn nu for lunch; r • em in adam nt that hn want. eg s . As 
the B's liv. jut next d or < rs • SU f{ . ts that she r, 10 over and as.c 
1-.rs B" to re olv the matt r . 

Su rfici lly r nd }rs • ar in conflict and ar re orting to 
Mr B . to djud i c •. 

i th ~r ?, r or ?- rs 

But wh t v r Mrs B. nsw rs it will not sho.tt r 
d finition of th ir r 1 tionship . Obviously the 

is u is not on whi c h ff cts · th r of them "por o lly" :i ne e it is 
d n ent unon a.lmo t, gic 1 factor b . ond their cont, ol . 
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Mrs B's nsw r to thi mild dispute b c omes rt o h ongoin 

proc ss of domestic life, r • 

(b Both parties do not cc: t ith r th me nings and/or 

truct,ur 

other: 

of th~ institu'ion; th scribe no l git· cy to eac h 

lr nd ~r - c . were marri d 1 r ly b caus of r s ur ex rted by 

h r p rents wh n it w di co -r d that ·hey w re olo ping tog.ther . 

r c . h s sine becon," a. "sociologist" b,· .,t nding univer ity 

p rt-,ime . 1'.rs C. h s com1,l ted th • industrial dnc;ign course he 

bog n t olyt chnic b .fo e they wer m rried . r c. w nts to study 

t n eric n univ rsi t., for a 'II . D. d, re so th t ho may return to 

cw Ze land and obtain lecturin ost , 'dictating his own term " • 

Mr c. however wants to rem in in ow Ze 1 nd , h r father has offered 

her a job and l. t would "destroy b. careur'! to le ve • s their 

murriag ha in fact ce ~ed to b viabl . proposition before th ' s 

point , ther, being no possibility of n· chil<lron , e cl suddenly 

r lis s th t tb ha.v "outgrown" the oth r . , scpar tion le ding 

to divorce is moottd e 

h n the busb nd n wif di cu s d"vorc thy thin of th ms Iv s 

s individuals . sin the ongoing proc s of rn rria •thy re join d 

tot lly togcthPr in conflict by a. n g t:iv, r oiproc 1 bond though in 

It i now not "wl to pl< th"nk" which k eps diffc · nt son e . 

them to ther . B ing nti r ly 11r tion l" , they 11roduc embl nc of 
co-op ration for pr ctic 1 purpo t:,s . 

'hough in · nor 1 i u tion the par ics y be mix•d up and 
unable to formul t wh t they would consid 

conflict, to et ny fe.vourabl outcom~s 

fav ur bl outcomes to the 

11 which th,y see sin the 
control of the thiJ·d party ag ncy , th .y must )la.v tho a.m according to 
th rules . 
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In th m rri g br akdown si u tion, pr ct·o 1 con ideration 
might include minimi ing lawyer' fe•s by ppearing tog ther t the 
1 wyer' office compl te with n outline of tho gre mont they have 

re ched. resort to reconcili tion might be de bee use counsel 
refers the p rties to roconcili tion pursuant to the Dom stic 
Proc•edings ct.47 If the p rties go throu h th motions their 
desired rem dy my be le lly and >r cticall e~sier to obtain . 

., n a marriage has 'rr trievably brolon down and t is 
obvious that it will be dieso v d it Poorns to be wrong 
that gre t de l of Pblic tie ntl onLy should b 
p •nt 'n deciding wh'ch of t,h. )t rties is to bo ,r nted 

t ht d er l' • •verybod. know t,hat (unt' l comp rativ l ' 

rec utly) divorc c .e h v h bitu l. ,. b .n ho+,ly 

cont t d in public nd t nr~ t.t expenR to the a.1·tie 

or to the legal aid fun ol ly for the urpose of 
ecuring suppo ed ben•fit for on or other of the 

parties in future m intonanc · or custody proco dins . 
This can not serve any useful purpose and my in eod be 
property r gardtd as contrary to pu lie . 48 olJ.cy. " 

f t d ·pit ucb obj .ctions, the in, ost of soci t generally in 
~noouraging and maintaining the tability and int rity of the f mily 
unit is tho major rosumption of tho 1 w. Yot it is recogni d that 
it is a a·n t the public interest that hop~l ssl broken down marri gcs 
be rno.int.a.ined . 

:> 
0 --;..f: ' 
V\ 
~ 
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Tho public interest ha tbr•c s et J firstl/ it i lies th t 
matrimonial matt(r ill bod It with .n a way which will ncoura 
ho.r.monv during the nrtios futur ealin s, eco dl, .. h hort nd 

lon -term inter ts and w 1£ r 0 ny childr n ·nvolv cl must bw 
protected , third 1, · "just1.c , " mus b s n ·o bo done and th II 

"wron do r" should not b, L 1, -.a o profi~ from a situation which e 

or h h 8 b en re onsi 1, for r c·pit a ,ing . 

Th~ r .tention of th sy t m of acve ·s r litig tion mak s n e 
onlv in tho context off ult . Y ·t h b · l d49 v 1 as en vigorous y argue 
tha.t notion off ult h v limited lace in the 1 w s:nce 11 f ult" i 
comprised of overt acts; th uutwa.rrl sy )toms of a which h s 
a.lr~ dy fa.il d . Th r g at,·c vi w50 how vo rcva~ls, the "innoc ent" 
p rty is den•nding upon the oontinu nee of obl" ~·ons nd is ntitl .d 
r,o prot ction. Thus th. 1 w is se .n as tellin th. ublic precisely 

11 whP-re they st nd" in a. iven situ t·on u atev r th!i. might man. 

l'he present mph sis is of cou.r d.i r cted a.w y from n adver ry 
ystem of marital dispute proc ssing. Th sol round for divorc in 

both la.nd51 r. 2 , n nd ustra.lia:> now be'n th t the ma. r· age has bro n 
down irr trievably and th re is no r son blo lil lihood of 
coh bit tion b twccn the rties be· n,,. r SU ed . Si ila1l in 

~ 

Nw Z al ml, 1 ·gi al tion of this ty a. beon r. oc,t d b.' th r s.nt 
Gov rnm nt in it's pr - l ction m nif sto, thus a ion 1 wi. 11 

1 gislat forth grantin of divorc, whor t1 cour i ati fi d, 
ft r a two-y a.r compul ory alting riod, th t them rria e ha 

irr concil blv brok n own . rh tion will requ'r consultation 
nd a genuine attempt ·I:, reconcili tion , but will not ro uirc proof of 

f ult . 

Propos ls of thi n tur suggest an nquiry into th condition of 
th marriage , the accus tol'i 1 roceduro bein a.b ndon d nd something 
in the natur. of an in u st being ubstitutod for it . 

::> 
0 --;.f: ' 
V\ -~ 
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rh ps what i rally n ede for 11 m trimonial co.st-s is 
syst m wh"ch c n combine th~ ad·Hnt g s of conciliation >rocedur sin 
n infer~ 1 and cornplet ly privato tnosph re ~·th ·.~ ad ntag s of 

a court which c n formally d•cide, whcr . necessary, disputed questions 
off c+ [1 

Po ssibly ther<1 migh b<:' appoint, d court invesi,igato1·s or 
0 forensic social workers:' whos • uHi,y it '1ould be to r 1.,or to tb 
court th~ nature and success of ·.~tPmnts t reconc'liation and pive a 

irretri 1 vably broken down. 

rlo Plt rimf.,rimo i 1. off .!le•. o " .. l ,i1 U •. 1;, hn. ,lls\;,ent oi' 1il t ar 

inn.occnc ·• Outr ge commi. ttt?d b., t· rl"c8 a. a.i st eh other ur 
of cotu·~, , i·tT\S a -l ,;yr:rpt,.-,ros t,h twill h 1; t, r, clinician :in his. 

j gn "' Im+. U1n i nv s ti atiun .> :, eh 110·1· i:. i cu t p n what has 
onn o . " with t.t.u t'I::: 1 ti onsb i , wh ' it ~J 1.ut .., 1·on , :1,1 ;h< -t r , thl'! 

Thi. ·.s in f. <"!"t vhat t 1e 1·ofn r: ;-; ~.onn l 
~rr'. g . 54 ,10 ma .1 lor is ,lo· ng ·~ l l t h • "t1.m•"'• 

,r r:. v :. ed 1>" t, 
r. Ju· ' t,ha. no 1 " ... ,e1· h:i. l!ll' ,a• Jf t 1 lnt."'rvi -.. wi •,h th 
• L • 1nvt .. u'.'!- tor, any st~.t~rr. •n, !lii.t.d '- m' ht. b '!Ofil.'!l'..m c jud.r! who 
let r ., i. .. he f i. to of th :r.;2, ~riu.g · • It .v ul 1 bus he the parties own 
as esHment of their ma ital ituat· n, ccnvtcti ,•1 "hai · he 

that would furnish the r; '1 jor proof of marriage bra kdown. · 

lues1:ic,n: 

bviously s.ny such 1 .roce 8 ,H.1 Jd b tlln~cal invcstigatJon rath r 
than a. legd.l on,; and ii!.l~l:tli t · (1.U -l_ • .:_!:, _ e : 
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how is br~ -down prov d t th 

court? 

tisf c~ion of the 

(ii) ~re the proposed n~thod of fac f"ndi g r cticablc 

aid acceptable? 

(ii.) when do the facts found constitute rnarr. go 

br akdown? 

(iv) hat does brcaldown man? 

Two f et.or my b imm di tely >parent: 

\v) the h er number of c e3 to bo t eali; · Lll b-- the 

(vi) 

r· 6 courtfft as Ingl · s:.i poi1 t,s ot.1t , it, r< 

r ., Ze :t n,l coutoxt ... o 1c • 1 · n 

oct to the. 

ust not 

An :roe ,a,·,re r o u .n 

thorough nvos d ticn o t.h stato of t,hc rt'iage 

·red ti on i , wh .. ther er £.o t sue i r. i vo ti"' i: i.on 

would be desira.blo nd :flexible, would tal so muc h 
tim that the b c, lov of Ol'l 10 11 rl c<on C 0 

. 

eou ts . Th ta• 01· Lh C, • .i: n ,. 
,stablish the p ·ties on )1'"0 er footini:, for 

future whe·· h ·- ~be rrarriu. L' i' be, cont·nu 

ubc.ndo1w ; 1·ather than 1.mlvu.gc• ~·1, I 

all c ost 

the va. u , in fi~:i t ~ u.ud unc ·r a:i.n nu J r ~ of 

t.• the 

s to 

the 

:1 01' 

break own concept opens the 

inter rt tions . 

to rnanv d"vor·ent 
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The inve ti tive process c n not b ccorn lis 1 

way unl se si n'fic nt r~onal d ~i~s r rev aled . 

n ny m aningful 

ny "dia nostic" 
or inve tigativ 'nt•rvj w intend d to d te:rn·n t.h .ibilit of 
co 8 11.n • mu· n ce su.ri ly 1,ouc u >on th )ersona.l, i u.t · rea t dot ils 
of th er.:.t If :it, does not, it i diffi~nlt to 
imagine buw t,h int€rvi wer c n 
fe~s'bili~ of further coun ll'ng 

I:f ·,h investiu. tion . l co rluc 

inve t·git·on ·t~, :!..f , ID.:l.V 
" 

br: atil ·i. 
, T r-r,ies t() be 

reveal I} L!.ria . ~ f:J.cts ? l r thi1·d ) 

an i tclli < nt . p i s al of the 

sshns. 57 

~ b l rri g0 cou SP.}lor , the 
' er u d > th artics to ubmit (i0 

conrc d ·nto t' -ra , o:r forced to 1 

r.son. FJUCh 1S . -la,:-. anri. romantic 
rti s to co. (}' J.ia.t:i.on rcc . ocHngs'? 

Coup] cs r sort in(< · .. u ru rria~e counsel] in.., '"'J un :;n-i ,. in the 

ra i , .. :i c · ' n.nta. A 

in ;., form of obta;.n: d .s · ::.· ~ e • m,•c1 · ·•s +. th( c• r,f l : et . i ttrn+ion 
with tl·o 1 · b't ·mow-..t, c,f cost, n· ·nco.nv~ .'one , IIi ·y ·c- 11 l;c helped b · 
couns 11.:ne to H' thc;ir situ t:!.on in corn ,1 tcl : r di ff 
p r ec ti ve; llu t it, · ~u pi> c. ,. "they b vc previousl· .cce1 ted thoir 
b s:.-z sil;un.t'ou J couJ.1 ci't:i.ng is t:.rt of th on oing p~ 1Ct!'3S f th'?ir 
~a rri ,, . • 

r. r , iliti·.s ::,f ;,h,' r.111. ~·~·: 

Th f' 

'b t- C(•uri., c n t, cpc to b<, v n jt u, .. a .. sist nc of 
t •· i nt • 1 nY 

ro S r 1,h.tl t,h, 5t,\.t · IMS {I i.t•! f- t 1,h c •nclitir n whi c h must, 
b , r:L " i ~ t1 r c ,. r Lo ti ,: C t! l' · ' ' voic e d'cr r· 
W Ulral ton~ of th xisting l ~i lativ nac1m n ~ ~~ t ' ·ur orw ra thf 

round f~r ivorcP . 
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Not. surprisin l th cnm-,a ... a.Uvt>l. rec .nt attfln i n of th leg 1 

1 ofl.!o ion tt.rac tr• to f mi l :v 1 aw and the f>mnha.si on tbu br" kd own 

rinc 1 has rf ulte in no rLvolution ~ conclu~ion ::, f r · s the: 

djutlica~ivn proce sis ccnc•rn d . Thus it j beli v a hat , on the 

hol~ b . tt~r <kcisions will be ivon by eciali t jud ~ho .. ·e 

b n'li on nd judic · 1 c•xp rir nee are d.ir<'ct d nti ly to"'ards t,h • 

judicial r~solution of robl ms arising ot of thL family 

rel Lion~hin ••• th0s• p rLbl ms mus b~ d alt wit1 in a jud"cial 

m nn r nd th t the d · s si tj on mu~ t. be · n accordance wj th the ru 1, 
r=.g 

of l w ••• 

on br akdown sho~ld involv.· thf de •rmit ivorce ea. e b s 
59 of four qurs ions; 

( i} 

(ii ) 

(iii) 

h Lbo n ·r g. br tn < own? 

if .o, i thc·r 

reconcili tion'. 

ny re son ble ros c · of a 

if not,, i the re any re son ·)f r.ubl i c policy , 

including ·n p rticular j tic to th, · rt· s 

nct to the children, h th rnarriace hould 

not be dissolvld1 

(iv) if no , what ar, the a 1 ) ro;pria. t con vqu 'ntiul 

irran cwents to be m d• r gardin, th p rtic 

and he childr•n: 

In vitc·; of th• ·rpgurnptions of publ"c in •r·· t. , it ·s diffj c ult 

to lin · t. tl xt nt of 1 judic · 1 inqt ir direc toward~ thP ''r al 

f c ts II or "tru c .'tse II of th • disn.1• ti on within re> .l i i c boun s . 
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h • ~bandonment of f ul 1. in th Div re· ~eform .. c 1969 (U . K. ) 

is mor. ap arent ~han r<al . In n a't;tem t to conv t irrr tri v ble 

bra. down into tri bl issuL , its nstablishm n~ i made dependent 

u wn roof of one or mor• of fiv• facts; 60 

( ) 

(b) 

( C) 

th .. t tb · respondt·nt has commi tt ·d a.dul ,,r nd 

th >e ti tion •r find i · intol cr ble to liva with 

tht, r11 snond ·nt • 

th t th r s ond nth bn av •d in such a wu 

ha. t th ·tition r c n not a.son bl ue 
~XJHCt,ed to live witl t1• rt ondent . 

th t the res and nth s s rt•d the ,ctiti n r 

for continuous period of t least two ear 

imm•di telv preceding th r,s ntation of tho 

petition . 

(d) that, the p rti< s i.o the rn rriage hav<. lived 

( . ) 

ap rt for a continuous J riod of at 1 at t,o 

year. iuurediat ly pr,ceding 1.,he resnnta. ion of 

he petition and th• r s onden cons nts to a 

deer.• be'n1 gr· nted . 

that the arties to the marria have lived 

rt for a continuous rio~ of t least f'v, 

y r imm •diat~ly rec(din th• pr•sent tion of 

he tition . 
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Ground ( ) r co n·s c:c that th ro ritul role my not after 11 , 
b i ncom Ja t,i bl e with l irni i,od r la ti onsh · ps outside ma ria by 

rt' ui.rinP- n dul t ry eh rg(' t,0 b reinforc •d by an ss "rtion thu 
thtj ti Lion r find~ U f with th(1 r pondc•nt intolerabl • 61 

Ground (b) prcxiwit.s th, grounds u on which a sc mr~t'on order 

ma b• m de , in ~w Ze land , pu ~u nt to ection 19 (1) (c) of he 
Uom. tic Proce dings c~ 1968; presumably , p roposed cw 2{aland 
cli vorc, le is1 tion formu1 Pd upon th• br 1..<lown pr·nc· >l* would b" 
similt r . 

Tho c ,nc t of br ldown t s no · ccoHn t of uni lui,{ ral 

r~ 1ucti tion by on- p rty . ha . is the ·o~ii:,ion, fo xum1le , where 
u. wife lose., her youth and )hysicu.l ttra.ction c nth husband 
unilater lly rqJudiat~ the marri ge on the grounds t,ha.t it has 

irrevocabl broken down n< s ul a youn r ro trt·s 

not , th. m rria,e has bro,fn down . 

Ind(jcd why 

o grant a divorct3 pursuant, to th,, breakdo m theory in suc h 
si t,u tion run coun '.e r t,o h cl ..... n hands doctrino of equi iy and th 
notion that on c n not ke udvantug0 of his own wrong . Thus in 
inquiring intc the f c it is nac,ss ry for ·ht court to x mine no~ 
onlv th b haviour of the reA~ondent but also the cha.ractor , 
P rson lity, dispo~ition and bnb viour of th ,.t· ioner lso . 

viol<>nt p titioner can rea. cn~bly be expect d to ljv with 
viol •n r ~ ondent ; ~etitioner who is addicted to drinl c n 
r son blv b,· <·X ec ed t,o live with a rrs i onden simil rl · addi c t d , 

aciturn 1nd moros . snous can r ason bl · bL nxpect d to liv with 
taciturn nd morose p~rtner; a flirtatious husband can r~ sonablv 

be x it- c t d t.o 1 i ve w i tl wife h is cqu 11 · susceptible to the 
ILtracL1" ns op the ·t snx• '-' J . · . opposi <> • ., , and if A Ch ·s qU l}u bad , t anv 
rte ·n imil r respects each can be reasonably expected to live with 
th tb 62 o ,, r . 
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rhi linP of r asoning u~ o ts r turn of he nci nt doc tr~n 
f)f co ns tion criminous or recrimination which deni~d reli •f on the 
uround of udul ory to spouse who had hims lf be n gu·lty of the 

63 off nee . 

it.s 

R crimin tion i xplaincd b L ,rd ~ o ell ~ 1799 a 

••• " ••• ioundation in r•o. on a.ncl pr ri t J it would be 

mr: 

h vin 

hard if man could corn l in of th() br eh o ~i contract which he ha., 
viol tcd; if h could co ··11 in of an injur ~en he :sop n to 
eh rgu of tb( &amen turc . It is no1 unfit ·rho, who i the 
guardian of the ptrity of his own hous , s convor, d it into a 
bro hel, th the hould not be llow d t~ complain of the pollution 
~hich hA hims~lf has introducPd , if he , who ,as f'rst v"ola1e hi 
rrarri g(• vow , should bt' be.rr d of h's rem dy ; the arties mav live 

tognther , ,nd find source of mut1 1 for iv nos in the humili tion 
of mutu 1 guilt ••• 1164 

The rule of recrimin tion i not nee ssaril~ associ ted with th 
cc L nc of th br kdown of e s ground for divorc • 

rhe rul is unknown to the• laws of; Cz chosl oval ia , urn ni , and 
st G,rrn nv, · nd there arc strong tend nci s tor jPct ·tin 

, c ndin vian leg 1 yst ms . 65 

llow vcr r cri in t·on js accepted in both ,~st rn nd Wcst.ern 
Europ. pur u n t to t,h •urpose of; 

(i) just.ment of div re~ ] w to th m r lo inion 

(ii) e uca. tiv, 1Ul oses , t.h s ouso nclin d to corr,mit 

br eh of m ri ta.l dutl wi 1 be J r()Vt ntc from 
cting b the ,nowledg that if h·s c·tions C USC 

th( br a. down of marri ge h will not be allowed 
tor qu st divorc • ro mak ·t po sibl for thP 
uilty pou to c l irn divorc w uld ]so encour ge 

oth r p oplc to violat 'udr r.-u.rit 1 obligations 
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in order to cause breakdown of ma.rri.a.gc , o.nd 
subs qu~ntly, to get a divorce . 

But thP m jority of l w-ma. Prs, in Europ an countr'es , who 
a~vocat the rul find it too h rd o enforcP withou limit tion , 
h nee. om 1 • . islation ~llows ·b courL to decr.e divorc at th 
roquost of i:-h guilty spous if the innoc n a.rtner r s to di v orc 
But r efu • of con n or the o los· ion o divorct snot alw ys 
effect·ve; v .n in the c ~e of o csition an ,ustrian court will 
doer, divorce if, in the light of commonl · accept d custom, th~ 
continu nee of given · 1.·s t · t·~· d 66 rr1age no JUS l.AlO • 

uch )rovi sos hi hli ht the difficult, w· th r crimina tion and 
si il .r doctrinP a soc1 t d with the breakdown r·nciplc. The 
ex edi nt of rt>s~rvin . the ma.rria~e by insisting th tone who ha s 
shown wanton cont mnt for it should be nunish d by r n ~ning m rried 
is clu rly non-sensical -- and it involves "puni h'ng' th<: innoc e n t 
souse as well . trther , if marr·age i. ideol ic lly ju tified by 
love then the dissolu~ion of marr ge h ·t, h s becom loveless can 
not b• 11 th t mor lly e rehen~ibl h nc the norm of perm nence 
in writ 1 oblig tions is und rmined bv the norm of r<man~ic lov(. 

Ju 

'l'h roc e s of 1 w must invari bly brin into c onsideration th 
individu 1 nd mutu 1 obli a ions of both rti s to ach oth r nd 
to he childr n if nv . The mph is is not u>oll d ending the law 
s ·t t nds but upon m ximi6in h welfare o.f indiv du· ls, whi ch i 

son n errns of rnaintainin the family unjt . 
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ight ction i defin d in ,el"ms of individu 1 ri hts , c riti c l ly 
~gr ed u,on b the whol soci~ty war noss of the rel tivisru of 
[ rson l v luos is tt nd d by n m,h~ is u on procedural rul s f or 
re ching consonsus . Two comnt i · ng p'Y'inc iplL:s therefore a.rist.~ J on 
the on~ hand the law must not p) ar to be ncouri~ing pcrrnis i venes 
u.nd f mily n r chy w1ill on i:,h,: other appe ring to >rop up "matl'imoni 1 

67 dro -outs" . 

'l'o re sol vc a balance the "just" result must invol v 1 coking t the 
p rty' s ra.rt iculu.r problem in the widl,r con text of the c o~muni ty 
int _ ·est. 68 But though it is strongly maint, i ncu in some quarter , 
that it is beyond argument th t the 1 gal buttress to the integr ity of 
the fa.milv is in the interests of societ~ g ncrally ; what is the 
ul liim11t . good is not a. matt, ,r of <ll"monstration but of choi c . • 

The fawily i s a method of e r ating lliances by which human grou) 
have b en r conc i l e , united and •x nd d . The combination of thee 
func tions led to thP c onceptulisation of the idea of lcgiti~ac y , the 
child acquiring his st· tus from th· t of the husbanr/father th reby 
•nabling w alth and politic 1 ower to be ~ransmittod from on 

gPn r tion to ano~her in rolatlvtly ordJrly f sbion . 

In such soc iety marria e and le7itimatc p rental relationships 
h v r pPrcussions x tenrling b yond the arties into th oc i a l 
struc tur around th m. In e s t rn soc ietv, marriage no loner c r ie~ 
th se im lica tions , oli t · ca.1 all giancc and economic w 1 th ar<· 
differently 1] oc t d . ven the rut rn l role is diminished b cause 
the proportion of a worn n ' s married lif 1:3 l ·nt in mat rn l care is 
dramati c lly rcduc ca . 69 
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Th practical r sul t, would se •m to b. thut th only ocia.l 
pur os or rr.uint ining ronrit land )atcrnal relation.his lies in 
the value that they av 'or the partios themselves . 

The > rti(s arc of co rs guar nte d formal justice , their cla"ms 
bcin weighed qually gains bstr et concepts of bclt~viour ere ted 
by 1 g1 l thought its.If and conceivud of as constitutin" 
system, but how is mnrit or worth to be assess d? 

c ompl t.e 

he criteria established to ndjudic tc botv en th< parties 
refleo ts a seal<• of values which obj ctivoly mu.l es no su position s -
to th rightness of th aTticular factors chosen as a subject for 
reward . But , obv.· ot sl.: , the policy consitlerations inherent in famil 
law involv a v lu judgrnent and what va.lu s ar• chosen to affirm are 
not m ttur of logic l n C"SSi ty but si pl cho:i c d terrnined b · 
soci land economi c nv:ironment nd som sort of under tanding of wh t 
is ''fair" in the circumstanc s . 

competing c laims remains . 

H ving produced the criteria. 
a.rn to have their cl ims judged , 
supE:rficial issue of whether tht:• 

SC I.in relief me ts tbu.t crit:ri 

of ss•ssin merit of 

u on which the conflicting p rties 

ny rigid concentration upon th 

situation from which on part.y is 

' thus losing sight of the subjec tivP. 
n tur of the original judgment of soci 1 values, mnv produce alarming 
results in th marri ge brea down cont xt . 

Law nd Changes of Meaningi 

Con uct between spouses in the nature of illtrc tm nt appe rs to 
fall into various gr des or c tegoric , 70 
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t th lowest point of thl sc le ·· s Jrn wear u.nd tear of married 
life which is disron 1 r ed by the la, . t this point the m(anin 
~scribed to them rit .1 r •lationship by on p rtn may not be ccepted 
by th other resulting in conflict, yet t he structures re out"ar<ll 
those of husband u.nd wi fo and the arra.ng m nt · s vie :,rnd a.s the spous s 
having ad~ th€ir b r~ain for better or fo worse . Thr structures of 
rnarri f!P a.re ost•n ively m inta.incd nd th"' stat be'nR a party to the 
marri· e contract will not intn·vcn . 

l worn n d . crib s how: 110n tho wedding night h unl~ash d himself 
on rno, and I thought to ys( lf a. t t,he tim, , I thought , 'Dear God , h vc 
I got this to cop . with', and Ikner then th t I couldn't lov~ m. 
So th why I let the childr n co (' a.lont , I thought I'd h ve 
something to love . But Lll th on i~ got so ba h t hucl to get 
out or got into a ~offin, b c us~ h just wouldn't leaven alon . 
He wa a sex maui c . I 'v t,old my d u 1 ht c r li ttl<· things a.bout him , 
you know, sinc e she's grown u , nnd she's said t me ai' tcr 1;;h£~ 's got 
m- rriud, 'You know Mum, :rou d'dn' t love .,' d d , well I o lot with 
(her husband) but it hasn' · turned l a.ga. · nst hi ' . o Is id to h·r, 
'ell, perhaps you'r • right , love, but you didn't mar y Bill (her 
husband) to get a-1ay from home• . 0 

He wu.s just, J ik . an animal or something . If he saw a bit of me 
when I was eh nging in front of him, or if I w s h ving a b th , he always 
us d to sit on the sid of the b th and devour m • I us-d to say , ' Oh 

o ttnd g t book or something . Don' t sit t ere 1 · l c hat . ' I w s s 
though hews nicl ~d, nd h 'd v ,, 'l'v r"ght to si there nd watch 
•ou, an<l look t vou li th t . Yo1'r my wif , I'v~ a ri ht to do wha 

I w nt with you.' (On night wh ,n h w s tr i g to have a b th by 
h 1'$ lf h rt>turnod v.nexpect•clly . } Hf id , '_. r OU ving a b th'? 
L t m in . ' \.nd I could hear 1 s mate s yin~ , '\lh t ' s th matter wit.h 
you man , she. ' only h vin b th' , nd ID," lm band wo.s s ying , ' 'he's 
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no ri ht to hav, a b th without me there .' ell , h brayed and hP 
kick d at the door , I thought hews go'n to ~nock it down . nd 
when he cam in b. said , 'Th t's thu 1 st bath you hav without mP 
there ,' nd it w s too 11171 

t th other end of the sc 1 is er· ltv at which int th 
non- cc itn.ncc of chan · s ju r.10 ninu by tht) "nong ·d" )U.rtn r is 
accor,~ anied by chan,e in the ~arri go s ructur• . Such a eh ngc in 
tho rn rj tal structure "1ill commonly b understood at the social level 

br ,kdown of thu m .rriag • Ctu lty ·snot ground 
for ;,."j vorc, in cw Zr: 1 nit., thou~b. it i • a ground upon whi ch a 
s u.r ti.on <leer e may be made pursu nt to th(: atri .oniaJ Jroc(.) ,dings 
\c , 1963 and tho £;rounds u lOD which a ::.-cJ a.ra. t · oli ord r may be made 

pursu nt to Sc ion 19 (1) (c) 01 the Domostic roe cd.in s Ac t 1968 

consti~utc in ff(ct the modern law of er elty. 

Tho conduct which constitutes cru lty :s dofin din t~rrns of 
dan er or r asonabl~ apprehension of injur to health . The meanings 
ascribed to the "wron ed" 1>artner b.v tbo pa t.nor instigating tl,e 

ch .ng, r unirnport nt . 'l'h, intent·on o injure or for Sif'ht that 
injurJ will re ult go to th w~ight nd ~r vi~ of theconduct 
com)lain~d of , but if th , conduct nd its consequ nc s re so b1d 
.. ,h t · ,he victim must huv a rerr1t.dy , th 1 t the rn rria.ge has c as d on 

ny reasonabl vif'v of thu mu. tt r to be a. m 1·r · gc, t.hon the?> s ate of 
mind v n insanity of t,he offendE;-r is imJl1.ateria1 . 72 

neru lty'' , of cour , cdn n t. be def.'n-1 solel, n terms o.f 
dango~ or re onabl p r · 1onsion of injur to he 1 th . \ct,s c n ive 
ris Lo mcnt 1 or Jh sic l injury ,ithott oount· g to 1 gal crueltv . 73 
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It is th hush nd who h s th owe to cha.nest uctures and to 
b . 74 ascri e roe n1ngs. Th• wif 's 1 et of freedo "O loa.ve them rriage 

can not be ov rstr as d n influ nee of r lon in a rnarri ge in 
conflict; there iE g n r 11 ~ economic dep ndenc0 on the husband nd 
commitment to th childr n. Thus th£ htsb nd, who in our ociet my 
tire of th marriagl) more quickl.? t a, ado t 
dri.vlj t.ht.! 'Wife way. 

divo c strategy to 

Close behind or longside crt lty comes con trtct'vc desertion. 
gain it 1Hm~ that the animus of c nstruc ~v" de crt~on will po only 

to th<: w\•ight and gravity of .,ho conduc c om lain d of, and no 
articular tat1 of mi ,d will be The auosiion is whether 

this man's conduct to this wif. has b n nf such a. nat. 1 r t ,h t sh{' 

could not rcasonb,bly be. x-p ci.::.d t .nd.~1·e it, furt r. 75 

the -w:..f hould eh d ire divorc ~ s <liffnr n~ weapon~ o~ a 
J ss tau ribl 11 tur · J sulkin,,, n gping , rcfus 1 f · nt re out'~ • \ 
u. cons<·<1uenco u. cl ssific tirm of c mplaints may app r to pla.c the 
11 hl ,e'' on he husb 11<1 sim >ly hllC iu ;e his e mv · our a or J ubl ic nd 
i~ is ~1g stod more ea ily reco~ni cd s csultin :n cha.no of the 
s rue 1re of the m rri gt o w 1ich the 1 .· will "1. to cognis nc • 

One of th easiest offence for a wife to allogo against the 
husband is sodomy whic:.... c the s m time .i most iff'cult for tho 
husband to rofute dee to the css nti lly pr'vate n ture of m rital 
relations. 

1hus in rni tiga.ting th effect f a stri et, a.p lica. ion of the 
doctrin of roatrimoni 1 offence b p rmi+ ing the bars of cons nt and 
condonu.tion the coul"· s e.r ap )t·:,:cntl, a:w ro < :f this mo t obvious 76 buse. 
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Bee use c onsent is a bat>, the court, must look closcl r at the 

circuwstanc s nd determine whether the consent w r 1 or no n.ore 
than resign tion. But such empha is involv s cons· crat'on of an 

isolated issue rather than cha.nges of m .an.i.ngs hich may occu r du r i ng 

th0 conjural relationship . Thus i ma , be th t h ... w." £ kn ows th 

roaues·~s uf her husband ar immoral or 'Von illcgc'l.l o.nd she nay obj~c t 

to Lh w, bu he may b dP med t .ave con cnt d to such a~ts if s he 
f'nd h rself powerloss to resist them bocause of lor love for her 
hu::;bu.n<l o b~can e r./.,: t :!..o., · iln. 

t·r liamr, on77 was m1l. in .n <most at C ~nt t ho c1jng th 
nar rr•. og<'!ther un i l tht: ii.Pm n .S of b hu~ba.n<1 0 soc,on.y b came 
t,00 much for hf r . Sho aclmi t ( r'l t. · t r. . ., w . .. sh<: uovor "con->ented" to 
th cts h ... was" lad of h ,f~cct·on" be""" show·ll· nd 'WI S 

worr·· d th t she rr.ight 1 • 

further t stifi d that,.. 

im 'f. she d.!;:i o t ~et Ji. ... ,:y . 

had not cornpla · ned :p 0vi, lHllJ b caus e s h 

felt that she c ould h ndle th probl3m he~snlf . 

Th justices w r dispo ed to f-ind ·t.l t t nrc h d h t,n consPnt and 

thut it was rual cons nt, which thus b r 

which sh w· s seeking . 

uri:ly ·uch a si ,uation involves a eh n o ··n t 
mar-lag~ to which tbq law could tn·o c o~1 · s nco? 

st cture of the 

1:rs B p on .-1 culd 

have ad ar remedv if ~he d ' rrnod! ~e r ro· usod t ace pt th 
Situ 

'"'8 In Gor t v Gor t I the husban sugg ted to h·i rife th tin or der 
to ho him overcorn e.·ua.l diff · cul t.i a n the marriage , s he s hou l d 
P rmit him i,o h v int r c ourse with o.nothe woman . Th fac ts were 
h ld to mount to c onniv nee in · ~tv of the fact th t t. o wif h d 
cons nt d with reluct nee nd in n effort to s v h m rri fsG • 
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h distinction be~~-un eh n ~s of 

cont t l difft~ult o dr~ sine 

~nin, n' structure in this 

in m ning c ~ becon a 

cha :n siruct r an con r in structure ma.y equ 1 a 

eh ng in me ning . H.-:> t tl " -tl& 1 "W does 110 t cop 

d uat, 1 with cl n c_ me ni·g bccu.u,;, t l y C n 1 s sily b 

efin mo.rri C kdo n , i not to stat"" ha.t tho 1 w ill 

,v~ry eh u in m r:i. t, l atruct ' . 
. v rting bu.cl· to ' d .fini ·. · u of t.ructur , it L, su g st d 

c h. n ~ i 1 s t:cu ... · ' i:, change ·t c fr me -ork f the 

o ju.-:, L.y leg ..... ! in ..:rv ··n ion such a cha.n('l' ~ ml s t re ul t 

in th r la.tion2hi 11 nu long.:.r · 

mu.rriag as commonly -an rs vOO( l..t.. ~oci .. . 
Thus it may b. inipossibl to ay that , h,,r t,wo Hlo le commi t 

sodomy toge th r er con.a.iv i.a a.du! ery , i·h l' of t is entitled to 

as' the court for ' dccrou based Oil u.n ac·::. ,O llhic h<> or she wa.s a 
pa.rty79 (poss:bly ju.at e c...ny sp us mi l' be y a.n a.C 't in 

f. ~1.n .n !.) ng niu.. riu. I • 

'hor, lherc is consent th, obj et t be ob+, in'"'< cl o s not, rw .tte r 80 

inc1.: it ould f;~~m ~h.·, true t;.r l3 of the r.m.rri· en .mn. ··n largely 

iut C "to uO"t; gl. -~ his is n. ,,l. intvr ro t n )1 Cl' Ill h~ a.i·ru.ng ment 
by ·t u 12.1~v t r B .1.ro u. r.i.c,n- CC I.. ,- u.n u (\ cr:ibc..:c:. m nings 
. 1; of . 

( .. .a.ll ..... L!IJ ni I: :.·:...'l ( . Im~ brok n down. " -· 

It is difficult to sugre&t n· other in orpr t tion since while 

~blic JO]i cy d . nd~ u,p rt vr uh famJly unitJ yet it it gainst 

by 

th · c iutoros 11s .''rn• h0 le 1, brol t n 01m rri gc-> (broken down 

in struciur< ar.d moti.1 ·,g1 to () r,:..i1~i ... 1.n ' • 
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~ , . 
11 inv~~stL ative recess be..; c. on v luc judgrn nt to the 

a sirability of m rri ~ n i~ titution, C - th ver na.tu •e 

of' n inv s ig ti v p ... •Jc s is i .. li .d, U!ll.STt s u ,por th .>rcposi ti on 

th t th rn i ten, nee ot ho institution i too import nt to b left to 

th individual concerned. 

Tno reuli ty of t' e legal prc,c e , followin(? from it b ic 

assumptions, wh ther prcpigat\:d n gro1J.1d of f ul t or brc a.kdown, is 

tht. l.IDtJ • The ctions of the conflict.i.nz 11 ri t l ~" .. rtn r re 

rues red gains~ cone· tions of the truct r 

tb· common norm of ro rri gc in soc ty, t. o 

norn said to represent 

,tni attributed to the 

marital rAlation~hip ~p ~~  artiLs involve· bein · ol minor importune • 

In tcrr.:is of soci&.l iJfficu.c. , ·t..; tho x m 1lt..: s .... l ting to law and 

eh ges O.L 1 anin1:t r e i t ncl d o · 1 us· r te, th in oquac:r of the 

la· to lcnl ~ith eh nge6 iu neanin e d ·to. ornc oonfusin. rcs lts in 

"ho:rd· r lin " conflict n rr.' l. ea whe-re chan?.S ·n rr.crrn·ng, unoiccn table 

to tno rt;v see ing th,. le . 1 rom :c, , nd almost to ngual chan ?sin 

st,·uctur • 
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