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total brunt of any
Unlike many aspects of the law, P13
lies not so much in reconciling a mass of judicial comment in
various courts and jurisdictions and discernin ejul ‘ ying

principle, as in finding any authoritative statement on the point

. (2) ' : .
atea bl 3s! has commented in something of an

understatement :—

The principles governing the det
1

amount of negligence importing

In what is an apparent non sequitur he asserts that

fore be guided by the rules of the civil law. Civil law rules will
undoubtedly be of interest, but before considering them some
observations are necessary on why Common law and Equity did not
come to grips with the issue and why too, the Partnership Act

(3} : . g . :
1908 ) is largely silent. In this context it is also interesting
to note the comparative lack of hesitancy on the part of the Courts

when asked to determine the liabilitiec “taching to directors of

deeds

(1)

convenlent

in the

to sections
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civity in the

is need to state the law as

such as motor
which the negligent driving of one partner

fellow partner while both are going about the partnership

it is interesting to note the possible effects of
o b
Hedley Byr n actions between partners particularly in

professional partnerships.

THE PROBLEM

Since neither Common law nor Equity came to grips with the issue
and the Partnership Act merely flirted with it there is some
justification for asking whether there is any real problem at all.
The answer must surely be that there is, since there are many

situations where partners, or their insurers, may wish to make one

of their number solely responsible for a liability, loss, or debt

incurred by the firm on the grounds that his conduct or misconduct
alone brought about the loss.

emembered
situation being consid

once the firm has met the liabilities to third parties or outsiders.




acting in the course
3T point is, having met
partner or group
partners t 1 to one of their number
the loss suffered by them 1ally or by the firm as a whole
(such as ) roodwi ) > grounds that their partner

7

certain care or skill, that he

failed to do so, and that suf direct

t(é)?

resul be found to properly apply,
then other issues such as the appropriate standard of care and
the assumption of risks which a partner must make when throwing

in his lot with others in an unincorporated business

must also be considered.

WHY IS THE

The answer probably lies in history. Actions in negligence did
not occur frequently until the latter half of the nineteenth
century and even then the limits and precise nature of the action
were not defined with any great particularity or certainty. At
that time Common law and Equity were quite distinct, and the
of the two in the Judicature
tutes concerning the

lerick Pollock drafted

(5) S15
(6) The first four elements of
by Fleming in the 4th ed. o




to consoli

deletions, additions and V€ Iy TrcE ibmissions to Parl
it became the English Act of 9 oy Zealand followed

Y o

the Ac

compared with the

assert, even in 1908, to be an exclusive code

ships since it declared that the rules o

were to continue in force except where inconsistent with the
(9)

express provisions of the Act . It is to these rules that we

must now turn.

Throughout this paper it is assumed that the partnership

&

evidenced by written or oral agreement or conduct of the parties,
is then it is si ) regards the matters considered
for it is quite clear that

contract between themselves on wha basis they

may specify maximum amounts for which each partner

shall be liable to his fellcw partners. In the case of sleeping

partners or mere capital contributors it would not be unusual for

such a partner to deny liability for all acts done by the active




partners

by way of liquid

cannot avoid his liabili

1dividually to outsi

deals with the p

partnerships is




Prior to the Acts there was no sir way in which a
firm could sue or be sued by any of its members,
had no legal existe his had important effec

o

= ~TAYT T AavAal } A - N O ,, =]
cover money paya - n by a member, and

changed by statute” it was not even

ossible for a partner or firm to bring a criminal prosecution
) of o -

against a partner who stole the firm's property.

The above stated rule arose because in an action involving the

firm on one side and a partner on the other, that partner would

N . 13 !
be both a plaintiff and a aefendant( ). These procedural

S : . - 14)
difficulties have been removed by the rules of cour , but

these rules are mere procedural aids and cannot affect the rights

(1

of the parties or create fresh causes of action They cannot

constitute the firm as a separate legal entity.

Thus, a partnership agreement which stipulated that a partner whose

acts or omissions resulted in a successful claim against the firm

by a third party must make good the loss to the firm would seem to

be unenforceable in court by the firm, notwithstanding that

section 27 clearly envisages variations to the general requirement

Ce




of equality between

tained

contract between partners
uing
obligations will ennure at le ur he dissolution of the
partnership and there is nothing to prev by one party

to a partn ip contract st another to enforce a provision

of that contract which may vary the prima f . i lown

in section 27.

Before the Judicature Acts, it was very difficult to bring an
action at common law against a co-partner, particularly if
dissolution of the partnership itself was not being sought.
actions were permitted while others were not, and it would

that the distinction lay in whether the court could dispose of
the matter without having to resort to the remedy of account.
Account was only available as a remedy on dissolution of the
partnership. Thus partner A could not sue to recover a payment
made as a loan to cover B's contribution of capital since that
merely a loan to the firm of which A himself was a member(l7),

but he could sue B if he loaned the money to B for B to contribute

(0}
(18)

to the partnership capital , even though they were partners.

It was seemingly even possible to sue a defaulting partner who had




not contril

interest in what he had undertaken to contribute

situation

but it

since the

serts that

A i e T ¢ ISP R
partnership but betw

ebtor and creditor

Hesketh v Blanchard 4 East : 1S ¢ ve ri to much
controversy i 10K
5 ;

upra




is reasonably clear
terensize
The Courts of Chancery would permi
against a fellow partner, but were
unless dissolution and account were soug le most
common situations where there would n sui were
in actions for specific

injunction, and in actions for

the recovery of damages was sought. However, the general rules

by which equity was guided meant that not all

remedy in equity were able to have their grievance

; ; (22)
Those guiding precepts were

(1) Not to interfere except with a view to dissolution
of the nership.

Not to interfere in matters of internal regulation.

Not to interfere at the request of persons who had
been guilty of laches.

Since they remain as principles today although equity and the
Common law have been merged for over a century they deserve

further brief mention.




N

interfere

wrong has occurred or
£

will intervene if

le principles

in vain'' and the refusal
£ y ~ - e T 4 srformance
of 5 specific performance

of i partnerships) for personal

services.

The rule not to interfere in matters of internal regu-
lation is one which applies not only to partnerships,
but also to other unincorporated associations and of
course to disputes between members of companies. This
rule is always subject to the general principle that
he who acts harshly, oppressively, or without regard
for the rules of natural justice should not be able to
escape equity's sight by throwing up technicalities as

blindfolds.

The doctrine of laches which presupposes both undue
lapse of time and some change of circumstances which
render it unjust to g lief to the plaintiff or
unduly prejudice the defendant is a doctrine of general
application in any court exercising equitable juris-

diction and does not deserve special attention here

except to recoxd that i >s apply to the partnership

situation and pa arly in cases where there is an




stood idly by over a long
permitted to attempt to prove
the existence of partnership on the grounds
there had been no profit nothing would have
been heard from them he doctrine is strongest
in partnerships involving speculation; e.g. in

v (24) (25)
%

land developmen , mining or salvage -

Moreover, until 1852 the issue of whether or not a partnership in
fact existed could only be tested at Common law, not in the Court

of Chancery.

One aspect in which equity did offer a considerable advantage over

the Common law was in the right which existed in equity for

recovery of a debt owed by a partner to the firm and the ability
of one firm to bring an action against another where the
common partner.

(26)

The first situation is illustrated by Piercyv v Fynney where two

brothers were in partnership and one of them brought an action
as plaintiff against the other, and a third party joined as
The defendant partner had allowed his co-defendant who

of the ership t > f i owed by the




ted a remedy.

‘he action

1

partnership of which tw f its three member
ip with which the three
n B would not accept a defence
raised b 1e defendant that the two plaintiff partnerships cou
not have an enforceable debt or recoverable loss between them
on the grounds that their community of partners would prohibit

either from ever bringing an action against the other.

Equity developed further than Common law and along slightly

different lines in relation to the remedy of account. Whereas

equity relaxed this view and allowed account in respect of a
specific issue without requiring a general account. This can be
regarded as an erosion of the once firm view that account was

29
available only on dissolution( ) and that equity would not

interfere in partnership

"fairs except with a view to dissolution.

a
(30

Thus in Prole v Masterman an action between co-promoters of a

company was permitted without the need to take a general account.

f a managing committee which had been sued

for fraudulent mismanagement. The suit

2 V&B 329;

prayer




had been
than his
fellow

bution

disputes outstanding

TEs

now

Judicature

before

relating to negli

THE

considerin

PRESENT BOSIT

there remaine

state the law

£
O~

court to clarify the circum-

g specifically

gence actions be

TON

In this case the present position can only

regard

the Judicature

it easier for a partnership to sue or be sued and

for partners to sue each other,

are procedural only and do not create rights or

none existed

Firstly,

to the past;

Acts.

before.

the Partnership Act of 1908 must be considered.

in particular the law

it will be seen that

n action against some
eat
resent state of the

partners.

be

ssessed by

these

remedies where

of

as it stood prior to

the

having

Although the rules of Court appear to make

perhaps easier

rules

Section

o

I

provides that an act relating to the business of the firm and done

. 3

in the firm name

bind the firm
However,
a co-partner

any

part.

or some

no provision

losses suffered by

which shows an intention

i
and all the partners.

tner to recover

to
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whether, having met

upon one of his

13 deals with the wrongful acts or

but only where 5 S injury is cause ny person

who is not a partner in the firm. Thus, when section 15 provide

that every partner is liable jointly with his
also severally for everything for which the firm becomes

liable under section 13 it does not help clarify the issue of

11 c

the rights of the partners inter se once the obligations to

outsiders have been satisfied or if there is a wrong committed

and the only ones to suffer are the partners themselves.

Turning to the prima facie rules as to the interests and duties

£y

of partners contained in section 27 does not provide any
obvious assistance for they merely require the firm to

a partner for payments made and liabilities incurred in the
ordinary and proper conduct of the

necessarily done to preserve the firm

As noted earlier in the paper section 3 preserves the rules of

1d Common law insofar vy are not inconsistent with

gly silent on the particular

are considered




+

which woul

supported.

d have been

ATl action

against

before

(33)

Returning to the rules of Court these merely facilitate the

bringing of existing actions by the removal of procedural

difficulties and do not create new rights of action where none

existed before. This was clearly stated in the case of

(34)

feyer and Co v Faber (No2) where the Court of Appeal held

that the equivalent of R77 could not be used by a State

135

appointed controller to bring an action against one of the
partners to recover monies retained by him. The defendant
partner resisted the claim on the grounds that the court rules
only existed to make it easier for the firm to sue and be sued
and could not be used to create new law to the effect that the
firm (as opposed to individual partners) could not sue one of its
members. The reason was the old Common law bar mentioned

that since the firm is no more nor less than the

as it commences an action

aken over the
War I due to




. 1. _
partner, beca

name.

Warrington L J referre 0 the well w of partner-
ship that:-
reditor of or a
be sued by

2s not recognise th

from the members O;

This decision is cited 2quently in many of the texts on partner-
ship law and the codes of civil procedure, but its significance
must be kept in perspective. is indeed a decision of the
English Court of Appeal in which there are clear statements
interpretation of the effect of the rules. However, these
statements only late ) . § of the firm, or someone
authorised to use 181 to bring an action agains

in any of the judgments

if any f partner to

above may have to be treated as

caution an




conside

could

interests vested
Board of
accounts

other

Warrington L J was certainly of the opinion tl i could not
sue one of member but he followed the >ma cited above
with the comment

Moreocever I take it,

firm would be a

partners other than

said, the present action,
not an action by them.

Younger L J reached the same conclusion as his bretheren solely

on consideration of the position of the controller « his

= : : (39) :
enabling and empowering statute. He asserted his

decision on those grounds enabled him to dispense with having to

consider whether a claim could be made by an action in the name
He was of the opinion that the only remedy available
account of the partnershi

claim to swuch
but [ do not




business and maki

of money due to his co-partne

difficulty in holding that the drawings which he made in
accordance with the partnership agreement over a period of years
could constitute assets of th usiness b to account if his
co-partners ever w recognition of status from the Court. So
far as the claim f account of the profits was concerned the
quantum could not ; pted without full accounting from all
partners, since th ndant might have genuine clai

expenses or counter-claims. It also seems likely that since the

business was being or had been '"liquidated" by or under a

specific statute, the defendant may have been using his former

partners' assets or capital to carry on or finance a business

which may not necessarily have been the partnership business.




been referred
accurate but 1t as
the scope of this paper to become embroiled in this ute any

more than is strictly necess

According to Beven, a partner must show only the same diligence

and attention to partnership affairs as he does to his own. He

42)

asserts elyi ntirely on t Civil law
b . <

Partners, accordingly, >t always obliged to
use that middle kind of iligen which prudent
men employ in their own affai thev are

secure if they act in the

they would do in their own

fell into error in management from want

share of prudence and skill than he was

master of, he is no iable for the consequences;
for the partners a hemselves to blame in not
making choice of an & ia of greater abilities
and can recover only “he consequences of gross
faults.

As will be seen later the notion that partners who choose to

associate with persons who are not of the abilities expected

should bear the resulting losses themselves because they chose
a variation on contributory

favour in the United States




Few would argue that the view of Juli : bove is
ncorrect in policy, or in law, in view of section 27(b) of the
Act, but it must be noted that indemnification for payments and
liabilities incurred in the preservation of partnership proper
is quite a different matter from an award of compensation for
the personal injury or other damage suffered by one partner at

the hands of another.

This point was taken by Lord Keith in Mair v Wood where, after

referring to the passage cited above and section 27(b) he

.d(43)

This right to reimbursement is plainly measured

by a different nda from that applicable to
damages igen [Teference to
Exrskinef...v.. By thi ink he means, not any
personal or physical Xpense unrelated to
the affairs he lership, but any loss or
expense 1ncurr*4 behalf of, or in the interests
of the I This is rne out by the terms
of ion '/ of the Partnership Act which
confines tt i A:“,' Vo Lo ments made and

lluCillL
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yuld be indemnified

P = 1 o o .
aw would allow

whom he was taking to market

indemni

The reason it wat the risk incurred by
of being maltreated was risk inseparab
their convoy, which he 1lv incurred
of the partnership and from which he ought
consecguently to be indemnified by the
For the sam eason the same Julian decides
1 fox
-tacked by rol
1is servants
for what he he
I he has incurred for the
servants.

Firstly, it is interesting to note that the particular point of

what should be the rights of the partner if he himself suffers

some permanent loss, such as an arm or leg is not mentioned,

though it is discussed later in this paper.

Secondly, at this stage it can be briefly noted that the Common
law has not gone quite as far as the Civil law, if correctly
stated by Pothier. The items mentioned would covered by
section 27(b) (i) and (ii) for the damage done to the slaves.
However, personal items stolen from a partner while carrying on

"

the partnership business would not constitute a "~payment made"'
"

personal liability incurred" within the meaning of

suffered" have been




sur

P LS AT

on the

ious actions in negligence developed from .ons on

and ery much

C

in an embryon

While it is not surprising that the Partnershi

its beginnings in the last quarter of the nineteenth century,

should be silent on the question of tortious liability between

s in the rules of Common law

partners,the reason why developments

and Equity since that time have been minimal deserves some

comment since those rules are made available by Section 3 of the

Act to fill any lacunae that may exist.

It is probable that the reason why negligence actions between

partners have not been more frequent this century lies in the

development of the limited liability company contemporaneously

with the development of the negligence action though quite

independent of it. The development of the company as a corporate

entity with the many benefits including limited liability meant

that the emphasis

partnerships as the

principal vehicle

limited liability

capital with that

for

appealed to tho were co

of strangers to promote business

mbining

1
N
1

ti

rentur

In patticular,

eir




It is interesting

cases conside

that the incentive
sue a fe W pa 1er would diminish on
the size
continued through chod
the greater likelihood of personal

between partners.

Against this must be wei he rise in influence of the

nsurance industry.
difficult to determine because of the strict observance of the
rule that the existence of insurance interests should not be
made known in any court action. It is reasonable to assume,
however, that the interests of different companies might
encourage or even compel partners who would not contemplate
bringing an action against the personal estate of their partner
to bring actions in the knowledge that what was actually
involved was a dispute between large organisations and neither
of the named parties actually stood to lose from the bringing of

the action. his might well have been the case in Huston Vv

/.
(46) PTIE, ' sl :
Burns , a case which will be considered in deta: later.

(45) and in New Zealan 1 April 1974

(46)  (1955)




should not be over—-emphasised because
companies

o e e s e . S e e e
KOO ECX—=T 0= RKHBOCK an indabouts basis

in motor vehic ccident insurance in many

“essional activities

El-'.\.CC'JZ‘At.'_'.E\“._;' and such professions ai

socities o1 >ecial a nents to

There have, however, been some cases involving the relationship

between partners once liabilities, if any, to outsiders have been

met and in attempting to determine what the rules of law are or

ought to be it is necessary to consider them in some detail.

In considering the: s particular attention is being paid to
the nature or extent of any duty owed by a partner to his fello
It will readily be seen that the Co:s
to assume that a partner owes his fellow partners a duty
but there is some doubt as to the extent of the duty.
or "gross' negligence abound, although
these terms are more confusing than helpf the enquiry is
ether or not negligence

a duty owed, breach of that

= ¥ =

nce was ''not




severe enoug

1 s ey - A
the auty owed.

The concept of so calle oss' mnegliger ust civen some
attention here cause it has found in some of the cases
discussed later, the view maintained throughout this paper is
a test for
is nolt to

be liable.

The concept itself had its judicial origins in the law of bailment

and the distinctions between gratuit

reward. The principal herity i g 3erna a case

decided in 1703 and whic emarkab is reported no fewer than
seven times (with varying degrees of accuracy) in the English
Reports. In that case Holt C J attempted tc distinguish six
different ty ailm Even then the decision was much

debated and criticised and in the succeeding 250 years the concept




Honour then cited

Varying
placed mi

degrees

Although the concept of gross negligence has found statutory

favour in some Canadian and United States jurisdictions in

relation to the liability of a driver to gratuitous passenger

(50)

it has not won wide judicial acceptance and the economic

: : : 51) : e
and social considerations applicable to motor vehicle
accident situations hardly seem to be justification for extending

illogical effects throughout




be

With these issues in mind the relevant cases can

before doing so the prospect of v under two other
o I

agency and vicarious liability ill be discus

not proposed to fully develeop arguments under either head

merely to highlight some of the iff and shortcomings.

LIABILITY

There are a number of prob s in attempting to base
of partners to each other on the law of agency.
While partners are declared in section 8 to be agents
that section seems to properly lv only to the relationshi
Its
power
liabilities for
between themselves it would

1
1

no application and




This view appear:

the partners

that the rights of partners inter se are to be decided

rules of agency would not advance the discussion far
since the particular type and facet of agency would vary from
case to case and even perhaps within the same partnership

depending on the particular acts, omissions or dealings at




ctions

(53 B B8 O

judicial limitation but such mat
here for it is clear that a partner

employvee of the firm " he were an

I J

This, of course, does hir to detract from th eral principle
when dealing with claims by outsiders the irm can
become vicariously liable for the 5 s members, but this

paper is concernedwith the position we the partners once

any such liability has been met. The same applies to the brief

1

earlier comments on agency, for one partner can clearly ke another

liable on that basis, as is : ed by Hamlyn v Houston & C

but this paper is concerned with the actions

partners once the b>ility to outsiders has been met; e.

the above case whether the sleeping partner could, having met the
firm's 1iability to Hamlyn attempt to recover the full amount

from Houston.

2 QB

Compen

(564) (19037




took the plaintiff into partnership to operate

for the cure ar ‘reatment of insane persons'.

to pay a substantial premium a e usual requireme

proper books of unts were assented Relations between the

partners became ined be : alleged breaches by both

3

parties; the plaintiff claimed the sfendant had received large

- =1

amounts of money which he had not paid to the firm's bankers. The

defendant admitted this, but claimed that he was justified because
the plaintiff had not paid in his instalments of capital. The
defendant in turn claimed justification for his actions in the
fact that delays and disputes as to valuation of the assets had
delayed execution of the agreement embodying his obligation. There
was also a dispute over the non-residence of the plaintiff in the

firm's premises as required in the agreement and the adequacy of

the accommodation provided.

The plaintiff sought dissolution, account, an injunction and
appointment of >ive To complicate matters further the
defendant was c ared a bankrupt between the commencement of
action and the hearing, and died during argument of the case.
The

for return

observed that it was settled law that a

1id not eventually resolve




par tner

but only

The issue 1e effect of bankruptcy on claims

for dar 0sses ocC ioned before the bankruptcy, but not

capable of ascertainment until afterwards. The issue was

(59

eventually avoided. However, Lindle , under the heading

1

"losses attributable to one partner's misconduct or negligence"
cites the passage quoted above as authority for the proposition
that before the Partnership Act a partner who was guilty of a

breach of his duty to the firm must bear any resulting loss alone.

It must be noted, that the above passage was an isolated and
qualified atement an issue which was not resolved on those
grounds. There was no discussion of the nature or extent of the
duty owed, nor indeed of the nature of a negligence action
between partners,which is hardly surprising in view of the fact
that the issue before the Vice-Chancellor was the effect of

bankruptcy on a claim for what were probably unliquidated damag

arising from specified breaches of a written partnership agreement.




V.C. had, (for the purposes of dissolution)

found misconduct on the part of the defendant and plaintiff,

though i arying degree it is difficult to agree with the

reliance on the pe cited as authority for such a broad

tion(6l).

proposi

It is submitted that the Vice-Chancellor was doing no more tt
giving a few examples of cases where a claim for unliquidat
damages might be allowed only in Equity even though unliquidated

damages were more usually associated with actions at Common law.

(600 13th
noted that Thomas v

) is also relied
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Cragg v I

Lindley cites

Assn, EX |
that a
another =© be borne ually by 11 if the partner ac

done so in good faith, view benefitting the firm,

without ct

Ford's C: involved im against a managing partner that on
the dissolution of the partnership he did not dispose of its
goods as quickly as he might have and that a loss resulted. The
claim was rejected on the grounds that the partners had equal

rights and powers and in allowing the defendant to arrange the

sale the plaintiff could not burden him with all the loss. At

any time he was entitled to step in and conduct the sale himself.

Knight-Bruce V.C. observed that had there been fraud, or
obstruction of the plaintiff in an attempt to sell then he very
possibly would have held the defendant liable for all the loss,
but no such issues could arise because the defendant had acted
honestly. Since his acts were honest and the plaintiff had equal
opportunities to act the Vice-Chancellor was not prepared to
consider the wisdom or otherwise of the defendant's actions.
There is nowhere in the very brief judgment nor in the submissions
by counsel, any mention of culpable negligence or negligence

in any form.

In pass oy an be > tuations of fraud and obstruc-

tion of management ch 1ow covered by sections 44 and 27(

(62)
(63)




respectively of the

WTOJ”CLC ion

both are equally misled
ner is not solely liable for losses
esult Kindersley V C provides no authority for the
proposition that culpable negligence would affect the situation.
There was no examination of the circumstances under which the
partner was misled so as to determine whether his reliance only

on the word of the third party could be considered negligent,

whether culpable or otherwise

We may now turn to cases where mention has in fact been

"gross" or '"culpable" negligence. In Thomas v Atherton

eal said, without citing

Prima facie, damages given age one partner for

to i ke any other
debt, but with this exceptio it if the damages
were occasioned bv the personal r1>conduat or

a partnership act are

culpable negligence of one partner he alone must
bear the consequences.

In that case a managing partner was refused contribution from

his fellow partners for his acts which the Court considered to

1

be culpably c 'S culpably reckless He had continued to

1

work a mine after receiving notice that he had overstepp




boundary. Court accepted that the managing partner

honestly throughout in beli merely one

partnership land owner

between the

so that ultimately the lessor would have to in

partnership stood to gain very

the Court seemingly weighed

ity should his view be wrong.

before the statement by the Court that culpable

obtaining contribution for a

reliance on any authority.

In the report of counsel's submissions the proposition was

supported by a reference to Lindley and Bury v Allen which, as

discussed earlier,is dubious authority for such a proposition.

Caﬁnbe]1(6 ).

v

The only other case put in support was Campbell

Lindley(68)

g

also cites the case as an example of the consequence

h The facts of the case

e

of the rule draws from Bury v Allen.

were that the partnership operated a brewery and in doing so

breached certain exise laws. A verdict by consent was entered

8

e a

for 13,000. One partner who was described as bsent and

ignorant' sought contribution from his fellow partners who had

ad

actively committed the breaches for his share of the f3,000

settlement all partners ha

erdict that the active

Hov

partner.

rtners were liable to the sleepin

The jury gave a

o
o

rever, much was made by the House of Lords of the

(67) 840) 7 C 166 7
( :

70
(ohe)
0O

ER 1030




1 1
whether

arrangement betweer he p EReL S Was I hat as a matter

‘1

ibution

unsuccessfully on the g

at law. He then appealed
time raised the transaction was

as a matter 240 could be contribution. The Lord

The case here is not that the parties having been
jointly guilty of the offence joint liability is
endeavoured to be u - those transactions;
BUE 4t a5 that it

he pe 1e ip having agreed among

o

themselves to pay a certain sum to relieve themselves
firomuthat Waabilicy, hat contract betwes

e

CI1OT

1

themselves, one party seeks r contribu

3
indemnity against the others. It is unnecessa

Eol go into that questioen, . ..

The reason why it was not necessary to go into
because of the interpretation and reconciliation of the jury
verdict and judgment on the verdict which seemed inconsistent. The
ury had found the defendant parties '"liable'" and the Lord
Chancellor held that this left it open to the Court to decide
whether ant jo r several liability. The Lord Chancellor
Court must have found the partners to be
jointly liable. The appellant was one of

lefe g I I 1ad agreed to the arrangement to settle

the excise iabili and the Lord Chancellor held that his

(69) 7 ER 1C




Thus, it can be seen that the issues in the case were primari
procedural and the .12l issue as to the nature of the arrange-
ment between the partnership and the revenue and the partners

;e never actually received
House of Lords seemingly did no
the grounds that the jury and Court had been consistent.
earlier appeal rights (to the Court of Session) had been exercised
without raising the grounds now raised was the misfortune of the
appellant, and certainly did not win him any sympathy from the

House.

The above discussion clearly shows that Campbell v Campbell

cannot be cited as authority for the proposition lai

Thomas v Atherton that personal misconduct or gross neg

a partner means he must bear the firm's loss alomne.

On the other hand, there is clear authority for the proposition
that the firm must bear the losses caused by the negligence of a
partner.

(70)

Blyth v Fladgate a solicitor acted negligently in checking

on the securities available for the investment




to be

lrova
LNnew
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The discussion of the case

clear that there ecould be

partners could make one of

done 1im on the grounds

even

and Ex

v

Thomas

misconduct' (whatever that

on the same footing in ass

damages awarded ainst a

ago
o
merely a debt to be paid
Court cited no authority

referred only to Bury v Al

trust

£
L

were

co-partners

5 but

Par

Act s

(7

nership

far has shown that

i S
lius

an action between partners in which

their number solely liable for acts

that he was guilty of negligence or

igence. Bury v Allen, Cragg v Ford

o0 not support such a proposition. In

1 placed '"personal

may mean) and ''culpable negligence"

eption to the rule that

erting an exc
partner for a partnership act were

other partnership debt. The

or the exception. Counsel's submissio

len, Lindley and Campbell v C

none of which are

In the c

the hopes of

1d be

wou

27U(b) (1)

Partners. 1

,.
411

Halsbur

the firm were treated

~r

the exception.

e

made to Halsbury in

authority on the subject, but that hope

y states in the context of section

for

own fraud

:
nauct




herton, Bury v
LSy P DU Y

an often

procedure caused

isingly there is one very old case which
: ! . N
overlooked by text writers and judges alike. In 1785
Lord Mansfield gave judgement in a case where two persons had
been appointed joint agents to dispose of a prize ship. The
defendant conducted all of the business involved and in the
course of so doing was deceived by the fraud of other persons
into making payments to them. The plaintiff was seeking his
full share of the profits, without deduction of a share of the
\NA

monies wrongly paid and lost. The judgment of Lord Mansfield

may be cited in full.

The defendant h guilty of >ligence,
i

as between him 1e plaintiff atter is

not liable, great consequence to the
public that the rule should be strictly preserved,
With regard to third persons, the plaintiff and
defendant are both liable.

The parties > described as joint agents rather than partner

but it would appear that they would have been carrying on a

on with a view to profit. The plaintiff was




is interes

£

observation that it w matter of great consequence to

The cases arose long before notions of corpora

undertaking form. In none of > her and more recent cases
discussed has the public effect

rated a2 mention.

There are, however, some more recent cases in which the
tortious liability of one partner to his fellow partners for
in the course of the conduct of the business was

(75

These are Ma lWoo and Huston v Burns

The facts in Mair v Wood were that one of five members of a

fishing partnership was injured by the admitted negligence of
one of his co-partners in not replacing a shaft cover. The
plaintiff originally brought an action against his fellow
partners but was allowed to amend the action at the hearing so
as to join himself as a defendant also, the aim being to
constitute any award a partnership debt and recover four-fifths
of the award from his partners. This would presumably be to
his advantage if some partners were more solvent than others.
The first point to be noted is that in Scotland, notwithstandin

a Partnership Act common to ours in many respects, the

as a separate legal exist e and is in fact referred




they are 1 he judgment of the Lord

76" ' ‘ e )
Lord Coo;cr(/') with which Lords Carmont and Russell concurred.

One of e principal

creditor of
cannot be sued f a debt unless it has first been proved against
the firm. s are in substance, guarantors of the firm's

1

obligations, each being entitled to recover any of the firm's debt

they have met personally on a pro-rata basis from his fellow

partners. Because there is only a secondary liability on the

partners, there is no conflict with the doctrine or concept of

confusio. Confusio is the extinguishing of a debt by the merger

of debtor and creditor which may occur in many ways; for

example, if the creditor inherits the estate of the debtor and
vice versa. At the secondary stage the doctrine of confusio would
operate so that the injured partner would only be able to recover
a total of four fifths of any damages awarded to him, and this
would be so even if one partner had sufficient funds to meet the
judgment in full. So it would seem that a partner could raise

the doctrine of confusio as a defence.

However, the action in his case failed because the plaintiff could

not establish as a matter of principle that there could be any
liability on a firm for damage negligently caused by one member

(=

to another.




DO L
been
by

yusines

However,

But
which the

The learned President noted that when the rule relating to liability
of the firm for wrongs was laid down in section 13 it was limited
to loss or injury caused to persons who were not partners in the

firm.

However, the next observation is one which does not appear as
startling today as it did to the Lord President in 1948.

Lordship noted that had the crew members been fellow employees of
the owner there could have been no claim and he found it a little
odd to suggest that the fact of partnership should validate it.

Furthermore, he found it startling to suggest that if one member

of a professional or business firm was negligently run down by a

fellow partner driving on the firm's business the partnership

itself should be

observations are not as odd nor startling as

discrediting of




Less than
This provision in the statu ’as >arly neccessary
for several reasons. ne appreciates that a partner

the motor T 1e partnership

only he

1@ exXtent

delivered a separate though not dissen
the course of so doing he considered the law o
to partnerships and noted that while partners were age f the
firm when dealing with outsiders they were to be regarded

principals as between themselves.

The doctrine of common employment was regarded by Lord Keith as
applying only to the master-servant relationship and could not
constitute a defence in this case if an action were possible (which,

he agreed, it was not).

His Lordship did, however, consider that there are certain breaches
of duty by a partner which do allow fellow partners to bring an
action against him. He described these as breaches of duties owed
to the partnership and the claims as claims for the loss caused to
the partnership or the partners' interests partners. He rejected
the contention that any such wrong should give rise to a claim
agianst the partnership as an "impossible situation" and one which
would invert the rights of e parties Of the case

=
said(/')——

Unless
by the
ap




partner (B) in a vehicle
owned by
business.
course of the
A, B and C were the only partners. sued C as owner of
ot

and B as his agent and as driver for B's negligence in driving

& &

defendants raised the Ll owi >fences:

volenti non

contributory negligence
no duty of care to plaintiff
that the parties were in partnership and the accident

occurred in the course of partnership business.

ence proven and when asked to distinguish between
the degree of negligence for civil cases and gross or culpable
negligence said to be necessary before criminal punishment was
possible found the negligen vas - civil standard omnly.
doing specifically expresse : sapproval of attempts to
various stan "ds of negligence found that there was no
accident

contributory

The issue of agency w agency

(60)




Crisp J considered the statements in Beven
the doubts as
civil law was accurate on the question of

(A 1 1"

slight' neg

ligence.

the

a partner

eing lower than that ui it Ehird

(82)

and continued
But I would suggest that

it clear that such princig

applicable only in equitat proceeding
contractual relation of partnership wa

essential element going

the substance of the suit.

in which such

relationship was purely incidental and not of the
gist of the action, whether the cause of action be
tort or otherwise....

In the case before him Crisp J held that Mair v Wood was not an
authority which advanced the defendants' case. He found the partner
B (the driver) liable in negligence as a tortfeasor regardless of
the fact of partnership since the fact that the plaintiff and
defendants were partners was entirely incidental to the action. The
second defendant, partner (C) was absolved from liability in his
capacity as owner of the vehicle and it follows from what has been
said that he could not have been held liable in his capacity as

a partner.

There were no procedural difficulties in this case because A sued B
directly as driver of the vehicle and C (the only other partner) as

of the driver pursuant to the Traffic Ac

+
=




a partne

Partnership Act he rigl an indemnity

expenses necessarily inc e n referring specifically to medical

5

expenses 1 ssume Lord Keith 1 cing oblique reference to the

- (84)

Civil law he had considered However, Lord Keith then

<

observed that if the ' were to lose a leg there was no

principle on which the partnership would be liable to compensate

: : (85)

for that loss, because

Tt is a less i
partnership af
fo

ncurred while
f‘ TS bE e
compensation which would
at all to the purposes or objects of the
partnership. Illness or incapacity, apart from
permanent 1'“c@p“,lt\, to carry out the partner
ship contract does not bring about a dissolution
of the partnership nor prevent a partner sharing
in its profits. Nor have I ever heard it
suggested that a part::r is thereby entitled to
compensation. If illness or accident gives no
right to indemnity from the partnership still less
can it give a partner such ocht where brought
about by the negligence of a fellow-partner. In
such a case the injured partner has a Common lav
remedy against the wrongdoer personally. He h
none in my opinion against the partnership.

1

The authoritv relied on for this was a passag in Story on Agency
~ o J 9

O

para. 341, dealing with the remedies of an agent against his

principal:

pl9




But it is nc Versy s or da 2 shich the
agent will be tled imbursement from his
such

principal is not able therefoz In short, the

agengy mus he cause and not merely the
to found a just

1 .

Lord Keith accepted that the injury was caused by the negligence
of a fellow partner while both were engaged in the business of
partnership. However, the partnership relationship was merely
occasion of the loss and not the cause, and the action on ground

of reimbursemen

ed the view put forward by Lord Keith
and the support given by Lord Cooper in his remarks that it would
be startling if all members of a professional partnership were to
be liable in the event of one running down another while driving

the firm's business.

In the event Crisp J did not have to formally follow this view

though he undoubtedly approved it.

Firstly, section 27(b)
only entitles a partner to reimbursement in respect of payments
made and personal liabilities incurred by him. A partner who is

injured by the negligence of a fellow-partnmer can hardly describe

his injury as a "payment made" or a "liability incurred" by him.

However, in the event of his being successful in an action against

(85A) Huston v Burns

S




the negligent

to the partnershij

g
mem rs and

liability incurred

objection would s

(86) .

a uld not have been domne
conduct of the busines the firm - this is an argument of

doubtful validity.

In their comments on section 27(b) (i) or its equivalent the text
e |

writers usually exclude only ''gross" negligence from the right to

an indemnity. As has been noted earlier the concept of '"gross"
negligence finds little favour with the courts today. Thus, it

1

seems possible that while a partner might not be able to make hi
fellow partners directly liable for damage or injury caused to him
by one of their number, all may be required to contribute if the
partner found personally liable subsequently calls upon the firm to
indemnify him. One effect would be that the plaintiff would also
have to contribute in his capacity as a member of the firm. No

doubt there would be a dispute as to whether the negligent acts

could be within the ary and proper" conduct of the firm's

business, but this would be issue to be decided in each particular
case on the facts. However, in Mair v Wood it would seem to have
been in the ordinary and probably in the proper conduct of the
business of the firm for the skipper loor covering to
clear the boat's prop

it could




property then the other limb section 27(b) might
invoked since the unfouling of the propellor of a fishing
boat at sea would surely be an act necessarily done for the

preservation of the property of the firm ar ising the floor-

boards to do so would be an act "in or

If this be the case then Mair may have succeeded zgainst Dr Wocod
for four-fifths of his claim i 1 sued the skipper and won
and the skipper had then called on the firm, including the

plaintiff and Dr Wood (who was the only one of substance) to

indemnify him.

Section 13 is of course not relevant and indeed constitutes an
implied authority to the contrary in that it refers only to the

firm's liability for wrongs caused to non-members of the firm.
P o

The answer to the particular example may be that the facts disclose
no negligence at all, that there is no liability on the skipper

and consequently no call for indemnity by the firm, since the

Court of Session merely assumed negligence had been proved for the
purposes of argument. It may be that the negligence lay in

the omission to replace the covers after repairs had been
completed and that omission was not in the ordinary and proper

conduct of the firm's business, nor necessarily done for the

preservation of the firm's business

situation is, of course, unlikely ever to be

in view of section 5 of the Accident Compensa-—

tion Act 1972. However, it is not at all difficult to frame an




example where these ections could
for property damage where a partner mak

other property

owernshij f then

partuersin 1e ordinary and proper

or even acting out of necessity to protec 4 >serve the

firm which may be

premises or vehicle.

A further objection might be raised that the liability incurred

by the negligent partner is not incurred in a way to

liable to indemnify him by virtue of parts (i) or (ii) of section

27(b), but is incurred only when he is proven to have been

negligent. This argument appears doubtful and could- be countered

in cases where a settlement had been agreed upon, because the
settlement could properly be regarded as necessary to preserve

the firm's business.




+

gross'' negligence mentioned
earlier it ha 1 favour in e nadian and United Stat
jurisdictions. Crane and Bromberg on Partnership
the following statement emply supported by authority —-

Although partner
to the best

the deg
In the ¢

guarantees

re

his partnershi

=

caused by errors of judgment a i to use

ordinary skill and in and
transaction of i

Most of the authorities cited for the above propositions make

reference to the fact that a partner is not liable unless he is

(87

guilty of "fraud, bad faith, or culpable negligence'. In one,
reliance is placed on Lindley for the following --

He can only be held liable for the loss, if any,
upon proof that he has been culpably negligent.
even if a loss sustained by a firm is imparted

to the conduct of one partner more than to that

of another. Still, if the former acted bona fide
with a view to the benefit of the firm and without
culpable negligence, the loss must be equally borne
by all.

The statment of the law in this form is open to the many objections

raised earlier, but it may not be as far removed from the English

, ok : N 88 :
Common Law as might first appear. When ngglns( ) states, (citing

(89

only Beven Negligence 4th ed. para. 1409 as authority) that

(87)
(88)
(89)




he may be doing ” > stating

constitute a breach of the duty owed by tl b>artner because that

duty is s i g In other words it is only conduct which is so
culpable or gross as to amount to what some choose to call

s

negligence that can be regarded as a breach of that duty.

D=

point is developed further in the next and final section.




Duty of

1

It is frequently stated that

partner
statutory expression and in ot

corollazry of

faith that mu

Standard of the Duty

The concept of gross negligence is one which, in the writer's

opinion, should not be applied in this area. The concept itself

is of doubtful utility, and the cases such as Bury v Allen,

Cragg v Ford, and Thomas v Atherton, either do not support the

proposition asserted ne text writers, or, to the extent that

they do (only Atherton's Case) are themselves lacking authority

(90)

in support

It is submitted that the proper view is that the standard of
duty of care required of a partner is subjective so that it takes

!

a "gross" act to constitute a breach of the duty. The standard

=

required appears to be no more than that the partner must, in
relation to the partnership affairs, exhibit only the same degree
of i and care h T cercises in his own affairs, and act

good faith, (or not act in bad faith) in what he believes to

the best interests of the partnership.

LAW LIBRARY
VICTORIA UNIVERSITY OF WELLINGTO!I




eached
involved in actions between partners
been discussed at some
e

in Mair

may have considerzble procedural difficulties in
of which he is a member, and

considerable difficulty in bringing

action against one of its own number, it does not appear that a

fers a personalloss at tl ! of a fellow

partner would encounter immediate procedural difficulties in
bringing an action, though whether or not he would succeed is
another matter. There is no rule preventing actions between
partners, merely a procedural anachronism which prevents the use
of the firm name in that situation.

(93)
. 7 N Z
It is clear from Huston v Burns that a partner may sue another

for matters merely incidental to the partnership relationship.
, . k r

Where the matter does relate to partnership affairs or they are
"the gist of the action'" such as professional negligence causing
loss to the members of the firm due to the operations of sections
13 and 15, a partner who chooses to bring an action against one
partners would not appear to breach the rules which
plaintiff and defendant in the

course, likely to be met with




including the plaintiff, ought to

section 27(b). or tha -he less ds

1

to be borne ally by all the members

helpful to clarify the situation by

Where partner A (of the partnership consis

and C) is driving truck X belonging to the partnership, his

negligent driving causes him to collide with truck Y which is

>

also owned by the firm, and car Z which is the personal property

&

of his partner B —-

(1)

B has an action against A personally for the damage

(94)

caused to car Z - (Huston v Burne) . A then seeks

an indemnity under section 27(b). Is his negligent
conduct in the ordinary and proper conduct of the
business of the firm? Lindley suggests that anything

short of gross negligence is entitled to indemnity.

Although the use of the concept of gross negligence

a dividing line has been shown to have many faults,

does not detract from the general principle. Cases

r(95) rd(96)a

as Ex.p.Let and Stee and Cragg v Fo re

illustrative of the principle that an indemnity may
claimed in cases where conduct is perhaps reprehen
but falls short of being a breach of the duty owed by

one partner to antoher. Thus, partner A will be

personally liable to B for the full amount but entitled

to




equally between

The insurance company whi insured ABC Company's

property wishes to sue A the damage he has caused
to vehicles i It cannot do so in the
ABC Co. (Meyer's Case) be se that would have the

effect of making A both plaintiff and defendant.
o

B and C then attempt to recover from A the damage

caused to vehicles X and Y. They can succeed as
individuals who have suffered a loss - the loss in

case being one-third of the value of the damage to
firm's property in which they have an interest. A
would then call on them for an indemnity of the full
amount of the damages awarded. Since he has not
breached the duty of care owed between partners the
indemnity would be available and the net effect would be
that the partners would again share the loss equally

Thus, for B and C it would be a very hollecw victory.

If A is driving his own car on matters totally
unconnected with the firm's business and negligently
collides with a vehicle which happens to be owned by

his firm his firm may not sue him for the damage caused

to the vehicle. However, following the suggestion of




Section
ry peculiar application in this
amount to
be able to recon
to pay
Assuming the other affairs

nil balance at
of the year, the N W d then be in a $1,000 loss
situation. Such a loss would then have to be
contributed to equally by the partners pursuant
section 27(a). Thus, A is liable for a further $333 on
top of the $2,000 already paid. Both B and C must
contribute a further $333 in addition to the monies they

have recovered from A and paid over to the firm account.

These examples can be carried over to the field of professional
negligence. If a partner is not in breach of the duty to act as
he would in his own affairs, then seemingly he is entitled to the
indemnity. It is difficult to reconcile "ordinary and proper
conduct" with the concept of negligence but the correct way to
view conduct which is not so ''gross' as to constitute a breach

of the duty, is that it is not negligent at all. That partner

is apparently assumed to run the risks of the behaviour of his

co-partners so long as these fall short of the breach of the

(98)

standard duty of care. Lord Keith noted in Mair v Wood

(97) supra pp 17-18
(98) supra p.20




that

combine the two in the sens 2t conduct
considered
to be ordinary and proper conduct of those air » long as it
is carried out by the partner with the same degree of diligence and
care as he applies to his own affairs. In other words, the
subjective test applies to the meaning of "ordinary and
Thus, where a firm has very lax accounting

partners run their own affairs in the same

in the ordinary and proper conduct of the business of the firm to

run up losses merely by failing to collect debts owing. In another
case this may be a breach of the duty owed by the responsible

partner to the firm and consitute conduct which is not "ordinary

and proper'".
In relation to section 27(b) it must always be remembered that it
covers only

not exte




CONCLUSION

cannot

so long as he cted in good faith in what he believes to be the
best interests of the firm and with the same degree

and care that he would exhibit in his own affairs. As long as his
conduct is within this subjectively defined are his co—partners
risk:

by joining in business with him mus: ) “re:s accepting
®, O r (&)

up to that point. They are prima facie entitled to participate in

(99
= . > = = = =, a -
the management of the firm's business themselves and entitled

ks

to access to the partnership boo (100).

However, no partner has free rein to do as he wishes and yet saddle
the partnership with the consequences. If his conduct is such that
it falls below the standard set by the members of the firm having
regard to their personal and partnership activities and abilities,

then he may be held personally liable for the consequences.

The distinction is between the inefficient unqualified partner who
makes a mess of every set of accounts he handles including those

of the partnership because of his personal lack of ability, and

the generally efficient partner (perhaps an accountant) who neglects
to keep the same partnership books in a proper fashion. The first
need not bear alone the whole of any loss resulting from his
conduct, but the second is liable to his fellow partners. The duty

same, but in the second case the standard is

and thus perhaps more easily breached.




has not performec

profession.

Probably the only way the first partner could
would be if he had represented or held himself
members of the partnership as having greater skills than he in

fact possessed. If this constituted conduct entitling a party

to rescind the agreement on the grounds of misrepresentation then

he may be forced to indemnify that party against all the debts
3 Y p y ag aL

Tl 2 - 101 i -
and ldiab ilities of the 1rm< ), It is not the purpose of

paper to analyse the law as to when misrepresentation enti <

an innocent party to recission, but it should be noted that the

latter is far from being an automatic consequence of the former.




the procedural diffi L[ tie as shown that there
s nothing t vent partners as individuals inging an action
rtner or par
partnership activities or matters in

happen to be partners

However, it is not possible for a firm to bring an action against
one of its partners. This seems to be an unnecessary procedural
limitation even though it does flow logically from the Common law

and statutory denial of the existence of the firm as a separate

legal entity.

There may be certain circumstances in which a partner may not be

able to sue; e.g. if he has died or is out of the jurisdiction,

or has been specifically barred as a hostile alien, as in Meyer's

Case. Since where partnership property is involved each partner
can only sue in respect of his share in that property a wrongdoer

may be able to escape full liability for his wrongdoings.

The rules of Court permit actions by and against either firms or
members of them and all that is needed is an alteration to the
rules to enable the firm to sue som ; v nem without
being prohibited on the grounds that such member or members would
be both plaintiffs and defendants. Implicit in this is a
recognition of different status, but this need not mean that the

partnership must for anything other than procedural purposes be

treated as a separate legal entity. There would be no need to




e
is suggested that section 334
might be adopted into the Partmership Act with appropriate
amendment to read --
Y law or practice to
the contrary a firm may sue and be sued by one

or more of

ro
1

ded that in evers 1 case the parties

v i
12l obtain theNdiire ions of the Court in
1vich the proceedings e taken as to the

> 1
wi
manner in which the opposing interests are to
be represented.
This would not unduly disrupt established concepts and would
mean that a partner who was on the opposite side to his firm
would himself be liable to contribute his share as a member if
he were successful against the firm; while if the firm succee

in an action against him his liability would be reduced by the

extent of his interest in the firm.

%

Act 1956
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