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"Law will never be stronyg or respected

of

suffer

responeibility which

't}

step to reform,”

- James Bryce

"The American Commonwealth"
(1888) Vol. l. p.362




#ill deny that in a narrow sense we have

low reformes 8ince the common law came into being it hae

; K1 a3 9o . ST SO VTN » 2 & it n >
been developing and adjusting to new ways of life. Through

out this country's history there have been thousande of

:atutes that have changed the law. However, when we talk

reform today we must bear in mind something more

-

radual process of development,
fails to take into account the neede, problem

of people it will become increasingly irrele-
vant and may eventually be aunted it wae de Toequeville
who pointed out that if we were 0 Judge the Government
¥rance in the period around 1750 by

would be woefully misled, iie recounte

& declaration by the King which con

to death 2ll euthore and printers of works contrary
religion or the status cuo. Phe irony of this situ

L,

exactly the period when Voltaire was
fact happening was that the law wae irrelevant,
surely one of the main purposes of law reiorm pro-
ceduree to prevent ironies such ac these occurring,
owever, pather tha lecuss in

law reform this recearch
cedures through which reform can be achieved,
Ey studying the methods of law ref orm adopted in some
Jurisdictions similar to our ow ie hoped that we will
be more adequately ecuipped to constructively review our
own law reform procedure and improve it where necessary,
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Broadening the knowledge of lawyers is an important factor.
It has been observed by some commeutatorsl that lawyers

who study their own law exclusively may become Very pro-
ficient in the laws of their own country but they may also

be inept to guide its devdopment. By studying the law reform
process of other legal systems we are building a base from
which we can launch z detailed analyesis of our own law
reform procedure with a view to improving ite A former
Attorney-General, the Hone J.R. Hanan, observed that one
reason why law reform in New Zealand has been inadeouate

is this country's lack of information of the law and practice

©
of other jurisdictions®™s It 1s hoped that this research

]

paper will contribute to remedying this defect as far as
knowledge of some foreign law reform procedures is cone
cernede Which ceuntries should form the basis of the study?
An answer to this ouestion should not be arrived st
without taking into account the following considerations.
Firstly, if by a study of other systems of law reform
we can examine more effectively our own law reform methods
then it would be advantageous to study reform procedures
in legal systems which resemble our owne The reason for
this is that if we wish to adopt some feature of a forelgn
law reform system for our own then few complications are

likely to be caused by the divergencies of the legal

systems concerned.

i. A. David, "Major Legal Systems", p.8 Stevens (1968)
Ze J.R. Hanan, "The Law in a Changing Society", p.20,
(1965)
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"Law reform is the process of identifying and

clarifying standards of performance for the

legal order and of finding and implementing

ways of optimising achievement of those

gtandards®,d

The scope of this paper limits the writer from embarking
upon a philosophical discussion about the nature and
purpose of law reforms Rather, it is intended that by
studying the gtated aims and functions of law reform
organisations in jurisdictions similar to our own, and
by taking into account loeal considerations, it may be
possible to ascertain what the functions of law reformers
in this country should be. Although this foundation lacks

depth it will nevertheless serve as = base upon which the

infra-structure of this paper can be developed,

The New York Law Revision Commission (note the use of the
word "Revision" rather than "Reform") was created by
Chapter 597 of the Laws of New York 1934 and was charged
with the following duties:

1. To examine the common law and statutes of the State
and current judicial decisions for the purpose of
discovering defects and anachronisms in the law and
recommnending needed reforms.

To receive and consider proposed changes in the law

recommended by the American Law Institute, the

JeNs Lyon: "YLaw Reform needs Reform" (1974) 12 Osgoode
Hall Law Journal, 421, pp.425

Victoria Unijve
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the Commissioners for the promotion of uniformity
of legislation in the United States, any Bar AssocCc-
iation, or other learned bodies.
To receive and consider suggestions from judges,
justices, public officials, lawyers and the publiec
generally as to defects and anachronisms in the
lawe
To recommend, from time to time, such changes in
the law as it deems necessary to modify or eliminate
antiquated and ineguitable rules of law and to bring
the law of this State, civil and eriminal, into
harmony with modern conditions.
The Commission on the Administration of Justice (recon-
stituted by New York Laws 1931, Ch,186) which had the
function of investigating and collecting facts relating
to the administration of justice in the State, emphasised
the importance of the creation of the Law Revision Commis-
sion and outlined its general purpose in the following
words:
"Assuming that all our present problems are
quickly solved, it is certain that new problems will
arise from time to time which will be just as
pressing as those which now beset us. To the
orderly examination of both types, our proposals
for a Judicial Council and for a Law Reform Come
mission are admirasbly adapted. We recommend these
devices to the legislature in the belief that if

they are asdopted maladjustmetits in adminstration

of justice and in our own system of law generally,




will henceforth be far less likely to reach the

eritical stage."4

The function of the Commission, stated in its simplest
form, is that of advisory agency in law reform to present
to the Legislature from time to time its considered
opinions on various topiecs, accompanied by proposals

for legislation.

According to the Law Reform Commission Act 197C the
task of the Cansdian law reform body is to undertake a
continuing and systematic review of the laws of Canada
with a view to their improvement, modernisation and
reforme In the words of the Commission itself its job
is to "try and ensure that Canada does not have laws
that are bad."®
The purposes of the Commission include the following:
1. The removal of anachronisms and anomolies in
the law,
The reflection in and by the law of distinctive
concepts and institutions of the common law and
civil law legal systems in Canada, and the recon-
ciliation of differences and discrepancies in the
expression and application of the law arising out
of differences in those concepts and institutions.

The elimination of obsolete law.

1934 ReportCommission on the Administration of Justice
(1934 N,Y. Leg. DOC. No.50) pp.51

“The Worst Form of Tyranny" Second Annual Report Law
Reform Commission of Canada pp.7.

S8ee also an excerpt from the Report in McDonald, "Legal
Research Translated into Legislative Action" (1963)

48 Cornell L.Q. 401, 410




The development of new approaches to, and new
concepts of the law in keeping with and responsive

to the changing needs of modern Csnadian society,

and of individual members of that society."6

In practice the Commission's function is one that necessi-
tates an examination of the theory of the law and an
examination of the law itself,

Section 11 of the Act includes among the Commission's
objectives "the development of new approaches to the law
and new concepts of law to respond to the changing needs
of modern Canadian Society". According to the Commission's
Second Annual Report the values which the Commission seek
to carry out this task are those "which in the light of
the general views current in Canadian society could best
be rationally supported and defended."’ The Commiseion
apparently aims not just to recommend the values but to
support them with argument to show that these are the

values most worthy of support.

Law Commission of England and Wales:

Pursuent to S.3 of the Law CommissionAct (U.K.)1965 it is
the duty of each of the Commissioners to keep under review
all the law with which they are respectively concerned
"with a view to its systematic development and reform,
including in particular the cedification of such law, the

elimination of anomolies, the repeal of obsolete and

8«11 Chapter 23 Revised 8tatutes of Canada 1970

1st 50 ppe.

"The Worst Form of Tyranny" Second Annual Report Law
Reform Commission of Canada pp.9




unnecessary enactments, the reduction of the number of
separate enactments and generally the simplification
and modernisation of the laWeessss",
The function of the Commission is to act as an advisory
Body. The Commission was established to plan the course
of reform and to formulate detailed reform proposals
for Parliament. It has been acknowledged by S8ir Leslie
Searman® that:
"One of the valuable functions of an institution
having initiative in matters of law reform is that
it can maintain a continuous watch for defects « a
twenty-four<hour state of alert. Thie balance of
programme between major items of reform and minor
remedial response is, indeed, essential to a
proper understanding of the new pattern of law
reform introducédin 1965, The Commission has a
continuing responsibility of vigilance, and the
duty, as well as the right, to bring isolated or

minor defects to immediate notice, with a view to

Q
their being cured", *

e ~ + 2

The rcle envisaged for the Chief Justices Law Reform
Committee by its founder was to consider "reforms which

requirel the action of Parliament, but which were not of

8. First Chairman of the Commission, now Judge of the
Court of Appeal,

O Scarmen, "Law Reform - the New Pattern, ppas (1967)
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a contentions nature, and which it could be hoped that

Parliament would accept if recommended to it by some

qualified non-partisan body,"19

Herring C.J.ll, classified the reforms in question as:
1. The abolition of obsclete and useless rules, and
2e Amendments to improve existing laws,
It has been said that "the Committee should deal only
with significant matters of principle and not with detaile
of draftinglzf One member of the Committee has said that
its function is to consider matters involving "the inter-
pretation or practical administration of the law'. Another
has sald, "Matters of technical law are of the kind that
should be referred to the Committee Tfor its advice,"t°
Herring C.J, certainly envisaged that his Committee
would prepare draft Bills for presentation to the governe
ment as well as consider Bills referred $o it by the
Attorney-General, and under his' Chairmanship most recome-
mendations were in Bill form'?, In more recent times
recommendations to change the law have not been in the form
of draft legislation unless the original proposal was a
draf't enactment.
The variety of views that have been expressed by members
of the Committee over the years indicate differing inter-
pretations of the ways open to the Committee for reforming

the law. The divergent views perhaps demonstrate the

10. F.C. 0'Brien "The Victorian Chief Justices Law Reform
Committee" 8 MeUsLsRe440 pp.442
11. Chief Justice of the 8tate of Victoria, founder of
the Committee.
12. Dean J., refer F.C. O'Brien, Id.pped43
S«  Professor Z. Cowen; refer F.C., O'Brien, 1d.pp.443
14, O'Brien, Id. PPe 444




vaguenees which surrounds the definition of the

Committee's function.

Caoumon Characteplctics:

There are basic similarities between those statutes which
ereate law reform bodies, Professor Lyonls in fact
bases part of his criticiems of the Canadian Law Reform
Commission on the fact that its statute tende "to look
like a carbon copy of the English Law Commiesion's Act".
Thie eimilarity, as explained by J.%. Moherlé
"not just a matter of copying but of a shared historical

model - the English Law Reform movements of the nine-

-

teenth century".lf

If this explanation is correct can it really be said
that thie model ies appropriate today? This question will
bve answered indirectly during the course of this paper
The common functions of the law reform bodles which
the baees of this study are as follows:
Bach organisation actes as an edvisor to its
respective legislature and executive. Each body
ardently recognises the principle of legislative
supremacy and acknowledges that it can merely act
as an agency to recomnend changes in the law,
Bach body tende to have the general functions of:
(a) recommending to the Legislature amendments to
present enactments or proposed enactmentis;
(b) initisting additione to the law by recommending

to the legieslature reforics which the Commission

J.W, Lyon, "Law Reform needs Reform", 1975,

2 Osgoode Heall Law Journal, 421.
Commic=ioner, Law Reform Commissioner of Canada.
Moher - "Comment" (1974) 2 Osgoode Hall Law
Journal, 436.




deemg t0 be desirable,
e The law reform bodies also have the function of
acting as an agency to which any interested party

can refer ideas for changes in the law.

Like the Victorian Chief Justices Law Reform Committee,
the Law Revision Commission of New Zealand does not
operate under any statute or other formal document,
having been created informally by a Ministerial decision.
Mr. Hanan gave the reason for this in "The Law in a
Changing Society". The law reform machinery, he said,
"eeseeshould continue to be as informal and flexible as
possible. Any rigid structure would be likely to display
disadvantages. In my view it would be a mistake in this
country to attempt to fix in statutory form any part of
the machinery for law reform. It seems better to be

free to modify and alter in the light of experience or as
the circumstances at any particular time dictate, "8
It is not intended to dispute the former Attorney-General's
belief that a law reform system should be as flexible and
informal as possible. Flexibility is considered to be an
extremely desirable attribute for it permits relatively
easy modification in the light of changing circumstances.

However, flexibility and informality can still be achieved

by statutof& codifying in general terms the purposes of the

law reform body. The wording of the statute can be wide

enough to encompass a variety of functions and purposes,

18. "The Law in a Changing Society", pp.25
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If circumstances should necessitate a change in the aims
and purposes of the law reform body then it is not an
impossible task to amend the relevant statutody pro-
visions.

Why bother to statutorily state the functions of a law
reform body? At the present time some lawyers, parlis=-
mentarians and a few laymen are aware of the functions of
the law reform bodies which exist in this country. Cur-
rently any individual, whether he be a lawyer or a layman
whe has a suggestion for a change in the law usually
refers his ideas to his local Member of Parliament and
eventually the idea may be heard by the Attorney-General
who may de@fide to recommend the suggestion to the rele-
vant lew Reform Committee. If individuals could direct
proposals for change directly to a law reform agency then
a great deal of needless procedure would be circumvented,
Furthermore, law reformers themselves would be in direct
touch with the community in whose interest proposals for
reform should be made. One way of bringing a law reform
body to the attention of the community is to give the
organisation statutory recognition. True, additional
steps have to be taken to make the community aware of the

organisation, but at least if there is a statute to refer

to, more people will be familar with the organisation

than if it is simply the product of a Ministerial
decision.

Hence, the functions of law reformers in New Zealand
should, like those in Canada, England and New York, be

statutorily defined.




Following the example of those law reform bodies which
have been examined in this chapter a New Zealand law
reform agency should act as an advisory body to New
Zealand's House of Representatives. The body should alse
have the general functions of recommending the abolition
of obsolete and useless rules; of suggesting improve=-
ments to the existing law and of innovating legislative

reforms.,

D OTHER JURISDICTIONS

As Professor Lyon19 notes, if law reform is to become

measurable in terms of actual results and not Just in the
number of statutory enactments which result from the
organisations' activities, then attention must also be
focussed on changing the law in acecordance with community
expectations. If the law cannot represent through
practical means what the community wants (because of the
impossibility of numerous situations of ascertaining what
the community expects from its laws) then an effort must
be made to educate the community about the law and espec-
ially about changes to the law,

There is nothing impracticable sbout either of these
alternatives. If law reformers are dealing with an area
of the law about which may groups and individuals in the

community have expressed concern then the law reformers

19. J.N. Lyon, "Law Reform Needs Reform", 1974, 12
Osgoode Hall Law Journal, 422, pp.422




Chapter 2,

11,
should receive representations from these people and
conduct surveys to determine what the general feeling
¢f the community is. Most of the law reformer's time is
taken up with studying the law about which few members
of the community have an opinion. If any reform of
this type is to be really effective then individuals
within the community must be made aware of the reform.

The most effective way this can be achieved is by

utilizing the mass media (and in particular television).

Hence the fourth express function of law reformers
in New Zealand should be to inform members of New
Zealand's soclety of developments znd changee which
are recommended by the law reform body. This should

also be a function of law reformers in other juris-

dictionse.

IUE BIRTH OF A IAW REFORM BODY:

Whose function is it to lay the egg and whose job is it
to ensure that the new creation is hatched? Put less
metaphorically, should a law reform body be initiated,
developed and controlled by the legislature, or should
some other institution such as the judiciary or the Law
Society, or s university carry out these roles?

The answer to this guestion (if there is indeed an
answer) cannot be detemined simply by reference to
foreign experiences, after all local factors have to be
taken into account. However an examination of what has
happened in other countries may assist those who care

to consider this issue.




Ihe New York Law Revision Comulssion:

In 1921 Cardozo J., in addressing the Bar Assoclation

of New York City, proposed the establishment of an
agency « he called it a "Ministry of Justice" - to
mediate between the courts and the legislature., Cardozo
J. maintained that what he had in mind was a review of
the law with the aim of making necessary changes through
recommended regislation.

Two years later the Governor of New York 8tate in his
annual message to the legislature, recommended the
establishment of an honorary commission toreview the
law of New York. That year the legislature created

the "Commission to Investigate Defects in the law and
its Administration". It was composed of seventeen
members including the Attorney-General,

The 1923 Commission was not reconstituted, dbut in his
19256 message to the legislature the Governor of New York
referred to the Commission's final report and noted

that it was evidence of a need for the formation of a
permanent agencye.

In 1930 the Legislature, upon the recommendation of

the then Governor, F.D. Roosevelt, created a temporary
legislative Commission on the Administration of Justice
in New York State. This body was concerned more with
the procedural aspects of court reform than with the

substantive. Ite 1934 report recommnended the creation

of a permanent agency, a Law Revision Commission similar

to that proposed by Cardozo J. in 1921 This recommendation

was adopted by Governor Lehman, successor to Governor

Roosevelt.




In 1934, 13 years after Cardozo J's. proposal the
Commission was created by the legislature and was
charged with certain statutory functions which were

discussed in the first chapter.

The Law Comnmission of England and Hlalese.

In England, the credit for inspiring the creation of
the law reform bodies which that country has benefited
from can 2lso be traced to members of the judiciary.
More than a hundred years ago Lord Westbury said that

the lack of any person or groups concerned with

©

20
"obeerving the effects of the law", prevents advances

in legal science and he urged that it be the duty of a
body of men appointed by a Minister of Justice to examine
all law with a view to its improvement. Lord Haldane
echoed the sentiments expressed by Lord Westbury in

the Report of the Committee on the machinery of Governe
ment (1918) of which he was chairman.

A few months before the Law Revision Commission was
organised in New York, the Law Revision Committee was
established in England, the members being appointed

by the Lord High Chancellor. This body made eight
interim reports and six statutes were enacted by Parlias-
ment. The Committee stopped functioning in 19539, In
1952 it was succeeded by the Law Reform Committee which
prepared eleven reports. In 1966 this body was abolished

when the Law Commission's Act (U.K.) 1965 set up a body

20, Nash, "Life of Lord Westbury" pp.191-192 (1888)
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of Commissioners known as the Law Commiesion consisting
of a Chairmen and four other Commissioners appointed by

the Lord Chancellor.

4 ~ 3 . - - °
Y y £ <

In 1944 Sir Edmund Herring C.J, organised a meeting in
the Judges Conference room in the Melbourne Supreme Court

"to consider the necessity of forming some permanent body

within the legal profession to formulate schemes for
21
"

reform of the law on non-political lines, The Chief
Justice was apparently impressed by the law reform work
that had been carried out in England prior to the war and
it would seem that his committee was roughly modelled on
the Lord Chancellor's Committee established in 1934. The
Chief Justices Law Reform Committee is the only major

law reform body with official backing in Australia which
was not established by Act of Parliament or by executive
order,

Law Reform Commission of Canada:

At the annual meeting of the Canadian Bar Association in
Vancouver in September 1968 a resolution was passed calling
for the establishment of a law reform commission #n any
Jurisdiction where no such organisation existed.

When this resolution was presented to the Minister of
Justice of Canada he apparently indicated that he favoured
the establishment of a law reform commission under the

auspices of the Government of Canada. Following negot-

lations between the Federal Minister of Justice and the

2lse F.Ce O'Brien, "The Victorian Chief Justices Law
Reform CommitteeY, 8 M.U.L.R.440
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Caenadien Bar Association in 1969 the Bar Assoclation
resolved that the Govermment of Canada be recuested to
establish a "Canadian Law Reform Commission". This
resolution was presented to the Minister of Justice.

In February 1970 the Hinister of Justice intro-
duced to the Canadian House of Comnons a Bill to establish
a Commission for the reform of the laws of Canada, This
Bill wae passed inlagy 1970 and proclaimed law in June
1870. The Act sets out in substantial detall the membere
ship requirement, organisation, powers and duties of the
Law Reform Commission of Canada.

~h
Attention shall now be focussed on determining what

factores are common to the ecreation of these law reform

The Sheory which underiies the Lsw Commission's Act (1965)

Uelley, and the statutes creating the New York Law Revision
Commiecasion and the Law Reform Commission of Canada is that
the law reform should be the province of the lesiglature;
that the legislature reculres specialist advice in the
plenning and formalation <f law reform; and that this
advice should be provided by a body inde-pendent of

the executive and the legislature, lence, although the
initial inepiration may have come from within the proe-
fession the legislature has recognised law reform as 1its
responsibility. The leglslature has established an
advisory legal body, institutional in character, to plan
the course of reform,

on a leses formal baglis the Victorian Chief Justices Law
Ref'orm Committee also falle within this category. Although

this organisation has not been recognised by formal
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legislation it has received the endorsement of the
legislature. As will be seen later the Victorian Legis-
lature has acknowledged by practical means that it needs
the assistance of sn organisation which has been estab-
lished to propose ways in which the law can be reformed.
this Countrv?

True, other countries whose legal systems resemble our
own have concluded that it is the responsibility of the
legislature to establish and develop their law reform
organisations. But are there factors peculiar to this
country which would suggest that this role should be
played by another institution?

No law reform organisations in this country could enjoy
more independence than the courts have at the moment.
There would be no compulsion, other than the force of
public opinion, upon the Govermment to introduce, or even
provide Parlismentary time for the proposals of any law
reform agente.

The Courte of course continue to develop and modify the
law sccording to the opportunities offered by litigation.
However, although the courte have the technical knowledge

and even perhaps the soclal awareness they lack the

opportunity and the power to tackle the job of law reform

on a scale similar to that enjoyed by law reform bodies.
Lord Devlin recognised the limitations of the Courts
when he said:
"I doubt if judges will now of their own motion

contribute much more to the development of the law.
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Statute is a2 more powerful and flexible instru-
ment for the alteration of the law than any Judge
can wielde Its stretch is unlimited, 1t can over-
turn exieting law, extend an old principle to any
distance or reach out for a new one".gg
Other institutions such as law faculties within the
Universities and the Law Society do not enjoy the inde-
sendence of the courtes though they 2lso probably have
the technical expertise and the Because
of their dependence upon the legislature it is suggested
these ingtitutions can only continue to aet in the
capacity of influential pressure groupe in the process

of law reforme

Sonclusions:

It does not matter who gets the credit for actually
inspiring the creation of a law reform body. Foreign
experience indicates that generally the initiative comes
from within the legal profession and mere often than not
from the Jjudiciary.

The important conclusion is that once the egg has been
laid it is up to the legislature to hatech it. The
creation of a law reform body is ideally the function of
the legislature, for, to be even partially effective
reform must not cease with the appearance of a published
reports The proposals suggested by the organisation must

make their way into the statute books.

22, Lord Devlin, "Samples of Law Making",
pp.119 (1962)
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It is desirable that the legislature creates the law
reform agency because this ensures that the legislature
supports and acknowledges the efforts of the law reform
agency. If the legislature does not create the organiss-

tion then (as shown by the Victorian Chief Justices lLaw

Reform Committee), it becomes necessary for the law reform
/

body to gain the confidence and support of the legislature
if its work is going to succeed. This adds to the burdens
of the organisation and such a task at its early stages
of development may prove to be a stumbling block 1f the
personalities in the legislature and the law reform body

are not capable of meeting these initial demands,

S




Chapter 3.

T5E MEMBERS OF A LAY REFQRM BODY .. COMMISSIONERS
’*'D Cr‘wr &4 ey M i] 1]-:4 o

Thomae Jefferson was motivated to write on one oceasion

that "If dve perticipation of office is a matter of right,

how are vacancies to be obtained? Those by death are few;

29
by resiznation one". The immediate response to Jeffer-

son's question is to insiet that due participation of
office is not a matter of right. But if only a few will
ever have the opportunity to hold office the cuestion then
omes, "Who should the few be? This problem is of
particular relevance when discussing law reform organisa-
tions. What : t of person should serve on such a body?
Who should the administrators be? Who zhould the research-
ers be? (see Chapter 4). Is there a role for laymen to
play? Yet another cuestion is should law reformers be
employed on a full-time basis?
One way of approaching these problems is by studying law
reform systems in Jurisdictions similar to our own. If
some common ratioc emerges themn, by taking into account
local characteristics, it may be possible to determine a

solution.

The Law Commission Act 1966 (U.,K.) providesfor the appointe
ment of a full-time body of commissioners consisting of a

Chairman and four cther commissioners appointed by the Lord

234 Thomas Jefferson, "Letter to Elias Shipman and
Merchants of Newhaven", July 12, 1801.
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Chancellor. The commissioners are to be "persons appearing
to «+¢ be suitably cualified by the holding of judicial office
or by experience as a barrister or solicitor or as a teacher
of law in a University".24 A commissioner may be appointed
for a term not exceeding five years, although he can be
eligible for re-appointment at the end of that period,
Ihe Victorian Chief Justices Law Reform Committee;
The Commitiee, which consists entirely of part-timers, has
always been composed of representatives of the Bench, Bar,
Law Institute and the Universities. The balance between
these groups has changed over the years and has reflected
changes in the organisations represented on the Committee,
The membership grew rapidly from eight to twenty in 1951.
Thereafter it declined a little and at 1971 stood at

nineteen,

The New York Revision Commission:

Section 70 of the Statute which establishes the Coﬁmission

provides that the Commission is to consist of five salaried
members appointed by the Governor, four of whom are to be
Attorneys and Counsellors at law, admitted to practice in

the laws of New York, and at least two of them are to be meh-
bers of Law faculties within the State. In addition there
are four ex-officio members who are Chairmen of important
Committees of the Legislature, (Chairmen of the Judiciary
Committees and Codes Committees of both Houses)s Although
the Coumissioners are not full-time it is important to note

that they receive an annual salary which is partial

24 Law Commission's Act (U.K.) 1965, 8.5
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recognition of the fact that membership on the Come

mission involves a lot of substantisl work.

Law Ref

The law Reform Commis=zion of Canada consiste of four
full-time memberse and two part-time members. Each of the
full-time memberse is resident in one of the following

4

regione: the "Atlentie Provinces", Quebec, Ontario and

the "Wectern Provincese". There is the additional require-

ment that at lesct one of the full-time mewbere is to have

been 2 lecturer in a recoganised Canadian Law School and

one commisaioner or councsel to the Cemmission must have

rracticed at the Bar extensively in the field of Criminsl

The two provlems which immediately arise when attempting
to determine what the membership of the law reform body

should be are; whether the appointees should be full-

time or part-time; and whether non-lawyers should have

a role in the organisation,

The Fnglish tradition in these matters - at least as
demonstrated by the appointment of the Law Revision Come
mittee in 1952 was to have part-time appointees. It was
believed that extensive consultation and systematic review
of the law were rendered virtuslly impossible by the
operation of this system. As 2 consequence the English Law
Commission consists of full-time Commnissioners. The New

York Law Revision Commission and the Victorian Chief
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Justices Lew Reform Committee are composed of part-timers,
while the Canadians have elected to have four full-timers
and two part-tidmers. There is however one distinction
between the part-timers in Victoria and their counter-
parts in New York and Canada. The Victorian Law Reform
body has no source of income. It has been, since its
inception, an entirely voluntary body with no member
receiving any form of income or expenses for his work.

The Canadian and New York Commissioners on the other hand

are salaried.

It would seem to be inevitable that the presence of part-
time members limits the nurber of subjects which the law
reform body as a2 whole can tackle. This is not a criticism
of those extremely capable personalities who become part-
time members of a law reform organisation. It is simply
that the lack of time available to members for law reform

work seriously limits the organisations' activities.

By ensuring that members of the law reform body are
not full-time members confined to nothing other than
the reform of law it is poseible that the best
personalities can be appointed to the law reform
organisation. By insisting on full-time appointees
it is possible that experts from the judiciary, the
practicing section of the profession and the teachers
of law in universities will be precluded by their
other committments from taking part in the activities
of a law reform organisation.

Another advantage in appointing part-timers to a law

reform body 1is that they are not so likely to become

preoccupied with the activities of proposing changes




to the law to the exclusion of realitye. Law
reformers must keep in touch with reality and
although part-timers are not immune from unrealis-
tic ideas there is less chance of them stepping
beyond tle bounds of realism if they have to keep
one foot in the outside world.

A HIQQI:Q'IJ'QPI ag“]];jgn:

The appointment of full-time members for a short period

constitutes a compromise which tekes into account all of
the factors which have just been discussed. The main
disadvantage of members being appointed for too short a
period is that they may not be able to complete projects
with which they are concerned. Thus, perhaps a period

of appointment should be laid down with provision for
re-appointment at the end of that period. It is suggested
that five years be the period of appointment; the

D

wigdom of this decision shall be discussed later."5

Q.Ql“ﬂ ija nggnx bg gjxgn nnagtjgal gﬁj’gg;ﬁ jn Ngwfg
Zealand®

If we are to avoid bullding a law reform system in the
clouds, reference must be constantly made to New Zealand's
distinct characteristics. It would be a mistake to
examine other law reform systems, analyse them, and
extract what are considered to be the most desirable
characteristics from which we may be able to build the
ideal law reform systems Utopia may be an ideal to aim
for but it is essential to keep in touch with reality,

and at the same time strive for those chances we

25 Refer to peosd
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consider to be desirable, History records that 8ir
Thomas More, when he became Lord Chancellor thirteen
years after writing "Utopia", forgot so completely the
tolerant spirit of his Utopians and proved himeelf an
intolerable prosecutor. Law reformers and those who
propose a law reform system must avoid at ell costs the
tvo extremes set by Sir Thomae More. Parthermore, when
meking a comparison with other law reform systems it is
wiece to bear in mind the commentse of the Rt. Hon, S8ip
Alexander Turner who said;

"The situation in

E).Il;y Hiveﬂ. COuﬂtI’y t{-}rl(s.s to ener:‘“te

talf‘:' _in(‘ N - . L. 2 2
< Oi solution which on the whole fits that
2 fits tha

solution best,">®
what then are the charscteristics of this country's
legal system which should be borne in mind when deter-
mining whether it would be practical to have fulletime
law reformers?
In 1965 The Hon. J.R. Hanan, Minister of Justice,
suggested that the reasocns why "Law reform in New Zealand
hag been inadequateés.sseinclude the lack of sufficiently

O
highly cualified staff.”'?

A factor which suggests that perhaps this country is not
kK

lacking in potential law reform 'commissioners is the
nurber of individuals currently engaged on & pert-time
basie in law reform worke At the present time there are
forty-one lawyere (mainly practitioners, teachers and

Government Department lawyers) serving on the five law

Reform Committees, In addition to this there is the Law

26 "Changing the Law", 19690 8 NeiesUsLsR.104, pp.412
o%7. "Law in a Changing Society", pp.20
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Revision Commission itself which, however, cannot be said
to be actively engaged in law reform work. If this number

of extremely capable individuals is prepared to work on a

art-time basis, without remuneration, thencan it be

authoritatively stated that because New Zealand has com-
paratively few lawyers there would be insufficient highly
gualified staff to act as Commissioners?

Practitioners could not leave thelr offices without
complications arising and many academics would be missed
from their Universities. However, these problems are

not insurmountable.

The New South Wales Law Reform Commission which serves a
jurisdiction a little larger in size than New Zealand

has four full-time commissioners who sit under the chair-
manship of Mr. Justice Manning., It is belleved that
salaries comparable with those of Judges are pald to the
commissioners. No difficulty was apparently foundéd in
persuading a senior barrister and an experienced solicitor
to accept appointment to the Commission. The fourth
member is & law teacher who acts as a Commissioner while
on leave from his University. Professor David Benja=
field and Professor William Morrison of Sydney Law School

have both served in this capacity.

reform work full-time?

In an attempt to find an answer to this guestion a
questionnaire was sent to those people currently serving

on the five part-time law reform committees. All members
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of the five law reform committees were contacted (41 in
all excluding the secretaries), however, only 28 responded
to the survey. The guestionnaire described a hypothetical
law reform body similar to the type which this research
paper concludes as being the most appropriate for New
Zealand. Committee members were asked:
"Assuming that -
l. You would be paid a salary eguivalent to that of
a Supreme Court Judge;
2« You would hold one of the five positions of
"Commissioner";
You would be assisted by a full-time research
staff;
That if you are a University Staff member arrange-
ments could be made with your University so that
you could return to your position after serving
with the "Commission";
That the functions of the "Commission" would be:
(a) To recommend to the Legislature amendments to
present enactments or proposed enactments;
(v) To initiate additions to the law by recommend-
ing to the Legislature reforms which the
“Commission" considers to be desirable;
To act as an agency to which any interested
parties can refer ideas for changes in the

law;

To inform the community at large by use of the

media of any changes in the law which are

recommended by the "Commission";




Would you ==

1.

(a) Consider serving on
such an organisation
for;

Probably serve (if in-
vited) with such an
organisation for;

Never serve with such
an organisation

you:

Currently in private
practice?

Currently employed by
a University:

(e) Currently employed by
a Bovernment Depart-
ment?
The statistical resulte of the survey were as follows:

1s '3

(a) Consider serving on such
an organisation for

Probably serve (if in-
vited) with such as
organisation for

(e¢) Never serve with such an
organisation

Total = 12,
In electing to state that they would never serve with such
an orgenisation three practitioners were courteous enough
to send very full explanatory letters. Their reasons for
not wishing to work on a full-time law reform body were very
understandable and were in fact predictable. Their lack of
enthusiasm for a full-time career in law reform is due to

the fact that they prefer practice, and would not be

attracted to the somewhat different life of a full time




28.
"Law Reform Commissioner". Rarely is it practicable to
take a period off from practice for an activity of this
kind. However, the results of the survey are surprising,
The writer expected that probably all practitioners would
state that they would never serve on such an organisation.
In fact, however, this group turned out to be a minority.
Hence it would appear that there is a general willingness
amongst some practitioners to participate in law reform

work on a full-time basis.

o 1 i

Consider serving 8 ol
with such an organ- |
isation

!
1
!

|
1

Probably serve (if :
invited) with such
an organisation

!

WiSem——
Never serve with such i |
an organisation ! 1
..3...__4‘ Total = 8
Only one person currently employed in a University stated
that he would never serve on such an organisation. His
reason for not wishing to do so was that he retires at the
end of this year, hence quite understandably he does not

wish to pursue another career.

Five replied from this category. Two of these said that they
would never serve on such an organisation (one because he

had retired and was only working in the Department on a part-
time basis and was soon to retire permanently). Of the
others one saild he would consider serving on the body for

five years; one thought he would consider serving in the




organisation for four years, and the other thought he

would consider serving on the organisation for six years.
One person was not employed in any of these categoriecs

but said he would consider full-time law reform work for

five years. Two others gave reasons why they considered

it inappropriate for them to reply to the cquestionnaire.
If one accepts that those currently engaged in law

reform work on a part-time basis have the desirable skills

then it is eapparent that there is no shortage of highly

cualified people prepared to engage in full-time law
reform worke.

A common characteristic of the foreign law reform bodies
studied in this paper is that no branch of the profession
appears to be relustant to participate actively in the
operation of the law reform agencies.

The English Law Commission for example, consists of the
Honourable Mr. Justice Coocke as Chairman and four full=-
time Commissioners who are from the teaching and practicing
branches of the Profession.

The total number of Supreme Court Judges on the Victorian
Chief Justices Law Reform Committee has steadily increased
over the years from two in 1944 to six in 1971. The
Committee has alwaye included members of the Bar. During
the period 1945-50 up to six barristers attended annually
but since then there have been three attending regularly.
gince 1957 three solicitors have attended most meetings
but previously the Law Institute was represented only

occasionally. The number of academic lawyers on the
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Committee has also steadily grown so that the position
now is that both Melbourne and Monash Law Faculties have
two representatives on the Committee, with one of Mel=-
bourne's being the Secretary.

It 1s a statutory recuirement that the New York Law
Revision Commission consist of at least two academiec
lawyers and that two others are to be Attorneys and
Counsellors at Lawe There appeare to have been no dif-
flculty at all in recruiting a high calibre of personality
to fulful these postse The first appointees were the Deans
of the Colombia Law School and Cornell Law School (Chair-
men) and two practicing attorneys. At the present time
the law profession is represented on the Commiscsion by

a Professor from Cornell Law School (Chairman); the

Dean of the Law Faculty at New York State University and
two practicing attorneys from New York City.

The Law Reform Commission of Canada is currently chaired
by the Honoursble Patrick Hartt, Justice of the Supreme
Court of Ontatio. The Vice-Chairman is a2 Justice of the
Superior Court of Quebec, while the other two full-time
memmbers are a highly qualified practitioner and a Pro-
fessor at Osgoode Hall Law School who also is a member of
the Department of Sociology at York University. The two
part-time members are legal practitioners, one from
British Columbia, the other from Quebec.

Until the advent of properly constituted law reform
bodies the law developed @ and adjusted to new ways of life
by the Judicial Common Law process and the legislative

enactments. As in the past, the Judiciary of today have

a major role to play in the development of the law. They
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They constitute an extremely intelligent and capable
portion of the profession and thelr experience and knowledge
has proven tc be invaluable to the functioning of those
law reform bodies which they participate in.
Their reluctance to engage in the work 8f the Law Reform
Committees presently operating in this country is partly
due to a feeling that they should not enter the legis-
lative field, even indirectly. However, as noted by the
Hon. J«R. Hanan "The participation of Judges in the work
of law reform is not regarded as objectionable in England
or the United S8tates and 1t should not be in New
Zealand ‘t;oda:,'."“’28
Furthermore, at least one member of the New Zealand

Judiciary has participated in law reform activities fairly

recently. According to Dr. J. Robson.?9 the New Zealand

Law Ret®ision Commission in 1969 consisted of 17 members
one of whom (Turner J,) was a Supreme Court Judge.
Magistrates generally tend to have been over-=looked when
it comes to selecting appointees to law reform bodies.
However, it is suggested that Magistrates also have a
great deal to offer., They are by no means unmintelligent
or incapable of participating fully on a law reform body.
In those areas of the law which Magistrates freguently
deal with they would probably be able to lend invaluable
agssistance to a law reform agency.

If a full-time law reform body were to be established

in New Zealand then it is suggested that at least one

Commissioner should be appeointed from the Judiciary.

28. "Law in a Changing Society" , pp.25
29, "The Machinery of Law Reform in New Zealand", 1969

PDe 6.
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This would of course involve appointing a temporary judge
or Magistrate to relieve the appointee during the period of
hie service with the Law Reform Agency. A salary egual %o
that of a Judge would have to be paid to a '‘Commissioner”
appointed from the Judlciary (and every other Commissioner).
Law Practitioners:
A law reform agency which is not partly composed from the
practicing branch of the profession could run the risk of
occasionally sponsoring proposals which are theoretical

rather than practical.

8ir Alexander Turnerc? pecognised that practitioners cannot

alwaye prove to be effective as watchdogs and for this
reason he advocated the retention of the present law Revision
Commission which "permite experienced men of law to express
a deliberately balanced final view'".

It is suggested that in a law reform body no group from
within the profession should be able to dominate. In the
process of law reform all branches of the profession havé
something to offer but no category is more valuable than
another. To permit practitioners to dominate would be as
ecually unfortunate as to permit academics or members of the
Judiciary to play a leading role.

1f the New Zealand Legislature were to establish a full-
time law reform body then it is essential that at least

one "Commissioner" should be a legal practitioner. If he
were to be paid a salary ecgulvalent to that received by a
Supreme Court Judge then it is less likely that well cuali-

fied and talented law reformers from within the practicing

30. "Chenging the Law" 1969 8 NeZ.UsL.Re 404, pp.411
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part of the profession would be reluctant to participate in
law reform work on a full-time basis. The prestige involved
and the satisfaciion of engaging in law reform work would
also act as incentives to a wouldebe law reform "Commissioner!
If rewards such as these were created it is suggested that as
the survey shows, there would not be much difficulty in
finding =2 practitioner who would be prepared to accept an
appointment a8 a full-time law reformer,

Law Teachers:

If law teachers participate in law reform work on a part-
time basie there is a definite risk that their teaching

may suffer becsuse of the demands made on their time and
energy. Another possible problem raised due to law teachers
engaged in part-time law reform is the question of whether
the University forfeits part of its control over ite staff.
Because of the skills and expertise which law teachers have
to offer it would be most unwise not to include them in a
law reform agency. It is suggested that the best solution
is for the University to give law teachers leave of absenee
so that they can be engaged by the law reform body on a
full-time basis.

By doing this the advantages of a full-time commissicner
would be satisfied and although some universitiecs would lose
the services of one or two staff members for the period of
appointment they would be able to take the appropriate steps
to ensure that relieving staff are employed.

=Y — :

Professor J.MeDonald hes meintained that "eome of the success

the New York Law Redsion Commission has had with its

programme is attributable to the extraordinary continuity




of service of its members."al

The terms of the appointed members are five years and are
s0 staggered that one of them expires each year. Thus
there have only been 23 members appointed since the Com-
missione beginning and of these 23, five currently compose
the appointed membership.
Each fulle-time member of the Canadian Law Reform Commission
is appointed for a term not exceeding seven years, and each
part-time member of the commission is appointed for a term
not exceeding three yescrs. Any member of the commission
can be re-appointed.
Members of the English Law Commission are appointed for a
term not exceeding five years, although each commissiomer
is eligible for re-appointment at the end of that period.
Each of the law reform asgencjes established by statute
seems to emphasise the need for continuity of service by
allowing each member of the body to be re-appointed at
the end of his term in office.
Emphasis has been placed throughout this paper on the need
for law reformers to be in touch with what the community
exects and wants in its laws. It is suggested that if
law reformers become involved in the actual process of law
reform for too long they run a rezl risk of losing touch
with community exvectations. Furthermore, if law reformers
are to be imaginative and enthusiastic in their efforts to
reform the law it would ceem desirable to take steps to

prevent them from becoming "jaded", Both of these pit-falls

can be avoided to a certain extend by limiting the period

3le lMcDonald "Legal Research Translated into Legislative
Action" (1963) 48 Cornell L.Q.401, pp.442




for which full-time law reformers remain in office.

At the same time however,
sufficlient time tc

areas of the law where

involve a considerable
The New York Law Reforp
rears reviewing the

sion of all other work

com;

a five year period of

» una

t is essential to give law
ertake and complete reform
desirable.

reform is deemed

amount of time in some
Commission for example,
Uniform Commercial Code to

(1952-55)

romise which is being mooted in this paper is that

should be laid down with

the end of that periocd.

provision
In 1933 when Governor Lehman proposed the establishment of
the New York Law Revizion Commission his suggestions were

similar to the plan outlined by Justice Cardozo. However,

one major difference between Governor Lehman's proposals
and the Ministry of Justice suggested by Cardozo J. was
that the Governor thought that at least one member should
be a laymane This recuest was adopted and since its initi-
ation one non-lawyer sppointee has been permitted in the

New York Law Revision Commission. Appointmente to the

English Law Commission are limited to well cualified lawyers.

A similar recuirement exists for appointees to the Victor-
ian Chief Justices Law Reform Committee =2nd the Law Reform
Commission of Canada.

The Disadyvaptages of having a non-lagyers

1.

The day-to-day work of a law reform agency is largely

of> rggearch and drafting routine. This basic work

sets out what the law is and indicates where there are

ambiguities and needs for change. In this routine
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sociologists or dher laymen would have to play a

walting game,
A, Il es in deciding what sort
lawyer should be appointed. There 1s a risk
economist, sociologist, philosopher, politica
scientist or any other expert would be equally cone
fined in his outlook as a lawyer. A sociologiet,
for example, may be unable to assist a law r form
dy which is investlgating the law concerning the
company charges. The same sociologist
may however, be invaluable if the law reform body were
igate the grounds for obiaining a separation.

cec aof levmen ou a Law Reform Bodys

that the contrivution of non-lawyers comes
after the stage when initial research has provided a degw-
eription of the law as it is. At this stage, laymen and
members of other disciplines have a vital part of play;
they may well see injustices or anomolics not evident to

the unaided eye of the lawyer.

Although lawyers are adequately eguipped to desPibe current

lawse an understanding of a good deal of modern legislation
can only be arrived at with knowledge of the social and
economif forces which shaped it. Its reform and revision
equally depend on such knowledge. This means that law
reform bodies must carry their enquiries beyond the law
texts and reports. Few lawyers have the ability to be
able to carry out the enquiries which should occupy the
time of & law reform body without the guidance and assiste

snce of the sppropriate experts,




Caonclualon:
when one considers the diversity of subjects which a law
reform organisation may examine it vecomes evident that
no single layman would be completely ecuipped to assist
these who are charged with reforming the law.
This problem could be overcane howev f the w refc
body could recuisition the services of a layman who
the topie which the organisation was
gected accordingly that e law reform body should
6f full-time legal appointees with provision that

as many lay persons as the "Commissiomers" consider

necessary, ve appointed to the orgenieation's research

gtaffs.
There appears {0
reform bodies which have been selected for examinae
1eo ne evident relationship
the organisation and the
e jJurisdiction which they serve. The Victorian
Chief Justic Law Reform Comnittee for example, conslate
of nineteen members at the present tlme, whereas the
English Law Cpmnission which hes to serve a far larger
juriediction, consists of five members. The fact that
the English Comnmissioners are "fulletimers” and the
n Comittee consiste of "part-timers" is not of
any real relevence if one takes into account the faet
that the New York Law Revision Commiseion coneists of
nine “"part-timers' The Csnadian Law Reform Conmission
congiste of four full-time permenent Comniesioners and

twe
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If a full-time law reform agency is appointed it is
essentisal that it is large enough to include representat-
ives from all branches of the profesclon.

The Conmission must not be so small that it is limited

to the aéministrative function of assigning topics for
gtudy to other groups and yet it must also avoléd becoming
too large so as to be administratively unweildy.

It ic suggested that a full-time Law Reform Agency in
this country should consist of five persons from within

the profecsione One member should come from the Judiciary,

one f£

rom the Universities and at least one should be a

practitioner.
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by the Hone. J.R, Hanan asg
in the process of law reform

At present research is

organisations for research staff
determine a solution which

modification, to the New

Cansdian Leyw Beform Commissions

In addition to the four full-time Commissioners
and two "part-timers" the Canadian Law Reform
Commission consists of a full-=time

speclial assistant

one rescarch persomnnel,

The internal structure of the Commission can be
represanted diagraimatically in the following

way:

32 "The Law in a Changing Sodety", p.20




4 full-time
2 part-time

—Commigsioners

1 Secretoary

1l Special Co-ordinator

5 Project Directors

26 Research Cfficers

The number of Research Officers is not predetermined
or fixed.
In addition to this staff 79 other personnel were come-

miesioned for specific research projects during the

earch Officere employeéd with the Commission
legal practiticners and two were formerly very

high-ranking police officers. The other 18 research

personnel were generally young graduates (nine with

Masters Degreces in Law, one with a Ph.D) who appear to be
prepared to spend gbout two years with the Commission
before embarking on their careers of practicing or
teaching laws

Law Counmnission of England 20d Halessl

The Fnglish Law Commission, in sddition to its five full-
time Commissioners, consists of a estaff of 48: a perman-
ent secretary, five draftsmen, 20 other lawyers and 22
non-legal staff. In addition there are three lawyers and
one member of the non-legal staff employed on a part-time
baeise

As well as this staff, 59 other practitioners, judges,
teachers of law and civil servants jolned advisory bodies

to the Commies iuring e 1lo75 year.




Apparently there is nc shortoge of highly cualified
applicants who regard their service with the Commission
as valuable training for practice or teaching. Preference
ie given in sppointment and calary to those who have had

practical experience either in an office or in chambers.

The besic research of the New York Lew Revision Comne
wission is carried on by recearch gesistants who are

mewbere of its reguler staff and by research consultants
vho are engaged only for a particular topice The consulte
ants may be law teschers or preactitioners working within
the State.

Recearch sesictants ere employees of the State. They are
paid annuel ssalaries on the same basis as other State
employees and are a part of the 8tate Civil Service. "For
the most part, a typical research assistant is a highe
ranking recent law school graduate who takes the job with

the idea that it ie a temporary step(one year or two) in

WG

ovtaining expericnce and prestige.’
o
The Victorian Chiel Justices Lav nc.orm Committee is
organised so that the Coumittee comes to a decision on
the bapis of ite own resources or by seeking the advice
o1 a subv-committee.
Initislly it seems that members ci the sub-commnittee came
subetantially, if not exelusively, fron members of the
full commnittees This policy was sbandoned in the ecarly

1950's and most appointuents to sub-comilittees have since

w——
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been left in the hands of the organisations which the
members reprecent,

In 1056 at the suggestion of the Dean of the Faculty of
Lew at Melbourne University the Law School of that Unie
versity took over the general administration and secretar-
il work of the Committee, These duties have proved to be
a burden to the ¥elbourne Law School but with assistance
of an annual subsidy from the Victoria Law Foundation 1t
appears that Melbourne Univeralty is prepared to continue
to make available the administrative and research facll-
ities which the Law Faculty possesses,

No reseapchers are employed directly by the Committee, All
of the basic research has to be earried out by the indivi-
dual members of the Coumittee or sub-committe, depending
on which branch of the organisation is undertaking the

reform of the topic.

¥

tow ahmmld s Hew Zealand Law Reforp Ags

1t has been said of the Canadian Law Reform Commission

that "..ss0ne would expeet to find, as the fundamental
principle of refori, on unsiructured network of functional
astivities bullt arcund the best available minds, supported
by flexitle administrative services manned by result-
orientated 'doers' operating free of hierachial principles

and buresucratic restraints. Unfortunately this 1s not

54
aka B W
88

if we accept the validity of this criticlem it may bve

possible to attribute some of the bplame for the fallings of

the Canadian Comuission to ite internald organisation. As

34, J.5. Lyon, "Law Reform Needs Reform", 1974, 12 Osgoode
Hall Law Journal, 421, pp.425
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As the diagram on p.40 showe there are at least six rungs
within the hierachiasl ladder of the Commission. It is
little wonder that the activities of those within the
Commission have been described as being that of law reform
manufacturers employed to msn the assembly line from which
innumerable reports emerge.55
It is suggested that the desirable attributes of the
internel organisation of any law reform bedy would have
to encompass the following:
1. The sbility to determine concisely and accurately

what the present law is;

The sbility to decide what the fallings of the

present law are;

t muet be able to propose a viable veforp through

the assistance of all interested parties,

It must have the ability to present its proposals

in a convinecing snd logical way to the Legislature

and to the community at large.
The internal orgzanisation would, it ie suggested, have to
be administretively flexible so that it could cope with

the great diversiiy o bjects which it may be called

unon to reforms Those who are employed by the law reform
¥ P

bvody would have to posses extremely able minds in order
to cope with the ccmplexity as well as the diversity of
gubject matter which they may deal with.

ish Law Commission and the Victorian Chief Justices
have opted for a more streamlined

Law Reform Comuittee

internal structure than the Canadians. The English

56. JelNs IA,Y Oy 14. PDhe 426




Commission for example, will assign a member of its staff

to one general area of law reform and after including a

particular subject in its programme assigns the topiec to

the relevant group. The staff, working under one or more
commisslioners, undertakes the task of drafting a working paper
which states the present law, the problem, the changes
which should be made and assembles the arguments for and
againcst the solution which i 2C Omment The draft is
consigered by (he Commission and circulated to the interested
parties before being prepared in the form of a report which
is submitted to the Lord Chancellor together with a draft
Billi. The researcher who first became involved with the
preparation of the report will be concerned with the passage
of the proposed reforms during every stage, including
ultimately on some occasions, being present when the Bill
is tabled bvefore Parliament,
The English system enables, therefore, able-minded people
to work in a fairly streau-lined system so that they can
establish what the law is, where it has gone wrong and

e suggestions for reform in a convineing manner after
having consulted the varicus interested parties.
It is suggested that the English Law Commission serves to
illustrate how a law reform body can best carry out those
tasks which it 1ls charged with. There is of course a need

of skills whiech the Law Reform Body can




Adminictrative Becraetary:

The Administrative Secretary playe a significent role in

ose law reform bodies which have been studied in this

etery of the English Law Commiselon at the present

time is Mr. Cartwright-Sharp who was formerly employed in
the Lord Chancellor's office. The Secretary tc the Law
sion of Canada 1s Mr. Jean COte. It would

receives asscistance in hie sdministrative

- - - M - .
Rene Jdiarin who 1s deslignated

3

and Co-ordinator, and Colonel H.G.Cliver,
of the Bar of British Columbia who is
operations end research perconnel. The Secre-
of the Victorian Chief Justices Law Reform Committee
alwaye been regarded ss a full member of the Committee.

The position o ‘o thou Loth Melbtourne and Monash Law
Faculties have two reprecentatives cn the Committee with
one of Melbourne's teing the 8ecretary. The New York Law
Reision Cammiesion hae celected not to create the position of
Secreéety, rether the director of research is responsible for
earrying out the secretarial end administrative requirements
of the Conmission.
The functione of the Administrative Secretary of a fulle
time Wew Zealand lsw reform bodywuld include, it is suggested
he delecation of researeh projects to the research officers,
ensuring that all interested partles receive coples of pro-
ject studies so that they can make constructive submissions;
the prepsration of en annual report on the workings and
achievements of the law reform body; publicising to the
community the effeet of the orgenircation's work which is

enacted.




W _DRAFTSMEN 3
A law reform body, if it is to be effective, must convince
the Legislature; of the desirability of the proposals contained
in its suggestion for reform, It ies not mandatory for the
Government to introduce any proposed Bill which the law
reform body may draft. However, if = Bill is drafted by the
law reform agency there are two factors which favour the
posesibility of the proposals being enacted.
The first is that individual Parlismentarians may avail
themsglves of the proposed Bill and introduce it as a Private
Member's Bill. The Government of the day would, it is
suggested, be reluctant to allow this to happen frequently
for the following reasons. If a member of the Opposition
elects to introduce the Bill this reflects poorly upon the
Government. That member of the Opposition will benefit
(and so will his Party) from the publieity which invariasbly
surrounds the introduction of a Private Member's Bill. Any
publicity given to a member of the Opposition in respect of
the introduction of any legislation which concerns an area whers
the Government should be taking the initiative will reflect

adversely upon the Government of the day. If a member of the

Government's back-benches introduces a Private Member's Bill

on a topic which falls within a specifiec portfolio, this
also reflects poorly on the Government for it indicates that
some members of the Government party are dissatisfied with
the manner in which a particular portfolio is being admin-
istered.

The second reason is that the failure of the Government t
introduce a proposed Bill which has already been drafted may

receive adverse publicity from the mass media. It is
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sugpented that the press in particular may not be reluctant
to express the view that a Government which fails to intro-
duce Bills which have already been drafted is not particulare
1y progressive. This sort of eriticism would of couree
depend entirely on the character of the propoeals concerned,
But if mnced law reform agency of the type
envisaged were to make intelligent proposale then it is
highly likely tha e prees will cuestion the wisdom of

a Government w ails to introduce any proposed legis-
lation.

Therefore, if the proposals of the law reform body are

nc'i(\"“ (}I"ie{‘ 'Ly a (71’!""'{‘1 }.‘ill’ til!" ﬁ}l"f}f‘:(\f’ (_‘f t"“(_’ ~POLZ’O‘7"1¥’,
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contained within i¢ veing implemented are greatly enhanced.

interesting to note that in “ngland, by December

of the 64 reporte which had been laid before the

of Comnons, 47 have been enacted or formed the basis

2zislations A lot of this success, it is suggested,

can be attributed to the fact that each report contains a
draft Bill,
in order to enhance the likelihood of a New Zealand Law
Reform organisation succeeding (as far as statutory results
are concerned) it is suggeeted that the agency should have
the services of at least one law draftsman on ite staff.

Reseapchers:

Researchers in those orgenisations which have been studied

appear in general to be young law graduates with impressive
academic backgrounds who regard their service with the law

reform body as a prelude to their respective careers,

Because a full-time law reform body in this country would be

a modern creation it would be unlikely to attract the
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services of well established practitioners or teachers who
have to give up occupational security and high remuneration
in order to work as researchers.

On the basis of foreign experience research officers employed
on a full-time basis by a law reform body would tend to be
law graduates. The functions which they would be charged
with (i.e. determining the law, analysPe, ite inadequacies,
etc.) call for a high degree of legal skill. However there
appears to be no reason “hylaw graduates only should be
employed as research officers. Graduates from other fields
may be apt in determining the inadequacies of the present
law and they may be able to suggest viable alternatives,
Accordingly they should be encouragei to join the research
staff of the law reform body. It is suggested however, that
law graduates have a predominant role to play in research
activities and so numerically should form the majority in
any research staff.

Concluslonss

Mention has already been made of the desirability of having
a streamlined internal organisation which ensures maximum
efficiency from those employed within the organisation.
Those within the organisation must be inspired to work
conscientiously towards the goal of reforming the law. 1t

is suggested that law reform researchers would get the
greatest amount of satisfaction if, as in the English law
gystem, they could participate at every stage of reform. It
is essential to avoid the state of affairs whereby researchers

feel that they are simply a part of an assembly line doing

one small part in a law reform project before conveying the

work to the next person in the line. This situation, although




it may be efficient for mass production, does not
necessarily inspire the law reformers themselves to do all
within their power to ensure the success of a project.
Accordingly, it is suggested, that a New Zealand Law
Reform body should not be too dissimilar from that which
ie presently operating in England. It is envisaged that a
three tier system would ensure maximum efficiency from
those working within the system and would ensure that
reform projects do not become tied up in the bureaucrat]
internal machinery of the law reform bodye
A project should be assigned to a research officer (or
team of research officers - if the need arose) by the
administrative secretary. The research officer(s) working
under the supervision of a "Commissioner" would then pre=-
pare a report outlining the present state of the law; where
the failings of the present law exist and a suggestion of
what changes should be made., This stidy would be widely
publicised to all interested parties who would be asked to
send written submissions to the law reform body. Once
all the submissions have been received it is suggested that
the research officers concerned and the Commissioners should
go into committee to analyse the proposals and submissions.
From there it would be the duty of the original researchers
to prepare a report on the findings of the committee. This
report would have to be endorsed by the committee. The
report would then be referred to the law draftsmen employed
by the law reform body who would be charged with the task

of preparing a draft Bill which encompassed all of the

proposals contained in the report. This report, together
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with the draft Bill would then have to be tabled before
rarliament. Should either the Government or a kMember
elect to introduce the Ball then one of the original
researchers and the supervising "Commissioner" should be

available to sit on the floor of the House and act as

advisors during the passage of the Bill.




EXTERNAL ASSISTANCE,

The views of all interested parties are essentlial in any
systematic reform of the law, for “the law depends on a

broad consencus to achieve an effective ordering of social

Py

36
relations in a democratic society." Reforming laws

means more than changing them; it slso means improving
them. Cromwell's Parliament once passed an Act outlawing
Christmas - a change true, but was it an improvement. Did
the new law reflect a true social need? The problem is

of course to determine whether the new laws reflect a need
and whether they receive the broad endorsement of interested
partiess There must not be alterations for alterations'
sake: new laws must truly reflect societies' wants and
constitute some genuine progress.

How then d o the law reform bodies which, from the basis

of this study undertake to ascertain the views of interested

parties on a particular toplc?

In New York State the Law Revision Commission does not rely
to any great extent on submissions from other interested
bodies. During the legislative session the Commission
distributes multilithed copies of its recommendations to
bar associations throughout the 8tate , to official and
unofficial agencies concerned with legislation, and to all

interested persons who request them. The bulk of submissions

36 Law Reform Commission of Canada, first report,
*Research Program", pp.6
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on any proposal drawn up by the Commission come at

the legislative stage. To allow time for comment and

consideration of eriticism, action on the Commission's

Bills has customarily been deferred by the Legislature
until after a public hearing on the Bills held jointly
by the Senate Assembly Committees on the Judiciary and
Codes.
canad Law Ref o it and
In Canada as soon as a project has been completed on a
given topic, the Commission publishes its findings as a
study paper. This paper is distributed for comment to
special interested groups and depending on the topic, to
private individuals. At the same time the Commission
arranges extensive coverage for the paper in the press,
television and radio. In the light of its reception and
the comments and criticisme received the Commission itself
prepares a working paper embodylng its own tentative
recommendations. This working paper is given similar but
wider coverage. Finally, depending on the way this paper
is received, the Commission prepares a final repors to
Parliament, including where necessary, draft legislation.
An example of this can be seen in the Commission's work on
the law of obscenity. The Criminal Law Division of the
Commission produced a study paper to do four things: to
raise the issues, to review the empirical findings, to
explore the problems from a philosophlcal standpoint and to
set out the project's reasoning and recommendations. These
were:
1. That obscenity should by and large be taken out of
the eriminal law and that it should no longer be an

offence to sell or display obscene literature or




representations;

That it should remain an offence to exhibit such

material in public;

That it should remain an offence to sell such material

t0 young personse.
These reconmendatione, together with the supporting argue-
mente contained in the study paper, were sent out and
issued to the press., lenmbers of the project asppeared on
television and took part in radio programmes to explain
and defend the reconmendations. Discussions were held with
a asociations and other bodies.
The next step was for the Comnission to prepare & working
peper on obscenity based to a large extent on the criticisms
and comments receiveds The working paper was given a
similar coverage and was generally favourably received by
the medias
Apparently, to some extent the responses were disappointing.
This wae not due to a lack of criticism, indeed a great
denl of the eriticism was welcomed by the Commis=ion. Rather,
disappointment was due to a failure by the Commiseion to
generate as much interest and discussion as it had expect-

ed,

In England, after a draft paper is drewn up by the Conmnlte
sion's staff and studied by the Commission it is made avalle
able in Xeroxed form to those who are interested. The

circulation list may include as many as 500 addresses

depending on the subject-matter of the draft working paper.

The Society of Public Teachers of Law, the Bar Council and

the Law Society are given sufficlent copies for circulation
Victoria University Of

Glimstan
yyeilliiigtiaii

Law Library




to their owvn subecommittees. It ic made clear that the
draf't containe only a proposal on which commente are
invited, It is understood that the Commission receives
substantial assistance from the law teachers whose speclalist
sub=conmittees take great pains to provide detailsd conments
on each proposal. When the replies are received, a second
working paper is sometimes issued and further comnments
invited. Only when the Comnission has secured opinions and
considered them 1s a report prepared for submission to the
Lord Chancellor.

It would appear that in some inetances the work of the
Commiseion has benefited greatly from the consultation
progremme which is followeds The Commission'e Report off
Injuries to unborn children was presented to the Lord
Chancellor in June 1974. This report was the product of
nearly two years' work. From the Comniseion's point of
view, the report was a stiriking example of the value of the
consultative processes which were followed.57 The Come
mission has acknowledged that without the advice and help
of' the medical profession no report would have been
poesible,s Apart from providing the mediecal bvasis of the
report, the Commission's consultation 1led to medical
changes in the provisional views which it had formed on
matters of poliey, such as the mother's liability for her
own child and the effect of the mother's contributory

negligence on the child's right againet others. These

changes were reflected in the passage of the Commission's

report which departed from the provisional views which had

in its

—

37. Ninth Annual Report of the Law Commission. pp.l




Ninth Annual Report the Conmisesion maintained that they
"Welcome the opportunity to change our views when we think
they have been shown to Ve wrong. We have done so on
other occasions in the past, and we have no doubt we shall

oi'ten do 80 again. %Ye regard this attitude as essentiasl

to the proper performance of our functions,"®°

The Victorian Chief Justices Law Reform Committee would
appear to have opted for a more narrow approach. This
Committee has not to date actively sought the assistance
of outside organisations. The reasons for this appear to
be two-fold.

Firetly, the Chief Justices Law Reform Comittee prepares
a lot of its reports se submission t¢o the Statutes Law
Revision Commlittee, Once finaslised, a recommendation of
the Committee which arose from a request by the Statute
Law Revielon Committee is forwarded to that Committee
together with any sube-commnittee reports adopted during
discussions In the event of the Chief Justices Conmittee
reaching its decision after the Parliamentary body has
finiched taking evidence the recommendation is forwarded
to the Attorney-teneral, In all other cases, whether the
source of the inaquiry be the Government, some organisation
such as the Law Institute or a private individual, the
Committee's recomuendations are forwarded to the Attorney=
Generals It woulé seem that the Victorian Chief Justices

Law Reform Conmittee regarde itself as one of the many

38. MNinth Annual Report of the Law Revision Commission,
PPel




bodies and organisations which can make submissions to the
Legislature on 2 particular case. Hence the attitude of
the Committee appears to be that it need not act as a
recipient of submissions which could be most effectively
directed to the appropriate Parliamentary body.

The second reason would appear to be that the Committee
iteelf consiste of a large body of personnel representing
all branches of the legal profession. Accordingly, any
member of the profession who has a particular interest in an
aea of the law which the Committee is studying can very
readily make his own views known by contacting the represent-
ative of his branch of the profession who is serving on
the Committees Although this may, in a limited sense,
satisly the requirements of members of the legal pro-
fession, it is not a way of allowSng other interested
parties to expreses their views.

Conclusiongs

If New Zealand law reformers are to be kept in touch

with the expectations of all interested parties within the
community, then it is essential that provision be made

to enable them to receive the ideas and views of those
individuals and organisations which are interested, In
practice it would appear that the most effective way this
can be achieved is by distributing working papers to all
interested groups and individuals. Any submissions on

the philosophy and substantive content of the working

paper should be encouraged, for by this method the law

reformers will be kept in touch with what parts of the

community expect from the law.




THE SOURCE

A theme which has been emphasised throughout this paper
is the need for law reformers to try and ascertain what
the community expects from its laws. Perhaps this aim
sounds too idealistic. However, by insisting that one
of the functions of a full-time law reform body in this

country would be to act as an agency to which any interested

party can refer ideas for changes in the law, then may be

this aim would be partially achieved. Whether such a
theory would work in practice is difficult to determine
for foreign experience indicates the source of most law
preform inouiries comes from within the legal profession.
gtudies made by the New York Law Revision Commission are
directed to speeific problems suggested for study by bar
associations and other organisations, public officials,
judges, lawyers and laymen, Or are mlected by its own
gtudy of statute and case law,
Suggesilons from the Gourts:
The Courts may of course, recommend a change by pointing
out that any argument for change in a statute should be
addressed to the Legislature, rather than to the Court.
In.ik&ﬂﬂij;Kﬂpnﬁajggﬂll,J, said:

"we must read statues as they are written and, if

the consecuence seems unwise, unreasonasble or

w—r—

39, 160 N.E, (2d.) 38, pp.40




undesirable the argument for change is to be

addressed to the lLegislature not to the Courts,”
A supggestion from a Court may be made more specifically in
an opinion which refers to the Comiseion,
In & ad Ge 40 youle J. said:

"This court by sending coples of this

the New York State Law Revieion Commission, New York
State Bar Associastion and Eire County Be

is suggesting that remedial legislation be enacted.”

Rather than made a sugrestion for change in a Jjudicial

opinion the court may forward a letter to the Commission
directing 1ts attention to the rule of a particular csme,
which if feollowed leads to an undesirsbl

the Commiesion made a study on the question of whether the
court has a discretion to permit a wife to obtain a noney
Judgment for arrears of accrued alimony. This subject was
sugrested by a letter to the Commiesion from Justice Franecis

Martine [Referring to the case of Jfaninaky X Eaninsky®l

he says:

"That case has promoted the Court to czll to the
ittention of your Commiesion the provieions of
2¢117 l«b of the Civil Practice Act and the
decisions construing that section., In conference
the Judges were unanimously of the opinion that
that section mey reesult in great hardship and

that an anendment ehould be msde permitting wide

diseretion in the Court to vwhich an spplication

40. 220 N.Y.S8. (24.) 1013, pp.1016-1017
4l. 70 N.X, Supp. (24.) 327




ie presented,
YA copy of the record, which speaks for itself, is

enclosed hencewith for the consideration of your

and for such action asg it may deem

a
42

Commnission

advisable."

Jhe Goverpor:

There are occasions when the Governor conveys a specifiec
suggestion for study by the Commission. One of the first
programmes of research undertaken by the Commission was
initiated by a letter from Governor Lehman, who, on September
7o 1934, addressed to the Law Revision Commission a recuest
that the Commission study "the changes in the correction of
law made by the Legislature during the regular session by
Chapter 751 of the laws of 1934,%%°
Study of the Uniform Commercial Code was undertaken in 19563
at the specific direction of the Governor and engaged the
attention of the Commission to the exclusion of all other
work until its completion in 1966.

The Commission's studies of the desirability of changes

in the Penal Law and in the Code of Criminal Procedure

with regard to the establishment of a Commission, to examine
the sanity of persons accused of erime; the examination

of the Uniform Criminal Extradition Act; and, the gquestion
of what should be done respecting the law of felony are
examples of other programmes which the Commission has under-

taken following a suggestion from the Governor.

42, MacDonald "The New York Law Revision Comnission®,
28 MsL.Re 1 PDe 11l
See 1936 Report, Recommendations and Studies of the
Law Revision Commission. pp.479
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An example of the Legislature directing the Commission to

adopt a specific course of study occurred in 1962, That
year the Comnission was directed by a concurrent resoluticn
of the Senate and Assembly to study the guestion of whether
legiclation was advisable to provide general standards for
hearing proczedures and rule making of Mininistrative Agencies
within the 8tate and for Judieial reviews The Commission
was asked to report to the lLegislature its recommendations,
including propoeals embofiying such legislation ae it may
recomuend. Thie study wae not completed until 1968 and
wae finally enacted in 1970.
Bﬁr QSEQC]' qz'i on.:
The New York 8tate Bar Associstion has a special Committee
to co-operate with the Commission (known as the "New York
S8tate Bar Association Committee to (-operate with the
Conmission")., The recommendations of the Commission are
studied at the end of the Legislative session by this Com-
mittee and are discussed with the Commiesion at joint
meetings which asre usually held early in February. In
addition to this formal structure proposals indicating a
need for change in the law quite frequently come from
lawyers with respect to problems disclosed in counselling
or in advocacy or in some other way.

~
Rather than concentrate on suggestions for topics of study

recelived from various interested bodies the Canadlan Law
Reform Commiseion undertook in its first year a selection

of subjects which it proposed to study. The Commission

recognised from the outset that this selection of topies,




Gl.

and the priorities assipgned to them, would necessarily
limit to some extent the Commission's freedom to study
other areas. Therefore, as a preliminary to drafting this
programmne, the Commission prepared a memorandum outlining
possible areas of study to be undertaken by the Commission
in its initial years. The memorandum was circulated widely
among Canadians with an invitation to submit criticisms

and suggestions so that the public might influence the
range snd composition of the Comuission's programme. The
Commiseion believed that extensive consultation with the
public in this way accords with (their) wish, in the words
of (the) Aet, to "receive and consider any proposasls for the

reform of the lew, thet may be made....+by any body or
4

4
person, "

The responses to the memorandum confirmed the Commission's
belief that 1t "should focus initizlly on areas of law

that affeet the daily lives of Canadians."45

Hence, in
ite programme the Commission set out in a broad outline
major criminal law studies designed ultimately to produce
a system of criminal justice in keeping with the needs of
Modern Canadian Society. The programme included, as

well as 2z major study on family law; an evidence study
directed to the recommendations of an evidence code; a
rather specialised project on expropriation law was also

planned to be undertaken.
b

Ae Law Reform Commission of Canada, first report,
Regearch Program", pp.6
45, Law Reform Commission of Canada, Id. pp.7




Victoriasp Chief Justices Law Reform Committes:
The Connittee has received recuests to investigate defic-

law and proposals to remedy them from a wide
range of sources. The most prolific enguirer has been the
Statute Law Revision Committee which had referred matters
to the Committee on 53 oceasions up to the end of 1971. Many
of these requestis were put before the Parlismentary Committee
by the Attorney-Genersl and as such they amount to an indire
ect reguest from the Government,.
Unlike the Statute Law Revision Committee which first recuestsd
the co-operation of the Chief Justices Law Reforp Committee
in 1984, the Government has placed matters before it since
ite foundation, either through the Law Department (in 14
instances) or the Attorney-General (in 32 instances). In
some of these cases the enquiry has been formally addressed
to the Chief Justice who has passed it on to his Committee,
while in others it has been addressed to the Chief Justice
with the express suggestion that it be referred to the
Committee. Other sources include Judges on 35 occasions
(12 of which were suggestions from the Chief Justice himself),
the Law Institute on 6 occasions, the Bar Council 3 times and
on two instances suggestions have come from individuals
within the profession; law teachers on 6 occasions and
there is a miscellaneous category of 13. The source of

eleven enauiries, all relating to the 1944-45 period could

46
not be determined.

The only significant inter-relationship between thése

categories was that prior to 1962 a lower portion of all

46, These statistics come from F.L. 0'Brien, "The Viectorian
Chief Justices Law Reform Committee", 8 M.U.L.R. 440,

pp‘4.‘61
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sidered by the Committee was referred to the

Committee by the Government than the period since 1962,

1944-61 in comparison to 54.1% for
This difference must be accentuated
many of the mattere referred to the
since 1962 by the Statute Law Revision Committee
to it by the Attorney-General under the power
by 8.2 of the Constitution Aet 1962 (B
of the Parliamentary Comittees Act 1968,). This
that since lNovenber 19061 the Chief Justices Committee
voted more of ite time to Governmment sponsored

ever

low Commission

The Commiseion is suthorised "¢ eceive snd consider

which may be made

referred 10O

initiative for selecting topice for law reform does

..'.nﬁ: o -

the law Commiseion. Thue, under

Act, the Conmission is empovered "“to provide

raation to government departments and other

inif'or
or bodies concerned at the influence of the
vith
of the law."
as the right and duty to originate proposals
reform. These proposals are embodied into

a programne which, once it survives the veto of the Lord

Chancellor, must confers upon the

g

al
Lo““iaﬁion independence of action within its limite.

47. S.3(a) Lew Commission Act 1965
48, Bir Leslie Scarman, “"Law Reform - The New Pattern"

(1967) pp.ll




Though requiring the approval of the Lord Chancellor,
the Commisgsion's programme is essentially its own creation.
The Commission has a continuing responsibility of
vigilance, and the duty as well as the right to bring
minor defects to immediate notice with a view to their
being cured. According to 8ir lLeslie Scarman -
"Phe Commission in fact devotes a good deal of
attention to matters arising outside its programmne.

They arise from three sources,

(1) Its own vigilance and initiative.

Jg Recuests from Government Departments.

28 Suggestions from the publie, the judges and
the legal profession." 49

In its fourth znnusl report the Commission believed that

"Once we have determined our own priorities, it seems to

us thst systematic development and reform will best be

achieved by adhering closely to our published programmues,

Progress will suffer if attention is too often diverted

from programme studies to other problems, urgemt though

some of them may be, "°0

Hence it would sppear that of the three sources of

materiasl identified by Sir Leslie Scarman the latter two

do not receive the seme priority as projects initiated by

the Conmision itself,

Because of their intimate involvement with the law one

would expect members of the legal profession to be amongst

the first to recognise inconsistencies in the law and

8ir Leslie Scarman, Id. pp.18
The Law Commission, Fourth Annusl Report (1969)
pl)o 1-20




make suggrentions to the appropriste suthority to
consider posesibilities for reform. However , it docée not

sutornetic

rtically Tollow that lswyers alone come acroce defic-
iencies within the law. Those laynen who are motivated to
fo more than simply complain to their friendse szbout sn
epparent defect in the law generslly tend te direet their
evences to the local Member of Parlisment. Thereafter
the Avtorneyelienersl may have the allegeéd ancimoly bought
to his stitention. It 5 suggested th if o Mull-time
iaw reform body were establisk this country then
should be encoure
which the
who has come
should also be encouraged to
recanend to the "Commlesion™ that they undertaeke a study
particular area, Thig sgerves a two-fold process,
it circumvents a fourezsurocratic machinery
rarely produces a satlied tory remedy as far as
ndividusl ie concerned. ©Oecondly, the law refomers
sept in touech with what members of the
pect from > law -« the desirability of this
already been dealt withs Although it is
to gauge what response a "Commission" would
from members of the comauunity it is atressed that
nothing to lose from insisting that a fall-time

law reform body act 2 an agency to which all intere

ested parties can refer ideas for changes in the law,




A law reform agency must be structured so as to enable it
to co-operate closely with Government, firstly in order to
hold the confidence of the Government in its advice, and
secondly to assist Govermment to pass its proposals into
lewe Yet at the same time, the law reformers must have the
ability to exercise their Jjudgmente independently for,
vithout independence their advice may be suspect. How then
cen a compromise be reached between these two considerations?
Before attempting to formulate a proposal which may have
application to this country atterntion will be focussed on
the relationship some foreign law reform bodies have with
their respective Legislatures and Executives.

Law Comuiesion of Encgland snd Walegs

According to 8ir Leslie Scarman'l it would no doubt have

bveen convenient to have incorporated a law reform agency
within the Ministry of Justice, thereby assuring that it had
a direct and influential access to the levers of power,
However, such an arrangement would likely have deprived

such an esgeney of the services of an active Jjudge within

its membership. 't is likely that any law reform body
which appesred to the publie to be no more than a section

of a departiment of State would enjoy the reputation for
independency necessary for the stability of a law reform
body.

The Government (via the Lord Chancellor) is able to impose

L 8

J—— i ain

5l. ir Leslie Searman "Inside the Bnglish Law Comnission®
ABe AoLo;VrOIO 5%, Pp.BGg
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Thus the Commissicn was unable to pursue further an inguiry

into liakility for

i1t came to the conclusion that

injury cases which it was not allowed toc guestion
leunching an investigation. S8Similarly, the Commission's
proposal that an inguiry should be undertsken on a broad
basie into administrative law, although not by the Commission
e widely reprezentative committee or Royal Commnission,
not accepted. The Comnission was asked by the Govern-
ment to undertake as a first step a more modest incuiry into
the present remedies for judlcial control of administretive
decisgionse
On the other hand, the Law Commission has enjoyed, accord-
ing to Sir Leslie Scarman, conesiderable success, Of its
forty-two reports, at the time of his retirement, fif'teen
had found their way onto the Statute Books and another nine
were currently before Parliaments Today of the 54 reports,
wenty-three have been enacitedy or form tane basis of
legislations
The reasons for the success of the English Law Conmission
lie, it is suggested not only in its expertise and inde-
pendence, but also because of its ability to pursuade
Parliament to enact those proposals which it suggests. 1
does this in two ways: tGthe first is by drafting a propo
Bill with every report. The second 1s in its close liaison

with the "feeling of Govermment", The Commission is not

permitted to embark on eny course of study which would be




politieslly unacceptable to the Government of the deay. Nor

is the Commission permitted to engage, 1t is suspected, in
topics of study which, becmee of their nature, are conplde

ered low priority when the time of Parliament is allocated.

The view has always been taken that some matters droadly
labelled "policy" are not within the scope of the Victorian
Chief Justices Law Reform Commitiee,

No attempt has ever been made to state what are the
elements of a subject which brings it within the "policy"
or "political" heading: +these are treated as being sel.
evident. Por example, 1in 1968 there was a request from

the Attorney-General to consider the desirability of
defining the present laws of abortion with more certainty.
While the Conmittee was not asked to comment on the need
for relaxation of the present law it took the view that

the nature of the problem "was wmuch as to make it impracte
ical to produce a solution without entering into the
guestions of '"policy', and in addition the political

nature of the problem made it undesirable that the
Committee should carry out an enquiry."SQ

Since the 0ffices of Solicitor-General and Attorney-General
were eplit in 1952 the Soliclitor-General has been an active
member of the Committee and it seems that his presence has
greatly benefited the Committee because he possesses an

intimate knowledge of the ways of goverament.

52, F.O, O'Brien, 'The Victorian Chiel Justices Law
Reform Committee", 8 MeUeLsRed40 pp.450
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No Attorney-General has even attended a Committee
meeiing although Hemping C,J, did invite the then holder
of that office, Mr. I. MacFarlan, to the firsi meeting
in 1944,
Until 1953 the Attorney-General was regarded as a nominal
member of the Committee and was sent copies of the agenda
and other papers circulated by the secretary., Inm 1958,
after the rejection of & proposal to permit the use of
prior conviction® in subsesuent civil proceedings as proof
of the substance of the criminal offence, there seems to
have been a drift in the reclations between the Committee
and the Government. The misunderstanding was eventually

resolved and the Chief Justice instructed the Becretary
t0 invite the Attorney-General to future meetings.
There is some evidence to show that the failureto act on

~C ol L

certain recommendations of the Committece did strain/the
Government in the 1950's. Four major Bills on Crown
Imrnnity in Tort, Invitetion of Actlons, Transfer of Land,
end Trusteés had been prepared by the Committee between
1044, end 1948 but had not been enacted by the end of 1961.
The clesh with the Attorney-General in 1956 appeared to
clear the air for since then there has been no indication
of friction over fallure to implement committee recommend-
ations, In part this may be accounted for by the Committee's
resdiness to take into account political realities when
meking recommendations. It may also be that the Committee

is not upset by the rejection of half of its total number

of recommendations, and considers a success rate of 40%

ag satisfactory. It is essential to recognise that the
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Committee has no more than an advisory role: one must

accept that the govermment which it advises has the right

to reject any of its recommendations. Also, the greater

the support the greater is the ipcentive t0 accept recom-

LU O

mendations so as to Justify to the taxpayer expenditure
of his money on what would otherwise be a bureaucratic
luxury. At present, of course, the Vietorian Govern
is under no such obligation.
Hew York Law Reviglon Commissions
In its relationship with the legislature the Commiseion
has been scrupulous in its recognition of legislative
supremacy. It has sought to avoid recommendations on

in which the primary cuestion was one of policy

practlce has been based on

the opinion that the best work of the Commission can be
done in areas in which lawyers have more to offer in solving
the ocuestion than other skilled persons or groups.
When the Commission does recommend legislation, it attempts
in all ways possible to convince that body of the correct-
ness of the Commission's position. It does this firstly
by submitting its full recommendstion to each member of the
Legislature individuvally., Secondly, it a2ppends to each of
its Billes a short statutory note as an explanation of the
changes. Thirdly the Commission attempts to identify every
serious objection made to its propossl and it also attempts
to consider them. Fourthly it maintains contact with the
legislative Committees considering its Bills, and with
thelr clerks, and later with the 0ffice of the Counsel to

the Governor. FPFllfthly, it presents orally both explanation




and argument at a joint hearing of all the legislative
comnittees considering its Bills during each session.
Finally 1t sends its Executive Sedretary to the Capitol
during the course of the Session for the purpose of
obtaining such information as it may recuire with respect
to all of these matters, and for the purpose of trans-
mitting to the Legislative Committees such sctions a2s the
Commission itself has taken with regard to measures which
are before them ,

The legislative success rate of the Commission would
appear to be somewhere in the vicinity of 65%. A great
deal of the reason for thies must stem from the very
cordial relations which exist between the Commiscsion,

the Lggislature and the Executive.

[+ aionss
':35

It has been said by one commentator that "Wery little

legislation ever originates within the Legislature itself.
The Legislature is the tribunal to which are brou~ht
proposed changes in the rules governing our lives. hat
tribunal, weighing the arguments for and against, renders
Judgment by the adoption or rejection of the proposed
amendment to the law." This may be an over-simplification,
however, it emphasises the point that the legislature must
be informed, and before enacting it must have confidence

in those who inform and advise. This conf'idence can be

33« Moffat. "The Legislative Process", 24 Cornell L.Q.223,
PPe 229
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bought about by a high standard of advice and by ensuring
that a sound basis of understanding links the legislature
and the body responsible for meking recommendations. If
these two factors co=-exist then there is every chance of
a law reform commission enjoying a reasonable rate of
legislative success.

Constitutionally, the Minister of Justice is responsible
for law reform in New Zealand. He is Chairman of the Law
Revision Commission and the Permanent Head of his Departe

ment is Deputy Chairman. Professor Northey sees (but

does mxplain) advantages to this. "It is highly desirable

that the Minister of Justice should remain Chairman of the
Commission. No other Commission enjoys the advantages that
flow from the New Zealand practice."54
It is highly desirable that a law reform agency in this
country be fully aware of what measures of reform are
likely to be accepteable to Parliament, and more importantly,
to the Government of the day. It would be pointless for

a law reform body to spend time and effort in developing

a proposal which, because of its substance, was unaccept=-
able as a matter of poliecy to the Government of the day,

or which, because of its subject matter was not considered
to warrent any sort of legislative priority. Obviously ir
liaison ean be maintained between the law reformers and
those in Parliament then a lot will have been decne to

overcome these problems.

This liaison can be maintained in one of at least three

B4. Northey, "The Mechanics of Law Reform", 1970,
NZLJ .278, pp.282




ways. Firetly, as at the present time, the Attorney-
General or a delegate of his, can be a member of the

law reform ageney. This is a practical arrangement which
may work effectively where the law reform body is a parte
time organisation. Where the law reform body is engaged
on a full-time basis then obviously the Attorney-General
would have to resort to a delegate,.

The second way is for the law reform body to consult
regularly with the Attorney=General (similar to the way
the Executive Secretary of the New York Law Revieion
Commission consults with the Capitol each week). If
there was some regular consultation from the law reform
body to the Attormey-General; then it would be a needless
duplication for the Attorney-~General to have a delegate
in the law reform body. JHence it is suggested that

dn_a full=1time New Zesland Law Beform Body. . the
Adminiairative Secrefary shauld conswlt recularly wiih
lhe Attorney=Genexrale

The third method is to permit the Attorney-Ceneral to
secrutinize the proposed work of the law reformere (similar
to the present arrangement for the Law Commission of
England and Wales). However, if there is regular consulte
ation between the Administrative Secretary and the Attorneye
General there would be very little to be gained from
empovering the Attorney-General to prohibit the 1=

body from studying a particular topic.




Ghapter 8

CONCLUSIONS o

In rejecting the proposal to establish in this country a
law Comnission similar to that in England and Wales, the
Hone. J.R. Hanan said:
"pew reforms of the law concern only lawyers, and
moral
most of them have varying social, economl€ or even /
implications that lawyers are perhaps no more
fitted than others to weigh. To some degree almost

every substantial measure is a policy measure,

however divorced it may be from party politics

in the ordinary sense, 99

For this reason the former Attorney-General advocated the
retention of the Law Revision Commission under the Chaire
manship of the Minister of Justice and that those engaged
in research should be "part-timers",

The scheme envisaged in this paper would, it is suggcested,
remedy those defects which the Hon. lr. Hanan saw in
adopting an "English Styled" Law Commission in this
countrye

In the light of overseas experience and taking into account
local circumstances, it is suggested that a complete
reappraisal needs to be made of the process of law reform
in this country; in particular the following inovations
should be made.

(a) To recommend to the Legislature amendments to

———

55. The Law in a Changing Society, pp.18




75.
to present enactments or proposed enactments.
Of imitiating additions to the law by recommending
to the legislature reforms which the commission
considers to be desirable,
Of acting as an ageney to which any interested
parties can refer ideas for changes in the law,
Of informing the community at large by use of the
media, of any changes in the law which are recome
mended by the comnission.
Five commissioners should be appointed to serve on the
Commission, with one coming from the Judiciary, one from
the Universities, and at least one should be a practite
ioner,
Bach comnissioner should Ye appointed for a minimum period
of five years with provision that each appointee remain
with the Comnission until the completion of whatever pro-
Ject h * she is workling on at the end of thefive year
period,
It is suggested that each Commissioner should receive a
salary equivalent to that of a Supreme Court Judge.
The staffl of
who should recelve a salary
approximating that of a Magistrate; at least one law
drafteman (who, because of his expertise and skill would
have to be paid a ratec eguivalent to that he would receive
if working in the Perliamentary Counsel Offices), and as

many research officers as the Comnission deemed necessary

(initially one would expect not more then about fifteen).

The functions of the Administrative Secretary would

inciude: the delegation of research projects to the




research officers, ensuring that all interested parties
recelve copies of project studies so that thoy can make
constructive submissions, the preparation of an annual

report on the workings snd achievements of the law reform

bodye publicising t¢ the community the effects of the

organisation's work which ie enacted, to consult with the
Atiorney-General at regular intervals about projects which
the Comniscion intende to study and the likelihood of

suc h proposals being enacted.

The function of the law draftsmen would be to prepare
draft PBills which encompass all of the proposals cone
tained in the Commissioner's reports.

it is envisaged that a project would be assigned to a
research officer (or team of research officers if the

need arose) by the Administrative Seeretary. The research
officer(s) working under the suporvision of a "Cemmnissioner"
would then prepare a report outlining the present state

of the law; where the failings of the present law exist,
and a suggestion of what changes should be made. This
study would then be widely publicised to all interested
parties who would be asked to forward written submissions
to the Coumissioner. Once all the submiessions are
received 1t 1s esuggested that the research officers cone
cerned and the Conmiesioners should go into Conmittee to
analyse the propossls and submissions. PFrom there it would
be the duty of the original researchers to prepare a report
on the findings of the Committee. Thie report would have

tc be endorred by the Conmittee. The report, together




7.
with the draft Bill would then have to be tabled before

Parlisment. If either the Government or a membef?ev;~>{§§

to introduce the Bill then one of the original researchers
and the supervising Commissioner should be available to sit
on the floor of the House snd act as advisore during the
passage of the Bill.

The chanres suggested in thie paper are by no meang original.,
However, if there 1s a weight of tradition against the
proposals whi ch have been ontlined J"j’?"?.‘l ""'t- is WOI’th remeis-
bering that the apparent herecies of one generation become
the orthodoxles of the nert."56

In 1966 the Honourable Sir Bdmuma Davies, at a panel dise

'8 ]

cussion of the Canadian Baw Association, in reference to
we have a body of men eltting in
one calling is law reform.

distinction between them and those who (however

£

L feggcrificially) s: spasmodiecally and snatch, as
it were, a day or a nalf=day out of n busy life in
Courts or the lec ¢ ie immense., We now have

broad survey of the
Wy conduct or direct research, reflect
the provlems it presents
facilities, and granted a
nrofession and
that, though it
would be an exagperation to s y that the law Commiscsion
fair course, its journeys through the

.« N

obsolete, unintelligible, unnecessary and

"Woodhouse Report" pp.31




ineupportable laws may not infrecuently bring

$ 4 o 2 " 37
it safely to harbour,"

If the principles outlined in this paper are ever

adopted then perhaps one day a similar comment will

be made of the "New Zealand Law Commiesion",

57« A. Marshall, J.C.BsAs May 1971, Dpe3
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