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I NT RODUCTION 

Whe n a strike occurs a paramount interest of the strikers is to d:is;uade, 
i f they can, other workman from replacing them and the customers of the 
employe r f rom dealing with him while the strike continues. Obviously, this 
involves that these workmen and customers must know not only that a strike 

l 
Traditionally, is taking place, but also the striker.j . · side of the case. 

/ in this way effective means of furthering the strike by direct action has the most 
been the . l ( 1 ) pie <et. 

Picke ting is usually limited to standing outside the entrances to the 
employer's premises, with the pickets holdin g placards and handing out 
le aflets which contain information about the dispute. Though ·its raison 
d'~tre is normally seen in terms of publicising the dispute, it is apparent 
that intangible psychological benefits accrue from the mere fact of picket-
ing - the solidarity, morale and resolve which may be important in a strike 
that hurts employee and employer alike. Precisely because it occurs in a 
stressful situation, the law has had to grapple with the problem of picket-
ing that goes beyond mere attempts at persuasion and erupts into violence. 
Thus, whilst acknowledging a right to picket, the law has had to distinguish 
actions that are permitted by this right from those actions that constitute 
an invasion of the rights of other persons, notably the employer. 

It must be stressed that the so-called "right" to picket is no~ simply a 
variant of a demonstration on freedom of speech. It is, of course, much 
more than this. The essence of picketing is not merely the publicising of 
a point of view, but is as well the persuading of other people to bring 
economic pressure to bear on the employer. It is, in short, legitimate 
economic coerciGn ancillary to strike action. Understandably, the general 
law concerning demonstrations is in large measure deficient when the question 
at stake is the exercise of elementary industrial rights needed to maintan 

b 1 f . . d . 1 fl. ( 2) a a ance o power in in ustria con ict. 

> From the outset it is clear that there is a substantial difficulty with this 
concept of "rights". In any conunercial society there is an inescapable 
clash of interests which necessarily involves the mutual modification of 

_______ a_n_,_y_"_r__,i ghts" to carry on a trade or to interfere with that "ri ght". ( 3 ) 
(1) Donovan Conunission Report on Trade Unions (1968) HMSO: Cmnd 3623,Para 855 
(2) Wedderburn, The Worke r and the Law (J nd ed, 1971), 326 
(3) The courts once solved this dilenuna by saying that the right to trade ~as not to be inter~ered with for the wrong reasons, but this view 

was rejected in~ v Flood (1898) A.C.1. (H.L.) which ruled that " t ·~ lJni ;ora·1ty _ _.n unlawful act was necessary. But see s.123 of the Industrial vlC onu I v i~ ut . . . . . V, 'l in ton Relations. Act 1973 where a strike is defined in terms of an unlawful ve. g act~ intent. 
Law Library 
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Now, a "right " to trade corresponds only to a limited duty not to inter-
fere ; some i nterference must be permitted in a competitive system. 
The question, therefore, is how far this duty extends, that is, how far 
the privilege of another person~interfere with this "right"is allowed. 
Thus, a privilege to interfere must also entail an immunity, not from the 
"ri gh t", but from the powe r to cut down the privilege. This immunity exists 
only inasmuch as the objects and means used are lawful. Essentially, these 
two distinct but related questions are policy matters, and the law has 
leant heavily in favour of the right to trade without interference by giving 
the employer great power to protect this right. This raises a fundamental 
consideration that pervades our industrial law: the idea of "illegality" 
is no g~Qge of rights. For, though a picket may be unlawful at times, the 
power to prosecute whether by employer, police or injured third party, is 
rarely for practical reasons enforced. ( 4) 

HISTORICAL BACKGROUND 

In the nineteenth century, trade union activities, including peaceful .f'~~-
·. d h hl b h .1..i1. • R D . ( S) h ~t,,~ C( ' were treate ars y y t e courts, 1..lllence, 1.n v ru1.tt, t e 

case which first introduced the term " r{)iC-~~ ·11 into the law books, Bra111.well 
B. said that the law did not allow that which "was calculated to have a 
deterring effect on the minds of ordinary persons, by exposing them to have 
their motions watched, and to encounter black looks.,.( 6) The ·p ,~n~:, 
must be exercised in a manner which, excited no reasonable alarm or did not 
annoy those who were its subjects. What mattered was that the defendant 

unionists (who had picketed their employer for employing non-union "blackleg" 
labour) had infringed the "personal liberty" of a class of persons who were 
fulfilling their approved role in the economic system. 

(4) .2 . g ., t he l as t time a union was prosecuted for an illerra l stri ;,;:e was in 
1955 ; and generally it i s t hird parties and not employers who use the 
e cono~ic torts. t 

(1867) 10 Cox C.C. 592 
Ibid, 601-2. 
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It came as no surprise that the English Royal Commission of 1867 which had 
been convened to explore the whole trade union situation, recommended that 
the l aw ought not to be disturbed. As befitted the prevailing temper, the 
Commission spoke in terms o f "rights": 

picketing implies in principle an interfe rence with (the workmen's) 
right to dispose of their l abour as they think fit ••• and is a 
violation of (the employer's) right to free resort to the labour 
market. ( 7 ) 

Trade unionists were completely hamstrung by the law. As Sidney and Beatrice 

Webb put it: 

Innumerable convictions took place for the use of bad language . 
Almost any action taken by Trade Unionists to induce a man not to 
accept employment at a struck shop resulted ••• in imprisonment 
with hard labour.CB) 

The upshot of the Commission's Report and the newly ·strengthened po1 -· .itcal 
~ 

influence of the trade unions was the Conspiracy and Protection of Property 
Act, 1875, Section 7. provides a penalty of three months imprisonment for: 

7. Every person who, with a view to compel any other person to 

abstain from doing or to do any ~et which such other person has 
a legal right to do or abstain from doing, wrongfully and without 
legal authority, 

(1) Uses violence to or intimidates such other person or his 
wife or children, or injures his property; or ••• 

(4) Watches or besets the house or other place where such other 
person resides, or works, or carries on business, or happens 
to be, on the approach to such house or place; or 

Attending at or near the house or place where a person resides, or 
works, or carries on business, or happens to be, 0€ the approach 
to such house or place, in order merely to obtain or communicate 
information, shall not be deemed~ watching or besetting within the 
meaning of this section. 

It was an important concession to labour. The section was not limited in 
its application to trade disputes, although the offences it created were 
not likely to arise other than in such circumstances. ( 9) 

(7) 
(8) 
(9) 

Eleventh and .l:."inal TI.eport of the Royal Co;ar1i sGion of 1867, xiii. 
Sidney ·:rebb and Beatrice ·:rebb , 1rhc Historv of Trade Unio:1ism, (1 930 ) 284 
But see R v Brans co'Tibe (1 957 ) 25 C.R. 88 where the accused had been . 
convicted unde't' a similar Canadian section for watchin::; -the home of his 
divorced wife. Unsurprisingly, his conviction was quashed. 
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The mani fes t purpose of the section wa s to make apparent those not uncormnon 
t actics f or which unions mi ght cross the general l aw protecting persons 

f rom viol ence and int e r fe rence with property. Unf ortuna tely, the section 
was couc hed in t e rms of interference with a "l e.gal ri ght". Since ri ghts 
will never be a bsolute, these words were superf luous. However, their 
pre senc e wa s an invitation to the courts, as the "ri ght" to conduct a bus-
iness f ree of wr ongful interference was elevated, as one mi ght well expect 
in the li ght o f the underlying economic assumptions to a "right" to conduct 
a busi nes s f ree of~ interference.( 10)The phrase "wrongfully and without 

l cb3l 3u t hority "became, as a result, the rock upon which the courts were 
to split, since it stood uncompromisingly in the path of such an analysis 
of the section. 

LYONS V WILKINS and the WARD,LOCK CASE 

The issue was whether "watching or besetting" a work place with the obvious 
intent of bringing pressure to bear on .the employer is, of itself" wrongful 

and without legal authority", or whether to be criminal the picketing must 
involve an unlawf ul act quite apart from the statute. The conflicting views 
were 

Son s 
pro fe rred in three English Court of Appeal cases; the two Lyons & 

v Wi l kins(
11

)cases on the one hand, and the later decision of Ward, 
( 12) Lock & Co. Lt d v O.P.A.s. on the other. 

In Lyons v Wilkins there existed the classic picketing situation. The defend-
ants picketed their employer to prevent him from employing "blackleg" labour. 

Lord Lindley M.R. he~ that it was unnecessary to establish both the elements 

of "wrongfulness" and "legal authority" separately f"rom the wrongful act alleged. 

The sheer act of compelling was wrongful in itse lf. The basic premise was 
that language addressee to persuade, no matter how peaceful, was not a 

cormnunication of information within the proviso to s.7. However, the 

majority was not content with simply holding thef actof peaceful picketing 
• to be a crime. They went further, saying that watching or besetting in 

d3) any form had always been a nuisRnce at comn1Qn law. 

(10) Cfrril s tie; _r:ihe.1.j.abi li t ;1: of; St riker s i n t he Law of Tort (1967), 29. 
(11) ~ 89~ 1 Ch. 811; and ~899] 1 Ch. 255. 
(12) (1 906) 22 T.L.R. 327. 
(13) At 267, 268 . 



Exactly the same fact situation occurred in Wa rd,Lock, yet s.7 was treated 
in a manner quite inconsistent with Lyon s v Wilkinsr s.7, it was said, 
legolised nothin g and rendered nothing wrongful that was not so before. 
Its effect was to make certain acts criminal which must in themselves be 

w tortious at common lan-o. Thus, the statute contemplated a wrong other 
than the mere act of compelling. An employer's "right" to conduct his 
business was limited by the right of the union to peacefully persuace ether 
workmen not to work there. 

The essential difference between the two cases, therefore, was that the 
picketing in Ward, Lock was held unanimously to be lawful under S.7(4) 
and not to be an actionable nuisance at common law. This difference can 
only be explained as a fundamental change in judici~l attitudes in the 
interim. That the later decision did not expressly overrule the earlier 
did not in the event matter in England for the dichotomy was resooved 
by S.2 of the Trade Disputes Act, 1906. Whilst retaining the main body of 
S.7, the proviso at the end was repeaLed and in its stead it was enacted 
that "it shall be lawful ... in furtherance of a trade disput~' · to picket if 
the attendance is 

11
merely for the purpose of peacefully obtaining or connnun-

icating information, or of peacefully persuading any person to work or 
abstain from working." 

At last, in England peaceful picketing was expressly lawful. The main 
value of the section lay in its removal of picketing from the ambit of 

( 14) 
a penal statute. Further, it is generally taken t .o have settled the 
1 f f h d k d . . (15) H h . aw in avour o t e War, Loe ecision. owever, no sue assistance 
can be called to the aid of New Zealand courts, for whom the prog\fJ?."~which 
liue of authority to follow is a very real one. 

THE POSITION IN NEW ZEALAND 

Our equivalent of S.7 is S.33 of the Police Offences Act, 1927, subsection 
{1J of which is drafted in exactly the same terms as the English section, 
b · h h . ( 1S)H . d f S 2 f h T d o· ut wit out t e proviso. owever, instea o • o t e . ra e isputes 
Act, 1906 (U.K), we have S.33(2): 

(2)Every person commits an offence, and is liable to a fine 

not exceeding $500 or to imprisonment for a term not exceeding 
three months, who forcibly hinders or prevents any person from 
working at or exercising any lawful trade, business or occupation. 

(14) Citrine's Trade: Union J,,, ,: {3rd ed., 1967), 557. 
(15) I bid, 557; Christie, op . cit., 34-5. 

(16) See pa c e 3 , sunr a 1 In 1855 , a 'l'h reats a nd 1·:olestations l ill ,7as intro-
du ced to dea l vii t h a nyone who i nduced others to quit work. 'I'hc Bill w 2 s 
clea rly aimed at maldng· picketi :-i,-:; a. penA 1 of:'ence, cut it a roused such 
f i e rce op ·osi tion t hat it ·was wi thdra\'m. According to ·:roods, it 'covered 
a di s order (i.e., picketin:;-) r:hich was not t hen exi s tent in '.'Jew Zealand 1 : 

Indu s tria l eonciliation and Arbitration in New Zeala nd (1963)
1 

32. 
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This ~ection has an interesting legislative history. Subsection (1) was 
introduced in 1913, shortly after the WD-iVl.i strike of 1912, "to deal 
with cases which sometimes occur when feeling is highly aroused at a time 
of industrial trouble." <17 ) Subsection (2), however, engendered something 
of a political furore . buring the 1951 Waterfront Strike picketing became 
widespread and the National govermnent introduced Emergency Regulations 
which were then enacted in the notorious Police Offences Amendment Act, 
1951. ( 18 ) Section 15(3) prohibited advising others to refrain fran or cease 
work, or to refrain from attending or leaving any residence or any place 
where any trade was carried on, or to be a party to a strike . Section 17(2) 
gave a sergeant power to remove a picket if the object was to influence 
another person to refrain from working. There was no possibility of en-
quiring into the reasonableness of the sergeant's "opinion" <19); the onus 
of proof was on the defendant;and the penal ty of less than three months v 
imprisonment was sufficiently slight to deny trial by jury. 

The Act effectively prohibited any direct industrial action.( 20) Incredibly, 
the original Bill was even harsher, <21 ) talking in terms of "seditious 
intent". Walter Nash called the Amendment Act "A complete negation of many 
of the basic principles of democracy . 11 (

22 ) Picketing thus died an unnatural 
death. It took almost three years of the next Labour government to repeal 
the offending clauses, which was done in 1960 with the substitution of the 
present S. 33(2). InBeed, it is arguable whether the union movement has 
rediscovered the strength of peaceful picketing as perhaps the most effective 
means of direct industrial action . 

(17) N. Z. P. D., (1913), vol. 162,701. 
(18) Holland had promised to outlaw picketing when he spoke in Hamilton during 

the election ea 11pc1,i e,n on 31 Aut.,rust, 1951. The J,;veninrr Post of 27 September 
1951, called for t he bannine- of picketin5 and wanted the l aw concerning 
' subversion' tic;htened. Si::1ilar sentiments were echoed in the Speech from 
the Throne a1 the end of September, ~i . z. P. iJ., t~Sl~1), vol. 295, 6. 

( 19) Taylor, "Public Order and Police Powers in i, ew Zealand", Political Science, 
4 (1952) 15, 18. The Victoria University cappini; procession had been banned 
i n 1951 under t he Zmercency Re(slllations. 

(20j Ibid, 17. 
(21) Basset t, Confrontation '51, (1971), 208. 
(22) ~he ~vening Post, 30 April, 1952. 
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CRIMINAL LIABILITY OF PICKETS: Section 33 

With respect to s. 33(1)' (d) (the snme ~ S.7(4)'>2,3 \hough the matter has not 
been decided in New Zealand, it is apparent that the Ward, Lock treatment 

(24) of this paragraph is the correct one. The offence, then, is either 
"watching or besetting": even in England no clear definitions emerged

1
though 

it appears that "watching"CoN1otes persistent watching, and "besetting" a 
(25) surrounding of the workplace. There are only two reported cases , both 

of the Magistrate's Court, and both of which appear to have overlooked the 
authority of Ward, Lock. Though one magistrate purport~ to apply Lyons v 
Wilkins, these decisions cannot be taken to represent the law. 

The substantive part of S.33 is the second subsection. Clearly, the meaning 
placed on the word "forcibly" is c<"'wll for it is quite apparent from the 
construction of the subsection that it modifies not only "hinders" but also 
"prevents" and "exercising". To suggest that "forcibly" only governs 
'-'hinders" would be tantamount to rendering picketing "'Q~f"'(} and, 
in any event, contradicts the clear sense and history of the provision. 

The evil aimed at is patently the use of physcial obstruction and compulsion 
by pickets. "Forcibly" thus\c.orinotes some act against the will of another. 
The accent, so to speak, is on peaceful picketing. 

The interrelationship between the two subsections is important. It is 
plain that but for s.33(2) the attendance itself might be a "watching or 
besetting". For, since all acts short of the use of force are implicity 
rendered lawful, paragraph (d) must •be read subject to this. In other words 
a privilege to attend is confirmed by S.33(2); prima facie, then, insofar as 
the attendance is peaceful and no force is used, any act not criminal or 
tortious is lawful. This would appear to be a statu·tory immunity. Indeed, 

( 26) this conclusion is confirmed in England where the House of Lords , when 
considering this issue, said that there is no right to picket as such, but 
only an immunity, and that a picket only has a privilege to attend for the 
specified but still limited purposes of peaceful persuasion and commun-
. · f · f · <27 ) h" • · ld 1 r · · 1.cat1.on o 1.n ormat1.on. T 1.s reasoning wou seem to app y a r-or\:::10 r, 

(23')PamC,Tn.pl1 (a} of s. 33 (1) crea te s t he o f ence o f crimi nal intfa idntion, bu~ 
there must be a serious appr Phension of persona.l violence and, lil"-e t hgother 
pa r a[;ra ph,s, does not affect pe8 ceful picketinrr . :Sut see .B._ v Jones t97~ I. R. 
L. R. 117, 

( 24) 

(25) 
(26) 
(27) 

Under simila r l egisla tion, ·:rard, Lock has be en annroved and. followed in 
Can.:id::i , :filliam s v Aristocr.1 tic ;i.estaur.:ints Ltd T1951l S._C. R.762 (Ca.nadian 
Supr eme Court); and i 1, Aus tralia, Ex Pa::.·te Farrell lf937J A. L. R. 91 (Hi gh 
Court). 

Police v Fulto r- (1926) 21 ,.: . C .R. 51; Police v Brooks (1934) 29 .:: . C. R. ;35. 
.Jr o ome v D. P . P. ~ 97 ~ 1 All E. R. 314 
'l'hese are the same sta tutory purposes as in S. 2(1), supr n. page ~. These 
purposes are now incorpornted in s. 15 o f thP 'i'rade Disputes Act, 1974. 
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to s.33 in that it is clearly less de0 monstrativc of what a picket may 
lawfully do. The omission of the statutory purposes in our section in no 
wise means it is unlawful to persuade or communicate information. On the 
contrary, persuasion is implicitly lawful in S.6(2) if it is not forcible . ~o 
and is not criminally or tortiously unlawful~as to constitute a watching 
or besetting. The essential difference between s.33 and the English 
provision is that the former is addressed directly to the problem of violence, 
wher ·the latter has definite statutory picketing purposes. The result is 
that S.33 admits of greater flexibility, but paradoxically is more restrictive 
because of the general law. 

THE GENERAL CRIMINAL LAW 

It is not improbable that no definitive definition of s.33 will ever emerge. 
One obvious reason for the dearth of judicial authority is not that there 
have been no pickets which infringed this particular penal provision, but 
rather that such activity has been regulated by the general criminal law 
attendant on the peace-keeping powers of the police. 

Conceivably, any number of offences may be committed by pickets, ranging 
from obstructing the bigh~way, disorderly behaviour and obstructing a 
constable in the exercise of his duty1 to unlawful assembly and breach of 
the peace. Whilst the more serious of these will not have any effect on 
peaceful picketing, the supplementary offences concerning police powers, 
particularly obstructing a constable, are quite capable of rendering 
unlawful otherwise peaceful picketing. Theproblem, then, is to ascertain 
the extent to which S.33(2) authorises acts that might in other respects 
be unlawful. 

In England, recent decisions have held that only those acts which are a 

to peaceful picketing are lawfui~ 
their effect is virtually to limit picketing to mere attendance. The courts 
have, as it were, taken as a paradigm case a small number of pickets standing 
quietly outside the picketed premises, holding placards, and politely re-
questing passers-by to stop and listen to them. <23 ) There is nothing to 
suggest that the interpretation of s.33(2) would be otherwise. 

(28) Kidner, "Picketing and the Criminal Lavr" \19757 Crim. L. R. 256, 258. 



The best example is Tyn a n v Balmer(Z 9 ) where the defendant J~d forty pickets 
in a continuous circle outside some factory gates, and extending onto a 
public highwny. The object wns to brin g vehicles to a hnlt. The coutift held 
thnt nt conunon law this nmounted to a nuisance; hence the defendant was liable 
f or obstructing a constable in the exercise of his duty when h e failed to 
comply with a direction to move on, even although no obstruction of any 
vehicle had in fact occurred. Since the pickets had the unlawful object 
of obstructing vehicles, as well as the lawful purpose of persuasion and 
communication of information, s.2(1) conferred no immunity to commit this 
unlawful act, which was not reasonably necessary for the exercise of peaceful 
picketing. Even if there was no common purpose to commit an unlawful act, 
it would be enough if that act was the natural consequence of pickets acting 
in a similar manner. 

Tynan v Balmer highlights the three major issues that concern peaceful pick-
eting; the first is the burning issue of mass picketing, the second is the 
claim to be entitled to stop vehicles, and the last is police discretion. 
These matters will now be discussed in turn. 

Insofar as mass picketing is concerned, it can be said that it is in 
general ~'-\firOJo~ even though s.33(2) implicity authorizes it if no 
force is used. Leaving aside any question of civil liability, the problem 
cannot satisfactorily be solved by the criminal law, since unlawful 
assembly and breach of the peace both require an apprehension of violence 
and cannot render mere numbers illegal. However, if the mass picketing 
does not bear a reasonable relationship to the requirements of a case, 
one might infer that the purpose was not simply communication or persuasion, 
in which case the picketing would be a watching or besetting. In Piddington 

(30) v Bates, Lord Parker held that where a constable reasonably apprehended 
that a breach of the peace would occur, then it is up to the individual 
policeman to act ash~ thinks fit and request either the removal or reduction 
of the pickets. This solution is quite Ut\O.r,, eN>.ble...-; to unions; the drawing 
of the line is necessarily arbitrary, but if there are official pickets 
(i. e. perhap's wearing arm bands) then they should be allowed to remain. 

The second practical problem is the claim to stop vehicles. Plainly, any 
right to picket is worthless when workers, whom the pickets are trying to 

u persuade to e.Sp~se their cause, can sweep through at will in vehicles 

(29) Q966j 
(30) f19 60] 

2All E. R. 600 (Div. Ct.). I.. ..J 

3 All E. H. 660 (Div. Ct.); see Broome v D. P. P., supra note 26. 
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which the pickets have no ri ght to stop. The matter was f ully considered 

by the House o f Lords in Br oome v D.P.P.< 31 ) It was una nimously he ld no 

such ri ght existed; there was only an i mmunity while attending for the 
statutory purposes, which purpos e~ were not absolute ri ghts. ro h old t '·,ere 

wri: ~ n. r i ,;;1 t t o ntop a vehi cle would i rnpo::::c a du t.y on t he d rive r to atop , and 

preRu,1,1.bl y t hi n would b o lm.cknd by c rL1i.n:~. 1 a,1.r1c~iomi . A nic '<ct i s pcrmi t.l,ed 

onl y t ni i nv i t. e a d rive r to s top 8.;,d l i nt en , providcrl. t hi s i s c ou ched in 

r easonabl e t e rms . Sec t ion 33 (2) c erta inly confe r s no wi rl.e r an i ,1;iuni ty, fo r 

t o c o:n1xi l a dri ver t o stop a r~ainst his wi shes ne cessarily i nvolves t ne u s e 

of ; orcc . It :ias been ou :rrest e d t lvi.t a notion of r ea s on.Q.ble r icke ti '{!; could 

cove r t hi s probl em ~32)tha t i s t o c.ay , a l i ;nited riL;ht to s t;op v eh icles for 

a s hort period for t he purpos e only of persuas i on a 11d co11J1unica tion . In pract-

ice ou r police ofte:1 permi t t his, but when t :ii s i, ; not permi ".'. e d ,a.nd t his 

may be t he majoTity of ca~e s , picke ting becomes pointless. The better s olution 

lies i n speci Cic le~i s la tion of such a li ·ni ted right. J roome' s ca s e r evea l s 

t i1e i ipact 0 °' te ch 1i cA.l change 0 •1 t he law, for of cours e picketin,:; must change 

its char~cter wi th the advent of t he motor ca r. 

Th e las t , and by no means l east, problem is t he discretiona ry ~ontrol o f 

pickets by t he police, who can s everely re s trict even peace ~ul pic~etin~ 

t hrou c;h a ri l;;i d =,nd technica l applica tion or t h e law. Again, s. 3~(2) al:nost 

c e rta inly con:ers a n i '111lunity on activities tha t can be said to be rea sonably 

i ncident a l to peace:ul picketing. In most ca ses some sort o:: 'deal' is s truck 

be tween poli c e aid pi c:rn t l ea ders , , t o the ev-t ent that t e chnical br ea ch es of 

t r1 e l a\7 a r e [;-Cne r a lly i ;,;::o r ed . ( 33) Union secretaries are ad:.raant t i1is a ::-r ange-

rnent vrork G we .• l in practice , but not ,unnaturally l ook on it with s ome reserv-

a t ion -; . iJ evcrthele s , the pr obl em· _j,s_a very real one a nd unti l t here is ex-

pres s ed a\s t a tutory right to picke t wh ich will permit those acts reasonably 

a ttendant on peace fu l picketing, the picket will remafri subservient to the 

sca rcely f e t tered whi~ of t he over-apprehensive policeman. 

(31) Supra note 26. 
(32) Kidner, op . ci t . 261. 

(33) C. f., General Po lice Instructions: Demonstrations D 32 (3) (h), 'Arrests 
shall only be ma de for t he serious breaches of the law'. 
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CIVIL LIAUILI 'L'Y O:<' PIC!C~'L'S 

.fot only mu.3t tl,e potcn ti;:il picket bo wary of the r,-enera.l criminal laH but as 
well hL~ coud11ct mu~t not oc cucli ao to constitute o\rmisance , hi3 loafl "t!.:1 
must llOt cte .fa,1e :iny:Jody , and ho mnst not tresp.,,::rn on priv t e property . It is 
wort;1 noti .. g a1sain t hat t 11e ~'la rd, loc ·~ ,~ase cstablis1ed. that a prerr.quisite 
to t '.'i.c o :' ,'encc o ,' wntch in[; or bese t. ting was an act crirnina l or t orti ous in 
itflclf. 'i'ne emphasis now i ., o . , the empl oyer ' :~ remedy , d:•mgge s or an injunc tion; 
a ft e r all , it is he who *ill nost likely be inc6rvenienced by ~ :e pic~etin ·• 

Traditi.011ally , it hos been t he l aw o f private n ·;isance_that has mos t concerned 
t he c ourts. :b.ven t hou gn ,ia.rd, Lock ruled that picketinll; per se did not const-
itute a nu isance( 34), t n n basic t es t .fo r lia,;ility i s still t nat put forvm.rd 
lly Lindley i'.; . H. in _!,yon s v ·:rilkins : t he actioas of t :1e defendants ,·mst subst-
a t, tia lly interfere wi t h ~he or.d inr1.ry co.nfo,.. t and en joymen t o •· t he plainti 'f 's 
premises . 'i'he l aw of nuisance i " nece::;sarily flexi.ble , u nfortur.2.tely so for 

trad unions, since the reeulation of picketing i [; subject very ,1uch t o the atti-
tude of hlie individual. judge. 

Trie @eral uncerta i nty is !lgain eviden ·:ed i r. t hat s . 33 (2) may justi fy a co:nmon l a w 
nuis ':.~1ce( 35). I mmunity is gra nted implicitly for t hose a cts atter.dant on reasonable 
pic,<eti.1.; , even t :10u;h those act:; mi ght constitute a de;-ree of annoynRce wh ich would 
otherwise oe suf ficie n t to support an action at co :nmori la\', . Thoueh trie a mbit of 
t .1e i nrrrunity is inca pable o:f de l L 1itatio:1, there is n~tiinding precedent( 36), nor 
any .:ew Zealano cases, to su;'.'gest our judi ciarJ should i nterpret u :-;,;enerously the 

CC\,'.~ 
criter ion of r caso,,abili ty. c"nadi an and Ea.glish"hav e t r ea .;ed this question h;i rshly, 

" 
but it is su "{Iestod that t i1e standard of r easonableness expe cted of an e ·:iployer 

bq_ 
should." of a sicnifica,1tly l esser deg-tee than t he comfor t and enj oyment of the 
ordi nary h ousehold0r ; afte r all , the e,ployer well know.:, t he cut a11d thrust of 
i ndust ria:j; confli ,, t a :id the free enterprise syste:n . 

Once more, t he mos t con ten ..__..,t ious factor i n 6.eterrnining rea sonableness i~he issue 
of nu , bers. 'ro say that only t hose pickets should a t tend who are in fa.et n ecessary 
to put t he tra,:e unio .: case really bees the r;ue.5tion ( 37). ~"or, in , .ew Zeal and , 
where the picket is pri ;n ril:1 a publici t . devi ce , a i:d thus po litical in n;i,jrure, 
unio,1 o f ficials s -: e lar,,,-e numbers ;,.s beinf; vi t .:.1.l : what better way to con ··ince a 

( 34) But see guinn v Leather:i [1 90 1] A. C . 495, 541 
(35) Citrine, op. cit ., 563·, makes the same point in respect of s.2(1). 
( 36) rJird v 0 1 :foal ~96~ A. c. 907 (P.c.), a nuisance decision, gives no eu_idelines. 
( 37) Citrine, op. cit., 565-6, makes the contrary arcument. 
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cy ic:il pu:iJ.ic or co 1plnce ,:t employer o f the neri t s of a stri'.{e t · 3n. OJ A. show o 

scilid:1.ri t .r , a. ,, .ow o r rcFl.l cricvance? ,for.et· 10.l0 ;;s , ma.;n piclcetint3" v,hicn is pa t. e nt -
1 d . t t . . 1 · 1 t · · c · ( 7JP,) I r -r y · c:,1.,; c 1 o nrcvc n i n,;rc. s or c ,_;-re:.s io , l(e af', "10 , a . u1 ... a 11 cc • n .,n .. -

land , the ··a.et o:r definite cto tutor;r purposes mermo it is not harcl to j nfe r that 

picke ts who Hssemble in l a r ,·:e mwwers do so ro.,... ot. ,e r purposes . Section 7 3 (2) is 

:norc i'lexi 1i lc , the !D r etical ly per:ni Lti 1;:,; !'las;; :picl<etin,'; in;i,s::iuc r1 as n , force is used . 

'l'here ic ,too , the tort o f p11ili.c nuisance . 'i.'he e ''f'ect or decisions like Low'Pns v 

- ( 39 ) d P 1· St t( 4o). r~eave.1~ an o ice v ,·w:n:· ·, i s t ·11;:-i t if t '.1e puhli r; J-a, 0 a ric-'1 t to pors 

anci. repa::;s on ever:r p~rt or t !1e hi[;'}wray Vien , whether or not actual obstruction 

oc curs , pickets stP.nilin, :· on a pavement would te r:hn ically co~1 s t i tute a.n un r ea.son-

abl e user ( ~ 1 ) . ,.ence , even t 11ough the police o rtcn request t i,e picl.;:et:. to kee ;1 

m v i..,g , it is n:i us ,, ad )1, ti 11 0 · a co lo 1L'.'ab l c pre ,,enc~ a •; t he co;r~,i n lan ri rsht of 

passa ;<2 :JY 11a·.r i n ;· t h e pic!<ets !7love r ound. , i n a circle , for i ns t,.., n':e , a s was d on e 

PSA "'.:8/U.u .i: 1 '.KL.:111E-:G ll.J 'l'rl.r, ECO''O'..'IC 'l'O ,:·rs 
. " 

0 h 
. 1 . s t or.1' wci t e ·'s of 

ne e t e pie cet has nav1 13"a ten tnei\tortious and cri1ninal l i a.b i l i ty , t r.ere still 

r e ,ains to ne ,:otiate t ne nost forr:iida°:J le seas of al l. 'or i n ·re 0.e i1 t years there 

has o ee,, a ereat upsurr;e i n tracle un.i.on l iab .li t:,r for wh0,t ;:ire l llosely knovm as 

Lhe econor:iic torts , wr1ose raison d ' etre i s t he p r otec t ion of a pe r son ' s inta ngi ble 

business i ?:1 terests .:.'rom unlawful interfere t~ce . 

Insofar as the picket is c o:ccerned , the economir: to·rt :nost like l y to su :, port an 

h ,te-r·im injw :ction is t hat o ~ i :·:ducin ;· breach o: contract . Ind.ee ,1 , t 11 i s tort hos 

ac · iev 0.d. SOll1.e pre- mn i nence in t h i s ;' ie l d . <t,ui te si:npl·v, the to1~ t i s esta .-1lis i1ed 

,;;1cre there :1ac· ·o~en a knorri n,~· and i n tentional i , '. e f ere ,1 ce wi tll a contcac t to 

v1h.icr1 the plaintiff is a ',ar ty , eitheY' by directly inducing one party to 11rea}c it , 

or r)y i ndi rectly procuri. :11::;- 11" u 11 l av1ful mea n s a b r eac'.1 t 1'\ r0n,.~h t h · actions o '' a 
14,'l) ~a<;e. 

t h ird p.J.rt:; tbd> thC' contract • tLiability will ~nost likely" u .de r e ithcl' he-:irl hx' 

there is an unwritten ' rule ' a rnon ; unionists that, it i:b ' not don e ' to cross a 

pic,.;:e t - line . 'I'h e question i.s w}wther this convention cons t itute s u nlawful r:1ec1ns : 

after all, it induces t h e workers , who are third parties ,o t . e cor:imercial contract , 

to co""lmi t a wro naful a ~ t i 1 orca chi11c t he ir contrac ts of e :n 11loy 1ent , vii t i1 t he c o:i-

seque 1tial breach of the CO''lme ·cial, c ontr a r t . These breac,:es may o r: cur even t h ough 

t he pie ·etins is. wholly peaceful and :10 persuasion is used . 

(38 ) E. ~. , ~·rnan v :Balmer , supr anote 29 . I n Amer ica , mass picketing i s si~ply an 

( 39) 

(40) 
(41) 

(42) 

unfair lab our practice . 

\1 903] 2 I. R. 82 ; and see Ji_ v Clark (no. 2 ) ~96~ 2 Q. Il . 315 . 

\i_96D::~. z. L. R. 680 . 
See , e . z ., ::u ·ohard vPi t t ~975\ 2 ·.-;- .L.R. 25L1 , ?.65~7 . P~cket~ s~anding on a 
:pavemen t with .:i:11ple room for p1assae;e held to be a public nuisa .. c e • 

Simpson and ·,'t'ood , Industrial Relations, ( 197 3) , ·,s31 . The dire c t /indirect dist-
inction is acc epted i n .fow Zealand , Kawau Island Ferries Lt d v N • I. U · W • 
bn~ 2 ?J. z. L. R. 617, 622 ( c. A •• 



l'hcrc ir-:, however , 0110 preli·nlnary matter. 'L'his is t he nire question of cauRation: 
t na t is t0 say , does tllc picket-line i n fact cause t he ensuj_ng- b:rci'\ ch of the co ~n-
crcia l or princip.:11 co11. tra,, t·: or is the caus ," t he 0.;;:iploy r'e who i dcpc:i<lcntly 
"l' ~1SCS Lo Cl'OGG tb.e line ? 

l'his vc r.r poi.nL ri.ros e {'or deci:=, io , .i.n t-:ndfi o:1 Ster1mshiJ?.. 80~ v ~£e2.__'er1 l and ': eamen ' , 
r.u.,·/. (,1-3), \'1:1cre t h ~rlefcnd a n t s picketed t he g,q,n ,,..,;i of the pl1 i riti r f 1 s ship in 
:rn attempt to forc0 him to empl oy an a ~l .. ew Z.ealanrl. c r en , Soinr woJ'.'kers ··rho were 
necd.ed to re!1;:ii1· t he ship refused. t o cross the pi ~ket-line. Thou 0h the u io n was 
i nforme cl of t he e:nployer' s co,nr.1ercial c ont r;i et, the fu l ' 'i l b1ent o" _.,h ich w,q,s 
depend,:nt on Li1e re pairs bein : e ''fected quickly, it re f u serl~o remove the pi r:kets. 
'.1.'he plaintiff sou ·h t an injunction to restrn.11: t he pi c'.;:et i nc on the c; ·0 11 nrls t h e 
defendant's c onduc t was calculated t o induce a breach of contract. ~ranti~c t h e 
in.juncti.on, Spe i c-ht J. appears to have viewed t he picket-line as r,ein[;' a ,)out to 
cause a breach. ·rho effect of t he decision is t nat t he co:n:riercial contract 
is :.:> reached t hrour,-h .failure to cross a pi c1<et-line ·oy a t h ird party , t :1en t :1 is 
constitutes unla,·:.tul :near,s , despite t i1c f.'ac t t hat t ,,e pi clcets :n v not have pers-
uaded the third party at a l l. 'l.'his i ·s tan;tcli.'Tlount to holdi :1r; the very fact of pick-
etin0 illecal, since it i s wel 1. esta t> lished tr1at for t he re to be liability for 
indirect ind _ce 1ent, the de·c,idant mustyio an act ille(1'al i n itself, quite a part 
fro~ t he inducement o .' t he hre r1 ch o f t he princip~l cont r a ct( t 4). On this ground 
the decision is quite plainly wron,-; and cannot be taken to -:-epll!esent th~ law. 

Indeed , there would appear to be a conflict wit1i. t he l a t e r cas e o .c- :?ete's Tow-
ing- SC'rvices Ltd . v .:J_ . I. U. :1 . ( 45), wh e r e Spei0ht J. , au'1,in pr ,, s idinG, said 

It wou~d b e Going too fa r to hold t hat all s~rikes or t hreats of strikes, 
even t l~ ou ·:h l c1.\'/ful, give rise to a clai", i n tort i f t he s trik' rs can 
f ore3ee com;eque:1.ti ·1 l hindran'ce from performinc contract s . :'lu ch results 
I W')Uld hold t o be :indirect and not tortious where t hey are inci ,lental 
and secondary to, but not t hoP:ri rnE:; purpo s e of t he action .... W1 e ':est i s , 
I t:i in ': , one of proxi.ni ty and intent ion ( 16 ) . 

If sue , t be t he case fo ,. t he 3t:rike itself , then i t must f ollow that the ' con-
sequential nirnlranc e ' is also 'incident al' for ancillary strike action suc:1 a r; 
picketin ; . 

(43) 

(44) 

Supreme Court (Auck.), 4 July, 19G9 , unreported. 'rhe writer is indebted to 
i.lr. R. Harrison for dr a winrs his attention j;o t:1is cas e and f 0r the ensuine 
anal ysis. See Ha:'-rison , 111racle Unions and the Co:ri.mon Law in :-ew Zealand, ( 1973) 
unpu blished Th . D. thesis , Auckland University . 
Tho11son v ~eakin \1 95aj _Ch . 646 • .Jut see the Canadian case of Smith -::::'os. Con-
struction Co. v Jones f1 955J 4 D. L. H. . 255, 26.rl, ' If the. developrnen., of the 
trade union movement h ri~ reached the point where workers ,nll not cross a 
picket- line to 0 o to work, that is just as e.:'fective an interference with 
contractua l relations as any other for;n of restrai.,t mig·ht be ' 

(45 ) [19761 r. Z. L. R • 32. 
(46) Ibid, 47 . Knowledge of the commercial contract will almost always be prcsu.~ed, 

i bid , 47 . 
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/ inc soun:Unc thou.s .. n t 11is is, it i s completely ne r;-a tcd. in a nicketinrr context 
b,, t e ne .iulous distinc tion t :1a t is 

advice a ;:cl persuasion ( 47 ), the on 

dravm in th e ccono;nic torts be ~ween !'ll~re 

bein ; permitted, the ot'l-ier not . This distinction 
doc::; no t av;iil t il e pi cket one whit, for i f t he rirlvico is of n char,ci c t c r. t r1n.t ic 
ob viouoly intc ·rdc ci to Li e a r. tcd upon , the n i. t a 1no unts to pe r our1. sion (tJ,B). •\s a mi'ltter 
o f causatio 1 , t 110 e f ore , pcrsur1.dinc or a nvisin,c;- a t h ird party\to break hi :.:; ern ploy-
:nent contract will ah1a.,1 s constitute unlawful means (t1.9) • .:onsequently, not onlJ 
may an inju~ed third party sue on thi s basi~ but also the logical nxtension is 
t ho. t t l1 e e ,:1ployer may base an action on t he picket's pernuadin: his own e ployees 
to brc:1.k t heir contracts o f service. Since t h is is an unlawful aat any "ay, t he 
di :-; tinction betwe en direct and indirect is inessentia l with respect to tl1e contract 
o:: e:nployrient (SO). In t he e vent, a r i r::ket · is limited to merely co.TL.iunica tin,3" 
informa ti.on, even thou ;·h S . 33(2) ir:1plici tly permits peaceflii.l persuasion of other 
work.ne n not to work. Any notion of rea sonable picketinc is meaningless if mere 
persuasion to join a strike is actionable . 

'rhe result is a stran:e one a nd it is derived directly fro'TI :.he :phr.:rning, o"' s . 37 

( 2) as a c1 imrnuni ty. It .stc:ns, t vo , from the fact tba t we a.o not have in ·rew Zeal-
and an equivalent of the En0lish 'rrade :J Disputes leG·islation, the most recent of 
r1hich expressly enacts ~hat it is not tortious to: induce another person to break 
his contract of employ;,1ent(S1 ) . 

'l'ne othe r f orr.i.s of econo:nic tort lia.bili t y , conspiracy and intimidation, are not 
likely to be o: much a ~sistance to t he employer who wants redre s s . In a peac~ : ul 
picketin~situation, the tort of conspiracy to inju~e willnot usually arise(S 2 ); 

o:-,r "l e other hand' vrhere t '. ie picketing is unlawful either criminally or a~ a tort-
e. [.; ., tre spas s, nuisa n ~c , dc f amatiora- an employer may point t o this as unl<1.i:1:ul 
:nr.an s ;u ,<1, providc,l actual lo su occurs, tni :, wo•1lci. he suff icient to cstahlish t il e 
tort or conspirac. to co ::1,,it an unlmvf'ul act. However, a conspiracy suit is likely 

(47) 
(48) 
(49) 

Ibid , 47; lfa\'lau Island Ferries case, supra note 42, 623. 
ToTguRy Hotel Ltd v Cousins Q96g 2 Ch. 106, 147. . 
Th.is is clear from Pete' s Tovrin ,r ' services, supra note ,15 
..., ,n·rui r rl f1 961LJ A. C. 1129 (H.L.). Since it i~unlc'.wfui 
justifica1ion presumably does not apply. 

and also Roo1':es v 
act, the defence of 

(50) Thus, an employer could obtain a n injunction cind defeat a strike that d.epended 
for its effect on pickets persuadine otl1ers of his emloyees to join the strike . 
This persua.sion i. s illerraJ. uuder the Industrial Relations Act, 1973, s. 123. 

(51) Section 13(1) (a) of t he 'rrade s Disputes Act, 197'1. - this was reco'lmended by 
the Do;:-iovan Co:nmission after Rookes v Bar nard , supra note 49 . 

(52) In any eyentrr the tort would appear to hs.ve been laid to rest by Crof ter v 
Veitch r19,12 A. C. 435 (:i.L.) • ... 



to be 1 !•JCre "urplusa,,;-e'( 53 ) to t i!e tort of inter1 er.e 1cc witl1 contrar-tual relt1ti.ons. 

:1 i 1nilarly, the tort of intimi.dat ionHepends on an unlawful threat. Such a,1 irnprob-r \,~ 
ahleoccurrencc will found liability, but sinc:c "'the essence of peace"nl nickejinc-
that l.eo:iv9° t heacto;:a I..A.~~ ,i ice of actim/ 54 ), the tort will not often be established. 

~!1ese caRes have ex:poserl. r.:i.tncr than created the narrow a:nbi t of t he pic~et' s 

immunity. ':'he proble,:iatical nature o f peaceful :picketing is in la rce r.iec1surc 

ca used. 'u. , t he t r;:1d i tional conflict that li.1.s always e·:istcd in t11e jurisprurl r>nce 

of tic law of torts, na:ne ly , , t ,1at bP.twee\<i the norninate torts on the one r,an<'l .._. and 
gencr , l principles or ::..'i,n;h~;; 01/t:1e other('.;5 ). Unner t'.e no•ninate torts theory, i • 

thr actions of ~;he rle ·end;i.nt consti tu t;e the P"rticul;ir elP. 1'lent8 of, ··o~. instance, 

nuisance or- inducin ·~ breac:1 of co ,1 tri1.C t, t hen liability auto·~a tic8.lly f0 1.lows. 
Once t he conuuc:t , i t;s into the piueonhole t iwcc is n o outvm.rd CO'lce 'Ii wit ,, t '.1e 

se 1, tle ·nent o: 01Jpos i:·1g' ri ,~:1 t8' and justifications ( 56 ). 'l.'he second appro1 eh e:npha-

sises t :1e plaintiff's 'ri, ·l1ts' whi d1 'TlaJ not be i:1ter :'ereil wi tt \'ri thout justific-

ation. The interaction o~ these two theories in a: picketin ; context can be illustr-

atecl ne<1.tly : interference by unions with an employer's rir:-ht to trade prrl>fitably 

has usually been enjoined as beinc tortious; ~1t many approved activities carried 

on by traders in a free enterprise s~'steii1 in their tur:1 nece i·sa.rily infrinc;-e t:-1e 

sa:ne ri _:;h t to trade Ylithout interference that the courts have seen fit to pr-,tect 

from trade union activity . 'i':ne result is somew~1a t illoc-ica.1. It stens directly 

r' ro,n t :1 e ~·act t hat tr1e cormnon law is simply not equippe :i to deal with wha-:-. is 

esse .~ tially a social ahLl economic, and not le,3a-l, issue. As a .:unda 1e nta:h problem 

t[la t ;,a.s a lways pla;-ued iddustrial lavr, it is partly understa dable ar. an hist-

orical a·1ersion to labour . To tile extent that the inconsiste-1cy is soluble, it is 

so solel:; on policy ground.; , and t ne· que stion nece,,sa.rily beco ::es a politi cal one . 

P.SACEFUL PIC,IBL'I G A.ill TI:E r: ·DUS'l"U.\L 11.ELA'i'Jff~S A,;'l' 19n 

Added to any tortious or crL1inal liability, t he picket may well be subject to an 

a dmi nistrative sanction under the Industrial ItelaLionri Act , 1')73. Thauc;'1 p8.rt of 

foe r at ionale of t:.e Act was to reduce the tort liability of trr1.c1e 1.111ions ( 57 ), 

unfortunately no provision concerning· picketinr, was inclucied . I icketine- does not 

co;ne within the de , init.io :1 of 'industrial matters' in S.2 , since it is stipulated 

ti1erein t 11a t t;-ie cri·1inal liabil i. t J 01 unio .s is not affecterl '.Jy t i1e Ac t if .i. t 

is an indictable o~fence . 

(53) 

(5,1) 
~55) 
(56) 

(57) 

Per Lord Duiir-:din iii. Sorrell v Smith ~92~ A. C. 700, 716. ( i; .L.). 
Unlike, e . g ., a threat of a 'black ban '. 

Christie, op. cit., chap.V; and see discussion 0 ::1 'ri ,:;hts' , i nfra page,i-J. 

:2.e-., Lyons v Wilkins, where the privilee e to trP.de was elevc1ted into a strict 
richt without any recoG71i.,io:1 or' the equally important privilege to interfere. 
Hansen, "Industrial Relations I~eform 1.· n ,- '/ 1 d c . . err ,..,ea an ; omment on the Industrial 
Rel l'l. tions .\et, 1973,'' (1974)7V.U.W.L.R. ::;oo, 326. 



11,)11,e vc1.· , tllc .. · :11 qnc'sUo, ln 111 r00 1'>cc L or ccono11ic tort li.ahlli. ty: if L'.10. pir. 1-::-

c>tinl: in in furtltcr:1:1cc of a n illc r;·.:t l ntr.i1ce , can n1v e':'l , l ayer or in ,i u r c : tllird 

p::i. r L,f u nc t 1is illc-':·,1.lity a •; unlawful r.ieans? One o r th0 features o r t r1P, Act is 

t i,at :, t rikes are ,:·i ven a spurious a .. 1d somewhat n.nti septic val i .-1 i ty- thore are 

' d i::;put<.>s ,f in t l'rost', ' d.inp11tes o f Ti[;"ilt' :inct ' personal griev a nces'. It is 

"'P:1.:1.rcn~t most stri 1<es will be i l l c.:;al f o r t , 0 _ _ _p_urpose>s o,f __ t~ie Act ( 5o), 

mriill ly · L~ co , s ti tutin.; a brcn1ch of a no- r, trikc clause in an award . 'i'here is a 

stron,i; art-;ument L11.1 t the rcrntrictions on s tcike ;, ctivity .1.re only me;int to fn.cil -

itatc the conc iliation pro ce :::sc~::; •t111. t the Act creates and are not intencl ec'l. to be 

' · t t 11 1 t d t t i . ( 59 ) Cl 1 • · · · t h f ' 1 u sea in areas ·o a y ui 1re a e o ,11s · • ea.r y, .,,ns is e pre e ra J e 

solu "ion. :iowever, t h e matter munt at t'i e v e r y least r emain doubtful and it i s ;1 o t 

i nconce iw1ble t hat thP tecirn i c;:i l offence of s trike illegality coulc'l. be used a c; 

unl::rnfnl mean s(GO). If t 'riis ln. tter a p,;)roach is correct, it r.ieans virtually all 

picketinc is actionabl e a t, co,:1mon lav,. _•ur t;1er.r1ore, if tl,e inte ntion o the picket 

L , to de '.'eat an av,ard or colle c tive ;:i.~ecmei·1t (a::, will ab1ost always L> e t l-i e case) 

t rie1 the 1rn.i.o r, i s linble 1, 0 a pe!,alty u ., der t he Act. ( 61 ) 

Obviously , t 11esc are q_ui te unsa tis~.'actmry conclusions; it is no areur:i.ent t o clai:n 

that tne sanctioHs would r a rely be used , for t 11e debate ce·1t~es around t he po'l'ler 

to use t h em. Nevertheless, th~quc stion of i mproveme i; is deferred for the moment, 

whil s t other mat ters concerning picketin,~ are considered . 

StjCO?fD.\RY PIC K:ETD iG 

Up to this point, this article has been concerned only v,i t h wl:a t is termed 

'primarJ pic '. ~eting ', that i s , picketing of the e11ployer with whom t h e pickets ar .., 

in dispute . There i s , however, another particularly i mportant pi P. ce o f the jig-saw 

o f indusi;rial conflict known , not surprisin;~·ly, as ' secondary picketin0 '. This is 

si:nply t he exert i o ·1 o n econo·nic pre.,sure by picketing- ano t her person to cause 

t hat person to use hi ::.: influence, ;;er.er al ly of an econo:nic kin 1 , on t r.e e mployer 

wi t 'l w l 10rn t he union is in dispute ( 62 ) . For instance, a un i on mi .c-ht picket a 

suppl i er or distributor to persuade hi:n not to do business with the struck employer 

Implicit in t he following discussion is the pre11ise t hat t he pressur e is free fro~ 

cri~inal or tortious conduct(63). 

(58) See Ghapman , "Tortious Consequences o :f." the Strike", (1974) 7 1.r .U. 'tl .L.R. 455. 

(59) Chapman , op. cit . 466; Hansen, •o p. cit.32 ;)-3. 

(60) 'rllis view is probably t a.ken by Szakats, "The ReL1t.ionship between Lav, and 
Trade Unions, with special reference to the u s e of injunctions ", 0cc. Paper 
:,o. 12, 1975 , Ind. Rel. Centre, V. U. i'/ . ,26. In Canadn., an illegal strike 
es;t;ablishes tort liability, Gaenon v Foundation Earitime (1960) 23 D.L.R. 
(2d) 721. 

(61) Section 149 , 

( 62) Carrothers, "Secondary Picke ting", ( 1 '.)62 ) Can. Bar Rev . 57, 57. 

( 63~ Thus, if t he means are unla\'rfu l the picket will be open to t h e tort of inter-
f e rence with trade, business or enploywent by 'unlawful means',~ v 'irad 
L r:· ~I ::rett 11973 1 1

~ . z •. L. R. 282. 
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Cv0r'"'c:1:J , thi::- t~C'tic has been wiclP.cp·r0ad, particularly in America vhere pcac8ful 

picket,in,; bas become one o f orr,-.1.r. i scd labour's moGt e: '·r0ctive te:c~miqucs fo r 

i ,nplo .•"'ntin :· con~unption boy cotts Lhrou ~ll the po.-ticipa tion o ·· tne ge:.cr;il pub He . 

lmive"s.3.J ly , the re,11 prollle •1 !in,::; been t· ,c c;·j;cr1 t to y;hich ::;uc ,1 action is lawful , 

for tnere a re :11any wa.rs in \'lhich indirect pressure '.'lay ie bro u:_';h t to bear on t he 

struc~< e.11::;iloyer . In Canada , secondary .r>ickctin,; has been declared ill0r;a l p0r se 

a s beinu based on a con::;piracy t o injur/.§.4); in En.::,·l3nd , the Dor.ov a 1 ·1 Co11,,1i:Js.i. on 

r cco1c10nde:d. it be made law fu l (b5)and t·ric position today is t ha t it is lawf ul in 

f urtherance o " a trade dispute to pic \cot a ny place of work or business for t he 

purposes onl:1 of persuasion and co .munica tion( 66 ). In }fe\7 Zealm1d there is no 

leg-islation in point, still less any dec ided cases . ?houe;h s. 33 (2) appCFi.rs to 

per~it all secondar y picke ting s hort o f t~e u se of fo r ce, it i s no\'/ cle3r t hat this 

i r:1muni ty i s severely limited bJ the 'rii:;-hts' o ; others to use · the hi ;~,:hway, to con-

dact a business free of unliw,ful i ;1 terference, a nd so on ; in s hort, a host of tech-

nical o ··rcnccs , whicr1 of'' ences rncJy r P- sult in t ri e issuing o '' injun~tions to -;:-estrain 

t he picketin~. 'l':1e o_u0stion , thcrevfore, is whether any activity of this sort should 

be penJitted at all. 

'rhe ma jor argument for banning secondaDjpicketin;-s is that it i n terferes with the 

operations of an i nnoce 1t third party or neutr··l e-nployer . Eence, the question is 

Generally seen as a n interfe ren ::e with 1 ri hts 1 : t h e ri ght of the de fenclan t U!1 ion 

to en.:;-ace in seeondar:,· pic :~etinG of t :ie plai)i.ff 1 s pre ·:1ises 11mst give way to t h e 

la cter 's ri;;ht to trade, the r.:i.tionale oeing that whilst -r;he for ·nP.r rL::c-ht may be 

exercised f or t he benefit c,f a particular class, t he l atter is a more f und.a men t:=il 

ri <~·ht, o.f reate r i ·11Tl ortancc in t hai; its e':ercir:e a:~fects the co:wnunity at larg/
67). 

The d i f ficulty with this reasoninc i s t hat it is simply out of step with :nor.J' :'11 

econo'.'llic rc;,li ties. }'of one mus t needs recocnise that third. pa.rties are necessarily 

closely e moraced and seriously af'ected by di s putes betw c> en other e r ployers cJnd 

t heir e•nployces~ 6B). In other words , a strik:e in most industries (say, a manufacturer) 

(64) Hersecs of Woodstock v Goldstein (1963) JS D. L R. (2d) 449. 
(65) Donovan Co:nrni ssion neport, op . cit. para 872. 
(66) Section 15, Trade Disputes Act, 1974 (UK). 

( 67) ilersoes case , supra note 64 , 454-5. And see paee t-5, supra . 

(68) This is i;nplicit in the remarks of Speight J., }'\o~e-~,supra. There is, of 
course , a powerful freedom of speech argument - see Lord Denning in T:ubbar d 
v Pitt, 'J'he Times , 13 ;,1ay , 1975, i nfra. 
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h.:i s :: multipl y i n,',· e . f eet i n ;i nu '1'.wr o.f s econda r y or. rel;:1.te d concern., (e. 0 ., t he 

r e t a il f' r or whole 3aler ) • 'I'hu3, once a s ocict:y a.n ci. its l eei r; la ture s a nction s the 

p r i v ile ~-e to strike a s 'Nell a s t he prima ry picke t-line, it fol lows t hat it 1111s 

concr- ." ed the lec;i t i .:1acy of such secondar y consequences. 'rh is re co,'3"n ition me:-1h::, that 

sccondary( 6g ) pi ckctin _; to effe ct the,ie conacquencer; sho11ld be tr0ated i n a similar 

!'3.shion. 

'l'iler 0 is, t herefore , no valid rea son for eli·nimJ t ing r. ccond,1r 'J pickotin:; ea t e;roric-

ally: thee -!,en tial mat t e r is t he ex ten t t 9 Yh ich a t •1ircl party ·ncrits ins ulation 

fron thi s e cono riic pre ssure . Secondary pi cketin ,1 · s hould not be unlawful me -rely 

b ecaus e it tnkes place aw,,y fro:n t h e prim. ry dispute; it should be ur.l a wful only 

i : it b r in,;s p:-e .,sure to bear in a{ ma ;ner. unlike t:1a. t by which th ird pa rties are 

nor nally ent.:i.nc led in a strike(7o) . 'fhat is to say, t l-i e a ctiv ity s ho'1ld o:1 l y be 

per~1i tted to the e '~ t ent that it a f fects 'al lies ' of the struck employer , whe :.'e t herE: 

.:.s a co"'lnuni ty o ;: i nterest t hrou,;-h corporat e st"ucture or a con t inuin,:;- busines s 

relatio:1ship . A<'t c r all , hovr else .::_i r ·, fre e zing yrorkers to publici7,e their dispute 

when t ·,e v10rk s a re in t i1e coun.try , t han by picke t in; a re t ailer in a .1ea-rby tow:i or 

city ? Moreover , pic;~etin,-; a retailer t o persu<J de the public no t to buy the struc: 1<: 

manuf acturer ' s product should not as a matter of policy be enjoined where the 

retailer cannot e st ·blish injury to h is bus ines s ot:1er than thrOUJ':1 the public's 

refusa l to buy t hat product . In any event, such t a ctics are .'."'.'e n e -rn lly re r_;nrded as 

a s ocially acceptabJ_ e and ne Ge s s a t"/ for:n o f group p-:ressure . ( 71 ) 

Unions i .1 _ ., cw ;7. eal a r:id do not {;re9-tly u s e consu::rqt ' on bo ryotts , larcely, one suspe r.: ts, 
(~e.A , despite the res7r1ct1ve na ture 0 1 t he l arr J 

be cause of ir,11ora.n (:e or a pathy . ;-Jcver.theless , it is a vital we;,,pon in t h eir c1.rsenal 

and i n a n a .;e w:1en t h e medi a plays a n i ·1portant role in pub lici$in,-; a dispute, the 

secondar y pi cket will be as e f :r e c tive as an:,; f or:11 o f econo ~ic a c t 3. on. In Enc-land, 

u ~;i ons are jus t bcginnin _; to dis cover its worth \ 72 ) and it is more tha., likely we 

i·,i ll se e: a :na.rked in ::: rea .·e in t h is a ,~tivi ty Yli -;;h i , t 'le s e sho -::-es . 'fhere i s , f ,1cn, a 

need : or c l ear and yea li s tic le._;islatio::. rclatinl~- to t he means and purnoses of t he 

picke t . 'i'he solution lies in legisl2. tion similar to t hat in Ene-land( 73) where , i.~' 

the pic;cetin,--; is in furtherance of a~rade dispute and is for t h e statutory purposes 

o f persua sion or -.co 1:1u nic:ation o •' infor::i, ,.j,ion then it i s la\'lful. 

(69) In t his context, t he use of t ~e ' word "seconn.ary• is unfortunate because it 
lumps indiscri"Tli. n tely into one ccitegory both employers who are neutral to 
the di s pute , ancl those vrno hav e a co:llffiu,1i ty of interest vri th the struck 
employer and r:homay, in 1·act, be his "allies" ', l'.aron &. Wedderburn, I ndustrial 
Co"1flic t : A Cor.1pa r ;:i tive Legal Survey, (1 972) , 102. 

(70) .Llea tty , "Secondary Boycotts: A Functional Anal ysis ", (1974) 52 Can . Ba r Rev. 
38v, ' 392. 

(71) J onovRn Co;n;nission Report , op . cit . para 875 . 

(72) See , e . g ., Trice , ";,iethods and Attitudes to Picketin;-r", [1975] Crim. L. R. 271 
(73) ~ee page !7 , :., ; ,.yL·c1 . 
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In ::.·o.:::c.it ti"1CS, wi tl1 the rise of pressure i3Toupc to protec t other than e"'lploY"'lcnt 

illtC>:'sc La , tl ere h::w bcP.n a ,<;rowinG awaren·"'s;; of th0. need to rna1<e viel'ls heard hy 

tho::;c or ,.1nizntions that bear so ne rc s ponsibili ty for. the social n.nd economic coni.-

itions they crea te. PicketinG can be one of the most effective w~ y s o Rcnicving 

this enJ a n thi3 raises t:, . qucntion of a pos.;ible privile::e to picket , not just 

t~tno;-;c enga,;·ed in i11d.ustrial disputes , but also to the con su:nc;: publi 1 '. in d j spute 

wi ti1 trad0.rs and with thot,e providing professional anrl o ther se •-vices . 

'l'hiG very question arose recently. in the Enrrlish c;:i.se of I:ubbard v Pitt(? 4), in 

whicn a 6Toup o .f socL, l wor.~ers , the 'Islin ,~ton 'renants Campa.icn ', considered to be 

indefensible the activities of estate acerits who assisted property developers in 

Islin.:;ton . 'l'ae a 0ents had made a lar,;·e killin:-: by harrassir:~ poor tenants into 

leavin,-;· dilapidateu. properties and then selling the --· l10mes . to mirl:Ue class 

fa r1i lies , thus Yeduci ,·1i::' the availabili t.v of i10uses to the neeny. ,\ ccordinv,ly , I.he 

de·fct1dant:; pi cketed the estate. a _; en Ls' of.:.ice · holdin:-;· placards ann ciistributing 

leaflets, TI;1ic'.1 referred. to\t'.1e plainti f fs in opprobrious t er,s . ~h0re waR arriple 

room on either r-iide of the picket-lirrn and between indi ,,idu -1 me"nbers of it for the 

public to pass along or c1cross t ;te footwa~, . 'rhe case thus raiserl fairly anrl squarely 
t he issue of ci1e lawf,1lness or' co,pl r, tel . ., ue2.ccFul picketinrr unconnected with a 

trade dispute. At first instan ce, .::'orbes J. held in part t:1at as lhltle picketing 
rendered pA.~sa::;e o:·1 t"e hi ;~·hway 'lcss commodious', it was a pu:ilic nuisa:1 ·e( 75 ). 
However , Lne :n:-i.jori ty of the Court of Appeal ( ~tamp ann. Orr LL.J.), thou;.,.h disaprrov-
in,; this a-:Jproa. ,_. ,1 , avoided the is::me ·"Jy decidin~: for t ' .e pl.J.inti ff 0:1 anot '-,e r ;;round . 

:i.1hey :.,-r.2.ntcd an interlocutory i~1.junct .ton sicce, on a hala.-., ·e o -~ convenience (?6), 
the te::ipor,u·:y inte rferer.cc ,.,i t '1 t':1e defendants' I:i:-;h ~ o : ,·rce spee cl1 , i .' t .e derog-

;i tory lea:·lcts turned. out to he true, wRs far ou twei i_;he,l by the da,2.{:e dor.c to the 

plainti ,· r ' o bus i no3s if, in trio event;, t;1.o deroca tory leaflets turned out to be 
defa,natory and untrue. 

In a dissentin0 judcment of outsta.n,,in '~ liberalism, Lord Dennin,:;- .. :.n. woulrl. have 

disc:1arc-ed t he injunctio:1 on the grounu ti,at the law s hould .not interfere vri th t he 
'undoubted ric'.1.t of .8nglishme:1 ' to dc',nons trate a11d protest. Since t ;1 e '7ar , , Lock 

case clearly established the co~mon law privilerre to picket(??), ~.e r oot question 

(74) 'i'he Times , 13 i.~ay 1975. 
(75) t]_975] 2 W. ·1. R. 25 ,1 . 
(76) Following the Hun se of Lords in American Cyanimid Co v Ethicon Ltd, The 'l'imes 

6 February , 1975. 

(77) Overrulinr,- Forbes J. who had to limit ·ard,Lock toits facts to reach the con-
clusion ul tra-pea.ceful picketin,~· vras _ a co:n.:non law nuisance . 



\'r.,s 1':'1et:icr tlw d0''cndant s were Ctlil ty o f' a co;;,on law n11isancv . 110\·1 coulri this 

c,·cr 1x, so, ,1e ."lncrd , w1er e .. o-ono h:1,d i ;-i fact hc(~n obs t ructed or i nt i m.iL'ht8d ?( 7o) 

.\:\v ;,i,' kt'ting was l awful i nsof2..r ."ls i t i " me r e l y to o btai n or co r1inu nicote j_nforma t-

i~"';: , o::- ;.1c :('eful l y to pe r suade , anci it i c not snch as t o sub,1i t any o ther pPL·ro n 

to anv ki nd o r r.e:1trn i n t o r r c tti:ction on his p" rr:on;.i l ' r.ccclo1n . 

:t.:td the lc ... flo t s not boen clero :a tan·y, the ;naj ori t y woul d s tj_ll kiv c c -::>,1\e to thi, 

sa·nc conclns i. on . I t v:as no t :, o much the l eaflet s ns the a ctuc1 l ca.us i YJ,'."(' o f cl;Fnar;e 

t o the pla inti ff b. t he p.ic!ccti 1,1:- i n hi s ' f r onL r.r·1 r :l 0n' -:-,hat r c.,rl.e~'erl Lh8 act i v ity 

illr. ;·:11. I n tr1n up. ·l10t, a l l ~p 1' ospec tivc picke t nec:d esta b l i sh is:d" .,inite r1ar~o.z-e 

c1uscd by t he pi c:ke t s and on t he bnl ance of conveni ence t e st an i n,i ur1cti on wi l l 

i s sue. 'l'he dec i ., ion is a.grand ex:,mpl e of the ' employer 's ri h ts' appronch to se c-

ondary pi -::ke tin} 79) . 'l'he ui ''fi culty wi th t i1e r e sult ii, o: cou r s e, as Lorcl De.-i n i ng 

poi '"tedo ., t , that ti1e re i:; no va lid rer1s on -fof distin ui sh i n.:_;;- picketing in fut't .'1erance 

o f tra.:e di . pute s and. pi ··keti ,,; .:o r oth r. r cause s . 'Ch e o'"1e , surel .:r , i -; i :npli ci t in 

Lhe ot,her . I nclced , to su .;gest t hat hous ev1ive s s hould not be pe rmi tted to picket a 

stor e s e llinc da ngerous toys , i f ·t hey t h ere by cau:~e l oss o f s a les 0 :1 t hos e toys , 

i s q_ui t e c ontrary to ·.-,hat is pooular Mal~ rdecl as a lec i tima t e forr:1 o " rrroup 

pre ssur ,e . I nasmuch a s the con su:ners '/ are r eas ona bl e a ::d ,·~ell founded , t hey s hould 

b e a l l owe d t o picke t peacefu l ly . 

Cl ear ly , t l·J i s sort of pic~e tin,_i· is close to an ordi:.ary :Iemonstra ti. on ( :~O) , even 

t hou5h i t i s p r i >1a ·cily econo 01i c i n nature . Ho\'/ev e r , t l:. i , d oe s h i ghlif1t th e powe r -

fu l f reedom o " s peech element tha t i :, :pr e ser, t i ,1 B.11 picketin,~ . 'Phi s c.<:se fur t'.1er 

il lustrates the unsati sfac t o ~:--1 nature o '' t •1e l ;;,1 o -' i n t erim in.i unc t ..i..ons , \'1h ich 

fur,c tior:?. i s t o pr es e rve t he sta tus quo on a bc1.l;,.nc e o ,. convcni en::e unt il a f ull 
' . ~81 ) " {h t J- . , 1 · ' r 1 . . h d • neari n.:; occur~, • en 10 pos .n bl. i ~ o..- e coromtc os s is wei ,r_; e up A· 

t he tra ns ien t na ture o ~ t he rL_;h t t o p0rsua de o t hers , t he lav, l ooks on the lette r 

a s . hP i ndr· expe,1 i a b le . 1r he fact tha t when t h e issue co·ries t o trial on the substant-
t\TOU11 S 

i ve / t:ie c a111 pa i ~;n iriay be ov er i s not t aken i nto ac count . I t was for this policy 

rea son t hat Lord Denning would no t crant a n i n junction • 

(78) 
(79) 
(80) 

.,, t see ':.'ynan v :ila. l mer ~ 96~ 1 Q. :3 . 91 , page't , supr':' . 
t 

r:ote 67, suprJt . 

For an expl anation of t he diff erenc e , s e e de ~endan t counsel ' s a pplication t o 
t he Eou s e of Lord s for l eave to a ppeal , L1971] I. R. L . R. 125 . Leave wa s 
r efu s ed . 

( 81) This is de f initely t he test in :·ew?Zealand, Ka wau Island Jt' erries case , sunra 
n ote 42, 620- 1; Szakats , op . cit . 6- 8. 



.. ,:) ~ -

•1,; 10 ,1,;·.1 .. 11b\;',rd v LiJ..1. is not sLrictly bincli, 1,s in .e1·, lc11.ln.lt(l , t 1·w.t our injuncLion 

l.1 1.·, is t :1 c na.no serves to show j;l1at all rormn of pi,~kctinc can be ncv ercly rr:?str-i: 

ictcd ry an it1junction . 'L'he i 1mm1i ty of' fl . '5~ ( 2) could extend to this situaU on , 

but tile C'.1rlicr nn .1 lysia hnc1 nriown ti1at r;cncral criminal aild tortious liahiJi t.v , 
. . (82) p1xticularly tne techni ,··nl nnture o f' trcspa .: s ,111cl obntructi.on to the Ju·;nvmy , 

affords anple avenues for pro secution . One of t he clear lesRons to be l earned fro~ 

t :iis ct,sc is the ti11ely re:nincler tltat coc1mon l ;nv li tig1tir,n is a poo,.. substitute 

for le,;islative debate i n the resolution o f deep-rooted social a:~,d iddustria l 

co ntrovers ies. 

'I'i'"'le and ti ne ai;ain the question h:i.s hovered in t he v1ings as to the l ack o f" c:=ise 

law on picketi nc i n r:ew Zealand. . At l as t it can now e n ter onto t ;1 e s ta ie a nd t he 

re!asons why this rihould be so mc1y be countea .• One obvious reason, of cours"' , is 

n ot tha t v!e have no proble-ris , liut t hat they ar> rJca:- to revolve a round ge neral quest-

ions of cri •n inal larr r a t her t han spe ci;:i,l questions of industrial l nvr ~ JJU ., t !e mntter 
f\o\::. 

goes far deeper th2n the mere contrcl o f pic:~ets; for t he fact can"be obscured tnat 

there i s i n ,fow Zealand a significantly low i ncidP.nce of t he activity . 'L""ne followinc 

s;i.;gestions a3 t o fac tors caus i nG' t his cas t an i n teres t i n:-;- refle:x:ion on our 

i ndustri a l ra l a tions sys t em and our trade unio ns in general. 

:tithout doubt , the most i mportc1nt factor is t he lon:3" historJ of legislative inte r-

vention in matters industri a l, stretchint;· as fa,r back as 1894 . State man~gement of 

discontent is almost a tradition in con trast to t '·1e free collective barr;ai ninr,- o f 

,;ort 11 Jvne ricn.. r.'hi s has led t o wh:i t the sociologist calls 'ins titutionalization ', 

but wha.t i s more easily understood i n this conte·:t as t he co,1pulsory channellinf,' of 

con[lict by collective barg;:i_inin,J thron j·h specifi c a gencies or i n::t i tutions : Indust-

ria l 6ourt:,, Concilia timn Counc i ls, I ndustria l i.:ediators. r1 incP. the process is 

mand;itory , t he effe r:: t over time has beell a willin,z-nes ~; on the part o 7' the registered 

unions ( t he vast majori t y) to treat proule1;is t h roug·'n governmental means r;:i, the r ~h;in 

private(s
3) . 1:rnat er.ierges is what one 'flight ter:n an ' a rbitration- syndrome ', a readi-

ness to sub:ni t to ne6otiation Vlhich mu ,.:: t obviously a ct i n, a great many cases as a 

substitute for direct acti on such as picketin0 • So cal led 'responsible unio ns' have 

accepted a peace-obligation(B4-), with the r esult that conflic t tends to be expressed 

(82 ) 
(~3) 

Police v Gtewart ,. supra note 40; Hu 'obard· v Pitt G97~ 2 ','! . L. R. 251).. 

Eberhart , 11 \'/ork Stoppaees in AmericP. and lJew Zealand" , Economic Record , 
June 1961, 1,10 , 143. 

(84 ) Ryman , Strikes (1973), 81 . 
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ir, t't' l0 tiv0l.)' i:1r1ocuo.::; oc1c1. 'l'r:tditlonn.-J re sonn ~or pi-::ketin-, ::;uc, ;:i.::i co:1vincin1s 

ot~0~ pao?lc o{ th0 validity or· the strike, or ~ncrnlly publicisin-ii, arc ~le,rly 

riot .·,1 i l)h)1·c·,, t 1·1,1cn th1) disptlt is to be ;-;ettl0d ~'or.no..lly :i.nd l ee::: c ,otion;:ill .. 

b:., t.11c ,'O ,})ul::;ory c:111 of concili:1tion. It is ::i.t the point d1::i.t t,w in:.ti tuti.on;,l 

~,:,,..,tc" l 1)"0'""'"'; down, wbcn the atri1<e bcco,ne::; dr.:·wn out, tnat the re;:ir.o•is for pic)(8tin.s-

co 1c· in to :;t:oi r: own. 

0.10 o :' the· principal c f'fccts of t !n; lRbour r:1ovc~icnt ev0lvi:1;'.' urnler the v1ing o r the 

31.,;,tc .LG b0cn nc-cncr:11 bsk or ,nilit.1ncy(o5) . )itt1in the collective b1rr,-c1.i:1in-: 

s;stc·n its0lf, wi ... ,11 it::; c.np ,;1.:iis 01, rules anrl n:oceiurcs, t i1e ver.1 exintrrncc o· tl;.e 

seen in a typifie 'l role as the b,1 r .::=ti ning-repr" ~Le ta ti ve 

'hus, the leui:,L=itio!l has scrvecl to s:1ape unions to its o•m 

cn::iracte1:istics throuch perpc ~ .. wtill/; S"1all, inoffe"tive entities by giviw; t e:n 

exclusive barc;,ininc ri _:hts in t:1eir particular areas ( s7) ... rnere unio:1 reco...,rni tion 

is not riproblcm, Yiherc un<Jdn orc,:·niz.::i.tion is defin0d ,3.nrl. w:1ere internal linc>s o · 

co 1,.1u:1ication <1.re i wo-rkin ~ orci.or t.wrc is iot 1 e-re:,t induce,ern ·o pir :et, for 
-t:.'l;:;,n oy_,l..L1ions which picketin,~· ter:cls to be 'a vm;,pon "Tlore frequently used by st·m-·glinc( u·nions; are 

Ylell e::n,,olished'(OB). ?urther, vrith the co1bined e ·.c·ects o f re;-i .. tr,CJ.tion anct co1p-

Jlsor1 u.1ioni s .. 1 , tnc quality o tri,in. U."lion le,•dership has tended to deteriorate(s9) . 

1
1
i1e overall condition of the unions has ch;inced with the poli tic;il ali n"lent Qf -:;he 

~ ()C.'-1..~~ 

l dcour move:-:ient wi ti1 , in sor.10 •tatter::;, a. consequential shift :ro, p-rncticc1.ll\ con-

s iderations. '.i'ue-' irony·; of course,  i s tha t we ha--e always had a hi:::h level of 

strike activity per h aad of population and'it now seems reasonable to talk in ter:ns 

of a serious strike problem'(9o). It is hard, therefore, to a.void the conclusion 

tn.cit the lack o.: picketing is in lar{;e measure a result of trade unio!'l apathy and 

i:;nor2,nce. 

It is valuable i 1 tnis conte:.;,.r, to dr-1w. a brie .. co::iparison with the ··.orth A,11eric;m 

e::.rpcrience nherc pi ~ketin_, i s prolific an,l o.ften violent in nature. 'rhere, or;:;-,;mised 

labour has .1lwa:rs recarded the cover~ ent as a.n enemy t o ~~ :ou,;ht and a menace t:l 

be avoided • .;:,ecause ri0hts an:l freedo:ns have been hard won in a protracted an<l 

painful stru.:=-Jle, unions are all the more ~efiant and je.1lous of their position. 

Since ti1ey have always had .. ;ore power than our mm uni one, An1erican unions react 

vigorously wheu t,1eir ri,..;ht s are violated, there beinz few better ways to effect 

tnis t nar. throuch the picket. 

(85) L.O\"lell::;, ::oods and You~g (eds.), Labour 2,nd. IndustriPl Relations i n ';cw Zea-

l1.t1c., (197,1.), 168. '.iith a few notP.'ole exceptions: \'l;>ihi Strike, 1912, ·:.rater-
front Dispute,1951. 

(86) ~oods, op. cit., supra note 16 ,  192. 

(87) =~ovrells, .roods and :::'ounc, op. dt. xi; 

(88) Karm-:'reund, Labour 10.vr: Old 'l'raditions and l.ievr :Devel p11entn, (1968), 57. 

(59) ,7oods, op. cit. 132; Eovrells, r/oods and Younc , op. cit. 170. 

(90) Hovrells, '.foods and Younc, op. cit. 161. 



i.ow, it is p;irt of the nature o f pickctin,:: that it t n.ke s · i mc and t ·ie union to _ 

or[;an i se it. In '.l; ew Zealand , thour;h there may be a comp;:,,ratively l a.rt'3'e nu'Tiber of 

s trikes, they arc ;nos tl .. o '' n fa.irl,'/ short dur:, tion and clo not involve a lar;;e 
rnrnbcr of workers ( 91 ). '.L'hese wild-cat or demonst ;~a.tion strikes tend Lo be mmall in 

sca le nncl quickly settled(92 ); the natural in ference fro~ this is that these stopp-

aces are l a r t;ely u noffi cia l (i.e. , noj; recognised b;· the t:::-acle union). If industrfa.l 
conflict is mostly spontaneous and unstructti..red, pickets are unlikely to be orgnn-ro 
ised , nor indeed" serve :my practic;i 1 purpose. Not surprisingly, the opposite trends 

are to be found in 8anada anJ. in America : much le ss frequent stoppages in proportion 
to the workforce , invol vine moi.'e vrorkers , but e;:,,ch one la.sting seven times lone-er~ 93 ) 

i inally, :ipa:::-t from our i i rlustrial relations syste11 , there are two furthe r points 

of si{JDificance. 'fhc :irst is that with .1 relatively h i ~h level of employment in 

L1is country there has not 'been a desperate need to pi ket a n ·employer to prevent 

hi :;1 employing 'blackleg' labour. In fact, where c1 union i s in a monopoly position 

t he e:np1oye r can hardly continue working. 'fhe seco~1d is more fundament;il still. 
ilistorically , unions have always had a lack o +' ccmfidence i n their streni:~th ( 9,1.) 
and picketin~; would R]pear only to have come to the f'oue. in times of ind.ustrial 

upheava.1( 95)_ J nat picketine there i s has generc1lly been peaceful and in this 

respect t he unhappy mer:1ory of the de cisive state ction i n t ·'.te .1951 ·:.'aterfront 

Dispute provic3.ed an object lesson that ,1as not lost on trade union leRdP.r/ 96 ). 
One mu c t r eme:7:l>er, too, that pi cke tin,:r, vras categorically unl;:wful betw~en 1951 and 
1960; un .:. ons learned,so to speak,to do \'ritr-.out. 'l'hey have since be en more than ret-

i cent i n rc~lising the potential of pea ce ful ~i ~ketina . 

(91) Donovan Co,-nissi n Report , op. cit 96 TT 11 --=---· ; see n owe s, .foods and Youn,r ou ·t statisticn.l np;iendix . u, • Cl. • 

(92) 

(93) 

(94) 
(95) 
(96) 

'.'/~o~s ' ~11 e L-'.l\'r and Indus tri:, l Re l a.j;ions ' paper delivered to the Royal Society 
Oi ew Zeal and 1967 4 - e1.· ~ 1ty per t r 11 d" . , , ,,, cen o , a 1.sputes arc settled 
quic!cly a t the conciliation s+a ~e .,,, () . 
Donovan Co~~i s sion nepork ·t 96 · . t., ou.ci • , • In America , where large-scale stopp-
a ,:; es often accompany the periodic nee-otia tion of compan,·-wide contracts 
t he "' e hav b - · t 1 · · ,, 0 

, 1 td e eco,ne r~ ua istic engagements: unions co-operate i n an orderl' 
; lu . O\~n of production an~ comp.-1.nies often provide shelter and refreshmen~ 

b
orpi~kets. The duty to picket is often a condition for receivin~ strike 
enefits u 

~oods , op.cit. cupra note 16, 41. 
See pae e 6 , supra . 

Bassett , op . cit. 210-2. One u.~i·on t t l ......:::...._~..:....:. ·, secre ary 
, 1~ f0 wer VIi tn v:hich a.he state faced a un Lon 
ficnt a scrap' he knew he woulrl lose. 

told the vrri te't' that in view of 
he was simply not going to · 

Victoria lJn, .; .1r f. >• 
we:!ington 
L.ziw llbrary 
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CO,CLU3IO-~ 

,fn.=i t 0c10rr,-es from tne preccdi11!?,' pa,;es is th;:i t thou. ;h there rriciy be ,i limi tcd stat-
utory ri , lit Lo picket , this has bee li;1i t ccl even fur.t l1 nr by the eeneral l .=iw . ~he 
cri•:iidal law , tnc co,.iruon . law of nuis.1nc0 a11d the e<''.ono:iic i.ortr; ., not to rnention 
tl l' penr1 lti e:3 unctc r thl!! I. H. et, all co·nbi ne t o t \1 c extent Lhat i t <'an be said. t1ia t 
tnc bulk o;.~ ev en pence 'ul pickctin{S tod::!.y is, likely as not, in some for1 illecal. 

'Lik ely as not', o f c ourse, because t 11ere i s s i mpl y 1~0 case l aw in :ev, Zealand. 
·.rhat t !1is is a functio.·1 0 1 the ·1ow i 1cidencc and relatively peo..ceful nature o '· t}1e 
activity is not in doubt, and this raises interesting q)lesi;ions, why this s 'rwuld be 
s o, •,zhiclF-tiesi:i_?n,s have been cons idered above; • .rmt this is not t o s 2..y that cornp;:i_ risons 
wi th :i:~nglish anci Canadian case s are worthless. 'l'o be sure, in the absence of Nev;.: 
~cala.nd rlecisions, comparisons can be haza.rdous. In the event, thi s article has had 
to concentrate more on t he l cc;al principles involved. rather than with the prnctical 
result fa cinG a picke t ' in classifi.::i.ble fact situations. 

CCMnclu1~ 
Before. "the l&gic;il reform,i t i s nece s sary to dispose of two objections . The first 
is that t he genera l crimina l law adequatP.ly controls picketing at present . The: 
problem wi ti1 this is that control o nly beco·nes an-;iwue when t he picketin,~· is u:1-
reasonable; the cri:ninal l aw has no business pre-empting this condition . Any success-
ful picketin._:: de pend s to a lar,1;e . extent ou the discretion of sensible and experienced 
police office rs . 'I'hou,_;-h one must realistica lly recognise that this porrer would not 
oi'ten oe used, the po lice officer is nc-v ertheless plac ed i :1 a n invidious position, 
which is unaccepta ble to policem.'!n and unior:ist alike . ':'here is, moreover , the wi1ole 
problem of the civil lavz, which has be en shovm to be quite unsn.tis ~actOl!."'.f in the reg-
ula tion of what i s essentia lly an indu s tria l relations probl e:/ 97 ). 'fhe primary 
question is whicil techniques are best suited f or t he regulat i on oP conflict . General 
cri11i nc1 l of ' ence s cannot hope to dea l adequately with a special problem, involving 
the balanc ing of cpmpeting privileees( 9s) . The presP.nt bw provides for unreasonable 
confl ict, enshrouding- the e ,1ployer in a cocoon whic:!1 , in a co:npeti tive free enter-
prise system, he hardly deserves to have. Indeed, it is an axio:n of i ndustrial 
relations that prohibitions aan be r a tion2.lly superimposed only on a body of law 
t hat pr ovides f!!70'Tl the first for reasonable industrial confiic / 99 ). 

( 97) See pace i·$, supra , ~ Cf ir.1 . 
(98) 'l'he Statutes Revision Committee, v;hen reportinr,- on the Police O.."fences Act, 1927, in 1974, recognized this and recommended picketin6 be regulated under th-, I. R. Act . 

(99) Christie , op . cit . 195 . 
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The sccoii., .::.. ·" moare formidable objection is thot there i,:1 simply too liLtle pickct-

i 11_, t o justi f y il refor n of th0 l a ·:,. 'l'hc Donovan CommL rn ioii reco·nmencl ed in19r;8 th ri t 

no d 1an,~·e be ma.tle in t he c ,1r;1i s h lo.w, yet in t he p,Jst seven yec1.rs t here has been a 

surprini n,'.; upsur ·c in pickctin,:;- , vrl1i cll upsur0e ne cc ss itc1tcd tno crtilnr.;-c ~.; i. tl. e h 1w • 

. . o l:c ovcr, this s ort o.t ar,:ument is not a t tra ctive i n times of a ccelcratinrr r.1tcs of 

infla t i on a n,, risinG' uncmploy,nent thr1 t will certainly test any i ndustrial rel;:itio::s 

sys tem. Thoue,h it may well be tha t t he phenomenon only makes an appe ':lrance in tines 

of 3r0 , t unrest, it is naive to expect picketina will never become a prohlem . It 

has o ··teu bc cm: · remarked tha t the e x tent 2. nd s evcri ty o -f labour troubles are 96th , 

apt to increase a s the degree of industrialization increases( 100) . 

The law, then, is de ~'icient because it fa.il r, to grant subst;:intive pickctin.::;- 'ri :;hts' 

r a ,her than t hrou._;-h any failur e to provide the employer with adequate means of 

··edress or t o pcnali?.c irra tiona.l conduct. 'l'herefore, subject to t he cri·nina l law 

con trollin£-;· pickctini; that is not peaceful , t here must be sone statutory notion of 

reasonable picketinc practice: it ~ust be lawful to stop a vehicle fo~ a ~easonable 

period of time; to persuade any worker to breach his contract of service( 101 ); and 

secondacy pressure should be lo.wful where an 'ally' of the employer is involved . 

If the p:.ace for such s~(;"cstions is in t he I.R . Act t hen. in logic the lawfulne s s 

of the pic'.-::etine s i10uld be tied to the lawfulness of the strike, throu;;-\1 acts t hat 

are not in t h emselves unla\'rful . Obviously, this is not possible where al;nost every 

strike i s illecal. \'.'hich is ,1ot to say tl',at this shouldrender all picketing unlawful. 

sven thou.;.·1 this is t h e t heore tical conclusion in a co;npulsory collective barg-aining 

s y ste.n, one must realistically recoc;nize that the sy ste:n does break: " Oi'Til and that 

picketini:;- i .:; .: ... e l cmentar.1 industrial p:i'.'ivilege that requires a Y.rider i m:nunity 

than it has at present. 

(100) Eberhart , op, cit . , 145; Howells , ifoods and ~oung, op . cit . 170. 

(101) This in not possible under s. ~123 as it now stands - see note (102) infra . 
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'1,his rn i , ;h t :-;.cieq_ua tcl y be reaolved by the enactment of an e--::pl i c i t r i ch t to t::ike 
jus ti f i cn. ino.uGtri .:i l action . '.i'11e a r ;;u :ncnts f or su ch a rig-h t hav e been ma d.c else-

( 102 ) ' f · · t t 1,- · 1 ... tl ... . 1 . . t t h t 11 whPre ; su · 1cc 1 o s ay ,tere 1, 1a v 1e e sscn via i nsue is o ensure a a 
c o,u·1on law a ct i ons co·ne wibi n t he r:}x:c t usiv0 jr:.ri s di c tion of t he Incluctrial Cou r t , 
v,hc r c a mor e desiraule f l exibi l ity would nllow a bette r :)a l a nc i n .::;- of ' r i ;~-htn '. The 
point i s that i ndu s t r i a l relations pr oblems mu st be solved wi thi n the machi n e r y 

of t h e Act . 

The r enl it:• , however , i s t h~t the l a ~ concerninff peaceful nicketinr• is hor shl y 
r e s tri ct i ve . 1''ew people re,1.li '.',e h ow shackl ed t he tr:iclc union moveMent i. s by the 
ran~·e o.: consequence s , c.r: i minol, t ortious and ad11ini stra tive , which •·;m e nsu e fro;n 
t h e mere fa c t of i ndu s trial conflict ( 1o3). For the present , t he prospe c t i ve picke t 
must suffer a l ay; t hat r eflects t he conditi ons and a t titudes o f t he ni ne t e enth 
centurJ . It is as wel l to r e cal l t :1e words o +' ;1ramwell B. t hat the l aw t h en d i d 
not permi t th,; t which 'was ca lcula t erl to hav e a de t e r rinG' ·e l';'ect on t he minds of 
ora i nary persons , b.'/ expos in;::: them to have their moti on s vm tch ed , and to en counter 
black looks'(,o4)_ 

( 102) .c; . g ., Szakats , op . ci -:; . - " , who makes t he nr gwnent i n r e l a tion 
to t h e unsa tisfactory l ;1w of i 'n junc t i ons . Obviously t hes e su ge-es tions 
i nvolve modification of the Act~ f or the machine r y : s ee Szakat s , 27-8 . 

(103) ,I_Iowells ~ Wo ods , Younc , op. cit. 192. :i.fow Zealand i s unu sua l among western 
indu s tria l nat i on s in t hat t here are clear criminal lia bi lities for 
i ndustria l action, i bi d 175. 

( 104) il!ote 6 supr a . 
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