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1 t, ·r R CJDU c·r I O.N 

"The natural resources of the e~rth , including the air , 
water, land , flora ~nj f Aune nud es~eciall represent-
ative snr:.•les of nntural eco8Jst i: s must be safeguarded 
for the benefit of H'eser.t nnd future generations 
throuuh careful ~lannin; or manacement, as appr printe." (1 J 

Recent ye~rs have heralded an upsurge in concern for the world ' s 

environment that shows the d ys are long g one when the peoples of ttc 

worl' were prepared to ;:icce!)t econo ,ic :;o. in at the expense of 

everythin g else . 

The aim of this paper is to look at the role intern~tional law 

has p l aye 1 nl can play in one a re~ of our environment - the sea. 

At one time it was thou ht the sea could never be affected by 

the ctivities of men . It coul d be used as a dustbin for the 

w sle products thrown out during his technological advancement 

nd as a source of hiu never ending food and mineral requireffients , 

witho u t ·'"llterin,~ its ecolo.;ical bolance . After all , it could 

absorb these wastes and its resources could never be de_lejted ! 

This claim cai. no longer be acce1)ted . Science has proved 

the activiticJ of man cnn ~lter th lliRrine environme t . But , 

science has also provi 1 ed the ensw r - the use and exploit 0 tion 

of the oceans ~ust be re~ul~ted anJ m~~aged . Regulation on the 

nation 1 scene can be ~ctiev 0 d and enforced throu~h domestic la¼ , 

~nd on t he interndtionnl scene environnentalists have looked to 

intern ~t ional lai to a cbirve t e same result . 

I n t I i s p 1~ .'e r i L i s prop o :.; e d to c :x: A. ~1 in e t l e s u cc e s inter -

nation~l la~ h~a had so far , an its chv, ces of success in the 

future . Gener3lly the intern~tional solutions fall into the two 

C'lt 1 -ories of customary and conventional la , . 

( 1 ) rinci l P 2 't.:>ckholm Jecl1.ration on the Humnu 8nviroi,,.e1.t 



2. 

11 ·Th1.; ..) ' 'C- .,enci::i of a custonary rule of 1 \v occurs where there 

has grown 1.., 1,1 a cle1:1r and conLi,1ucu~ baoit or p-erforGJin'; certain 

actions in th8 coLvicLion th'lt ttPy nre obligatory una~, ~nter -

n .., t 1· O!l ~ . l ~ W, 11 ( '> J - ,_ 

by ~n international a~ra mcnt b8tveen t1v or Dore ntqtes on any 

matter ~overned by internati0nal l~w.(3 ) 

These two sources of law are net unrel..,ted, ho¼ever, ..,nd a 

conventional rule ran 

,., c,1 tom:1ry rule. 
at the s&me timo evi3ence the existence of 

"~ome rules of international law nre of a mixed sort: 
conveL tion'll ·::, re[;' rds st~tes • ,.rties to treaties in 
:1~h they re laid down , and customary qs regards 

others. This is far f.com .1usual . It is a situa tion 
which const~ntly ~r ises in co1nection ~ith co~ification, 
es nlso where a p rbctice ori~inclly brsod on ~articulqr 
treaties acq~ires ttoFe eh ract~ri~tics of 6 eneral itJ 
o.:id continuity which the procei:;1:, of ere tion of cua tol!l nry 
rules ' emnnds." (l~) 

For t~io rc~son, when the 02sibl0 exi~tence ~r a customary rule 

is o in discussed it i s often necessary to intro duc e conventional 

environ ent 1 la~ (or even the l ~ck o f it) to deter~ine the exact 

nature of the rule. For instar,ce, v·h2t r;as said at the Stockholm 

Conference on t1:o Hum rin •11 vi::.·onment r::.:ty bf' a very valu::i.b le gu i de to 

the scope of ::i cu..,tom a ry .cule. (5) 

( 2) J • E . . a ,n 

( 3) 

( 4 ) p 1 2~ ibid 

'rench l u c 1 e a r T e s t i 11 6 8c I n t e r n , t i or. f1 1 L 'l F 

(1969 .iutgers L ••• 1,,4 at 146/7 

I• an u a 1 o"' l'u o l i c I 1:. t er,:'.. t i , Jl ri l L Cl w 
a c p 1 2•t 

(5) Declnr tions such ~s thAt produced at 3tockholm a re 
include~ in thA catagory of conventional l aw in this 
p er. 



Intern a tional environmental law covers a very wide field 

':HQ l r ;i, ~1' )'11' Ca., unlv• hc;c> to (;:)Ver ~ fe,r Of t'r €: areai:, in [.l,;f 

det11il . 

most rt: .irc>.,cr.': ti ,c . 0 .. e f j r-1 ,1 t h "t \-. i 11 n 0 L b " c (.. •:er --~ .i n d e p t h 

is the ex et nature o· c.vir, oen c. fh ic- jor., 

can iL l eft to the scienti:-,t. (6; 

problem when re~din t e ~1 -ri r, \,,o,·ever, it is helµful to keep '" M'"°' 
the rour cntn~ories into ,hich raost environmental questions 

f 't] -· 

(i) U~tra hn~A~dous eu~h nn tanke r collisions and 

(ii ) 

"risin frow dUsta in ed hu~r~ qctivity. 

of :nercury ->1H1 the u.se o~ DD'l' . 

(ii i / 

exploitntion. 

ti..: r·t ioll of rnit...·,l s e(; ies arising f' ro :,1 excess ive 

1' r. e l1 e S t € :;. , u. 1 6 i S t he v1 ha 1 e • 

q J C"ti~ ri ·h ts nmont; compe tir. J uses euch us 

inin '1nd fi' hinl or- tetue n econu1., i c gai1-:. c:.nd t he 

acstl-; ti. ueli t;y :)f nc.ture . (7) 

( G ) . ennan 

('r) R . F8lk : 

1' u .c .J. "' v a • t c 1•1 o r 1 rl " s t e 1 an c!_ 
48 Foreign ~ff~i r s 4 1 

'ft:11 vi ronL10n t 31 
12 lint . Res . 

;o .L i. cy 0 ~ n ·;c :::-1 :!. •.1 r d. ,or 
J . (1972) 1 6 1 at 166 

l-robler-



4. 

C U  , 1' 0 h , ~ Y  I N 'l' ,., R ~i /\ 'r I C, !I AL L ,\ i 

robleT-1 A rue,tion of Jtnn in 

Dam1.ge c auoed to the marine environ~ent falls into to t t·ll 

~ir t there i~ dam3ce to are s within the 

ther st,.,te..;. That is, damage to either 

their territori31 sea or shoreline. 

C'lused io the "re::.: ......... '! ·s". (RJ 

Alt~ru·tivoly d,mage can be 

. /ith th first c,tl:l. :orJ there is no prot>lerJ of sta1 c.in ; • .1.hc 

c0untry suffering the injury h .s tr.0 lt: :~ 1 interest or "locus 

"'ta.:c•i" to nresf; f.J.r com!lensr tior.. 

rea outside n~tion'11 jurisdiction? 

i:1 c used to qn 

Does t:hi.J nc~n that the 

d . .111ge!' ':D th,~ Jn·-1i ruzj.~ .. 1n L coul l r;;-ai~ U'l :;he eke, fgr as 

C • t O ll rl-;:: y i !l t r  n 8. t i On . 1  1 W i S  C O n C (> r r. C d b C' C  U S e  n O " in ; l e S t ~ t e 

c ·, :1 s-~J t ' h.!.. :i_ s h s t n n ding? r. '1 ..... one of +.he 111.:in 

dra.-ib8.;k., to the develo 1meut 0.1..' c·..:.:..,to~1.ry rules protectin the 

inte~n3tio . 1 onviron~ent. ~J--e~t -tcrs hBVE ~rn .le~ ~ith this 

,> l' o b l em , j t h o u t re n 11 y  o v er· c 0 .r, i n O i t  • ha fol o i~, i -fairly 

+.ypical of' the optiruisti~ plv1 they 'curl to .t-ut for .ard 

" 'l'JH•iv·er there i s a si ·.,ificant three t of harm ~o tlnl 
1~es cJm~uuis', ~~ iLLerua ti~nal 18gnl ~~~ lac~in~ 
i1.sttttiti.}:::, C ' i-~ble of . 'ft,..:L.i.ve ;':b.li::: r8;')re::.ent...,tion 
Cf!nr,ot require a sho inb of n unique iuterest 0.1 the 
part of objectin~ stctes as a i•rcreouisitc tu ~,tandinl'.". " L1) 

Ne,. / e: n l · 1 n cl w c.. r.; : n cc \ i th £J ,;i~:i 1 r>r :-1:-chlc. in the _'rench ,.,uLlear 

01e of i~s claimJ 

... ~::_i.._, "v.:..01.rtcd tt,c ri '1-itci .:,f lJ members of the internQtional 

COt::,Uni ,y i:r.cludine j\] 'W lc;l,n<i to t.1e _JJ.'C.CTV'>tJOs ll'Ci:o unjustified 

.<irtil'i ial 1-dioactivc c0nt,r:iin-tion of t.hP. te:c.i.:estx·ilJ, m.i:iritime 

ri n cl ::i. e r i ., :;_ e n Ii :-1 n"" n n t  .  . .  "  ( 1 0 J 

( o ) r:1e terr:i "r11.., con u,.1is'1 i tbj_, 1>nJer i., u.,ad ::.n L1e sense 

(, ) 

(  1 0 J 

or' t h C::. "  • .., h r red e u v i r on n, a r1 t  " • • h 0 re,, o hi g h s {' o s '1Il d t h e 
S e r I) <) d b '.) .'i On d ! ,. r t i 0 ls l ..., U l' .1. .; ; i (' t: i •.) Il t O W h i l! Jl "l ::_ 1 ,::, t '.l t e ::; h a V e 
e ·. u ::. r;.. ·: }i +. ., • 

:i.. r j s re-::hnolo_ticnl_ Chal~en,,c 

---'--~' t  " t: G f" 1 r 1 L. ".:::.. c e "~ ,\ J I 

tJ_]i_.Q_e ... hared 8nviron, 

In 'l 1., ?~ 0 s n t 
l)!J 292-2'.}3 (1972) 

,n r 'l 2 8 ( o 1 , • ~ • 1 r., l. .i. .... :: t : ., n 1 j 1 ": i t '...'.. t :i ~ c.i. _ r j c '- d i n r; s , f i 1 e d 
r1t t'H~ Int1.;;rn'-'t:" 0!1t1l 'J '..:""': O!: Jli ;t~ '"' >, ') :1J·1y 1 ';}{; 



5. 

Th. pol icy ll!' ~u;nnnt bchiw thi s cl aim was th-,t generr.il 
iutcre~t~ (ii they exi~t aL a ll) a re worthlecs ~ithout some 

rec.;o,11iti:;n of "' L·i g-hL on the iJf.rL o f indivi d u n l counLries to 

protect them. 

~ r • '., ~hich ha received so~e judici 1 s u ;~ort. In 

the tw11 .South .lest 1 fric.1 C· :Jes Jnd~c .Jes s 1.1J in di ~F:entinG 

OJ.inio!l" (11) cor.cluied th..,t there 1.re situr,tions in uh i cl ctates 

r i f" h L o f a c t ion ,d c 110 i..;. t "n y "h u in '.; of in di v i d u 1 

,he Court d istinguished bet· ee t ,vO 

Ou the on_ hand there were tho e owe d by a 

~it., t P. to the international co ,, unit y as a wh ol e ( "er ,'l i:.: nee''), 

in th e ir pro tection. On ~ha other hnna , th ere we r u cho se Olligqtioni 

w~ich only Rroae vis- a -vi s rno th~r stPtc . Tte e~2~ le ~ lv en w1s 

~inlcn~t ic Qrotec ~i0n ~ticl depended on t.e su J Ositio n th'lt the 

lefend~n t st"te h ~d br oken e~ o li~ation o~ed to nc~h e ~ s tate in 

r e s l1 c c L o ,.' i t :J n .~ t i o n · l « • J.n -';hat situ...,b.on only the pn r-:y to whom 

the in -:crn, ti E' l o li _, tLo'1 ·,,-,e, Jue '.:: l'U'- hrLn'3" 1 'Jlnim . 

I nto ''-l~ir.h or thP.se i, -~ cat'1 ru r ies doc~ th. !:'1ctect.j or: of the 

nnviron~c~t fall~ /u r l1 · r , ...: ..:. i " t an c o c an b e .,. 3 l He' ~' r o o t h e 

•,·irr, Rloz1:i_'fl'ncu.on ··02e rhj_cr li.ste,, so:r.e or th e are-><, of inte.r-

:-.atj_on.:,l 1 tf w: j_c·. ~,i·.re yj_,-: to obli.-~,,tions owed to th~ intern tion r 

"0~~ 1nity as n ½hole . er ived froo the 

01.lt lR •vi>L, o: ·,, ·c, ·:;j 011 ,:rnd :cn,cide . ; l ~ 0 .:: :'.. n c .i.,, 1 e s c o ~1 c E' r n i n 0 

bA.sic humq,n ri;.nts includin ,{ J .coc cc civll / _':.J, :;l:,v~rJ un cJ. racial 

dis criminqtion . (13) Obviou s l y this list is not exhaustive but it 

~oe c g ive ~ome i ndication of th a i ~p~rL·nce ~J1c~ u0t be a~tached 

to .::.H.Y oblic,ation before it c an be :,a id to be o -..re' -:o t.,e i r.tern;:iti c 

~o·runity ~s n whole . 

---·-- - ... --------- ---·- -------------
( 1 1 ) 1-reli:riina.ry lioJcctions J , ' Ro, ( 1 ' C 2; Dp -425- 43 3 • V • l,J . ..~"' ... · . 

2r,, ,. li • ..t I~ ! • ,, • 't.1" !/ ) . ,' 1 ,1 f.' I )Y, -: 7 - 7i 

( I 2) . ~!. 1 ph "JS0 i . '..! • t) • i) r • (19r-;rJ .. ---1 .. 7 
l ~ 

\ 1 ..) I i Ill j ' , . 
~ V ... ) • ::; 2 
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r-c::usc of the ri8c::sjon it rc[chcd., the ma:ori.t:v in t[ e 

Lus__l~ar~I___g_§tin · cnse ( 14) rlicl Hot h· ve to c.:o ,_,ider the v l.:.di ty 

of t:.e New ,.:;e 1 nd cl ir:i , thf:!t i 1, c ,uld ret-,:i:e5ent the intereLt 

o the WOJ:ld nnd mo re .i ccifical ly "that of the Paci1' ic in trying 

Jut the 

11 .1.lH: quord.iOI.L Of let,• l i .,:;:;,rez.t CC!,luCt 

from tho .::t~bctt.ntive le--;·•2. i ~ sue of + 
sco ,e of the e.llcg&a. rule 0f cu~,t r;. .ry 
l 11 w, ' ( I u 1 

e ., e i, ,: -r [i. t e u 
o existcncl" o.nd 

Therefore , the q~ebt~on of whether n du t y i8 o;od erg~ omnes depends 

in turn on th~ n ture o t l, '1 t du t y • 

3inc.:e 1)58 ther8 l.a:., bee.i ,; ::- ~ :l j_ n ; b d ;r o f 1 , i i ;:i e d ·1 : 

)0 ::.uticn of t~1 th.-.t the 

t ... :ro2:1c, n~tion l ·u~iocii.::ti .,n 0Glc11_ .. ~ to -- 1 1 

-- ,,..,.,., t ·1 n . . - -~- -- . rticle ') o,~ '·1-- :"'I ,., 
J ,., L,: • "'ln Conv nt:01 on L TI :'.. - h ,_; P '.l s i n 

no st"'t"' msy V"lidl;,· p,, .... ,JOrt to "lUbj::ict .qny ..,rt o :he~ to its 

.,,,ve Pi ·nt.,." i . 1 1, 2 5 re 1li :r- 1 .. :ake 

..;'.:1.: )0 to • re vent o 111: t : e1 :i. n ·f t l" , s e :, ::::. fro, 1; ho du !.:l }-· i :n, • of r "'c1 i o -

-: C t i ,c .,t .? .-,n 

A ::iore _ c:; e !t t ex .. , '.le 

thirte0L cf t}e c untriec on t ', ~ . " ... 

" 01\ tht:-> 

72 Rll. refl,cts the ~oncern of 

ol:1..ution. 

~uc. t · 0;,_ of the 

~~ n .. , .1 r- ) , 1 11 , ~• ,_ • ' .,• • r: ') n f C r ~ li G (' d " C i l "' 

( 1 6) 

( 1 7 ) 

'' t3.t s sh'.lll t·3'ce all :ossLbl .;; ~e .; .;o ,J.'8vcLlt .),J' .... ut.i.on 
of t~e sees by suhst nc3s th ... t 1r0 l inblo to crentn 
h .., ,.. n r d r- t o r. . o n t e c' 1 t h , t o h e r 1 i v i n r; r e s .::> u r ~ e s -: .n 
m,~r i r e l i ~e, to Jama ;e a.:1&r 1 ·~ i ~.., 01· tc i,1te r fert:! vii t n 
o t h .. r 1 e ;i t i .:: t 0 1.i::; ~.... o f t J-; P. s ~' . " ( 1 7 ) 

DE>liver0d 2 ')Ecer:'ber 1:Jt4 . C.J, 1tep . ~ 1 j/4) i:. 4-.,, / 

J ,, ,., • Ot ve"J.'l, , 1,i..L. ..L. ~1 rd , Jlhl,L ..:..; de Al·';;"h:,,,·:1 ,,nd 

l , C • .J • ,i e i • ( 1 -; 7 j J 

rr.111c.11,la 7 c,: t, ( 
.,. #' 

~i.r ~~l0oc~ 

;1rn . 52 

e' v r1 i :r on m en t • 
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7. 

"the marine environment and all the living organisms 
which it supports are of vital importance to humanity, 
and all people have an interest in assurring that this 
environment is so managed that its quality and 
resources are not impaired." (1 8) 

But perhaps the cl earest statement evidencing a duty owed 

to the intern~tional community as a whoie can be found in General 

Assembly Resolution 2749 (XXV) adopted on 17 December 1970 known 

as the Declaration of Principles Governing the Sea-bed and Ocean 

Floor beyond the li rui t s of National Juri sdi cti on. ( 1 9) 

The first principle declares : 

"the Eea - bed and oce an floor, anQ the sub-soil thereof, 
beyond the limits of national jurisdiction, as well 
as the recource5 of the aroa &Je the coru~on herita 1 e 
of mankind. " 

Principle II then went on to state that with this in mind : 

"With respect to activities in the nrea nnd acting in 
conformity with the international regime to be est-
ablished, States shall take appropriate measures for 
and s 11 co-oper,.te in the a.d::>;Jtion ant ir:t_plementation 
of international rules, standards and procedures for, 
inter alia : 

(a) The prevention of pollution and contamination 
and other h~zards to the lli&ri _e e~vironwent, including 
the coastline, and of interference with the ecolo~ical 
balance of them rine environment: 

(b) The protection and conservation of the nAtural 
resources of the area and the frevention of damage to 
the flora and fauna of the marine environment.' 

These statements and many of the rules, both developed qnd 

developing, whi eh wi 11 be men ti oncd in this :>11per show there is 

now a duty on states not to subject the natural rosourses of the 

high seas to any unwarranted environmental hazard. They also 

point to the obligation being one owed to the international 

community a& a whole under the test in the Barcelona Traction case 

with the resulting recognition that an individual state has standing 

in any claiu to provent da age being caused by ollution to the 

''res coru ... ,unis'1 • 

(18) Recomr.' endation 92 of the Declaration ot1 the Eumnn Environment . 
This re commendation i the tatement of objecti eb aad guiding 
principle a for the Law oft ie ~ee Conference an tho Inter-
Gov rnmental Maritime ConsultRtive Orga isation (I .C.0.) 
Marine lollution Conference. 

(1 9) The resolution was passed •ith 108 votes in favour, none 
against and 14 abstentions. 



'l'he 

" 

a. 

Jt,tes have, in accordance with the Charter of the 
United liat· ons and the princi~lea of international 
law, the soverei 0 n ri>ht to exJloit th~ir own 
resources pursuant to their own environmental 
~o licies a1d the res pon ~ib1l1ty to eaaure that 
activities within their jurisdiction or control o 
not cquse damage to the environment of other 3tntes 
or of ;:i rens beyond the li!!:its of n tional jurisdictio • " (20) 

The development of internRtionAl rules regu l 0 ting man's use of 

the environ~ent has be~n h~mpcred by the conflicting principles of 

the territorial soverei~nty of ·tPtes ~nd 0tnte res Jons ibility. 

The conce p t of stBte sovereignty in its most extreoe form 

provi des the b,sis for allowing the selfish use and enjoyment of 

resources, with no corres ~onding duty to Jrotect those resources. 

L . Oppenbein expresDod this trau itional view in the followin G way. 

"An act of a St8te injuriou . to another Jtate is never-
theless not n international delinquency if comfuitted 
ileither wj_]fJlly end or r:1aliciou...,ly nor ,-ith culpcble 
negligence." (21) 

But, intern a tional law has over the last few decades seen 

shift e~.y from any notion of absolute state soverei~nty, to~ards 

P more balanced approach to thi s que~tion. It is reflected in the 

princinle quoted above fro~ the 0tockholm Conference which attempts 

to brlan~c th e riJht o f a 0t atc to coDtrol what goes on within its 

own territory with its res pons ibility to ensure that this does not 

cause dana6 e to others . 

The question to be d ecided, however, is the extent to which 

thqt p rinci p l e re presents cu~tomary internation~l law. 

A Jtate's soverei~nty over the e~ploitntion o: resource8 within 

its own territory cann ot be denied. Rather it is the second b::-anch 
ns. po":;,,, ~d ~ ~ 

v . the principle cone rning State s o~Q;Q~ J~ t y that poses the real 

pr o1Jlems. (22) 

( 20) 

( 21 ) 

Principle 21 Stockholm Declaration 01 the Hum.n ~nvironment 
1972 

L. Oppenheim , International Law (8th Bcl it.:on) ,dited b,· 
H . Lout e rpacht (1';155) at p . 343 . 

An "intern,.,tional deliquency" is defined at p. 338 as any 
injury to ancther Jtnte cofumitte d hy the Head or 'overnment 
of a 0tate in i~olqtioc of an int rnEtiona l duty . 

The question of J tate resJonsibility is not only causing 
difficulties in the field of environmental law. It is one of 
the oajor ~roblems co n1ron tin 0 the Internctional Law Commission 
at the oresent time. 



There h~s been very little international litigation in the 

f i lt of 0nvir;r.·0e.~t 1 ~r tect · on or jn reas r irectly aµ, licable 

but ,,hr t C-, so~ ··:·!d . r· i t ere cec;j <'ions there are have been 

e. tcnuivc:·ly u~,· ',ir. or:r::, c~r-E'z fGr b yond thejr ir.-,ited scope. 

r.e bes~ . .,t· rU r; · point is the _fo_Eft hn iel .::c, c ,(23) 

becaune lthough no ~~~ ~~ n ea,irc~m nt,1 d ma;e ~rose on its 

fact::;, the Int0rn tional Court of Justice :as require tc reconcile 

the two po"sibl y conflictint, principles o f "sov reiLnty" and 

11res~0n.ibility". fhe Corfu Chrnnel ~ase involve~ a cl i m by 

'reat Brit1.in for corn.f,ensation froi; , lbania. It qroLe i:hcr. t\o.O 

Dri ti .,h ships "'trucK a minci ielJ ,.Lile pas sir.~ t!1-·ou 1 the C<>rfl' 

Chnnnel ~tr lt i n tlbrni·n tcrrit1ritl uaters . ScverD.l British 

seamen ~ere ille' or in'urcd rnd c,n it'er-bl~ ~a~e;e v s c,used 

to the two s~lps. Alb.~i h~d ~ot l· id the m::.nn~i c l d nnd the facts 

from ,·:11ich i s k. o~ leu.[e o;: t:1~ !'.1in:, 'iol ' i ce ~aa ultimntely 

inferred rer"? in d isput,. 

lirible 

The Intern~tional Court found lbania 

"· ••• 011 ertain ·.}neral and · .. ell-recot;"nised principles, 

namel y ele~entary considerations o f humanity, even c0rc 

exacting i u r,os.ce th n in 1.a.r; t' e rinci ... ::..e uL' the 

~r~edo of~ riti-e cocnuiicrtion End ever) Jt~t~'d 

obli ;ation not to D lo,~ .t<no rin.:_~:y its ~e1·,:itor,> tv be 
uaed for cte cor.1,rary to tte:, ri.:hts o~· 0ther ... ,t a Le...,." 24) 

LiDhility ste me from the presence o ; the mine i~ ~lbrnia'~ terri-

torial waters. Not fror any m levolence or neglect wrich the 

a i) 11 i cant j t a t e .,, i eh t  have t  o :i rove • 

The concept of "'over i..,n~' thus contnin::i tuo cle!llents. '.(he 

first i s tln .r::. •h"t of' every State to une i ta own in .1y m:y it 

~·,ishes. But, at the snoc time it nust recogni e that other Jt1tns 

also hrv e thi1 very st~D ri~ht i . relntion ~J their own te ritory, 

I - - \ 
\ t::.) I 

( 24) 

( 25) 

,-1 (' A n 7 1 ' I 
L _,, -t /.-1. • '· • ,. • .HP • 4 

/.1)4Y I.C.J. ~ep. 4 ..,t p.22 
Individua l Jtates also h ave ribhts in rel8tion to shred 

resources. Jee art II (ante) 



1 0. 

;. '::ho:.i .,.h af arc t Vtllu~ ;.n the f.:.. ! 

of rnv~ ronl" rt-1 l···, ·· 

he o J. ~nt i.: ti~r,~1 

r. (; l l • h ,:: , r a G- 11 r. . . • • ~ :'/. ' of~ ury. 

f,CiriOJ irPc' ly ccnGc, 1 e~ · .:i ',r e viron-

;"' .._,,,,(' m....... C\J, .... C'> ....... ~,,.r,"'-'o, /')o" 
... V •J. ----~ ;,....... I _, • I,;- ••• ( 1 

because of it::;+, t~G _.; & 'lCul. l::..[)r,·:: VH t.l.e horizcr." , the case 

h n n be" n e. ton:.:: iv cl y c t d q ~ t t t i r, · £en r 1 ,.J 1· i n c i p l e s of 

r-'nvi.ronmental 1 ·, ~·ell 1 eyond t..o limite te1·ms ot' reference 

to the Arhi'..r .. tion '.:.':rib1J1·l . The case has been so widely 

''EverJ i c.;ussion of th general intern tio. al l" 
relctiL to ollution _t~rt~, nd -u~t eL~ , with a 
l!lention of the Trnil ___ ~;m_lter Arritr_ti0r,'1 (27 

Alt~ou h his rem8rk has o'vioun sarC33tic ove o 

tioe it does sho~ the iwportance of the Tribunal's ~uling. The 

fact~ were rclptiveJy str~jghtfor;ard. A zlnc s Jlter at ~rail irt 

Bri t i 3h Co 11.....c '1 i 

the Cr-.a.iinH , U,liced .5tates borer cnusin_r dll!;~a.," "CO i.1h, .i.~s , 

lumber, ; r _, L. , i__ t c re::: t. i r. 3}:i1.1.
0 

J;t)fl . 

bacis o. cc.:i-:1 ccr~v .t~on . 

interim decision and~ tafuporrry re;i~e s .ecr:~d perzrilting the 

At the s,r;,e Li, e the s~elter t~ oµer~te at a 1e uceJ level. 

0r was a-,s€sse at 

/7u , OCJO . Then in 1941 th Lribunal gave its fina l decision uhich 

requirE::' tl,8 pc.cties to carry on 1c 1le!'lentin J the re ime i trocuced 

i~ the interiL ~udgmont . l t a l so souzht to justify i ts earlier 

fi _.i.ng an e.ftEJr lovking t the la;· 0 overn i ng d i sputes between 

c~ntons itl v¼itze~land , and pollution cros~ i n~ the i nternal borde r s 

o the Uni t2d vtatt.: , the 'L'ribunal concluu.ed t h'lt 

( 26) 

( 27) 

( 2e J 

.• TT n (1 er t h e p r i n C i J.-' L., ~ 0 f .i. H t er n cl t l. l) n 1 l w a ~ we 11 r 2 t h e 
law of the Un i ted dt teu , no ~t te has the ri ht to use 
o r .' E"? ~ ,, i. t t h ~ u :-1 o o :i t s t or -r i t o -r y i n :.rn c h a " i:; t o 
c~u. e i ~jury by fumes in or to the territory o~ another , 
0 r "; :b l. r U p e .rt l. 0 S .) r t,J er SO n S t n 8 r i , l he i1. t' e C r S 0 i ,:; 0 f 
de:::-iou~ eo.:-1.3eq1; "1 ~ nc;. t:-: e inJury · s est ·.b.l1 ~hcd by cl e 3.r 
an cor"rincin; vid uce . ' ( 2-., 1 

3 u • • 1? • I • A • /l • 

A. Ru bi 1 ; l 0 

3:, AL . Jl. L1 

1905 ( 19411 ; 

1 u J.,; i .J r"" .J 

(197'/71 
I 1 L • 684 at 

(1941. ·55 • .J.I . L . (-, 4 

• 7 1 , 

- ~'he l'ra.:..1. ..illiel ·er f.r i t r r1t 1 on_ 
~ n !, • ii • 2 5 ';) ,J t p • 2 5 :,' 



1 1 • 

The t~ir , nd ~o~t recent eci..,ion .r:·elev-1t to e viron-

~cnt 1 protnctio is the __ _22~ c ) i t r ., t ;. ) n i 1 , ./ 5 7 • \ ? _, 1 

Lal e L .1.r.01; 

flow:3 fr 

i !l : l' n, ::1 C € c.1. .L l. .i t, h ,: f' o u 1· c n o :f -.:; } 1' C, r o} .l i ":.'er r. i c h 

t h t co u n try 1 n to . , e .i :i • 1 7 . Ur1 vllL :,ChC'L<cE 

h oe. T O)ted for the utilisciti0n of tl:t~ c f Lal 'l!ICUX 

bPfore the Tri'un~l ~ s h e-t r. e r , c J--:1 .., t -+.; J ~ J-:. c 1 i Y e •· c o u r e e 

.r·opo.,r.d by Fr· nee for L. generDt.i 11 of l:yc!.r'C-t::l"Jctric 

viol·ited e rlier tr0Aties beti-es11 t!'le two countries. 

~~ queotions C&wd befora the Tri U& 1. i rs ': 

·rh . t r ..;;.iai,'s interests coul~ 1c "'dvcrsels· 0.:~ct-<l. I 

hPlJ th~~ the~e was ao suc1 e~:ect bec,use the r nc} 8•rc~d 

t resco~o to the Garol River "fi anoint of water ~qu,J to that 

ro ,oveu ror geher~tion purposes. 

···i11,e 1, tEr ·bicl. b;y natu.re e:oustitutes a funt;ible iten 
n:. a:'>' b c t J - (J h · e ~ t o t r c s t i t '.l t i,., n · 1 i ....: h .1 0 e s no t c h <> n  e i t s 
c.u:::li tie.J in regn.rd. to hurn n • eedn. 1\ div·~r.s.i.cn ,ith 
~estitution, such as th t envisaged by the French 
Lto,j0c':, 1ry .. !' t c\.n

0
e n ...;.,-t.:: oi a· 'li .. s or n.1iscHi 

in f1u11..ti)n of t:1e .r·~.uirere.ts o!' ..10,.,i~:".. life''(::;,, 

'rhe se:~on:i ''J'J.ti')n :, s .... 1.11,c ,1.·rcco1e:i.t w, ... s r.ec.:e:."n y before 

r-l.f'8ct ,.J_..,!l~n. L cle(;ic.:.nc th:i.s µoinr; tho Tr·ii;u!1nl cvusidered 

cu,tomnry internation~l lavas r ll 5G tLe re~evEnt trecty r~ree-

J t; ,,"D }' Edd there ua.~ uo ubli '1i:;icu 0.1 .France to get 

~'pnin's c .. .::1e,1t. 

11( the present convention) in no ,r•ty 1 G')l'J the freedom 
1): ;:?~c:1 _;~;.1t, "~~it .. ,ill t·h fr'""':~e,,:: }r <>f ira.te .. :, .. :e,.ticn .. l 
law, to c3r~y au· ,:~jin i~d t~rrito~. 11 OJeTqtiJ~s 
J.~)r ·}1e de..Jfl 0

1
1l~G~t or• 1yc

1ra1.li"; .._,o "'r ;hiG!_ it 
(~CS i r O :, , " \ 'j 1 ) 

,;,irnlJlY a reco~r~ition of Prencr· tit. te Hovcri-it;r.i;;s,. '.·Le col,.verse 

of th:i.s findinc, noweve~, involves question~ of ntate rcsi.01.sib,lit;y 

for :i •. ,iurv an 

( 2) j 

( 30) 

( 31 J 

Coudenscd vcrsioa in 53 \P JI Int'l L. 

ibid·tn.165 



1 2. 

111·, c.1lc n·ve 'Eer r;uf'c. th·t t.r.P 10r:,s ··ould brin 

., ho' 1 t e f i !. :i t i v =- f u l •l t i u r. 0 L' t h ·i ~. at er s  o f t he 

C,.r~l or th t tJ.-retune, t;"ters 01AL:i •a-..,~ 

c ·, ..... Jo ~ j t i o rl or . t e ':> e r, t n re or so m e o the r 

,,·h.i.~"1 .1ld i .. 1Juroa .;,,1JaJ.1is.n i.1terests • 

.., i? L. " 0  U l tJ • L 1. u. V e c.;j_ f i "' 0 t tl t ~ ' ' .r .:'.. h t c: } .., cl b C " n 
I 

(! • • • II \ .,I ,!_ ) 

'.!.'Le ;uc..,ti 1: that .. 'l ~ t L (; ! 0 :: C O ':: i d ' I' (; 1.. 'chP v·il 11 r> of the 

~ h bP n .nint_J o·t ,lre~ y, the dirth of nuthority in 

custom intEJrnPtic,nal l ·· c.i.e0J.1ns wit:i poJlution of the environ-

ll' en t l. l.:C;i..;i0n~ b i 1 'If l O ~ g e (l t O d 8 • t h If • 

Co u0nt tor n ~ v e t e 1. a b l e 1, o 1 i u in then pointers to almost 

e~ery ty.e of intern·ti·~·l respon ibility. 

Th~ interoret~tions o 

( i  ) 

i.. r 

ut:-·_~· o:..· _,,.. lJ P r ( r.,, , :. s 

.1. v.r , 1 ~r :t.itjl.t:S.."Y ... i:vr r ur·t ')e e;.1 uul · i, 1 act 

(;D G c L'. .c u • L! j_ t i n f, in l o .:, ,, o r d ar e ~ e , out 

' --.., 

~ ...... - -· c. \., 

~lo iI1l~ ·-.... ·u . ..!.. act o~ ,.)' i::...~i n i of the 

(,. J .,l-l i ~,. .,.. t ._.It a~(.. f V 1..;V1c: .. _,. ·i~_1.,1:, _it ~r .i.:.i i'l.i.duaJly or 

. ,:, -1 (; t i . e =-,J .: l t : e :; ~ . , e [J !' ,; i1 c' _. -i re s O ll r (' e :: .  ( 3 3 ) 

\ii) "· .:.,, ~te ·e tuo u t 

p 'J' 0 p -l .. :1 -.1lic . .1.um .on lnGt.l.,...,", 

·H, nu . t o in · u ... e t h t f ,!10°,!f..L'• e :.i rn. ons are 

said to revresent thi~ n.cr£iL~ 

rcl'1J1..,nition • 

.\rtlcl 

although a, earin; in Ch ~ter ] de..,lin,-; with n:rn-"'el _·ov T'!'inu 

(32) 

\ .3 3 ) 

( 34 J 

------------------·---~··------------

i bici t pp 160-161 

Y 
" - • l ~ . T • , • w~ , r t t . J 1 
~;:1;•1 ~~ 1e : L.uJ:iil!_)_,_._ . 1r 9611r.rn j-,C_a!_l_O. n °:rn:_l~ _ "'vl 

't • I, • ~: ' 0 ) •  •  '  • .. l J I , t t h t t 
- · · sser s n CUR omarJ 

intern· tio11al lF 
strict liabilit 

i.1ay 0..1...J.. ~,p <J1 the t~ .. 1e~hold o•"" 

j 1. c .. ..., c.., H h c 1· e an e "' t ~ t e c re' t c>"' 
CtC C e pt ..L ,lJ. 

u11~ce.;sar 

Law Institution~ & the Glob 1 Envjronm.nt 

YP • 1 29-1 31 
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1 3. 

',.J:: , '.(;; 'iJl! it c::.Ct l Giv n~ ~l C a•r!C that t heir 

,, 1),l!""C 0 ----
, .. 1 , ,_,ut 

of thr t 

- + ~ • ' " V ~ .-.&. U 

I i. 1 C :ri C ':. t r, ri~,.. 1r.1s 
g_:!.'_ t~e.;r_ 
;c., eral 

r~c'J unt hei11.t.; 
.... ociEL. cconcn ic 

1.~o in thP t 1 o :>T'O' t !'"''l 10ci io,. u l9nd 

:J'l , 1 or t t, 

OU t :cee-a:.cd t o 

' .; 'J \ \ - I 
This t~eory introducR8 the 

G r '' ( 3 5 ) ·~ :l d. i t t o 1 a r · t e s a 

C~ .L~.i .. amouut u cJJtnnination and polluti~n . lt a~ises 

r , s ! o 1 t en I lw n re vu r c e 3 a r e .3 ha r e d t 2 t w c en s t at e s • Th e 

beu1 cx.<..,,.t-'l" i., ill ~ll- fiel nd 

l ,, 1, ·~ .... . rt.:. ,le ,: 0.1 t.1.-, H0l.::ink1 11.ulc.:: on he po~lut.iun of 

i ternritional ·ivers state.:, 

II ( 1 1 
I I 

l : i ·. i. 
ba. si 

'jc,1 0 tr. 
'l t<i.tc 

a ~~ uf nn i1t rnat~onel ar~i n 

·u.st pr ever..t ny form of ~r t ~r polluti0 
or tlI• ;v i L c 1' c r, s c 

J.. ~ 0 1 ,"1.ti .... ,l 
b. si11 "'Pi eh •ou.1. 
i 11 the t c, r : ~ o .i.' v' 

j ( 

' ... 
t h ~ d C O I' C ~ ' f C :::. ~ .. . t :. l lg 

intr>rn t::. ,u,l 'r ::.n";;e 
cause .3 u b ~ t ., n. t :;_ ,; 1 i a J ur ;v 

c ... a cc - .Jn 3 i 1 _ . 1 c.: J ,> • ' \ j 6 ) 

rhoso L1ti::;,r H'et ticns ar,1 ny n r:ieans o pn o sed t,) one an other. 

,urp-:>..::e ~ ... -11· -...,'dd1 ,i,ey have 

be,:?n useu . 'thc i ~l l! j i 11 · i ~' .1. :." +, "' 

n e i ~ ·. b o t11. l ::. n I b r· :r .,nc tt · b11 ... ; C.'.' :r::.. 1 .. t, l' . .., CJ fJ zi. 1 I. b 

w1t h i11 uue o: tho -:ich1:r cwo c atag•J.r1.es . 

--------------------------- -------------

(36) 

/\ , Hubin l 'oJ 1.uLion li:1 , rn= 'Jg__y - ?he 'l' r j: !:irue1ter 1.rbitr :i tion 

5L Jrc~ror.. L . ..... . 2~ .... ( 1~7·'"' 1
171 ) . 1' .. l~c F. L . }irt.;i~ : 'l'~ct ~ ... clv ;ic'!.l 

Ch·1llf~r -· tu n ~,r,r;rrrl Environmen t uni te d . tnte ., r a c-::ice 
r,i;~i-i-;:11 "7.. 2~· c· n t p 2 ~ ., ( 1 .~n 2-J -----
',, J In t ,. r • -t :i or ' 1 r,::.. 1·; 

Conference - H" l ;.,: ·1ki 
' .., 0 C ~ :.1 t ._ H. : ..:::_ C _2_::J_q_..:::_ t , ;: .!. °" i:l_= J C G O 11 d 

96Ei; ') , 10 6-5 1 



1 h c" c ,. o "' , , I'. i ,. , ... n t e ,.~ r •. t I t i c n.., o J.. s t · i ..: t c r '1 e c l u t e 1 i a o i 1 i t y 

u C :.t. ,~ C v.1 ._, i l L A , &lLhOU&~ ~t first 

t . P. ';,' JJ .t ,i " tJ " u t (_, (' C.J 11 1 l i C t • :i. L , i Jl t lL d e C 1. s i C XJ ~ , t h : C b 1 i .; t i Ons 

sai r. · lL;:;J. •• d 1. L ...;te.~e 1. t: 1.,vusidered in re ation 

t t1., r-' ie.1. sou ·h t it c~n be .:.een thr,t two theori2s re nevel oped. 

1J , ::. t: I.' o 1 v c V c ,1 t:: <.: ~ .1 c; a p t o 1 11 F.. ]..., t, ' v. • i 1 c t b c o h e r i ., c o ..... c e r n e d w i t h 

A J.•J-:.tri1:: of "risk" ie r cJ !ll.2d ,fl::,_-: t:12 r,lief .jou 0 _.t is 

co,.ponsati.:,_1 . 
activ i ties .,u.i.L:.il way l:l:1U0e u.au·ge to anot.hsr ._, rJt~ OI tt:; :;:r:rred 

rP<Jources of r::'"nkin . , tiut at Lh, f'a- ~, Li 0 ii_ it. 

injury that mieht re8u:t. 

i 

· n... :1 o . v i .l 2 II c,,, A:,. .., r i R h,., u 1 a i ~ t be 

minefield 11 ,1 contli':tin<s t r,i,a o:.y :~ 

br; n la1. ~·.1 .:. t l o "' }, e 1 i 1, ~l o . l ~ d. 5 a . 13 u t , t :-1 c.:? I n t c r n ·1 b. v n al C o u r t 

de c i r1 e d A 1 b a ,d ·t r:rn t } 1 · re ,,._no H o i' ~ h ~ e :,- i ~· t c :1 cc o " t' e 1;_:::.. ·- " ;': i e 1 d • 

befo.'!'e & .... d ,, te:e the 11cir1 -.11, 1.0 

t I' :i. 8 h:1 0 ~ l e C , e • '!'h rf: wa~ JJ.C 

at t; e ,l pt b 7 t l1 ~ U u i t e d kin _do " t o pro v c n e 1 i _ enc P. , or even Any C' l " i r.i 

Like v.ise , in T:..'"-ii _jll.:.'.:lt,.,,.. ,Prr; of t~ h ' 
\.I ..o.L\,., cl~im by the United 

1 n its first 

ifd,')C,~ 3.'1'1 i1 t'1e SJ;md, 1)11 

" . • . i f u r, y d ;_ me g e . . . ~ t u 11 h u v e o c cur e d s i n c e O c t o b er 
1 , i),}u, :>r .J.h .. 1l~ o~cw1.r lu Lno ---~~..1.r·t..., ~.i.1at1...,: ~~ 1 1".J\i;:-~1 
f i1u•r ,,, t;-,, r:rt o.:: L' ~·,.,rJtE.•r t0 rri ,1,.. '·:itr. the 
re<;Ul<ti-;r:S t:e:::·eir.. p1escribe C" OI' not,itrstr!tC.i!l.; the 
rr.ci~ tc- ·-;n;::e 0~ Li, ·e :ir;, ;(\ i n~c-njt.v, ,\.--,]_ ::'!'i 
f o r . u e } C. · ,., u c 1:;. • • • ' ( : 7 , 

---------------
( 37) 35 ,r ... I Jnt'l L. 684 at p . 733 



do -

L ·, c ,r· l O :i.. 

tl' e .1. C ·t, l 

, ,. 

~ ... . " 

1 5 . 

.}:..Si" 

c; 

e f1'.i r.c.1. (;One ::.·n:.n~ Gl 

} l (; 

i -'; i ~ n.r •u ed , 

to 

any 

ti tit ., 0 • C , 0 J ,, :.i ;1"' d to the rulinr: b ' 

·rni t ed J t 

i;hese dui;je. 

II S •·: t..,ti the ' ,J 
• l,t.C, "J =Y.isi:ence of' 

u 

in •. e 
J. • 
!. l, l t l ~ 

it~ terxs of refe~e~cG. 1 ~ s~i~ nny ~uty owed by Cannda arose 

•·o .J.rt .:.ro. th: 1,1clsrt":JkiJ1,c in t'c'. Convention!'l' (38) 

,~11 t , m or t- J.. 1. v 
• 1 

u J.. v _ 11.l , 

th ori, i1 ,1 t • J. 

- ~ 'J 
,1 ·n tc . r·bi t:c-,,.tion. 

r,,, . 
1 ::t. • is very im 1>0:rtar. t piece of state ~r~ctic 'l' J.8 1.d.mii:::.:;ion by 

an~d-of resnon~ihility for nny injury c~u-PA the sulnr.ur 

di::,· irl,, .:.'uner-: • .L • eru .. l, ,., u ( .fro 

ol_ ut.:.on d· r c1 

coun',r:'J r ,co ;rd ned 

"" l ., J.• nlso 

r o cc, · n i s . u. t' , , : o . t ,, in Q f' fl-:i. Ck •t • 

' [j ; 1,:i.OH i r .. 'J ~ t. :J." u 1J. . :r-E"a • 

111 1951- T 
V 

,_ .... ~,t .J.. 
t..} l, '!. J- , •• )_ J 1 C ) ' 

M a r  s h al _ .L ., l 1 d-l L .; i: .J _., ::i ~ i f:.. ~ _; ~ :J.li t ..... l . '" 
, ..... , " 4 1: 1 t, C -t b ..... l ~ J.: -

u 

raaia•,i01J. iHjUL'Y ,u. c"\. J,.1c dil,d• . 1 i '., _;_ J li 1 ,'_ l ;y _ [.,,; -:,r t (, 1~ ~ ·:.. z • 1:1:::c e 

cles-i;roy-eci. 

St ate n f o · '. , c L. j lL~ y ,. J.1 :.l t-.!l '!. . &C• rccci~e. f2 ~illion 

~ ) .. : 
1 
e n E ·3 t. .'. o rt • 

iJ ~ i I J j t I J1 'j~ t 1 [, • ln.LC· a.=-,ain tllC eY.iStE·TICC Of 'J. d""ct·:iT:C' Of "ri~ *'tt 

nu cl e c. r t of i. :, i 1 ,ri.ic. J?rer Cf :'j r· i Htr:, 

f .i"O!· i l l J [" j l : t.o T • • 

' ' 
; •. ., 1 
l,.I ( ~ - \_ l t or. 

t l E.: C, 11 C1 ." l ..., [ •• 1 t'' l i:, 

( Jb) 

"•·. ,,,ery pr,Jc~u-:i,n ril be t·1ken iLl, d.-::-.. to 
c .. 1,r-in · th :;r. '-t:· , .. ,.,,_,. ,l··-• 1 n .. 3 o the .r1r1=>nch 
-•~l nr t"~t~. 1~ ~~~  circum~t~nces it till be 
a ,~cr_t t:l the Gover 1~ .-,u.; 01 In~ . ._,e:nllinL t,.~t ::.n ihe 
cv'.)nt of · n · <''·i·ler,.t i?1 ::::onn1cti.on. .dth t'18 Fre.1ch test 
Jr)C:''1:-:r~.c, the 1:en~11 r..over"F'1"'11t would aot be r>bJ.."t 1;0 
aer.e!,t 1)ein: held cnrc:: 
~fter ..:e~i ,,,on.s ,ti:r: 

jbitl. 13.t; ~-717 

o.rt.i -,J_ly r·eLJ,orisj l:ll8 ex" ,.,t 
LhP cireu,·ist nee::; oi the CA.S"!. " 

--------------------------



1 6 . 

The proviso only concerns the que0tion of causation. In other \;ords 

the French claimed their "afcty precautions were so tight that they 

would only ccept responsibility where the link between the n&clear 

testing and th d mage was proved to their satisf?ction. But, once 

thiG causal link hnd been established it is implicit in the note 

thqt the French would accept responsibility. 

'rhus , intern..,tional lau allows a state to enga,Je in activities 

1 hi c h c re a t e ,, "r i s k " o f t r in s n t i on a 1 in ju r y , b u t that s t a t e mus t 

be trepared to co pens, te for any harm that mi 0 ht result. 

International Law ~dopts a different attituue, ho ,ever , · hen 

the particul r concluct in question is claimed to be 11 wron 6 11 • The 

que~tion then is not whether the defendant state is liable in 

damages , but whether it should be able to carry on the activity 

at nll? Then , the test is one of ''equitable utilization" or 

reconciling com Jetin interests in the way ~ich i s con idered 

most desirable by the ·orld community. 

}rbitration, Spain was not askin: f.nr 

In the Lake Lanoux 

co~pensation for any damage 

that ~ight be causei, but rather it was seeking ~n order restrainin 

France fron divertin; the waters o f the River Carol without Spain's 

perrtission. This claim was rejected by the Tribunal on g rounds 

which reflect an pplication of the test of equitable utilization. 

It said 

qBut it has never been alleged that the works envisAsed 
present any other character or would entail any other 
ri ""ks than other "·arks of the same kind ··hi eh today a.re 
s~read all over the wo rl d . It has not been clearly 
aff irmed thAt the pro~osed works wou l d entail an 
~b~O£ID~l risk in neighbourly relations or in the utiliz -
ation of the waters." (3J) 

Si mil'rly in Trail melte r the Tribunal im~osed a regime on 

the operation of the Smelter, 3s well ~s assessinJ the co pendation 

Canada h d to ;ny ford mage already c ~used . 'rhe re g ime W3 s 

imposed to bnlnnce th e socially beneficial interests on both sides. 

( 39) 5 3 A!v, JI I n t ' 1 L • 1 5 6 at p 1 6 1 
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11 I L t • o · l 1 11 o ~ b., t o t h ~ 'l v r1 n t -; 0 of t h ~ t · · ~ c u .'.l t r i c n 
c ,.,cerned ~:1 .t i, 'u;;,tci."l ef:'ort ~hoilld ':l~ ;,r0vented 
b.'/ a ;c ·1 • N~ .: t L 1 .:: t h - i r.. t c r o :- t ; o: the e ; r i c u 1 tu r a 1 
crJ1trnnity. l~pi ni::.y, i t ·:iul~ not be t o th3 udv,,nta-P. 
o: ih~ twu ~ouu~riu3 th.~ the a r~c~ltu l 8ommu ity 
shoul be o~pres2ed to dvarcs the i nte r ests of 
in dust_y . 11 (4 i) 

Un d er t h c c · r n r a t h e ~;;:-, e 1 L er was p e r r:1 i t t e d t o c o D t i nu a i t s 
cCtiviti<1" ut t1ase were aufficient l y restricte d to ea~ble e 
~uitnble environment for aericultur~l , lumber and fishery 
interoE~~ on the othe~ aide of che border to flourish. 

r1...1t b~fore 
on y ~ctivity is decl red to bD " wrcm.; '': t:1n co1~.rt or lribunc!l 
cor. cerned wil 1 o o k a t t h e r i , h c ::: "' n d d u t i :3 o f ed. 1 t i1 e .fJ & 1' 1, .i. e ..; 

ectui table tilizat i on nf resu~rcos iu ach i ev~u . 

Ttis r:e ns the r1--·CO[T,ition Jf on--: r i n:rt rr:! i rht cerry ·ith 
it ,c.hO roco;nition On '3 ''r:.. ht ';o ,OlJutr '' hcCt!USe ectitnb}c 
uti ... iz'-'tior.. ::. __ 2.ime d at achiPviu ., th£i corcunit:-r i r.tere1>t of 

i Il 1, h l' '.; r I~ ..; 0 r t '' t i O 11 rJ f O } b y .::0 P a • 
t,; ;.; ·.re .;.r.,•; n ' t :c wo l · 1i th the 1Jo:.;si bil i ty o f 
n,-.ro1· fn.r ... ,ai~?~hc \',v_l( co .. ·.·;ni:y rc::-l>gni"CD 

0 i l O 1 l 1) ~- i. 0 ! 

: t the b9:1.efi t 

(40) 
( 4 1 ) 

------ --- --- -------
Jl Int'l 1 . 6U4 at ~ - 6~5 

SeE'l lntern'ltion· L " ·: A :: s O c i -_ t i , H 2 Jo.:::; o ... ~ tr,e :'~-
S e c _on d C o ri f e r on c e H e 1 .: :. n k i ... ) . .(1 } .,, •· h r.; :..~ e i n t 1 e 1.t 0 J. e s 
::i. ".d .. ·ht to po2.ln te" :~:.. explicitly recognised . 

(4 2) The "'l'@rrey Canyon" disaster in Ma rch 1 , 67 CPllf-1€'d co 1d.t~r r--
RhlP Pl1 u tion cl:-·· ...,a t-:.1 'Loth the ~nclish and .t<' rench coasts. 
It 1 '1S ~t thPt time the ttirf l·r~8ut t~L~c~ o;cr~t i ni in 
the world , ..,ut it woull nor be c.l•·nrfed by i;he ne\· c;e e r-
at j o u c f '' 5 1, pc r - t an k er s " ·1 f 1 oat • One o f these , the " ,h o w a 
{,; ru" ran aerot n 1 i n tre f'~lt.CCF ,ii_r,- it s i r. Jr.nuary 1~75 
and ~alays i a i ~ claiming 7,700,00 co~pencation froo her 
J ,.,?an ese owners. 

But the d nger 0¥ ~hip~rcck i ~ not 
Pollut i on dama•e i s also caused by 
in norm~l oper~tions hile t sea . 

Lhe only problem . 
the d isch Qr~e of 0 il 
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to h r! .. ~·or t } u 1.1 • 

[:lr,t;ivj t,y C'>lJP•"' t tl10 0, v:. 011 8' '. • 

n rivi ·;, 7,J. r. cct l, 

fro~ oil pollutj0n 

J ' 
ul • o:' c.. eo1L!J f ... :.J,:) 

b t rtt i;}}e 4.)l'(:!Se.L4.v u~1 e tl..io ~.cul ..... not bo 

J' C 0 l .t' ~, . .! r. ._ r j r-!" "!: r • \ !; 3 , 

lo rev,r, whi.le tll 1; • t o .f ' e C" " i t 'l t, l G u t i 1 i z &. t i c. " r e .ri a i n s 

-i-:13 me, the strnc'J.rd or em.h, :...is ;iven to l'esrJectiv
e ri; ts 

ch~n-;cs ,7ith i · nroved tcchnolo;y :,nd c, r>ng-1.n · 
at tit ir1es 

In 'I' r i 1 3 .. 1 e ~.!:. i t .. , s  s  · d t. h t  t h e  c a s e 

must be of "sc..:-i'>'Ll CJ.;1r,q1i,J1c 
,, 

'i.nce 1941, how8ver, the 

t c c h :. 0 1 o i c :, 1 1' e 'I ,;_ c. 0 s _ v · i. L "l 1 l c :. ,) l :i. 1 i t J o 1 u t i o . b a v e 

~ecu~o mor, P.fficie!lt. Thls nc~n~ th- t ~½ilea bnl
ance other 

l'd.:..!. outri,:1: pr:,r.i .i,,i0n ' r1 to ::-c tole1~'iter1 in 1:J41 if the 

o noiJt c cf hc~vy ih~~wLry were t~ he re~c ine~
, it is hOt u t 

:1 clear tti~ sa e balance would be ac~eptud to ~l
• 

"lhc dcvc:::.opment of i terr<Jti enc 1 relations C['
Unes 

ct·nring 0sti~Rtes of ~he effect of the UJ~juct 

o :: the in d. i r i d u fa s t r t (. up o rr ,. he l i f e e, .l i he i 1. ~ c r -

L."'tiO? ...... l COL.!11 it:,,. r .. ,~1"1:-e -~A.:' rv, .. .i_o .. tt~c:"' c" 

sjnistcr sit;nifica1;ce to acts which in the pre
vious 

doc de or centry ,,.rcre lookeu v ~ un v.1. Ll1 unc..oncc1·r .••• " 
f • 

L, ·r ) 

i•. ue.1e1 ici o.l outcome of the Stockholm Conferenc
e on the Human 

~~~jrcnm~n~ is tha t it ~r1vides concrete evidenc
e of just such 

o .1 a ··1 o r 1 , ·L - - o ! -: ·~·: . p c L l u t j on • 

:1. i g :11 i  . :i ;:; ~ d t r ~ r,., i c i s v e .r-y l 1. e l y t b at a mu c h s t r i c t er re ~· i
 m e 

w o u l ~ b ~ L.. p o s e d i f' t h 0 J'.F a::. l ~IQ e 1 t e ,'.' _'· r :::. : r , t; i on :w :::, '1. a c i d e d i n 

1975 rntncr th~n 1941. 

(43) 'P}10 ClllGSti,)n o f ~~  1~ :n~l-~ lttili~· t·· 0 2..., fqr _.')r'.) (.. l'tJ ~l.l 

l)olance'l in the 11·ea o.::' uuc"..e'l.r ·e 1ions te3tin
~ . •'o-r an 

L.te:..~os~:;..1~ .J.iscu.s .:.u11 or' whetne:r )r i1ot this 
i3 an 

1 :n. t e r 11 c.1 t i O !l :t l " W ~ 0 • .,, '' G \~ ; t 1 .... e C :> 1 } P t  • l Lu .1 i <~ 1. $ 0 f ~ . !•"a! ~ 0 J.. i ..3 

"'fh(. Hydro,{e!l JoL'tb 3.!11 lnteTll'ltio 1al La-,,•r 64 Yale 
. • J . 629 

(1J55) ,rn~ ..• s . , cDoucril ·l'c h . t\. Jchlei rhe Hydro ... ;en Bomb 

'l'ests in .Perspective Lawful ie~.~u.£_es for ..;e<·urj tv 

6 4 Ya 1 e .L. J . 6 48 ( 195 5 ;-·--

I . e . Hyde ln~ern~tional Law Chicflv ns Internreted nd 

A Jlied by the United Jtates (2nd Edition) pp. 7 - B (1945) 



:Xi ,t ,Ii<.::~ f L TO 

t; "c .i.,., .... Y . !! ;,, u Lh r to rieci e when 

', u c y o ~ e " , :.. v. 1• r ~ l 1.; s v 11 c q u b .:; t .i. • o · t i1 e r c .L a c; J. o 1. s t j • , i f 

tl ... ~ 
v Vo 

, T I,.., l.GLO"l I oo tn :..~em ie " er e s o u g h t ,.,. a s 

1 raj 1 l' .t o I r i t, U.!1 u l ,~ ..., I ~ e l ~ h G at t i I; u a e t h n t t :i e s e 

11· c · l.. ::; • • r c .... e 1'J r "- t r• J' t S Of t J:: E' I: [ IT' e CO! t. i I ll l, • 

nd. ii.. ccn t~ct · ich j .:- co::::pletely lc"ful hiJ e et the 

l r.. b c t ~1 e e • tr 0 s (;) t · o 

extreme[', fall · ctj\i i&o tv. ich ·1re co.;sic.;_erod ' 11·i:..,Ky", 

ill .L, in c t i, l ii e ::, \ hi '-' r. l. a v t.; 0 e ~ 11 1. e :J t r 1. c v e c i u . 01 e . y so 

a.:: tv ri;; ove the .~ i.!'O!l! tnt: .[iv1·iL1teu ''~:.,:01lr;.i.'ul 11 L:lU"S, hec~,:i1ise 

t 1e ii t.=::rn ... tionAL • L · u-= U1l.1. 1, C 011 S ~ t~ 0 r ~ r 0re 

e,ultable w.a. of 11...: l,~v.i.!i.; n oa.1.a.,:..; . .1 :;.::-::·.rnei cuu...,atin~ ri ..,h ts . 

'l'h i b St:~-.. C : · t 1 T .::_s.:.. 1 ,1tns.l · _.r . J.'n. ->1 el ter· w.qs not 

,1 '· w tt to erat"' '1 - it.'; -a!r 0 :J. t U. ~ tl-. t ~\·,1s " 1,;ron~" , .. ,1t 

:i. (; ) 1 J. ... i: .... r,~ 1 .. ,G ,l level. ~ ..I.. 0 • t; " 
d u ;JC ' () ·en ,:,-'-. ~ L 'h ,, ' ; :!:C lu.cc~ l !:)~r C ..... I ·.-o ,1 1 i 

"'ut~l 1l . 

n a i on 1 1 \! , t 11 e r e i ~ s t j l J. a .. ~ a j o l' ~ r 0 .> c e - t b , ., 8 r L. t! ~ c .. l y 

by clc r <inJ c-:,nvi.cin Led.y 

been ,1.de th.::.t 
, .:> 

-- ::...> .... • .. i tn r more widespread coflcern 

to 1 rotect the environment. ....,it.il 1rly ,hat is considered to be 

11 p0 .Lsl tio, 'I in tl, 0 ..'.'i-r--!; [, )('C> !11;:; also ci:,a, c;etl be~.:iuse irn:::iroved 

-';nch. o o SY A.1. > • tile ~L,u 3 uhi~i1 J..Cic;flc oe cnused oy an;v ctivity 

an 1 ,~,at r knowledge 

<..:Ou ey_LH::111..:es of pol.Luticn. 

{n,1t , ho ever , is t1.1e .,i u tivn ;here c;he da.:i,~Ge is only 

:10t en ti t' .. l t L:·ve,. 1 .i. ~n L1, iop.r-ovell. tech .0.1.oc,,Y available to 

scicntist3 the extent of future· gm~ ,e cannot alwaya be established 

( 4 5) melter Arbitr~tioL 3 5 AM J I I n t ' 1 T 
LJ • 684 p . 716 

' ' 



oft n jri n · ..,;~,3'1s o-!: ~c:tivity . There ·1J'P rao prut:cm:.: 

V r.:; <.; 
, I i ,, I ; ,.....).u.C::Ll eti SillCP :-,ny i.1 j· ry C "'') .::;ed 

u ,. J 

l " ( 
,. ..... n f;:" r t ,. C J' ~i.:" .. :i"' 11 l ,• e ; rn - ... 1 

.. 
(Lt~,., .J 

..., , ... i 1 5 r, :, '"1 ~.1.iu ~ l ti,,u + t r,, r.:-:tivit;y d.•. L be 

" ,..J., J 

f V 

,,n t _ 1 

t \ c: d a1 

B • t , .; 1n=, -:: l ... n _ in n t t :;.. t •.,._ ,., to '1.r l 

,1 • i r r i:. en t m y l e test . 

E.., ,. a 1 p:>ct r.110:t .:.u na. c J.- -:,n i!i 

qn' .:.t ,,.rnl,J ·,), ~11~ .rl .,i.1 to -; :." al ,rn.l Jevelop -

Th::..3 u::..L .. n • OL.( ur 

:..' l-;. ' Q 
:nt~r~ation l l~w which fo:b i ~~ a~y -Jddling wit\ 

~.i..~ i.. fj " n 

i .. 1 L Cl' E! C t • 

.. F! 1 t '!. ..... +, , r ··"' .. t, : 011 1 

JOlL utio ,i ::iru u e ,-: ;;;I.us _ d 1 J C t .i.. - i t i " ~· r 71 1 r, l S 0 ' r f; .:; e ~l 0 ll t 

f0r tne .i..'.ro.sitic .... of l'"'.,.i 'S .T j •v' cctio. t(1 D,..event further 
Tbe: test 

p O 11 u t i C :1 b C .l r1 ~ C cJ u :::; e 
in the former 8itunt1~n i s one of strict li~~ility h il e in the 

latier t::.e te:.,'\. ::..s ':.;,' :.1..a.12.s ntili ... ~tior. or 

tJ..1.r .. r;t.11_e 1.i c , hoverer, tr e l ·,w ]. 
.... ., a ·.J 1:1 ~ a n s ·, e 11 

settl2d , tl CF>P rules oniy bei11i.; baseli vil. .., r.&.r _. r r dcc!.sicns C" u \. .. 

nnu ::;o ae ta (; .1-u·a,._,,.:· (: .. TJ j~ s roLr..t 8 to t:r.e bfl..Sl C i'c.· :i .1.ill b o f 

custornnr.v i n t e rr.:.r t i 0 n ::::1 1 ir. 'chn fil'l~ of en, ironm0ntal 

protection , 
11 d O C t L' in C U '' • 

':'i:::-,; and 'J.,.air1 the c:-entir.!':'nts bclinJ t·,cse rules 
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have been reflected in resolutions of The General As~embly 
nd ~eclnr tions at various coni~rences , but while it is one thing 

for states to ackno~ledge that responsibility is owed to the 
environment it is quite another thing to brin· st~tes to 
actually discharge this res onsibility . The :rr oblcm i3 not 
so muc~ substantive but rather the initial difficulty of 
gettin the p~rties before a court or tribunal. 

For thiL ronson current ~ctivity in international 
environment protection is d ir ected at broadening procelural 
processes rather than tr ing to ~et agreement on substant i ve 

rules. 
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Gv,.'V~ TIAL LAI/:: ~ArOTTICH /, >ROACI ~o All I1'l1FUlAT:_OIUL 

The practical difficulties encountered with customary 

intern tion~l laws pr otectin the environment have led to 

effort in another field, namely convention~l law. 

It i~ re1lised that in thi3 area there have be:n many 

attempts to renc intern tionol Polutionc rcnrin~ from 

bil~teral ~r1pngements between to countries with a co~ .on 

border or nharec1 interE<,ts, to truly internatiou~l conventions 

involvin, nearly all the countries of the world. To attempt 

to cover all these in thL, paper , oulcl be in ,ossible and it 

is proposed to take only a few examples from the l aw de~ling 

with the 1 ollution of the oceans which evidence the more 

important trends th~t have developeu and which show the 

direct ion any intern ational lai, oi' pollution i s headin.,. in. 

Therefore the summ ry ~hich follows is not intende d as a 

complete listing o f Pll the coDveationel law in this very 

lnrge urea . 

The st~rting point for any discussion of the conventional 

1 w relpting to pollution of the seas must be the Geneva 

Convention on the lli:,h ·eas of 1;158 . 

Article 2 lays down the principles ~overnin~ the freedom 

of the hi eh seas and declares "no State may validly purport 
';;l..ll>JC.ct 

toAany part of (the hi 6 h seas) to its sovereignty", since they 

fre open to all nations. The Article ~ oes on to list sore of 

these freedoms, Bltrou 0 h it is not intended to be a complete 

enumer~tion because~others reco~nised by the general pr inciples 
~ 

of international law are also included. The limitation imposed 

by the Article io that the freedoms : 

"shall be exercised by all ~tates with reasonable 

re ard to the interests of other States in their 

exercise of their freedom of the high seas." 

The limitation is p~rticul~rly relevant when a state 

exercising nny freedom of the hi;h seas cauoes ~o lution. It 

can be take n as imposin g n gene r al obli e~ tion on states to 
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1:efr ill f'rul"l "'Ctivities 1-ich c:1u.':le a -renter ri~k or 1 l.ution 

th n can be justU'ie;d accordin. to the t,3,:3t of re'"i'JOn~hlenes,. (46 

Article6 ?4 ~nd 2~ of the High Se~s ConventicL al~o impose 

cont1 ,1:., on n ir·:,ni er.t l dcmage. Article 24 co~cerns a duty 

to ''dr , u re ulntionstt to , rever.t poJlutio of the :;ieas by 

the disch~r~e of oil from ships or pipelines or from activities 

on the se"bea. Article 25 , para~r ph 1 concerns the special 

pro lem of "duw1,in 0 L'adioqctive waste,. while pnra ·ra1-1h 2 is 

broader re iring ~cates ~o"co-oper~te with the com~etGat 

internetiortal orcuntiations in takine measures for the pre v rntion 

of rollution of the seas ••• " 

T:1~.3e thrac "rticles for ... the b.cc'.l.d b;.1.~a of cr,li ;atio:.::: 

on ,.,,hicr. the fut~1·c euviron1s1 t.:..l l~v. of ths oceans c.eveloped. 

Dy t :1 c . "'e 1 v e s they n. re t o g e. e .r a 1 t o c. c t a e a.n ~ f £' e c t iv e 

uet~rrant , but thsy pcthaJ the 1a far tnc future devElop~ant 

i t:i12 lu1. 

Yet, even before the Geneva Conventions were signed there 

had been conventional activity in the field of oil pollution. 

L 1')26 a inter.'12.ti~mal confere,.1ct;J of t~1irteen 1nDritir:ie 

nation wa3 ~al an agreeoent was reached prohibiting dis-

char~e of oil or oily ni. tures by vessels cerryin~ oil in oulk 

or as fuel , in special zones 50 to 150 miles fro~ l3nd . Enforce-

ment was to be undert ken by the flag stcte and i ncentives 

w re iLcluded to encoura•e operRtors to comply with reJulations 

desi~ned t further prevent polLut ion of the ~eas . But des ite 

the fact that the Convention was to go into effect nfter OLly 

five retificetions it wns never ratified. 

( 4 l:i ) ~ha test is ver ~imilnr to th~t developed ~y inter-
national cuato~ary la~ atl~ it acce~ted Ar~i~la 2 
i.::, dacl rsto:c• custom ry l aw . 3orae proof c n be found 
in the ~re - ·mble to the High Se8s Conv ntion ~ich 
expresces a desire to "-::o dify ~!le :?'.' 11las ot.' international 
1. w rcll"!ting to the hi.;h seas". 

D.W DBlURf 
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I' h P-r , , · ., 1 j t, t l r, ".; ':" . ·, t ..., ,, n 1
: • o 1 -- -i .... i t .. 1-!.il the 

C t:1 ,. 1:ution o: ~~ ~~ 

'., i, •  . • 7 ) 1 ~be •.:: nrc .ticn ·,.;_:; 

tl ·.a, ·10 ;L'(:>t~llt· vn of ~~ol::..b .... :e.tt:: p0llution by 

Article Ill rastricte~ the i~tentional or negli ent ais-

char~o of teavy oilc er cny like cily mi~ture from e t~nker 

or ar.y O'ther ~l.i;,, ir:. csrtair. sono~. (4L) ·r h & E> e p r o l i b i t e d 

~oneu included nli sea ~it~in fifty ~ilcs of -~n~ end larger AilGU1.t,c... 

are· s iL tr.8 Ac.!.ri•itic ... ncl r~orth ~o-s, ,;;Le lkrth-eLst"c..nc tr.o 

:nterc ~rc~Ld Australi~. 

U11c1L:1· /.r~1.cl1., .r- _t)ro~cc.:t1t:..or. for viola.t:1on on tl:e hi~h 

'I t l co .tl'"C1,:..H ..,-:.ate .cetc...l.sCd the po. e ... , tv tc...kc.' me.:.. ures 

, i t l.:.. • i ~ · 0 • ·• v Ur'.!. .J , .:_ C 'c i G 11 , ( ~ ./ ) 

The 1954 Convention did not come into effect until 1958. 

Oricin~ ly u_ ervision ~ns to have been un~ertaken by the 

J. n_t erP-overn m er1,_t ...... ~="'-'-"---1'fo ri tin f.l . Consult P ti VE> Or 1, nn i. sat ion ( I  • r " •  V  • 

b u t i n l 9 5 4 i t 11 a cl .1 u t iJ e e 1 o r ran i :-, e 1 • I1he J.. i . ~. o . ,ras 

-;;he .!Owers it ~s r:.01:, c~t·,b2..izhed. until 1:15~~. l I; then 'i:.H.: cann 

) f 

the two_fth ::;rocic::.l1.8eu ::i._;encJ o.f the 1.Jni · ed Lation.:: ith the 

functions of co~Lectin~ ~nd dis~eoinatin~ technical info~nation 

c ncer~in~ oil ~ol_utiou; ci· cul.:1'.;in'.., t0 contrt:.~ting govern-

1::; en t o.,·cc_ptc..uccs of :;.t::; ;::onventionz and. cunve1iinc fu:the:r 

c0Lfcrc11ccs ~ith n vie-to el~~inntin~ ~11 oi: ollution. 
I i, I) ' .,, 

·--------·-
(4/) Thirty-t~o nation~ at ended the London Conference which 

~oo.ted th., Conv,-.ntjon. It cazr.e into force in 1'Hj8. 

(t.8) u:ldr>r ,~rti'!lc I1I (1) oil ir n1:r oily t'1ivturo of less 

th,~ 0n ~ ~~ of ~i1 in ,OOJ,00 p~rts o~ th ~ixture 

wr-i:-1 cli>PI1crl Hot to :fo1 1 the surface of t"l.G 3e·. 

(49) Survcillan~~ no i n the form of he 0il ~ecord Book and 

i , , ., "' t · 1 o u ,.,. h t T:. o 1 '1 -;; i on ..:; c ::H1' d o , ., r o e J. o y r.: at 1 "' . ;. t i c 3. l 
coru..,,u:; .• ti en .... ,. rv'r d'!.ct l-:,ok. 

(5L) Fo r a summery of the foro~tion, pur~oses and r~tificrtions 

of the Iri. C . 0 . ~onvention see din~h, International 

Conventions of II.erchnnt Jhi ping (.211,1 !Ed. ) (1)73). , .15u8-1607 



Wit aat ,i= in i~d , a furthar co~fersncc ~as 

c,J.vcne-1 in Lo:1don in i)62 to T0vie:: the l~54 Co!venti::m . Its 

pu~ .t>OS, at maka the ear ier Convcnt~on more acc3~tablc to 
T 1"'(.~ ... r,_at"~ i!- ""_ 1 Cll'~C C e:--t"t.i . "~ ~!icve 

r , • .J. .• -p ... nsicn o: th0 

• J.. 
i. .., e " ~ . .., :n. ... C'! ' vlJ.C l· un, _ e d ..; 1 ' ~~ ... _.. .... .., .... ; -:: u ~ '1. C 'l J. ,:-, d. a , .1. c e ·· :"1 d , the 

the Iidll. ""st . 

r? 1 r .:; 1 :: r ::-..1 o · r.: , l.. h e 
_,.,._ ., ~ - 0 ... 

'J. ~ 5i rle 

v 
~ ;. C J t i .tl ::-1 lJ ) ~ i 1. l C i. ,. ~ 1 l "l G ~ ~ n C J 1 • ( :. _ 

Aoend·~nt ca-e into fo~cc in 1961 upon the _coeipt o~ ratif -

t ·' As •. eL ,ly of I .; , . c.o . once aL~nin Iilcetin; in London . 
The Fmendrn~nt has yet to come into :orce £,d it requires 
r·tif.i.c., ti.1..)n by ·c ro - i;hirds of the coa.; ... · ac·c:i.n "'over.L"l.:mts ".;o 

c;}i e p r e v i u u ::1 l y a e 11 ci e ci c: o v e 1 G i .; H • 

,.r.d innt.8i:id <\rticl'9 Ill ( ) lin.its 

the ~~t0 of di~ch r~e of cil or oily mi xture from shipE othe r 
than tan 1-:-er:~ anywLerc to 110 more th a n '"lixty litres yier r::·ile 
an1 th0 oil content of the disch re to 1UG parts ~er 1 , G~0 , 000 

'l'h" requi:rementP- under Article 

ITI (h) fol' G9'1kers ~!'':? 0ver !!'Ore strict . ui schArge o f oil is 

nrn}'Ji ' i ted exc<::rt .<her~ th0 t.:inker i s nore than fifty mi les 

from the ~eareet l e nd d tb tot~l qu~nti~y of oil di ticharged 

OL a hnll et voy ee does Lot exceed 1/1 5 , 0uO of the t o ta J c~rgo 

-------------- -- ---------- ---- ----·--------
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But, the major concerns of coastal states remAin unch nged. 

Article IV still e.'-e:.i·Ji;s fro.".! the proi1i1iited cl,1s3 

11 Thn e>~.c~pc uf oi 1 or or o · 1y ni · i;ure re .. ul tin r 
from damage too ship or unavoiiable lAakn~A, if 
~~ _._, ..... ..,-., .• u.J.J..e ~.1.·ec:au., 0.1::; nave oeen tak 1 after 

~he oc~ur~Jce of ;ho dJ~a~a or (l..;~ovGry o: he 
101.Jkage "':'o::.~ t 113 • Ur. 0,8 O,n pr 1e,.t.i1l" 0£ ,....Li~i..,i..;i i~ 

-t-},,..., ..... ;--."' ... "' " .,.......... .,.....,v _ •• • 

Also , enforcement (in any area outside the contr[lctin " ntRt,:tc-

own jurisdiction) is still i.n the l "'n 'n of tl1 e fJot; n~.?te. Thi::; 

ence 01 "f'J n_,c,·s of con1rer,j_~..,c., ''• ____ ..._ ____________ - . 

P namu unr: Li 11Pri "', 

o b t a in 1 i > er :i. P n n R t :i o e. .1 :i. t :' £' o r j_ t . ( r, 3 ) 'R· 1957 L.:.be::i::i. 1'd 

( and sti 1 

most of it bAn2fic,nlJ y 01-;ned ' :' Ar,r-riccn inJ:e1•c;ts. 

in 1966 it w,s eRtjmeted A~erican flc~ ccrri~rn c,rricd ) 1 ·r - .: 

5.51' of oiJ carr;oe~ t.o l'fid frorr the Uni4;cc' .itr·t0,; . (54; I: 

should be noted, bo.qever, the.t "flnt,:s of convic,r:.ie~ce" hcve not 

"l.ri sen siro lJl :; 0 0 V V i "' t 1 . ' 4 0 Li .. u. ~ i C ll C s 11 " C !J. i ('; L' s • 

But, the 

attitu es o: Li0~~iD ~nd Pename do not help ~he develo~ment of 

an int o~netioLal re ~i- c governin g pol .ution. 

(53) G.mer:al:y local. la,r requ.i1·es 2hi ,s re;ir,tered jn t' n, tic.'!! 

I· !: "f:: r, J . :.:.. [: ~ u J t, 1 
• t' ...., i , i 2 ~ ,.._ B -.J: t h r,.. t .... ::-,. t i. ~> J._ • _, !1 i .J 

requirement c ~n b0 s~ ti :"fj ::d by " ,,my'' Lj b9~i.o..?. 
c0.·

4
,u.r- ~2 >r,. l t~r nc _;_ :pntter·r .i...s f~i 10,·3 v .:c'l 

:l.::.1 own:,J. nnd ~1.,.;i.:;t Tt1d _i,n :. ibt:iri c:.. or(:ti ,n. 
T:,, Libcr:L •. "l ,_;,)~ .o~rt:.:n .. ~t1 J.1L1 _;n 

LioeriP, is .. h l.ly OW!U;d by o:r~" r -:.::::.01 , 
l a"".;i_ ,) 0_ .:.J ""1 ... _,1._ .1.l .1~

1 i ,..J._ -uLla.-,~.L:.. .tb.L.! .i.'an<...;.:.,r.t-lc.. ... 11 

C r,~-· t.~)!'). i" .. "1:.ll•· O"l('; '1' 1 ~:::.~.. .Cul u.'...; 

the only rensnn ror the inj~ction of the P,n m1ni~u 
)o: ... i~,1 :., ·.o ·'u ~•l'"' 1.: .. -.', .1.L 1 :r-c·\~1.y tht, Gllelici'll 

(5 4) 



The year 1969 was a very busy one ~incn it also ~~~  s 

the start 0¥ ~ chan:e in Jirection 0f the con~on~lonq law 

deal i n
0 
n t h t. he .Po 1  u t i ,) o J.., t h o o c e  · n s • 

'I he re n s on i.J rob a b 1 y e o e>, b · : · l, tu , .) ' ( l' nu t. he l r "'o .ir u; of 
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The other ~roduct of the 1069 Brussels Conference i s the 

.Q.or..,v-entior1 or. Civj 1 L io.bili ~or Uil 1 ol-:..1,Lion .;, ·, .. (;. ,.:.'tic:e 

IlI 1rovic.c8 

"Except rs provided 
t>.rticlc, '57, tr.L! 

...... :rt, c:,, ~ .. 

se:?:'ic'"' 0• cr.c 1:::re1 ·-'"' 
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frorr tho 81 i ~ ~s G rcbult oft~~ i. 

Juri~C:_j_cti~n ..; ... ~..., stnta 3Ut.t,:iininG tne 

damage. ( ,-I ' 
\ _, I 

L • ~ •  • ~ • •  • 
~O i;ne ,JUi1lSu GCJ.Oll 
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or t err .i. ·t ~-r :L -l C ,1 ,.. r l •1., .cci )' i ~Ao it L C ~l' rt S f10 w:.!. i, ter 

where t,1~ :,1~i 2,.t ,).:cu-·ed, cren i i 01 tne high seas. 

?i ·ui 1_ 1: . . 
.:1Yl.J 8 I ~ ... c _ ... t: r 

; ' ) ') ' • ' I 
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... n .. 12l· :L:: i~""'Ur(;J. J. ·-.. 0.! t1!..a "', il tr·<-~ ti_ . ... ... " 
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ce tif.;c,,tc .... ro'!. n:· th::; ar"" .i.: ..,u:.·.zd. '6 ) 
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( 6 v ) 
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As can en8il y be im~g in8t ueithar the co~atal ~t~te3 nor 
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The gradual eh nge of emJh9sis reflects the different 

nature of the pressures which are no , bein;; exerted on 

developin~ internBtion~l maritime law. The laws of 1954 and 

earlier were designed mainly with the shipowner in mind. At 

th 0 t time it was a law made by the seafarin · nations of the 

world . The change in emphasis has be n brought about by the 

incre sed influence exerted by the smaller nations of the 

world, and coqstal states in particular. (80) It is these 

claims which are forcinc a re-Pvaluatio of the laws governing 

the sea and itu seabed. 

The influence of canst l states is also reflected in the 

provisions in the conventions relatin 0 to enforcement. The 

traditional view was that wtile a state had power to tAke 

measures within its own jurisdiction, proseo~ion for violation 

on the hi h seas ·rns in the hands of the flag st te. The 

Intervention Convention recognises a coastal state can act on 

the high seas when its own environment L; threatened, but the 

most lrarnatic development c~me in the 1973 Convention which 

required the parties to the Convention to a);ly the req ire-

merts it lays down, even to the ships of non parties. Therefore 

while a party to the Convention which is not the flati otate ill 

not be able to prosecute in respect of discharge on the high 

seas, it can enforce in its own ports the regulations contained 

in the convention aimed t preventin~ the dioch.rge from 

occurring in the first place. It is an attempt to "bl ckmail" 

non-parties into ratifying the Convention. 

The problem of non-parties which the 1973 Convention 

attempts to solve is them jor stumbling block in the ay o the 

development of an ef ective international regime regulating 

pollut ion of the oceans. The Stockholm Conference has been 

her lded b some es reflecting a change in attitude , a 

recognition o the dan~ers f cin~ our environme t, nd proof 

that the selfish attitude of ·tates is changing. ( 81) But is 

this really the case : 

(co) 
( 81 ) 

There are now about 113 coastal states. 

Jee Strong Text accompanyin footnote 7~ (ante) 
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" ... 
are 

nlightened awareness and mere acknowledgment 

not substitutes for effective action." (82) 

The fact that all the Convent ions were originally adopted shows 

there was a•rnreness and i·ecoe;nition of the prob1e, s. But, when 

it comes to effective action r tification) C) letely 

different ~ttitude is adopted nd a~ can be seen frow Tabl I, 

only two of the conventions hRve coue into force. 

The picture painted by some after the Stockholm Conference 

is that the principle resistance to a • ational policy on 

intern tional environment comes fro i Third World capitals. 

That they see environmental regulation as a cons~ir cy to hold 

back the economies of developine countries. 

But , of far greater consequence are the com 1 etin 

relations of the principal industri 1 states. Relation that 

rest on rivalry and an over-riding concern ·ith self-intere t. 

Therefore) even though the Stockholm Conference points to a 

common concern for the environmro t the respect of an 

implementin~ (as distinct from a pious) consensus on action 

remains poor . A classic example of this "self interest" in 

~ction can be seen in the restriction on c tches i~posed by the 

International Whaline Comnission because of the scarce num ers 

of wha les inhabitin~ the oceans. The quot s simply led to an 

incre'1se in wh t is known as "w line intensity" . As the 

quarry became scarcer nd harder to find competition became 

keener among the hunters. Atte upts to reculate catches merely 

increased the ingenuity by which the re •ulations were circu.-

vented because compliance simply transferred the benefits of 

the market to a competitor, and the final result was a further 

decline in whale nuobers . 

Therefore the only conclusion that can be reached is 

international conventional law in the same way as customary 

international law has not provided a suitable ansrcr to the 

roblem of the pollution of the environment . Once og in the 

problem is a procedural one and although the 1973 Convention 

( 82) S . L . Udall Some ~econ ~houghts on Stockho.m 
22 AM. r . L . R . 717 at 717 (1973) 



goes pnrt of the way to solvin some of the difficulties, 
its very provisions comtitute a recoenition of the fear or 
selfishness in individual st es hich stops ttern becoming 
firmly co~·itted to an int&rn"tion 1 recime. 
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THE ALTE li TIVE - UNILtTEP.AL ACTI0.1. BY GO.\JTAL d'l1ATES 

n 8 f.pril, 1970 the Arctic ·I ters Pol,ution 1")revention 

Act was introduce and read for the first time in the C nadian 

House of Co~ ons . In introducin · it Prime Minister Tr deau 

saicl 

"Until {anJ intern ti,.mal regime has bee. develoJed 
we are stuck with the law as it has develo ed in 
the pnst centuries , and the centuries before when 
in the er of steat~hips and sailin shi ~, there 
was no danger of pollution, 0 nd it was importnnt 
for commercial end other reasons thet the nations 
could co~municnte o~ the high seas . " 63) 

The failure of intern~tionul law , both custo. ary and conventional , 

to provide the means necessnry to protect the marine environment 

(a point hi 6 hli-hted in this 1 per) led to C nad introducinc 

changes b.' unilateral action . C n da cl·i ed the neetl to et 

immediately was particularly illiportcnt 1hen the unique 

characteristics t the Arctic are considered . In that are it 

clnimed , there exists an intinate relationship bet 1ee11 the .,ea, 

ice and the 1 nd so that one act of pollution could cause 

irreparable damage . 

Te Key provi sions of the Canadian leeislation are as 

follows : 

Application of the Act The Act ' s ~rovisi nn only ap ly 

to 'arctic waters" which are defined as water£' in both a 

liquid and a frozen state up to one hundred nautical miles 

from the nearest Canadi n land. (84) 

Shiopine Safetx Control Zones The Governor Gen ral in 

Council is empowered to prescribe "shi lping oaf ty control 

zones"~ 85Je may then make regulations prohibiting any ships 

from navigatinB in ny o these zones without complying 

with requirements relating to hull and fuel tank 

construction , the quantity of cargo, and the periods when 

(8 3) Canadian Pri o Minister ' E remarks on the ~ro;osed 
legislation . Re1,,r0Juccc in ~ Int ' l I, - 1 1at. 6 00 at 60) ( 1 )70) 

(84) s . 3 Arctic aters Pollution Prevention Act, 1970 

(85) s .11 ibid 
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ship& ~ill bs require to C[.rr ~ pilot in the zone or 
even c ompletely banned . 86) Foreign ships may be 
exempted from the applic.:..tion of the regulations where 
standards substantiall.i equivalent to those prescribed 
by the Cnnadiau regulations ~re enforce· by their fl~g 
state . (87) 
Po llution ~revention Officers : These officers havo 
bropd powers including authority to board ships within 
a shipping sqfety control zone to determine whether a 

Similarly n officer ship complies with the regulations . 
may order shi;pin; in or ne re safety zone to stay out-
side that zone if it is suspected that the ship fails to 
comply with the stPndards laid doun in the regulations . (BL) 
Depositing w~ste in Arctic Waters : The Act forbids the 
deoositin J of "waste" in Arctic Wa ters. 
very broadly as : 

11 Waste" is defined 

"any . substance that, if added to any waters, would dearade or alter or form part of n proceGs of degradation or qlteration of the quality of those waters to an extent that is detrimental to their use by m,in or by 13.ny ani0Pl , fish, or plant t :. at 
is u3eful to man' (89) 

The Act imposes an obligntion on those discharginc waste, 
includin the masters of s 1ips, to report thRt fact to a 
pollution officer. They are liable for all costs incurred in 
mitigatin g the dama3e and also to compensate for any loss which 
might be caused . (90) In the case of n ship both the owners 
of the ship and the owners of the cargo can be held liable. (91) 
Liability is absolute and doon not depend on proof off ult or 
negligence . (92) t'inally , owners of ships which navi.;ate ,ithin 

( 86) s . 12 ( 1 ) i bid 

( e7 ) S. 1 2 ( 2) ibid 

( 88) S. 1 5 ( 3) ibid 

( 89) 3 . 2 (h) ibid 

( 9 O) s . 6 ibid 

( 91 ) s . 6 (1)(c) ibid 

(92) :3.7 ( 1 ) ibid 

., ... 
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shipping~. fcty zones can nl~u be r~quired to provid& evidence 

of financial responsibility in ttc form o insurnnce or an 

indeCTnity bond . (93) 

Offences : Any ~erson deposit ing waste in Arctic waters is 

liable to a fine o f ~5 , GJJ and in the case of a ship , $ 1 CO,OOO (94) 

with each d yon which the offence is committed being considered 

a separate offence. In Addition any person failing to make the 

variou~, reports re11uircd by the Act or any ship narigating within 

any shippin control zono which fails tu comply ~ith the 

regulations or other provi~ions of the Act is liable to fines 
t 

not excecdin ;t25,ooo.(95) Further1ctore, a ?ollution 1'revention 

Officer mriy, l 1 ith the consent of the Governor General in Council 

seize a ship qnywhere in Arctic aters when he suspects on 

reasonable grounds that the ship has coutravened the provisions 

of the Act. (96) If that ship ia then convicted of an offence 

under the Act a Canadian Court ea order the forfeiture of 

eit~or the ship or careo (or both/ in addition to any other 

penalty i po,jcd. i..<:;7) 

Finally the Governor in Council can order the destruction 

or removal of ships in distress where it is reasonable to believe 

they are likely to depo~it wa3te in Arctic waters. (98) 

Not surprisingly the introduction of such measures up to 

one hundred miles oI'f the Canadian co~stline provoked inter-

nationaJ rotest pa~ticularly from the United St tes. 

( 93) 
( 94) 
( 95) 
( 96) 

( 97) 
( 98) 

"The enactment and implementation of these measures 
would [¼;. ·ect the exercise by the United Strites and 
other countries of th8 ri ;ht to freedom of the high 
seas in large arena of the hi:h seas and ~ould 
adversely affect our efforts to re~ch internRtionnl 
.sgrrrnment on the use of the se'ls. 0 (99) 

~ . b ibid 

S . 1 ibid 

S . 1 9 ibid 

s . 23 ibid 

~ - 24 i hi rl 

s . 1 3 iliid 

(99) The United Jtates Department of 8tate Stqtenent on 
Canada ' s Legi s l Ation of April 15 , 1~70 reproduced in 
9 Int ' l Le 6 nl Mat. 605 ( 1)70) 



The Canedian ;cv rnment in defcndi&c its position ~ointed to 
the large number o: states th~t hnve sserted various forms 
of limited jurisdiction beyond their territori 1 sea including 
the United St8tou, who ili 1~35 cl~imed the nuthority to extend 
cu~toma enforCPQent activities ~8 fnr out to se as sixty-two 

n iles. 

CPnad also claimed the threat to the e~vironment of a 
state constitutes a threat to its security nnd therefore the 
Arctic Waters ~ollution )revention Act 1970 constituted a 

lawful eYp noion of a limited form of jurisdiction to meet 
articular dangers. 

The right to self-defence, however, h~c been narrowly 
defined ih inter.Rtional la~ and is Justified only in the 
c::ise of 

"an instant Pnd overwhelcing necessity for self-
defence leaving no choice of means, nnd no moment 
for deliberation". ( 1) 

Likewi~e Artic le 51 of the United 'Rtions Charter concerning 
self-defc11ce only .forsees it nrising in the case of rmed 
attack. At the present st tge of development of international 
law it is stretching things too far to try qnd bring the threqt 
of possible pollution damage within the scope of the richt to 
clai~ self-de6ence . 

Although there is no exact prece~ent for the action of 
CanadH it argues principles underlying widely accepted clBims 
and practices su~port unilqteral action to ?rotect special 
intere::,ts. Three est~blished concepts arguably support it 

The ~irst is the concept of the Conti;uous ~one which was 
confirmed by the GenevR Conference on the Law of the ~ea in 

1958. (2) Within that zonP the coastal state con exercise 

limited ~uthority. The Convention contain~~ t~elve mile 
limit (3; but the Canadiqns cl aim its acceptance is based on 

(1) Daniel Webster : American ::3ecretary of St11te quoted from 
J • Dr i er 1 y 1r h e L a w o f 1 a t i on o ( 6 t h E .i • ) ( 1 9 6 3 ) p • 4 0 6 

(2) Article 24 (1J: Convention on the rerritorial Sea and 
Conti5UOUS Zone, 1958 

(3) Artic le 24 (2) ibid 
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the notion that it provides an appropriately sized area in 

which to deal with the problems envisaged at Geneva -
preventing infrineement of ''customs, fiscal , immigration or 

s~nitary regulations". 

nrture of pollution an 

The nrcument continues thRt vhen the 

the roblem of environmental control 

is looked at , it i~ approJriate to extend this zone to one 

hundred rr·iles . 

The second concept ag~in estqblished at Geneva is a 

universal duty on the part of st<ites to particip'1.te in 

measures to conserve the living resources of the seq (4). 
Thib Juty WAS confirmed at the Stockholm ConfPr8nce in 1~72 . 
Cannda arLnes the 1 00 mile zone estnblished by thP. 1\rctic 
In ters lollu tion ~revention Act is its contribution to this 

duty . 

The third concept is the special interest of the copstal 

state in lliaintaining the productivity of the livin, resources 
of the hi ~h seas in arens aJjqcent to its territori al sea. (~) 
"A fortiori" these ndjA.cent stl.te., have a. spe ci t l intere st in 

ra q in t a in in g t h c q u a 1 i t y o .~ l he :n a r i n e en v j_ r on m en t , , .. , h i c h 

entitles them to take reasonable measures to protect those 

areas frorr R wide variety of d neers, even to the extent of 
unilateral action where intorn a tionnl safeguards are absent . 

Basically all these arguments favouring the unilateral 

~ction of Caneda rest on two assumptions . The first is the aim 

of the econJmic zone (to prevent pollution; is acceptable in 
the eyes of international law and the second is the neasures 

taken are appropriate and necessAry to mest this end. 3ut, 

even if both these assumptions ~re correct, this rtoos not mAan 

that under international lliW the action is l ~~fu l. Just 

because there is a proble1 to which En answer has been ili und, it 

d o es not necessarily fol~ow that anythinE goes! Certsinly 

Canada as n major coastal state bordering on the Arctic1 hno 
as~ cial interest in that 3rea, a~ any coastal state has in 
the area of the high seas a j~cent to its territorial weters, 

( 4 ) 
( 5 ) 

Article 25 : Hi1h Se s Convention , 1958 
Article 6(1 ): Convention on Fishin g and Conservation of 

t Livin ~ Resources of the High Sers , 1~5 



but the solutions stres sed by the conventions Canada seeks 

to rely on a re intern ~tional ones which take into account 

the int erests o f other states : 

" All states shall co-o~orate ~th the com~etent 
int ernRtionRl organisations in takin~ measures 
for the prevention of pollution . (6) 

This i s probably the most distress in ~ aspect of Canada ' s 

acti on. I t i s now merely an acadetiic question whether its 
action islegal or i l le gal in terms of i ntern,tional law. By 
narrowinc its acc ~ ~tnnce o f the compulsory juriGdiction of the 

Int e rn ntionnl Court of Justice in 1970, Canada removed the 

likelihood of its action being ch~ Alenged before All inter-

na t ional tribunal. Anyway the rules estnbli~hed by the Act 

could hRrdly be considered unfair since they bear remnr~able 
similarity to the rules which woul d be governinc the Area 
anyway , if ;:,l.._ the 1 . . . C . O . conventions were ful ly in force. 

The only mRjor eytens io n is the coastal state ' s right to 
interfere in limited ceses up to one hundred miles from shore .(7 ) 

What i s fr i f" h t c n in ~ , h o : ever , i u t h ... t . '' n d a ' s c t L on 
for~s a dangerous precedent for ot~er etRtes t~ uac n 
economic concerv~tion zone RS Pn excuse t0 extend their 
territorial sovereignty over one hundred miles or more of 
oce Rn . The precedents estRb l ishe~ by the Act (although li~ited 
to prevent in g pollution) are clearly capable of wides . rend abuse 

by other, ierhaps less reasonable states . 

Canrda ' ~ answer to the claim its unilateral act ion could 

be abused is as fol lo w~ 

------------------------------- - -----
(6) Article 25 (2): ;onvention on the HiJh deas, 1958 

(7 ) The Gimilar i ty is not surprisinJ . Canada played Rll 
active role in I . i . c . o. p.'.'lr.:.:.cul,!'lJ at U1e 131·ussels 
Conferenc9 in 1969. ~he f~ilurc of th~t Conference 
to t~ke posit i ve steps to prevent pollution as 
d i stinct from co mpensating it ~ns the final straw 
le ading to C3nBda's unileter~l Action . 



"If / Cnn~da ' s / limitations of purpose are lost sight 
o f , the fault does not lie with Canada's claim , but 
with those who fail to identify the points of 
necessary distinction and find in 'creeping juris -
diction' an excuse for either their own ineptitude 
or pusillAnimit. . 3tatos exclusive jurisdiction 
can only creep forward if the contr8posed community 
interest..., withdraw them 11 

( 8) 

But , thi& is PVOiding what is ~erhaps the most dnn~erous conse-

quence of Canada'~ action so far as international law is 

concerned . Canada's unilateral claim is self- judgin~ and 

although th'l.t country claims it is hasteninc, the dc~velopment 

of internntional law, in feet it is shying away from it . By 
admitting that it does not have confidence in inturnational l3w 

Can<1da is invitin,: other countries to follow . 11j t l)ed1;.i_ s even 

in other Areas . It is furthering An already e~istin• tend 

( 8) 

( 9) 

"With respect to the i nterp l ay of unilateral action 
and the development of community law , movemeuts since 
World ·ar II havu tended to bF overwhelmingly in the 
direction of an extension of ~ational , exclusive 
cl·iiJ:1s at the e:x 1ie~1so o.'.' i.'.lter;1,-,t-ionnl and coornnity 
rightG nn~ fre·dom. This is shown by the Truman 
1roclamatiun which led to Lhc Conventiou on the 
Continental ~helf ••• ~inilarly the result of the 
Canadi8n claim to a 1 0 mile ~one of exclusive 
1olicing of ~ollution is likely to lead t ~b1~l~cl 
claims hy other nations rather tt1n the crcEtio~ of 
internationcl institutions. As inte nAtional lawyers 
w~ must be aware of this negative trend - ue 6 ativo 
from the point of intcrnrtionnl ltJi-1 ma:cin.;, int 1:-
national insti tuti ns and the international community". ( <)) 

.Lu:<'.~. Goldie Development of an lnternutio. ~.i1i.c,mwertal 
Ln,; - an ,\I?.l?.rnisP..J.. I,1 J . L •• I:.ir ,~ove L3w In~ti tutions <1nd 
tie Jlobal Environrcent (1<)/2) p. 1U4 at 116 

W. Fricdm nn PAnel : The U. N . and La,,ruakin 17 lroceedin,.s 
of the American Society of Intern~tion~l L~ (1J70) 
p~. 59-60 



POLLUTION AND THE FUTUTI8 LAW OF ThE SEA 

In the year 1975 the international law of the environ-

ment is at the crossroads. The preceding discussion makes 

one point very clear. International lsw has yet to 

succesnfully im~leruent a regime protectina the resources of 

the oceans from pollution. To make matters worse the 

Canadians seem t) have found an answer but this answer iGnores 

international lnw and insteed is based on unilateral action. 

To be successful , an international regime must be aimed 

at the fulfilment of a .£2!.!!.oon interest among nations. (1--; 

This common interest must be stronger than the mere verbal 

accord expresced at Stockholra and on the internAtional scale 

is almost impossible to find at present. Usine the wheling 

industry as an example, what is the common interest there? 

Any one member of the I.~. c. has an incentive to get all the 

other members to accept the quotes, while at the same time 

it does not want to burden its own operations. 

There is an alternetive approach, however, which requires 

going to the other extre~e and appealing to the selfish 

attitude of states to think of their own interests first. 

One of the trends which can be seen in the conventional law 

attempting to control pollution of the sea is the ever 

increBsinff recognition of the role the coastal state has to 

play in maritime law. Gone are the dnys when these states 

were prep~red to accept n three mile territori 1 sea~ th the 

rest of the oceans cl~ssified as high seas and open to all. 

They want greater recognition and more control. 

( 1 0) Disc overiug and c 1 ari f ying a common interest or trading 

off interests has had considerable success in re 6 ional 

and bilateral agreements . The many agreements of this 

type are too numerous to list in this paper nnd their 

success is very closely related to the special factors 

iliich led to the agrenment in the first place . 
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•rhe lt1te5t conference on the Law of the Sea reco6 nises 

these claims because it has accepted in principle the concept 

of a territori~l sea of twelve miles and an £.£2.~C zone 

extending a further 188 nautical miles from the edge of the 

territorial sea. 

will have : 
In this economic zone the coastal state 

"Sovereign rights for the purpose of exploring and 
exploiting, conserving and managing the natural 
resources, whether renewable or non-renewable, of 
the bed and subsoil and super adjacent ,-iaters," ( 11) 

This will almost certainly include : 

"jurisdiction with regard to the preservation of the 
marine environment including pollution control aad 
ab a tement." ( 12) 

A "right" to the resources found in a two hundred mile zone 

from a state's coastline gives that state a selfish interest 

in preserving the environment in that area. It will, of 

course, have the rieht to use these resources in any way it 

thinks desirable, but at the same time the par~icular state 

has a vested interest in ensuring the actions of others do 

not cause any damage to the environment of the economic zone. 

The reCOGnition of a greater interest on the part of 

coastal states may also be influential in bringing about a 

decrease in pollution from land based sources. A coastal 

state with interests stretching twelve miles from its 

coastline might be prepared to accept damage caused by land 

based ollution to that area because a greater utility can 

be gained from the carrying on of the activity causing the 

harm. As well, any pol : ution damage cau~ed• outside a state's 

territorial sea is not a direct cost to it personally, but is 

shared by all other states with an interest in the area. 

(11) Article 45 (1 )(e) Informal Negotiatin · Test of the 
Conv~ntion of the aeaibed and the Ocean Floor and the 
Subsoil th0reof Beyond the Limits of National 
Jurisdiction. May 9, 1975 A/CONF. 62/WP.8/Part IJ 

( 1 2 ) Art i cl e 4 5 ( 1 ) ( d ) ibid 
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As the co astal state gains a greater interest in the seas 

off its coasts, however, the relative values placed on land 

based polluti on causing a ctivities and a pollution free 

economic zone ch ange . There is a greater incentive to 

restrict this land based pollution. 

The most controver~ial aspect of environmental 
p~otection in an economic zone, which wil cause considerable 

discussion at the next Law of t~e Sea Conference is the 

question of what standards should be imposed. 
enforcement is in the hands of the coastal stAte, should it 

enforce internntionnlly aareed stnndards or on the other hand, 

will a state be allowed to foLlow in the footsteps of Canada 
and apply spe cial standards where it thinks adequate inter-

national rules have not yet been est8blished? The danger 

~ith the former approach is the chance of achieving a 

consensus of views is remote and it may be many years before 

adequate rules are established, while the claimed danger in 
the latt er is it raises a very serious threat of uncontrolled 

interf'rence within the zone. The argument is that shipping 
t o and fr o m a ma j or i t y of c o as ta 1 s t a t e s , w h i l e on r o 11. t e , 

has top ss within two hundred miles of oth r states and 
would accordingly be subject to interference if coastal states 

were given juris~ction to estAblish pollution standP.rds for 

vessels transiting their econo jc zones. 

But, ~hichever one of these approaches is finally adopted , 

it should not be forgotten that the 188 mile econonic zone 
invo lves rights which are civen to the coA.:.:.tal stntc by the 

international community and as L~Gh, a st8te in eYercising 
these rights is subject to international law. It canr-ot 
simply do what it wants and when deciding what will be 
accepte~ by the international community and international law 
the Stockholm Conference provides a useful 5 uide . It provides 

an international yardstick against which individual state 

action can be measured. 

The enforcement envinrged above by the coastal state in 
the economic ~one can be contrasted with the unilateral claims 

of Canada. Its cleim was not one made under international law 
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but under domestjc lav. Au was discussed earlier in this 

paper, by nltoring its acceptance of the compulsory 
jurisdiction of the International Court of jubtiee it was 
turninG its back on the international com~unity and inter-

1,ntion, J. lnw. 

Althou~h the recognition of an "economic zone" will 
alleviate many of the problems of enforcing pollution 
standard~ in thRt area, there will still remain a large area 

of ocenn which is "res communis". The regulations to prevent 

pollution in this area must be truly international because by 
definition it is an area over whjch no state can claim 

soverei.;11 ty. Provided the coastnl otates take the measures 

in the way sue.ested to control land baaed pollution the 
main problem in thi area will be harm to th8 environment 
resultin~ from ship~ing. The approach with the best chance 
of success is one based ou the same principles a~ thvse 
outlined in the 1)73 International Conve~tion for the 
Prevention of Pollution from Ships. The 1j7) ~onvention 
(as has Rlready be n stated) details equi?ment, constructjon, 
and safety standards which are aimed at preventinc pollution 
in the first place, and to solve the problem of non signatory 
states, places on all those who have signed the Convention 
thP oblieation to make sure all ships in their ports or even 
entering waters under their jurisdiction obey these standar s. 
The advent of the economic zone will make it even more 
advanta~eous to coastal state to enforce this obli Gation 
because such standards will help eliminate pollution in thejr 

zone as well as in the oceans outside. 

Coastal state enforcement of regulations becomes uore 
difficult, however, when the question is one of conservation 
of living resources on the high sens. There arc very few 
preventative (as distinct from restrictive) rules which 
have the practical effect of regulating activities and 

'" which at the ~ame time can b€ enforced r1ith.a coastal state's 
jurisdiction. The diffi ulties inherant in an international 

regime protecting living marine resources are 1 illustrated 
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by the f ai 1 ure of the In t erna ti on al Whaling C ommi s si on. 

It can only be hoped the intern· ti. on.al concern for the 
environment ex~ressed at Stockholm will be tranaformed in 
t hi s n re · in t o po s i t i v c a ,:: t i o. by the par t i e i pat in e s t at e s 
before they find th· tin their de3irc for sho~t term gain 
they h~v forgone any chance of a long term solution hy 

"killing off" vho .. e species. 



The present pnper is based on certai~ ~ ~~ ~ tl...u uost 

important being that the 3tockhclw ~onference reflectg a 

ge1 uiue concern for the &nvircn;;:en t, b.,cau:Je ,.i thout this 

there is no hope, Therefore, although a stnte first concern 

is cenerally its own interests, it can be "pushed" into 

taking mensures to protect the environrae~t. The noed to be 

"pushed" has arisen because of the rather two faced attitude 

ad•)·ited by ctates ,t internc:tional foruws. At these forums, 

especially in the field of cnviro.~ental la~ the discusuion 

tends to be on gi11ci,.1le •• These,st tes .re readily ,repared to 

agree with. But, a change ovarcowes the sometime between then 

and the time they have the opportuili ty of put ,ing the3e 

principlos into practice. Suddenly, other consi<lerationc 

become more iGport~nt particularly their own self interests. 

Thiu procedural aspect is the main hurdle in the path 

of the developroeat of an internationa~ legal order 

regulating pollution because castomary international law 

already provides the legal rules of res~onsibility fer hrickyh 

activities and also precedent for imposing restrictiors on 

activities which :~re considered "wrong". 

The increased concern with procedural rules is evidenced 

in the changin~ stance adopted by the Conventions and the ever 

increasing recognition of coastal state enforcement. But, 

some countries have not been prepared to wait until an 

international solution is ranched and instead have taken 

unilateral action, and while their ~ction may have been based 

on very noble grounds it represeats e sgd precedent for 

international law. The Arctic iaters Pollution Prevention 

Act, 1~7G and the circuwstanccs surrouncing it~~ act ent 

provide proof of the failure of international la to gra~ple 

with the problem of protection of the envircn,ent i any 

concrete (as distinct from pu.aly theoretical) wny. It is 

to be hoped that Ca~atla's follution i:-revention Act docs not 

remain on its statute booko for loni and the developing 

concept of the economic zone allows it to protect the Arctic 
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