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"the marine environment and all the living organisms
which it supports are of vital importance to humanity
Pl I Ve
and all people have an interest in assurring that this
environment is so managed that its quality and
esources are not impaired." (18)
But perhaps the clearest statement evidencing a duty owed
to the international community as a whole can be found in General
Assembly Resolution 2749 (XXV) adopted on 17 December 1970 known
as the Declaration of Principles Governing the Sea-bed and Ocean

Floor beyond the limits of National Jurisdiction. (19)

The first principle declares :

"the sea-bed snd ocean floor, and the sub-soil thereof,
beyond the limits of national jurisdiction, as well
as the ra;ovtcaa of the area are the common heritage

of mankind.

Principle II then went on to state that with this in mind :

"yith respect to activities 1
conformity with the internati
ablished, States shall take ap]
and shall co-operate in the a
of international rules, standa
inter alia :

o] nd implementation
and procedures for,

(a) The on of pollution and contamination
and other z the marine eavironment, iancluding
the coastline and of interference with the ecological
balance of »rine environment:

(b) The QPOtcCthl and conservetion of the natureal

resources of the area and the prevention of damage to
the flora and fauna of the marine environment."”

These statements and many of the rules, both developed and
developing, which will be mentioned in this paper show there is
now a duty on states not to subject the natural resourses of the
high seas to any unwarranted environmental hazard. They also
point to the obligation being one owed to the international

community as s whole under the test in the Barcelona Traction case

with the resulting recognition that an individual state has standing
in any claim to prevent damage being caused by pollution to the

“res communis"

(16) Recommendation 92 of the Declaration on the Human Environment.
This recommendation is the statement of objectives and guiding
principles for the Law of the Sea Conference and the Inter-
Governmental Maritime Consultative Organisation (IM.C.C.)
Marine Pollution Conference.

(19) The resolution was passed with 108 vetes in favour, none
against and 14 abstentions.
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But, internatio law has over the last few decades = n a
shift asway fro: ny notion of absolute state sovereignty, towards
n more balanced appro to this question. It is reflected in the
principle ¢ above fro the Stockhol Conference which attempts
to balance the right of State to control what goes on within its
own territory with its responsibility to ensure that this does not
cause d re to others.
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The gradual change of emphasis reflects the different
nature of the pressures which are now being exerted on
developing international maritime law. The laws of 1954 =znd
earlier were designed mainly with the shipowner in mind. At
thet time it was a law made by the seafaring nations of the
world. The change in emphasis has been brought about by the
jnereased influence exerted by the smaller nations of the

0O

world, and coastal states in particular. (80) It is these

claims which are forcing a re-evaluation of the laws governing

the sea and its seabed.

The influence of coastal states is also reflected in the

provisions in the conventions relating to enforcement. The

1

traditional view was that while a state had power to take

1
measures within its own Jjurisdiction, proseation for violation
on the high seas was in the hands of the flag state. The
Intervention Convention recognises a coastal state can act on
the high seas when its own environment is threatened, but the

o

most dramatic development came in the

L)

1973 Convention which
1

required the parties to the Convention to apply the require-

ment

w

it lays down, even to the ships of non parties. Therefore
while a party to the Convention which is not the f state will

not be able to prosecute in respect of discharge on the high

seas, it can enforce in its own ports the regulations contained
in the convention aimed at preventing the discharge from

occurring in the first place. It is an attempt to "blackmail™"
non-parties into ratifying the Conventione.

The problem of non-parties which the 1973 Convention
attempts to solve is the major stumbling block in the way of the
development of an effective international regime regulating

R

pollution of the oceans. The Stockholm Conference has been

i

@

heralded by some as reflecting a change in attitude, a

(0]

recognition of the dangers facing our environment, and proof
that the selfish attitude of states is changing. (81) But is

this really the case :

/ 3

(80) There are now about 113 coastal sta

Se

te
(81) See M. Strong : Text accompanying footnote 74 (ante)




n,,. enlightened awareness and mere acknowledgment

are not substitutes for effective action.” (82)
The fact that all the Conventions were originally adopted shows
there was awareness and recognition of the problems. But, when
it comes to effective action (r~tification) ¢ completely

different attitude is adopted and as can be seen from Table I,

o

only two of the conventions have come into force.

the Stockholm Conference

ot
D
e
S
- )
®

The picture painted by some af
: 1 : . r : 5
is that the principle resistance to a mational policy on

international environment comes from Third World capitals.

h - . 2wt e wiandal) S X aka R e |
That they see environmentadl regulation as a conspiracy to hold
1 4 1a o e o 3 al mnad 4 e d ad o 8
back the economies of developing countriesSe.

®
-
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- 4+ ) ~ ()17 atino
are the competing

But, of far greater consequenc

ielations that

ct
@
#7}
o

relations of the principal industrial sta
rest on rivalry and an over-riding concern with self-interest.
Therefore even though the Stockholm Conference points to a

common concern for the environmen t the prospect of an

implementing (as distinct from a pious) consensus on action

remains poor. A classic example of this "self interest™ in

action can be seen in the restriction on catches imposed by the

International Whaling Commission because of the scarce nunbers

—
(=]
)
2
T
o
-
o

of whales inhabiting the oceans. The quotas simp
increase in what is known as "yhaling intensity". As the
quarry became scarcer and harder to find competition became
keener among the hunters. Atte pts to regulate catches merely
increased the ingenuity by whiech the regulations were circum-
vented because compliance simply transferred the benefits of
the market to a competitor, and the final result was a further

decline in whale numbers.

PTherefore the only conclusion that can be reached is
international conventional law in the same way as customary
international law has not provided a suitable answer to the
problem of the Jollution of the environment. Once again the

problem is = procedural one and although the 1973 Convention

(82) S:L. Udall 3 Some Second thoughts on Stoc
% i '

22 AM. U.L.R. 717 a
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goes part of the way to solving some of the difficulties,

its very provisions comstitute a recognition of the fear or
cselfishness in individual states which stops them becoming
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7 Foreign salpes may boe

even completely banned. (86
b

exempted from the application of the lations where

standards substantially equl valent e prescribed
by the Canadian regulations are enforce« by their flag
state. (87)

Pollution Prevention Officers : offie have

broad powers including authority to board ships within

The Act forbids the

,ste" is defined
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degcrade or alter
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The Act imposes an O ligation on dischargin te,
including t masters of ships, to report that fact to a
officer. They are liable for all costs incurred 1in

might be caused. (90) In the case of a ship both the owners

of the ship and the owners of the cargo can be held liable.
0

Lisbility 18 slute and does not jepend on proof of fault
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liable to a fine of $5,000 and in the case of a ship, $100,000 (94)
with each day on which the s committed beil: considered
a separate offence In add person failing to make the
variou repor uired by the Act or any p na within
any shipping control zone which fails to comply with the
1s or other provi: s of the Act is lic e to fines
ding 225, 0.(95), Murthermore, a Polliution i ention
icer may, i the con t of the Governor General in Council
seize & ship anywhere in Arctic Waters when he S
reaso: rrounds that the ship has contravened the provisi
of the Act. (96) f that ship is then c cted of an offence

under the Act a Canadian Court can order the forfeiture of

{ 1 % 2 - il e B 4 - o 3 =
either the p or cargo (or both,) in addition to any otherx
I ; o« \JI/J
" w 4n papes $ 1 sarn order +he 3 4
v the Governor in Council can order the d
or removal of in distres here it is reasonable to belleve
. : £ 1 X . o < ¥ B S e foa )
they are like deposit waste in Arctilc 8, (98)
of measures up to

one stline provoked

nati

(93) B.8 ibid
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tat , State Statement on
Canada's Legislation of April 15, 1970 yroduced in
egal Mat. 605 (1970
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there is no exact precedent for

support unilateral action to protect special

»stablished concepts arguably suj
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is the concept of the Contiguous Zone which was

of the Sea in

ithin that zone the coastal state can exercise

Ve

Ebhorlity. The Convention contains a twelve mile

limited

the Canadians claim its acceptance is based on

webster .
1 N

Article
Contiguous Zone, 1958

Article 24

from
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t (2) ibid




the notion that it provides an appropriately sized area in

which to deal with the problems envisaged at Geneva -

preventing infringement of "customs, fiscal, immigration or

sanitary regulations™", The argument continues that when the
nature of pollution and the problem of environmental control
is looked at, it is appropriate to extend this zone to one

hundred miles.

The second concept again established at CGeneva is
universal duty on the part of states to participate in

measures to conserve the living resources of the sea (4).

B ¢ o > wram o ATy 4 wmod - ; 8 i nalrh ol m e T e k5 s (37 D
This duty was confirmed at the Stockholm Conference in 1972.
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Canada arzsues

The third concept is the special interest of the coastal

state in maintaining the productivity of the liviz ces
of the high seas in areas adjacent to its territorial sea. (D)
mp fortiori" these adjacent states have a special interest in

maintaining the quality of the marine environment, wh
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entitles them to take reasonable measures to protect

areas fr of dangers, even to the

unilateral action where international safeguards are absent.
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even if both these assumptions are correct, thls d40es not mean

international law the action is lawful. Just
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because there is a problem to which an answer has been fo und, it
does not necessarily foliow that anything goes! Certainly
Canada as a major coastal state bordering on the

1

! s + ¥ o = anvy snaatagl atate } < i n
a special interest in that area, as any coastal state has in

U
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-he area of the high seas adjacent to its territorial waters,

(4> Article 25 3 High Seas Convention, 195C

(5) Article 6(1): Convention on Fishing and Conservation of
i

the Living Resources of the High Seas, 1




but the solutions stressed by the conventions Canada seeks

to rely on are international ones which take into account
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the interests of other states :
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g (L0 /Cnnwda's/ limitations of purpose are lost sigh
of, the fault does not lie with Canada's claim, but
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with those who fail to identify the points of

necessary distinction and find in 'creeping Jjuris-
diction' an excuse for either tude

or pusillanimity. Sta
can only creep forwar
interests withdraw themn" (8)
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But, this is avoiding what is perhaps the most dangerous conse-

o
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guence of Canada's action so far as international law is

concernede. Canada's unilateral claim is self-judging and

although that country claims it is hastening the development

of international law, in fact it is shying from it. By
admitting that it does not have confidence in internsational law
Canada is inviting other countries to follow suit perhaps even
in other areas, It is furthering an already existing trend :
"With respect to the interplay of unilateral action
and 1t relopment of community ] ents since
World War II have tended to be ove gly in the
direction of an extension of mational, exclusive
clai 3t the « nse of internat nal and comnunity
rights snd freedom. This is shown by the Truman
i ed to the Convention on the
3imilarly the result of the
100 mile zone of exclusive
s Lli 31
wyers
ive trend - negative
law making, inter-

international community". (9)

ons_and

< 3 T , . D S L k
(9) We Friedmenn Panel : The U.N. and
4 S 2 ~ Nt T 4 N e | . H 3
»f the American Society of Internatl onai L& {1




POLLUTION AND THE FUTURE LAW OF THE OSEA :

In the year 1975 the international law of the environ-
ment is at the crossroads. The preceding discussion makes
one point very clear. International law has yet to
successfully implement a regime protecting the resources of

the oceans from pollution. To make matters worse the

<
(4]

Canadiangs seem to have found an answer but this answer ignores

international law and instead is based on unilateral action.

To be successful, an interne

€y

tional regime must be aimed

e - - - 4 -~ TV -~
a common interest among

This common interest must be

accord expresced at Stockholm and on the international scale
ijs slmost impossible to find at present. Using the whaling
industry as an example, wvhat is the common interest there?
Any one member of the I.¥.C, has an incentive to
other members to accept the quotas, while at the same time

it does not want to burden its own operations.

There is an alternative approach, however, which requires

e

)
0]

o

going to the other extreme and ap]

ling to the selfish

T

attitude of states to think of their own interests first.

5

One of the trends which can be seen in the conventional law
attempting to control pollution of the sea is the ever
increasing recognition of the role the coastal state has to
play in maritime law. Cone are the days when these states
were prepared to accept a three mile territorial sea wi th the
rest of the oceans classified as high seas and open to all.,.

vy want greater recognition and more control.

(10) Discovering and clarifying a comumon interest or trading
of f interests has had considerable success in regional
and bilateral agreements. The many agreements of this
type are to00 numerous to list in this paper and their
success is very closely related to the special factors
which led to the agreement in the first place.
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The latest conference on the Law of the Ses recognises
these claims because it has accepted in principle the concept

of a territorial sea of twelve miles and an economic zone

extending a further 188 nautical miles from the edge of the
territorial sea. In this economic zone the coastal state

will have

"Sovereign rights for the purpose of exploring and

exploiting, conserving and managing the natural
resources, whether renewable or noan-renewable, of
the bed and subsoil and super adjacent waters," (

This will almost certainly include :

"Jurisdiction with regard to the preservation of the
marine environment including pollution control aad
sbatement.™ (12)
A "right" to the resources found in a tw¢ hundred mile zone
from a state's coastline gives that state a selfish interest
in preserving the environment in that area. It will, of
course, have the right to use these resources in any way it
thinks desirable, but at the same time the particular state

has a vested interest in ensuring the actions of others do

not cause any damage to the environment of the economic zone.
recognition of a greater interest on the part of
coastal states may also be influential in bringing about a
rease in pollution from land based sources. A coastal
state with interests stretching twelve miles from its
coastline might be prepared to accept damage caused by land
based pollution to that area because a greater utility can
be gained from the carrying on of the activity causing the
harm. As well, any polliution damage caused, outside a state's
territorial sea is not a direct cost to it personally, but is

shared by all other states with an interest in the area.

(11) Article 45 (1)(2) Informal Negotiating Test of the
Conv¥ention of the Seasbed and the Ocean Floor and the
Subsoil therecf Beyond the Limits of National
Jurisdiction. May 9» 1975 A/CONF. 62/WP.8/Part II

(12) Article 45 (1)(d) 4ibvid




As the coastal state gains a greater interest in the seas
off its coasts, however, the relative values placed on land
based pollution causing activities and a pollution free
economic zone change. There is a greater incentive to

strict this land based pollution.

&

The most controversial aspect of environmental
protection in an economic zone, which will cause considerable
discussion a2t the next Law of the Sea Conference is the
question of what standards should be imposed. Although
“forcement ig in the hands of the coastal state, should it
enforce internationally agreed standards or on the other hand,
will a state be allowed to follow in the footsteps of Canada

0
and apply special standards where it thinks adequate inter-

\)

national rules have not yet been stablishe The danger

with the former apprcach is the chance of achieving s

consensus of views is remote and it may be many years before

adequate rules are established, while the claimed danger in

the latter is it raises a very serious threat of uncontrolled

4+

ument is that shipping

8

interference within the zone. The ar

g

to and from a majority of coastal states, while on route,
has %0 pass within two hundred miles of other states and

would accordingly be subject to interference if coastal states
were given Jjurisdiction to es tablish pollution standards for

vessels transiting their economic zones.

o

But, whichever one oI these approaches is finally adopted,

it should not be forgotten that the 188 mile economic zone

involves rights which are given to the coastel sta
international community end as such, a state in exer cising
these rights is subject to international law. It cannot

simply do what it wants and when deciding what will be

accepted by the international community and internati onal law
the Stockholm Conference provides a useful guide. It provide

an international yardstick against which individual state
action can be measured.
The enforcement envisaged above by the coastal state in

the economic zone can be contrasted with the unilatersl claims

of Canada. Its cleim was not one made under internstional law
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The advent of the economic zone will make it even more
advantageous to coastal states to enforce this obligation
because such standards will help eliminate pollution in their
zone as well as in the oceans outside.
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