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In a pa..1or p esented to he 19o3 'friennia.l Conf r nee 
of the New Zeo.lo.n Law ociety ·. P. 11ills1di scussed the 
th n lonr s·anding controversy on i n cfe~sibility of title . 
Di d t ere ris r at ion of a voi ins rument confer the 
benofi of i re i te indefeusibility upon the porson in 
whooo f ...:.vour , iithout fra.ud on his part , the instr ent 
\as regiotered? Or was indeieasibility deferrc until 
regis ration in favour of a bona fide purchaser from hio? 
,illo accepted the majority view in Boyd v ayor of 
,rellinS--a on2as stating 1,he law but notut. the rend after 
a relaxu ion of t 1is "s rict II vie v. 3 

~ •• Brookfield4in a paper presented to the 197, 
conference remarks, vit roferenco to the ' ills paper , 
tha the long controversy has be0n ended by the decision 
of t1c Privy Council in razer v alker5in favour of 
i. ediate inde easibility. Hence the comwen ator on the 
~

1orrer s sys e n eci no longer consider that controversy 
in d tail . 

The conclusion following from •razer v .talker as 
h roeistration validate a void ins rw...ent v hethe it 

was void for forbery or for any other reason . Thus the 
spec ·re of controversy was though· finally o have be n 
laiti o rest . .do·f1ever in 1973 crun t .1.e ju e:nent of 
, ilson J . in Green and c Car.Lill Contractors Ltd . v 
.t...inister of' orks7upheld in t Court of ppoal0 in l 74. 

a) y ' procl . ation _.ad on he 31a of u6us , 1 ~00 
pursuant to the Public orko .cv 192 ; 74 acren of 
land in he borough of :1ount elli110 ton. Auckland , 
owned by Green and c Cahill Contr= tors Lt • were 
taken for be·tter utilisation in the borouzh with 
e iec ·rom 12 h Sep o ber, 1 o' • t'.e clai ant 
company was subnequentiy a ar a. and pa.i ·141 , 00 
co1. ponsa· ion. 

Victoria University of 
wc; d •.' ,_,() 
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A the tL ... o he land was taken it m.s subject to a 
building line res·riction and a ri ht of way over 
part . y isto.Ke hese encui.branccs were not referred 
to in the procl ation takinc the land, with he 
result that they 1ero diocharge upon registra ion of 
the proclo.ma.tion under the Lund Transfer Act 19~2. 

c) To restore tho encumbra.nces a oecond proclamation made 
pursuant to section 27 of the Public orks Act ~as 
issued on 9th foarch 1970 purpor ing to revalue the 
earlier proclamation and retakin0 the land subj~ct to 
encumbro.nces, he power to take and the power to 
revoke beinz conferre by two sopara e sections in the 
Act . 

d) this second proclamation constituted a fre sh taking of 
the l and . ·.rne lan as notionally revested between 
he revocat ion of the earlier procl ation and the 

retaking of the land. rhus tue claiou.n ar ru.o for 
a fresh a,arct of comp nsa ion accordine to the value 
of _c land at the offectJiVe date mentioned in he 
second proclamation. 

e) ilson J., in the Supreme Court ho.vinL,; roer rd to 
sec ion 27 (1) of the Public oorks Act c ncluded tht..t 
the proclamation of !arch 3th was invalid. 'he power 
01 revoca·tion con 'er ed by ho subsection as 
expres...,ly lir..i ted, as to Ghe ti L,; when it i t be 
exercined to the period after he initial procl ation 
had been 11.ade and befor h payz en or award of any 
compensa ion. 

f) If the procl· a ion purportinw to revoke the earlier 
proclar:iation did not fulfil he condi ions of s ection 
27 (1) then on ne wording of the oection, subsection 
{ 3) has no ap lic.ition. The resul,; i s h he 
earlier proclamation re ained in :full force an cf ec • 
Upon reac inJ thiu conclusion ,ilson J. urned o 
consider the claimant' o aru'1.1Illent thut ret:..>is rd. ion ha 
valicla e the second proclaoation here by , o.t least 
notionally , revestin the land in its original o~mer . 
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OF TITLL; J . 

c ~uhill ~ontrac 
110.t rebis turned on the proJooition 

t c secon procl ation of arch 9th , 1 10 , t1us 
reves tine; the land a·t le st notionally in the claimant so 
that the proclal'.!lauion constituted a ''rotakine .. for the 
purposes of co penaa ion. 

Council for e clai_ ant r lied up n three cases o 
ostablisn t1is proposition; Public Truotee v tegistrar 
uen roJ. of Lon ; 9boyd ' s cuse and Frazer v ~alker . Per 10 1ilson J . 

'\hat these cases decided was that section 2 means 
what i purpor·ts to ean, nr ely , that , subject to the 
exceptions en ioned in he sec ion itself ere ister 
is concltAsiv s o "the 1 ·al title to 11e est · o a.ri 
in1,eres ·s s 1own l ereon, to i; 1e inten h t people may 
cal vi t G e 011 a foo uing vi h co ple ve con.ii u ce 

an not 1. i ths ·ru1.uin,.; · y -..:f o 't 1n t 10 ri · 1t of 
re-is erec proprie·or o bes r istereu , so 1 ng us 

he 1ecu does no come ·itnin ·he e ceptions r ~err 
o i1 "tue sec · ion . ut rc"'is ·r ion 0oeo no ·urther 

·han 1i 1..... • It conf era no ri _;i.. other .,l an 1ha is 
usually re rreei. o s i o.e.ieo.sibility o· title . " 

i ;::,hts ln J:>ersonum 

. ilson J • . int · ine th re 0 iovr tion dia not ive 
ri r ts, upart from t osc pert inin :r to a re is er 

- h l . 1 t · ll I propri ·or Uo sue, 1.U1uer 1e 01 pro • am.a ion . n 
uoing so !is onour allu~e o he proposi ion that a 
r is~ered proprie or ay ~e subjec o ri s i L 
person vhich cie~ rive i . ..__ of any ·eal en ici 1 
enjoy. n •1~ 1 thuo f llo·e~ ; 

" • • . t 1e . i re fa.c · t u: the clu.i ant ay (.for u 
'r c ion o ti e) have bei,;n r -re istcre s proprie or 

o t i foe si ple o the land di not re.uir tle court 
o close it3 eyes to .,he f c 

voio.. 1113 
h·t th procl .a 1 n as 
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ec · n °ly j ilson J . ruised .:..n i plied trust with 
the clai .:i.ant s trustee , for he notion· 1 period h .... t 
the lan w s reveste • 

" ithin its er is re -ristravion gives a '"00 

·title to the intereo in the land . Sue 1 a title 
leoal 

cJ.Y be 
o. were shell as in tne case of a bo.re truotee , or the 
proprietor ruay be subj c to ri · ts in person which 
ueprive hira of iZlY" re beneficial enjoy-went . "1 

He then re1 rred to the rivy C,ouncil ' s sto. e en 
in Frazer v ,ii.llker to the ef ec·t tnat ; 1 ' 

0 irst in follo\;ing an · pproving in t 1is respec 
the · ,o decisi ns in Aose s Co . Ltd . v 14ere oihi , and 
Boyd v ~ . .ayor , etc ., of , ellin._,ton, their Lordships have 
acceptea. the ceneral principle , tha re"istratiun under 
the Lanu lru.ns er Act 19J2 confers upon a re istered 
propri tor a title to the interest in respect of hich 
he is r ciotereo. which is (u.nder ss . 62 an u3) i une 
fron udverue clai s , other than hose specifically 
exc pte<.a.. In doini:., so they wish to ake cle· r th t 
this principle in no rmy denies the right of 1: pl inti f 
to bring a 0ains a re6isterod proprietor t clai in 
personam, f ounde in lm or in equity, for such relie· 
as o. 0 ourt actin0 in personam ay dllt . That t is is 
so hni.;, fr quontly, and. rightly, been reco miscd in the 
Courts of New Zealand o.n of · ustralia . " 

Critisism 

It io establishe tha the re;istered pro ric or 
is bound by such obligations arisinu un e contr cts 
and rus s ao he i1i. self h s croa ed or un erta.ken . 
This is all e Privy Councill in in in Fruzer 
alker shom by the re orence to 

it1 respecG it is suJ~ s c t 
·o see the dis·inci:;ion vit1 re .con· 

t ilson J . failed 
to the case he 

wo..s ciuin.;, or atte pted to ext nu he notion of in 
person~ re edies in · 1is con~ext eyond reasonable 
boun s . 1 



• 

l). 

rn.., 1 Ot<IA UNIVERSITY OF WELLINGTON 

LIBRARY 

lleferro lndefeaoi ility? 

. ilccr.. J. a.p e"~i·s to ssume ha the State only 
guarantees the existin, n I on t 1e regi"' r, ursuant 
to the re istration of a void instrument, s valid 
root o ti lo and noting else. His honour maintain 
h t re •istrc..tion co1.1.f erred upon the clai ant only the 
tatus of rewistered proprietor (lo al title. ) 
Deforr u indcfe sibili y eans that, oven in the 

absence of fr u~, the title of u registered proprietor 
who has ..... cquired his est te or in eres by the 
re "J.otra ion of a void or voic. .... ble instrw..en r(;; ~...i.ins 
open to att<.: ck in reopec of a.ny vi iatin ele 1enli in 
th~ instrument or transaction by hie title was 
u.c uirec...1 

"••• the mere fact that the clai ant may (for a 
fr·ction of ti·e) ave been reuistered s proprie or 
o · tlo fe simple to the land o snot re uire the 
Court o close is eyeo to t1e fact that t 
procl a tion was voi • This clai 
co. penoation for being deprived of 
reJistereu proprietor of ~he 1 nd. 
compensation under t.1:1e Public orks 
t" in_; of i s interes in tl 

is not one for 

the status of 

he clai a.n 

Ac 192tl or 

by th procl 

seeks 

18 

a ion 
of 9th arch, 197v. 
confers no ri ··1 o 

~hat procl ation, being void, 
· e such cl i  • •19 

I"ti is su i tte<l that ilson J . accept the 
oferre in efeaoibili ty cone pt. 'he con·troversy 
surroun inc.. ·i;he ef! ect of r gis ra ion may no be 
on eu, espi rook:t'iel • s co uents to th con r ry. 
1h decision ~~~~~ ~ s been cri icised 
in Ne~ ieulu.nd by section~ 

by the public preus. -0 

A asis l"or 

An enlightenin, poin · 

C re .i:..rks th ne sys e 

concepts at r· cts, not unna. 

he leg~l pro csuion an 

is ma e y .:iackville21 ~ en 
s on ,en r 1 la· 

ur lly in pro ession 

17 

• 



3. 

v1 c::: 10KIA ONIVERSITY OF WELLINGTON 
LIBRARY 

( ) 

t1at has tra itionally emp sis he value o pr ce 
and sable principles a.n approacl c lculate to ini 
the isplacement of ol rules an concepts. 22 

A favour ar ent o hose supportin the 
theory involveo the pp rent le islutive inten ion 
the Torrens t· tutes. 23 

ent 
ise 

rred 
ehind 

Section 1 3 of the 1952 Ac protects a purchaser 
u..._,ainst deprivation o.t his estate on the groun s that t e 
person from who he acquired his title 1ad title !'ihich 
w· s void, thus sug-,esting that titles regiotere in the 
absence of fraud ay be set aside . 

It is thus ar:,:ued that tne le ialature in grunting 
in e e oibility ~o ~ registered title was contemplating 
that re istr tion would b effected pursuant to th 
loa~c ent of enuine instruments and the Ac 
consista.n~ly ~ith the g neral principle of Co 

construed 
on Law 

that forged ins ruments re ineffec ive; t ie ol 
conveyancing rules. 

!he arewnent sug6es s a fun a.mental question . oes 
the torrens ~ys ez mar a resh point of epurture 
ra her than a mere ad i tion o, an < uali ication o he 
principles of the Coil.l!!on aw?24 

'the 1orrcns Jysto in u sys e of regis ration of 
title to lLU1d a not si ply one of re 0 is r ion of 
instrumen s rom 1hich title o la.n ~as eriv u (as t e 
deed system as . ) 2~ Thus , it is ru od, the orrens 
~yotom may be rear cd as a istinct le al co ea.nu not 
eroly supcri posed upon the old ee sys e • h re is 

no nee ssi ty or the Lan I ransfor Act 1952 to be 
cons rued consis · antly with 't e ol l CoIW on aw 
conveyancing rules . 2 

JUS ICE 

Green an we Cahill ontr c ... ors t • 1 en pai 
compensation fort e t inu of he lan by procl ation 
e :i:ec ive fro~ 12th Sop .wber , l uO • Th company as 
now clai in ad itional co pens ion SS SS on h 
asis of 1 7 la.n values . le·rly, s HC clai an 

~ z 
~ 

.,. 
• 
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ha suffere nod a e or injuriou0 ef ect ror what w s 
merely an minis ra ive mistake, i w ld be "unjus" 
in tie sen~ of or in ry reasonin ?, e ua ing 
with fo.irnes , 27for co pen ~,;ion to be pi. 
oul se m the r sul ur ·ed y i e i e in e 

jus ice 

However le rules concep.., dep n 

Yet lis 
sibility. 

or ir 
usefulness on i;h ir inuefinitn ss 
a title r is ere un er Lan 

u.n 
r 

'lexi i J. y. Thus 
s r c · is not 

secur ae;;ainot a.11 cl·i 1s an is not "in e 
the strict senQ •2 

LJ 

i le" in 

It is sug.;es ed that the i ediat inde ·easibility 
concept coul h ~e b n iven esir blc lexibili yin 

u lL canill inister o orks h d. 
·ho.u concept beun accep e J. (J.iis 

intuinin~ that t e procl a ion re ai1v~ void in er 
pari;es 1us con er. in~ no intereDt on the clai ant.) 

Th\: orrection 
In razer v ,aLrer heir LorQships Sli=t t the 

po ~ers of tne .n'.e istr r er sec·~ion 1 re sieni:1. icant 
n ex,; sive, ·hey r no co-inciu nt i 1 he caseo 

cxcep e ins ctiona b d 63 of t.ue ct. 29 t le s 
one co entucor has argue 30th·"t WL re t e re""is ration 

uy properly be s~io. o be ·ron""'f'ul , although he i le 
io in efuasible un er s ctions d 63, the Re istr r 
h~o po er to override tho inuefeasibility conf rred d 
correct the re 'ister. 

'reen i..c C ill C ontrac ors Ltu. y h ~e 
ob ·i ~ an interes i .edi ely upon re ·istr· ion of 

l procltl.i. --&io . Yet could i be r6'1 l..., that 
registra ion o 1i e procl a ion as " ron ully" 
ob uined by the au l ori y nu any benefi " ro u ly" 
ret; ined by t 1e cl i ar , (lea: i L':) 0 en h bro 
question hether an un1.ry in ·t e re ister ob ained by 
the re stra ion of a voi ins rumen"' y a ona l. e 

• 
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purch se:r for v lue ctin"-' withou kno 1 de o t e 
i\ji in' ler ent in is ins r en can be ancell d 

by l'Ur under oOC ion ol . Jl) 

a) The ors II r u ulcn ly or wron ullJ OUliain d" 
in sec ion dl ean obtained by iraudul nt or 
vron0ful L.iewis in he procure...it;n of r c.,is ration 
and o not refer to 1raud an ecc en to o 
ap lie · ion for r viotrd. ion. 32 ", ronufully'' t Uo 
h· s a wider eanin; than '·raudulen ly . " 33 In 
JJ . 1 . • v 'J.'horupoon3t.ttllo entry upon t e reeiGtcr of 
a void. ins- rument ms ob ainou wi out rau , ou 
·m.s obtaine wron · 'ully l>ccauGe ie ... e ristrar as 
induced to re.-is·cer t e ranofer by he ceri.i icnte 
endorsed on it puroua.nt to section 104, that i ·t 
as correc for the purposes of -ie c • 

b) In e Chuteau v Child t:..nd thers3:>the tranb! r 8 

not e,nuorsect ther on proper certificate n.s 
provided by section l 4 of he c • fon co 1pli· _ce 
witn the erllis of the sec ion resul ed in he 
ro -is ra. io1. ein,. ,ron fully ob .... ined. 

c) rong u1 rot en ion occurs w ion a person s KS vO 

u) 

profit fro an cci en al i dvcrt n blun er 
without ri~t . 36 ..:>ince er ors in er p es y 
be cor ectec.. , to seek to profit y this typ of 
er or , 
of ice , 

s .ell 
wul 0 

s one mt;..de in e Reui3uru.r ' s 
raudulen or ~ron ;ful re ention . 37 

I is su6(Jes ·ed 1a n ion" occurs 
before the e is discovcre before ·1e party 
see in· to pro 'it 1ro~ 

oon~ fie eliel in 
io ponition, 

he s e of 
ms h hao 
irs sai 

to be xis n•. se~kin 
of a mist e Houl be fr,u 

ter uiscovery 
Jonas v Jon s • 3 

'he v, ord "i; ron '"f°ully11 se s eneral a.eel ation 
01 unlcwl ssness whic .1. 0 s not creu\ie un o ence. 
I 1e appropria e principle o be pplied i s that 
the re is re proprie or can not pen on he 

39 
• 
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protection 0iven by the Lan Transfer Act if 
registra ion has not been procured according 
to its erms; 40regardin6 the importance of 
section 1 4 and its relution to the general 
Object intende to be secured by the ct . 41 

Green and L1c Cahill Contractors Ltd . v inister 
of 1orks might have been viewed as u case involving 
ano her statute overriding the provisions of the 
Land transfer Act . Thus the claimant company would 
have obtained an indefeasible title to an interest by 
the re6istration of the void proclamation, yet ef~ect 
given to the provisions of section 27 of the Public 
iorks Act notwithstanding the indefeasible title . 42 

Such an argument would also be applicable to 
Boyd v t ayor of ,rnllin,;ton. It will be noted however 
that he Public 1orko Act preceaed the Land Transfer 
Acts in both Boyd's case an.a the instant case , and so 
this argument is subject to the objection th~t if there 
is ~n inconsistency betwe none statute and a la er 
sta -ute the later statute prevails. 

It is submit ed hat the Public orks Act might 
be regaraed ~s a specific statutory scheme , noting 
the provisions i,;iving rise to the instu.nt cuse ; the 
Lana Transfer Act a general code. Keith43alludes to 
the uncertainty resul ing rom conflict bet,een a 
eneral co e and a specific statute . If the general 

statute is preferred on the basis t.tiat it comes later 
in tin.e , then a specific statutory sche e ihich may 
have been carefully ~orke ut ~ill be nullified, an 
obviously unsatisfactory result . 44 

Ultra Vires Administrative Action 
An interesting point is raised by • Sackville. 45 

I e ar~ues that .Boyd v laayor of ,vellington proauces an 
unsatisfactory r sult in tnat registration may be held 
to validate unlawful action ·taken in t 10 purported 
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exercise o statutory authority . 
There is a distinc ion be ween claiming under an 

instrument obtained and reei~tered in bood faith and 
unuer nor al conveyancing procedure uut later found to 
have been forged and claiminu under a proclamation 
obtained and registered in good faith but void because 
so1. e sta·tutory condition precedent has not been 
co plied with . 46 '£he una.esirabili ty of retrospectively 
validatinG ul rd vires le~islative instruments is 
apparent . It is wron0 to permit an authority , which 
exceeds the terms of the powers given to it, to retain 
the fruits OI that excess. 47 

Possibly registration of an ultra vires instrument 
might invoke the Re c·istrar' s powers of correction under 
section dl of the Act . Could it be saia. that in such 
circuz.1stances the st ... tutory po rver has been exercised 
ne rli6ently so makine; the registered. title "wrongfully" 
obtained?46 There are however problems wi h tnis view . 
\ here the relationship between the Crown or its servunts 
and the person injurea. is one which nus no coun erpart 
outside bovernment , compulsary la.no. c uisition being 
a uni,uely governmental activity, the apilication of 
the law of ne 0 ligence may have to be worked out utresh . 
·ro make the rown liable vicariously for torts co _ii t ed 
by a servant acting unuer uirect statu ory aut.nority 
requires an even ·reater uevelop1,1ent in the tneory of 
vicarious liability than has hither to occurr ct. 49 

In lebal systems "m.ore developea." t11an our own the 
reme y of dama6es is available for loss caused by 
invalid administrative decisions. 50 Ho ever in view 
o the earlier a.iscussion relating to the Re 'istrar ' s 
power of correction there sees no neea. to import the 
concept of nei::,lic5ence o:t all . '£he tif .L et of "the 
..iuthori ties re ·erre to is that re6is1ir ion is 
wron...;fully obtained if an instruruent is cer"tif'ied to 
be {hut it is not , regara.less of how tnis came about • 

.11:; is subi:.itt d that frank recognition of the 
ul ru vires exception would be pr ferable even though 
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i practicable because of the app rent ju icial 
unv illingness to ac'-'ept "de :rrees of voiuness" as 
h . 'ff' . 1 51 aving 1 erin6 resu ts . 

I 

'he decision oft e ourt of Appeal in Gr een 
anct ,1c Ca.hill Contrac· ors Ltu ., .:is ii; is reprouuced 
in the New lealand Law Reports , 52 ives no inc:..ication 
of how the Court reacheu their conclusion supporting 
,dlson J . Inde d a copy of the ac ual jud ement , 
delivered on 1,u.rch 7th , 19 74 by bcCarthy P., conflicts 
ith the ind.ing of 1ilson J . on "&he indefeasibility 
ueGtion , though the resul of the case remained the 

sai.:ie . 
Lord Denning' 3points ou that the law h, s 1i vo 

great objec s o pres rv ord r , ana to do justice; 
ana. the t 'IO do not n.l ,ays coincio.e . Those whose 
training lies towards order pu certainty before 
justice , hereas those ·vhose training lies t o arcis 
redreod of grievi.lllccs , put jus ice before certainty . 
The right solution lies in ke pin the proper 
oalance between the two . 

These propositiono might be borne in ruin when 
consi erinE> t 1 reaso11in0 of ·he t..our of pp al 
vhich is sum. arised hus: 

a) '.!:he cour as prepared o ass e "without so 
deciuing'' tha the r\;:vocation of the earlier 
procl' a ·ion anu he re akin,. of the 1 l'l v ere 
to be seen as two separa e acts . tnere ap ,ars 
no basis for their doing so , except that tie 
rGspective powers ere cortained in separate 
sec~ions of the Public. ors Act . 

b) 'he revoca ion of 1e earlier pro cl .. a ion 
voulu be valid~ e by the re ·is ra ion of the 

void procl ation o · ,arch Jth , 1J70 . Thus 
re_;istr ion valiaate a voia. instrULlen in er 
partes ( i 1.edia e in .l·eu.sibility) in co lict 
with ne views of ilson J . 
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Yet there · ._.. c.: o.n i . e ctiate loss of t e interes , 
vested in he cl ..... · .. ,an , by reaoon of the second 
part o t e voiu procl· ation (re in6 the land} 
when it ·1as re ·is ereu . 

d) Council forth cluioan contende tha as a 
result of section 27 ( 2) and 27 (3) of the Public 
~orko Act th Court ha o re ard the si·~uation 

' s if the firs procl mat ion had not been is:..,ued 
and the cl air ant ha.a. therefore remaine<i the o .ner 
and re "i• tered proprie-1.ior of the land continuously 
up to till tie of the second 11akinb . his 
contention was rejec e on the bvoiS that the 
purpor o xercise 01 - .1.e revo ing po~ er was 
ultra viros . dubo ctions (2) and (3) coulu only 
ap.._-ly if here :vas a vu.lid xercise o the 
revokin po~er conferred by subsec ion (1) of the 
section. 
This uch is UTeeu , i f the secon procl· ion 
was void . But it appears inconsistent vit 1 he 
fincling that rc ~istra ion of the second 
procl .u~ion had. vali ated i - pursuant to the 
immeuiate in efeasibility concept vhich the 
Court u. bound o accept on he author i ies . 

e) The most that council could contend f or was a 
brief notional ownership ~hi ch was re a.rue , 
without reasons , as insufficient an valueless 
to found a claim for cotpensation. 
;;,;eemin_;ly · he case coula. h ve bec..n left on that 
basis but the Cour t felt the necessity to 
so ue juoti ica ion to the final point . 

f) ven if the intere...,t , roves od notionally in the 
clai ant , was of sow value ita loso uid not 
come Jithin oec·ion 42 (1) o the Public \ Orks 
~ et on v1h1ch t e cl in for co pens ion roat cl . 
It ~as r coeniocu by the Cour tha a person 
l.1.aa. a cl2.im if ; (i) he had an eo a e or in er st 
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in land t en under tne Act (ii) was i njuriously 
affected y the taking of tlw 1 u. , or (iii) 
suffered do.mage froru the exercise o any of the 
povers •ivon by the sac ion. 
But again the Court applieu he presunption that 
the proclamation ~as voia, and any subseiuent 
purported takin of the la.n by he Crown 
inoperative . Seemin6 ly he jud es accepted the 
ratio of Boyd ' s case , u 'irmed in Frazer v I lker 
and then refused to apply it or at least 
conveniently ignoreo. it to prou.uce what hey 
considered a satisfactory result. 
It is conceded that the claimant had suffered no 
uaoage u.nd had not been injuriously affected by 
the i ssue of the second proclawution, but such 
,vere separa e requireruen -s of section 42 (1), 
noting the use of the word "or" o.nu should no 
have affected the quest ion pertainin6 to the 
deprivation of an in erest ores a e; (re~etber 
that he learned eobers of ne court of Ap11eal 
were now arBUinb on the basis tha the notional 
interest ·.,as o sor.ie Vu.lue .) 

G) The Court concluded their ju e ent by stating 
that for reasons which were "really the same" as 
those given by , ilson J., in the jud~ement 
appealed from , the clui1-ant w snot en itlea. to 
found and pursue claim under section 42 (1) 
of th Puulic , orks Act , ( ·s ruuch as cu.n be 
6 ained fror ... the Law tleports .) 
It i s a ruistake to expeci; a chain of ue uction or 
uemonstrative reasoninu in a ju icial decision • 
.i:1ather t he process is one 01 a succession of 
cumulative reaaons ~hich severally co-operate 
in favour of sayinu hat the court de::;ircs to 
uree . 54 wha cision 
in Gre n a.no. Lie 

unsatisfa.c tiory , 
u .; 

i s subui~~ed , i s hat t e 
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judges are seemingly trying to do "justice" 
without giving ade¼ua e reasons for their 
conclusions . 

SUPPOR FOR ~ILSON J.? 

The Court of Appeal did not allude to the views 
of ilson J. re.,;uruing ·the general ei ect of 
registrat ion under the Land Transfer Act 1952 . i.rhe 
decision is based on the siniple finding that ·the 
notional reves ing was insufficient to found a claim 
for compensation. Throu_;hout the course of their 
judgement the Uourt of Appeal proceeded on the 
basis that the seconu proclamation reuained void 
despite registration. One lliUst assume , however , 
that the Court accepted the i mediate inde! as i bility 
concept at least in principle . Per IcCarthy P. 55 

" . • • the fact that the revoc at ion ,. as ultra vires 
would not prevent its beco 1in0 effective on 
registration t o reinstat e the appellant (claimant) 
as holder of an inaefeasible title as reGistcred 
proprietor of the fee s i 11 ple Boyd v 1,myor of lellington 
approved by the Privy Council in Frazer v al.leer . 
But li.l{ewise that i nvalidity would not prevent the 
i mmecti ate loss of hat interest by reason of the 
second part of the proclD.nJ.ation when i was re 0 i s ered ." 

.rhus support for 11r. Justice I ilson' s propositions 
will have to come from sources other than the Gourt 
of Appeal judgement . 

Historically the great weigh· of authority in 
Canada has favoured the deferred indefeci.sibili ty 
theory. 5 Ye the authority of the Privy Council 
noes not reach to Canaa.a , thus sup ort for lilson J . 
must corae from New Zealand or Australia , here i..ost 
of the Torrens systeru cas~ s have their oriuin . 

' ravinto I o inees Pty . Ltd . v Vla tas57wus a 
case departing fro ... 1 tlle 6enera.J. treno. of Australian 
authori y since razer v alker . 50 In th case a 
reuistered lease of hairuressinu pre iscs con ined 
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a covernant ior rene ml of th l ease at the option 01 
the tenant . ·i'he approval of the Industrial (,ommisoion 
of New .3outh ales hau not been obtaine for he lease 
or option, as required by clect ion dd of the 
Industrial Arbitration Act , 1940 as amended , which 
applied , inter alia , to leases of hairdressing 
premises . Under section 00 B (3) (b) o~ the et all 
contracts entered into ~i1,hout the approval of the 
Industrial Commission were declared void . 

It was held in the New :.:iouth ales Supreme Court; 
the Court of Appeal and the High Court of Australia 
that the lease and renewal remained void despit e 
registration. 

It has been su0 "est ed that 1..1.:ravinto Nomi nees Pty. 
Ltu. . v Vlattas is very difficult to reconcile with 
Boyd ' s case and even more difiicult to s1uare with the 
views of the High Court in Breskvar v ,a1159 that 
registration of a transfer expressly Qeclared void by 
a statute is nevertheless ef:r'ect ive to confer i:i 6 ood 
itle on the transferee . 60 

This view croL.tes unnecessary "difficulties'' 
since the High Court when decidin0 Travinto Nominees 
Pty . Ltd. v Vlattas went out of it's ~ay to istin0 'Uish 
Breskvar v Wall and seemingly succeeded in doin0 so . 
Applyin0 the principle that if there is an inconsistency 
between one statute and a later statute , the later 
statute prevails Gibos J. went on to hold; 61 

rnl'he provisions of section do .13 on their proper 
interpretation Opllra e to J.V Oic. a lease , to \ hich they 
apply , whether or no't the leasu is re 6ist cr1,;;d una.er 
he Real Property Act . ~ffect 1us~ e iven to t1 

section not dull uanuir1 hat un er the i1eal .Property 
Ac t e titl of the ri;eresie 1 see is in efea.sible . 

There is a clear dis inccion beuve~n t e presen 
ca."e arn ... .1.>rc s.Kv· r v thlll, 0Upra, in which t 1is t; uurt 
conoiuer a th position of a p~rson ho o~taineo 
rcGistra.Gion oy .. eLl.11s 01 a i;rtll:101.er w1ic 1 , IJy reason 
o t.1:1e provi~ions or .JC(;ticm :d ( ::>) of 'lhe S · =.L.P Act 
of ld94 ( • ) , s t;..., u ·e p sseu la er c.lrn.n lh<.:: eal 
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Property Acts ( ~.), was absolutely void and inoperative. 
In that case the fact of registration vested the title 
in the transferee and it .id not matter that th title 
was derived from a void instrument. The question 
whether section 53 (5) of The Stamp Act should be 
regarded as effectin· an implied repeal protanto or an 
implied amendment of any provisions of The eal Property 
Acts was mentioned by Jalsh J., at pp. 78-79, who 
answered that question in the negative. The two statutes 
there could stand together; 1rhe Stamp Act avoideu the 
transfer but The Real Property Ac s had the result that 
registration of the void transfer was effective to vest 
the title in the reristered proprietor. In the present 
case the Industrial Arbitration Act renders void the 
lease itself and not merely sor.i1e document or transaction 
from which the title of the lessee was derived . If the 
Real Property Act were held to have the efiect of 
validating the lease, its provisions would be 
irreconcilable with those of section do B hich declares 
the lease to be void." 

Thus i t i s argued that ravinto Nominees; may be 
explained as a instance of an i nval i dating statute 
overriding the inconsistant provision of the Torrens 
statute62analo~ous to iller v 1, inister of ,.d.nes . 63 

If this view is unacceptable then the sug0 ested 
alternative is that the r e "istration of the uemorandum 
of lease does not ensure the validity of every term 
and condition of the lease or the enf'orceability of 
every covenant it contains. 64 

Thus the case might be liffiitcd to its particular 
facts and policy considerations . 65 

7. cor CLUSION 

Legal rulin~s not beinu s atements of fact or 
logical inference but a choice between alternatives , 
cun not be treateu as in themselves rue or false . 
Yet they can be re6arded as right or wrong , good or 
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bad in the sense that they either are or are not based 
upon cumulative reasons which are found acceptable . 
Reference to the respective merits of the parties in 
Green and lJc Cahill Contr..ici;ors Ltd. v inister of 
Jorks sug~ests a reasonable result from this criteria. 

The claimant, it will be remembered, was arguing for 
a fresh award of compensation based on a notional 
revesting of the land by virtue of registration of the 
second proclamation. Thus the claimant would receive 
an award assessed on 1970 land values, simply because 
of an administrative mistake which had in no way 
adversely affected the company. 

A distinction can be drawn between descriptive 
and prescriptive rules of practice . Frazer v alker 
takes the nature of precedent beyond the merely 
descriptive so that the rules laid down in that case 
become prescriptive of judicial behaviour. 

Though leeal rules and concepts depend for their 
usefulness on their very indefiniteness and flexibility, 
uncertainty is undesirable. \fuat makes Green and 
,c Cahill Contractors, a "bad" decision is an apJarent 
unwillingness to decide the case within the conceptual 
framevork of iIDI!lediate indefeasibility and its 
exceptions. The decision gives uncertain application 
to the reasoning in Frazer v ~/alker and possibly fresh 
a.i:...wunition to the proponents of the aeferred 
indefeusibili y theory, illustratinQ he point that 
judicial activity is not necessarily to be re6arded 
as indicative of progress in the refinement of legal 
institutions. 
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1. "Just How Indefe.isible 
{1963] N. ~. L. J . 2b9 . 

is Your L nd Transfer 1r i tle? " 

2. ( 1924) N. Z. L. rl . 1174 . 

3. After iscus,Jion of the ills paper i r . Zi an moved 
that the Conference ur~e -c;hat le 0 islation necuting 
the rule laiu down in Boyd v iayor of oellington, be 
enacted . J.lhe ;.io ion was seconued but lost on r.he 
voices. 

• 

1. 

• 

• 
10. 
11 . 

"Problen s ana. Developruerrt dince Frazer v , alker"; 
unpublished at 1,.t1e ti .. 1e of wri tin6 • 

( 19u7] N. i . L •• 10b9 . 

Gibb~ v 11esser [ 1d91] A. C . 240 might be re~ura d as an 
anomaly resul ing 'ro an unjustifiable reluctanc~ on 
i;he part of tne Privy Council to override it in razer 
v ~lalker . 
Per Lora. ~Vilberforce , eliv ring the juubement of 
uneir Lordships; 

"The ooara .~us then concerned with the position 
of a bona fi<le purcnc.1.ser for value fro1 a 
fictitious person anu the decision is founued 
on a o.istiction 1·awn between such a case anu 
that of a bona fide purcna.ser fro ... a real person . " 

The decision rer.1a.inin:r to ren,.1 er invc..lia an ins"trument 
executed in favour of a fictitious person; also an 
instrui.1ent " executea." by u fie ti tious person in favour 
oi a bond. fiue real person ane1 r ;is·teree1 by ne l .it er . 

( 1974] 1 . l . L.R. 251 . 
[ 1974] 1 N. l • .1., . R. 61 • 

(ld99) 17 N. ~. L. H. 577 • 
{ 1J74) 1 N. l • .L • .tl . 251 , 255 lines 3:>-40 . 
Supra nlO line Jo . 
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'rhe ''orrens systeI.:.1 was not created for the benefit 
of owners of equitable interests. The aiu1 of 
si111plification would be und ined if the substantive 
re~istrution of equitable interests were to be allowed • 
..t3u1, they Cd.!l not be ionored, and cave ..... ts were invented 
to enable theo to be temporarily protected. 
'fhus the proprietor and persons dealine with hi .ust 
be concernea, with the existence of certain equities . 
The owner's certificate of title omits caveats, the 
register book does not however . 

13. [197~ 1 N.Z.L.R. 251, 256 lines 20-25. 

14. Supra nlO line 50. 

15. [1967) .Z • .L • .t . 1069, 107d. 

16. Per ~ord Linaley deliverin 7 the judeement of the Privy 
Council in Assets Co. v Mere Roihi [1905] A.G. 1'7t>, 
204-205 . 

"Then it is contended that a re istered owner may 
hold as trustee and be compelled to execute the 
trus 11s subject to which he hol<1s . 'fhis is true; 
for , although trusts are kept off the reGister, a 
re~isterea. owner may not be beneficially entitled 
to the lands reeisterea. in nis name . But if the 
alleged cestui que trust is a rival clui ant, who 
can prove no trust apart fro1~. his own alleged 
ownership, it is plain that to treat hilli as aces ui 
ue trus i s to a.estroy all benei'i t from r istra1;ion. 

Here the plaintifr'o set up an aa.verse title and 
nothing else; ana. to hold in their fuvour that there 
is any rE:.sultin' or o her trus1i entitlin0 the. to 
·he property is, in their Lortlships' opinion, to do 
the very ting which re~iutra ion is e~if5Ued to 
prevent ." 

(Though a resulting trust would seeminuly not be preclu eu; 
se~ Blackburn v ~lackourn (1901) 2 ~ .l.L • • llb3.) 

17. [1974] 1 N. Z.L.R. 251 , 25~ lines 45-50 . 
1 • See lin e; "The New Zealand orrens ·ys e Lentennial 

hsnays. '' p . 41 . 
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[1974] l N .z . L . • 2::,1 , 25b lines 24-2d. 

See generally "Scotching Fruzer v 1valker . " 44 1 . L . J . 
2413; 'I. Taylor . 

"The Torrens System - Some Thoughts on In efeasioility 
and Priorities . " 4/ A. L. J . ::>2u. 

The ::south Australian legal profession of the la1; ·cer 
ld50 ' s was solidly united a 1uinst 1.r orrens . An exa.r..ple 
is the at~itude of t1r . Justice Gwynne; 

"'.lhe Heal Property Act as it stands at present is 
a scandal on the leJislation of the Colony . " 

( See his juage ient in Big0 s v r.1c .t:.llistcr (lddO) ( 14 
S . A. 1 . H. 86 . ); see generally "'£he Story behina. the 
1rorrens System. " 23 A. L. J . 4J9; P.f. Fox. 

23 . An ar rue ent raised by 1 • aylor; "Scotching ~razer v 
,v'al .. er . " 44 A • .L . J . 24u; an H.A. ,/ooct. an; "1rhe Torrens 
System in New South t· les - ne Hundred Years of 
Indef'easibility . " (1970) 44 A • .L . J. 9u . 

24. See Lloyd; "Introduction to Jurispruaence . " (3rd ed.) 
pp . 733-743 for a aiscussion of statutory construction. 

25 . R. ri . Jhite; "'rhe Lle ents of a Torrens .ritle . " (1973) 
Xl A . L . R. 392 , 399 - argues , in sup1)ort of deferred 
ind.efeasibility , that those ~ho su6 _;est that in a 
Torrens system the "reuister is everythinc" ay have 
omi uea a salient fact ; viz that in Torren ' s min unu 

statute i was not . Rather it was only a pa.r·t of the 
system. However 'rorrens , iscussi.. ,. in ldo3 the 
application of his system of conveyancing to Ireland , 
equated reuistration to a rran direct rroi... the Crown . 
("rhe Torrens System of onveya.ncin6 by Registration 
of Titles as in operation in Australi~ a.nu applicable 
to Ireland . "; Transactions of he National Association 
for the Promo ion of Social 3cience (1 63) vol 180 at 
pp . ld7-luo) . 

2b . Taylor; 44 A. L. J . 240 , 251 as~erts that Frazer v alker 
has trucen the protection of t!1e purchaser to such an 
ex rene that the ownership of property is entirely at 
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the mercy of a small sheet of paper , the Certificate of 
Title which has beco ea uasi-negotiable instrument. 
Yet (i) a person who creates a situation where another 
is able to have access to the duplicate certificate of 
title can not be said to have taken re sonable care of 
his own interests. 
(ii) To ask that the attes ing witness have so e 
knowledge as to the identity oi' the person who executes 
the document does not seem impracticable (aee 26 . L.J. 
534, correspondence of the Registrar General of 
Sydney.) Hat cliff e v atters (1969) 89 •v . N. (.J:'t .1) 
.N . ::; . 1. 49'7; noted. 44 A • .L.J. 231 is yet another case of 
forgery to come before the courts , notwithstanding the 
requirement that an attesting witness know the party 
executing. Street J. pointed out the element of 
looseness in the identif'ication of' transferors which 
had developed in conveyancing practice . One can only 
hope that the COI!ll .. ent of Jeremy J:>ope, Lveninu Post, 
20th April , 1975; following the presentation of the 
Bro okfield paper to the 1975 Law Society Conference, 
to the effect that conveyancers will be more careful 
in this respect, is the case with New Zealand 
practitioners (it ap.pears h G. only one for0 ery in 
relation to documents rei_;iGtered at H. ,1. Land Reeistery 
has ever been successful - see 44 A. L.J. 262 .) 

See re Freeman (1927) 1 CH. 47J, 487; Lord Hanworth 
Also Lloya; "Introduction to Jurisprudence" p . 731 . 

' ,.L . • 

2 . A sum,ary of the exceptions to in efe asibility is 
provided by Hinde; "Torrens System Centennial s says" 
pp . 3d-39. 

29 . (1967] N. Z. L •• l0b9, 1079. 

30. D • • i . ;icl.lorland; "Registrar's Powers of Correction" 
{196d] N. l .L.J. 130, 140. 

31. See Hinde; Centennial Lssays. p . 5~ . 

32. e langatainoka 1 Be . No . 2 (1913) 33 N. Z.£ •• 23 , 2 
per Edwardo J. 
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As sue~ested by Hinde; Centennial ·ssays. p . 56 . 
( 1922] N. Z.L •• u27 . 

(192 ] G. L. R. 73. 

3D . Supra n32 . 

37. As su0 ..;osted by ,1c.orland; ( 196d] N. Z. L.J. 13d, 141. 
3d . (ldd3) N. i . L. R. 2 S . C. 15. 

39. Sec "The Complexity of Statutes" {1974] 11 . L. rl . (V .37 
No. 5) 497 ; . A. ~ilson . 

40 . An analogous s ituation is seen in the approach of 
Canadian courts to "no certiorari" cl .... uses i n 
le eislation. If a tribunal acts in such a anner 
that the court is able to say that it is acting 
without jurisdiction then it i s not actine within 
the statute ano. is not entitled to the protection 
therein; se0 30 Can. Bar . Rev. 69 . 

41 . See De Smith "Judicial Review of Administrative 
Action" (3ru eu .) ,t1 .123 for a discussion of the 
ef1 ect of non-co.r.ipliance with sta u c;ory rules . 

42 . See , for exar ple Truvinto oruinees Pty. Ltu . v 
Vlat a~ 47 A.L.J . tl . 279 ; Gibos J. at d32 . 

43 . "A Code of Procedure for Ad inistrative Tribunals ? 11 

Le ·al .1: esearch oundat ion P phle ( 8) p . 43 . 

44 . The paper "Administrative Law - The Vanishing Sphinx" 
presented to the 1975 Law Society Conference by • 
Justice Cooke, indicates that such a result would not 
be 0iven cognizance by the courts. 

45 . 47 A. 1 .J. 526, 532 . 

46. 1h is uistinction urawn by Brookfield may be dift icul t 
to maintain i n view of he att i tuo.e expressed by 
bar ick c .J. in reskvar v /all (1971) 46 . L.J •• 
6 , 70. A reGistrat ion which results fron a void 
instruuent is effec ive accordin ·r to the terms of 'the 
r 7 istration. It matters not ihat the cause or 
re ason for vn1ich the instrument iv voiu . 



47 . 

48. 

YI\.., 1 V~IA UNJVtK::,11 Y Ot- Wt:LLINGTON 

LIBRARY 

( 23) 

Vhalan; Centennial Essays p . 277, argues that nothin0 

in the principal protective provision should prevent 
a deprived proprietor from having his estate or 
interest restoreu to the re 0 i ster when it has been 
ta.ken from him unlawfully in the purported exercise 
01' a statutory power. Thus indefeas ibility i n the 
Boyd v layor of Wellington situation i s deferred. 

As sug~ested by Brookfield ; though he does not pursue 
the point . 

49. As stated by Hogg ; "Legal Liability of the Crown" 
p .107 . 

50 . See the judgement of Lord ,hlberf orce in Hoffmann -
La Roche v Secretary of State for Trade and Inuustry 
[1974] 2 ALL . E . R. 1128, 1148. 

52 . 

53 . 

In both "immediate"; Breskvar v t/all (1971) 46 A. L.J •• 
6 , and "deferred" indefeasibili ty cases; Calm ell v 
Rural Bank of IJ . ::; . l . (1953) 53 s . R. ( H • .5 . 1, .) 415 , 
Owen J. at 423 . 

[1 974] 1 N •• 1 . 1
• 6bl; C. A. 95/73 . 

"The Need for a New 'quity" (1952) 5 Current Legal 
Problems 1. 

54 . See Lloyd ; "Introduction to Jurisprudence" pp .72J-733 . 

?~ . C. A. 95/73 page b of the report . 

?b. See R. B. ,fui te; "The Elements of a Torrens Title" 
(1)73) Xl A. 1 . tl. 392, 40. 

57 . 47 A. 1 . J . l . 27 J . 

5o . See Sackville 47 A. L.J. 52b , 529 . 

~9 . 46 A. L. J . tl . 68. 

60 . As sugues ed by Sackville ; 47 A. L.J. 52b , 529 . 

61 . 47 A. L.J.r . 279 , 2J2 . 

2 . As does Brookfield . 

63 . [1 359] N. l . L •• 220. 

Victoria U, ,versity of 
\/r..!' :. aton 
La , Library 
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Brookfield points out that the lesson of Travinto 
Nominees Pty. Ltd. v Vlattas 1or New Zealand 
practitioners is that they c.m no longer rely on 

Pearson v Aotea aori Land Board (1945) N.~.L.R. 542 
anu accept vithout scrutiny a rir;ht of rene ml in a 
reJistered lease. 

Per Barwick G.J., 47 A.L.J.R. 279 , 2 5; 
"Though as a term "indefeasibility" is convenient 

enough, it must always be remembered that it is 

the title to and possession of tne land or of the 

interest i n the land of hich there is a 
registered proprietor which is rendered secure by 
the registration. In the case of a leasehold it 
may be and frequently is the case that he extent 

of the leasehold interest is not merely escrioed 
by reference to a term of years but 1ust of 
necessity be determineCl. by reference to the 
operation and effect of those -cerms and cone1itions 
of the lease which af1ect or 1uali fy the interest 

in the land which the lease purports to create . 
It may be noted tha· the Real Property Ac~ 
recognizes thut there may be terms anu con itions 

in the menorandum of lease, see the Real Property 

Act, s . 53 (3). ~heoe consi erations sec to me 
to result in the conclusion that registra ion of 
the ~emorandum of lease uoes not ensure the 
validity of every term and conuition of the lease 
or indeed of the enforceability of every 
covenant i t contains. In r:iy opinion, it must 
depend on the nature of the covenant and its 
relation to -che limitation of tne interest created 
in the land by the melliOrcll'ldUL. of lease itself. 
For exawple, a collater 1 covenant tying the lessee 

to the lessor in respect of some matter of traue 
uoeo not obtain any valid.i ty or conse .._uence si .. 1ply 

because the memorandUI:1 of lease is re istcrea. 
he validity or enforceability of such a covenant 

will re1.uain u L1ues ion under the e,enerul lm • 'he 

• 
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same , in my opinion, i s true of the option to 
renew the lease . It does not mark out the extent 
of the term created by the lease. Yet it is an 
agreement to grant a nev lease contingently on 
the exercise of the option and the observance 
during its term of the covenants of the lease . 
fuether such an agreement creates an irruuediate 
though tlefeasible equitable interest must 
ultimately depend on the specific enforceability 
of that agreement . " 
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