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lmo~t every 1 , at ~ome time or other, will become the 
object of controvercy: one eector of it~ critic. demanding 
reforms h'ch rill best serve the interest it concider 
par~mount; anoth J / onflicting? groun who arsert that their 
intereste are no ~~ing adequ tely served by the resent la~ . 

'uc1 is t e c se o t e la of defa ation in e, ealand; 
1-,., r · ncipal y governed by 

con'unction •ith Br'tish and 
he nef matio C , l '15 n 

ew 'ealand common lr · decisions . 

~ e draftsmen of Ruch a law ~alk a constitutional tightrope; 
they mu~t attempt t balance the compe.ing value~ of right to 
'reput tion' on the one hand,and freedom of o inion 2nd ~x re~sion 
on the other . {owever the problem i a~proar.hed , na the remedy 
suggested , there will always be there diss-tisfied with the 
resulting status ryuo . 

ttempts to rovide such a balance in e • ~e~land have 
c1pnroached the problem from the angle whereby t.e r'ght to 
reputation is guaranteed, exce tin certain specific justif'ed 
circums ances. If that right is breached , damage~ must be a~d. 

similar approach has been taken in ngland, with fe · m3jor 
n~forms being uggested as a r sul t of a rerent revie of the la~·, 
none of ~hich would markedly change thi~ balance of interest . 1 

The tnited rt te have tackled the prob em from hP. oppo8ite 
viewpoint ·n rece years~· The reg rd freedom of the pres~, 
one of their moct fund~ment l cons itution l concents , as 
pc1rtlmount , only to be over-ruled in cas r- of repr hen~ible 
conduct in the extreme. 

!o~ever, it will be suggested that all these schemes are 
tot lly inadeaua te to deal wi h the one real i. sue involved: 
ho, to maintain the right to reputation, without r ducing 
freedom of expression to a ~e ·, ineffective and vulnerable 
concept . To achieve such reconcilia ion of the two, almost 

l. on the rommittee on :nefamation ', 1~75, • f/! • r • 0 . 
C'mnd 5g0q . 

York Times v. rulliv n ~76 U. ~. 
ubli.hing r.o. v . Butts~ U . P . l 

osenbloom v . ~etro-media Inc . O u.~ . ~ 
ut see Gert7 v . elch 94 ~. rt. ? ~7 (l 7 

r~cent reaction to ~uch trend . 

54 (1')64 ; 
0 (1 67; 

( 971) ; 
for 



- 4 -

muLually exclusive1 proposi.tions , the whole basis of the law must 
be re-examined, pulled apart and reconstructed along more 
practical lines. 

~his paper is an attempt to present a viable alternative to 
the recognised approach, by abolishing the need for such confusing 
;nd controversial areas of defamation law aE privilege and f3ir 
comment, and removing also that most ineffectual remedy, damages, 
which seems to pervade the most inappropriate areas of our 1 w. 

THEORY OF REPUTATION 

It would be easy enough to begin by saying that a right to 
reputation exists, should be recognised as such, and given strong 
consideration i th respect to other areas which encroach on it. 
But what is re utation, and what is the value of its preservation 
to society"' 

' Reputation ' itself is an ~bstract principle, a word used to 
express a~ evaluation of other people ' s estimation of an 
ind~vidual. It is intangible, with Tide- anging components 3 , and 
eC"',...entiall, differs 'it t 1e csociety and with the times. 
Basically, 

"where the disposition ... c:imply (dependd on th~ good-
vill (a person) be rs to you ..• in order to express 
what chance you have of deriving a benefit from his 
services, a kind of fictitious object of rroperty is 
spoken of, as being constituted in your favour., and i~ 
called your reputation" 4 • 

As will be seen, such a simplistic explanation no longer is 

adequate to describe the present use of the word in the efamation 
field 5 . 

4. 

5. 

See below p. 7; also Probert, "Defamation - A Camouflage 
of Pr-ychic Interests : The Beginning of a Behavioural 
Analysis" , 15 Vanderbilt Law Review, 1173. 
"The Collected Horks of Jeremy Bentham: An Introauction 
to the Principles of Morals and Legislation", ea. 3urns 
& Hart, University of London, Athlone Press, 1Q7, o. 10. 
Below p. 7. 
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Such an estimation becomes important to the individual in 

relation to the treatment of him by his fellows: 

"The pleasures of a good name are the pleasures 

that accompany the persuasion of a man ' s being in 

the acquisition or the possession of the good 1ill of 

the world about him: ••• and as a mean of it , either 

their love or their esteem, or both; and as a fruit 

of it, of his being in the way to have the benefit of 

their spontaneous and gratuitous services 11

6 . 

!.ioss of goo,j name and esteem in the community has oci=-1 , •conomic 

and emotional consequences 7 ; is it then any 1onder that a .. 

individual feels that his good reputation is important to hiM, and 

· ·.>hes to maintain it as such This has been describe as 

·~~tive ' , a term demonstrative of the interest of the individual ' s 

"ingratiating one ' s c,elf '1i th .•. the world at large''~. 

However, the benefit of a good reputation is not confined to 

the individual; the desire for a good name also works to the 

advantage of society. A person wishing to maintain his position 

may be more willing to conform to society ' s requirements than if 

he has less at stake. 
"The regard of those about him more completely 

conditions his behaviour than any one other factor, 

and it like rise add more to his stature as a person 

than any other one factor"'J. 

Part of the sanction for contr vening such norms is the loss of 

the Esteem of one ' c:: peers, resulting in Tithdrawal of favourable 

con iderations given in the past. ~hus, if .ociety reinforces 

the rewards for good behaviour, i has available a form of control 

to help it achieve a ~11-ordered and manageable groun of citizen~. 

So, it is the interests of both the individual and the 

society to see that the best reputation possible, in its crude 

sense, is maintained. flo •, then, shoul statements gainst 

6. "The Collected orks of Jeremy Bentham",op.c :i: t "). Ll.11. 

7. He may, for example, becom a social outcast, c::uffer 
financial hardship, and become psychologically di~turbed. 

8. Bentham, o cit . p. 106. 

q_ Probert, "Defamation - A Camouflage of cychic Interests 
The Beginning of a Behavioural nalysis", lt:; Vanderbilt 
Law Revie ,, 117, 1178. 
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reputation be dealt with If they were ~imply 

result would be deprivation of the individual, 

drawal of the ositive benefits he had enjoyed 

ignored , the 
through the with-
through his good 

name. Further, society could be subject to a purtial breakdown 

in its good or'1er: the individual whose bad deeds have been 

found out may feel himself free from the restraints he was under 

in trying to su~tain his respectability, and thu commit further 

breaches of society ' s sane ions; or , if t e statement ·as false , 
it may have the same result through the feelings of bitterness 

arising from uch a statement , without the possibility of 

redem)tion of the lo-t reputation . 

\ith such serious consequences, it would be irres?on~ihle 

to allow all such statements to go unchallenged . The prob "'m is 

one of deciding to what extent sanctions should be applied . 

Clearly if the statement be true , there can be no justification 

in censoring the publisher . It is in society ' s interest to know 

that it ha been falsely applau ing '""he actions of a per.son not 
deserving of such ~steem. The inconvenicnc to the individ•al 

in having his roigful behaviour puolicised is his j ·~t cesert. 

It can , in fact , help society to maintain the fC'tn dardc of t .. e 

rest of the cornmuniLy , by making an example of the deviant, and 

witndrawing hi"' advout..ages from him. 

Following up this idea, Bentham wrote : 

"Reputation is a fictitiou"" entity, it cannot in 
strictne~s of speech be meddled with" 1 . 

Bo 'ever , a reflection on such reputation Pill either "augment or 

dimin~sh that portion of good-will mich the circle around him 
may be disposed to bestow upon him 11

11 • If it diminishes it, 

the statement may be true or false; "if true every man has a 
right to convey such notions" 1 , bu1... , "if the notion being 

prejudicial to a man ' s reputatio is o.L the same time a false 

one, t1e general rule is that no man has a right to pro agate 

it, and to this there can scarcely be an exception"13 . 

10 . Bentham, "The Co llected \f\orks of Jeremy Bentham: Of 
Laws in General" , ed . Bart, University of London , 
thlone wress , 1J70, p. ~02. 

11 . ibid p. 202 . 
? • ibi p . 20 • 

13. ibid . p . 203 . 
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There are some such exceptio ns , as will be seen la t er 4 • 

Reoutation in its wider legal sense 

' Reputation ' in its present legal sense , hen referr ' ng to 

the law of defamation, is not confined to the strict l ' rnit of 

~hat other t ink about n individual , lthough it may soap er 

at first glance . t has developed over the years to inclu e more 

personal , or ' psychi c 1

14aintere~ts, such a hurt fe_l i 1gc , 

anxiety , economic deprivation , loss of affection , ell 

withdrawal of resp 0 ct leading to a possible oss of social 

fulfilm 1.t . The wor· reputation ie used merely a ' roadsig"l ' 

to indicate the sorts of .arms we are concerned wit. It is 

neither an all-embracing term , nor one w1 i ch excludes all oth r 
considerations . It has been easier in the past in l'bel cases 

to refer to ' reputation ' as being the victim of the verbal 

a sau .t, without any clear definition of the component"' of which 

it is com1 rise. ~here is some d'ff ' culty in establishing the 

xtent t 1 'hich "'uch art ' cul2r losses are considered , the Court 

eing un 1illing, <~ first, to recogn · ~e them as independent 

f ctors i defa~ation, an lo~th to allo expert 1itnesses to 

t Ftify to e"'~a iv the effect of the statement . The problem 

i 1 o ne of beGt corn 0nsating the individual where such loss 

is shown . 

Thus, the individual suffers as much through t.e oss of his 

reputation in relati on to his personal feelings and emotional 

~tability, as he does from the resulting reaction~ of 1i peers 

in sor:iety . 

,ecogni tio n of the r ight to reputution 

The harmful effect of such statements has not gone unnoticed. 

It has always been a p r inciple o f tort law that it exists 

"primarily to compensate the person injured by compelling the 

wrong-doer to pay for the damage he has done" 15 , and "for the 

purpoR o f prev ent ing man from hurting one another , whether in 

14. be o • 23- 2 5 

14a . prA~ertA ~p cit . p . 1174 . 
15. ·i·ne D B W of Torts 1 , - The Law Book Co, Au s tralia, 

;, th Ed , 197 1 p, ;;:,r',·x~,rr-,-, - ~ ':::v 

-, ,, 
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~oe of their property , their persons , their re utations , or 

anything else which is theirs,. 16 . Thus , the right to reputation, 

apart from being a right on its o m account , is also a facet of 

the general personal injury for hich the law attem ts to 

compensate . As T . I. Emerson quotes the judgement in 

Curtis Publishing Co . v . Butts17 : 

"It is th tr ditional law of tort ' the rules of 

liability which prevail in our society with res ect 

to compensation of ersons injured by the impro er 

perform nee of legitimate activity by another 1
•

11

18 

The legi l ture has~ so ~pecifically recognised the 

~ssential p3rt that he concept of r Jutation olays in socie~y. 

Tt h s been acknm·•ledged c=is fundamental in all def r1~ tion 

egislation, 1ith t e emnhasis rGma;ning throug0out on the 

rede~ption of the ost reputation. In his opening speech to the 

second reading of the most recent libel legislation in England, 

the mover , in recognition of the role of reputation , said 

"\e have tried to improve , to the limit , the safeguards for the 

person injured"1g. This oint of view has been borne out by the 

lack of funC::amental changes in the balance of the law suggested 

by the relect Committee Report on Defamation recently published 

in England....,0. . 

Such a principle has long been recognised in the Gourts: 

Bowen L . J. stated in the old authority of Ratcliffe v. Evans...,, 

"The law presumes that .§.Q!!l§_ damage will flo in the ordinary 
course of things from the mere invasion of the laintiff ' s 

rights (to reputation)" 22 . 

Possibly the mo~t persuasive recognition of its im ortaPce 

is its adopt ·on as part of the United 1ations ' Universal 
Declaration of Human Rights ' , providing in Article 12: 

16. 

17. 
8 • 

o. 
21. 
'2 2 • 

''.~'almond on the Law of Torts", S eet and Maxwells, :.ondon, 
l~G 0 , 15th Ed . p. 16 . 
38R U. f . 130 (1967) . 
.. . I . Emerson , "The ,yst m of ·r o of Express ·o 11

, 

nd m 4ousc I cor orated, ne, York, 1970 , p . 5~4 . 
00 B 5s , . 725, er r- .l-f . Lever. 

o:ct o+ ,..,, Committee 0:1 ~ famation 1
', op. cit. .s. 5">4. 

-:upra, p. r., ~i. 



"o one shal su,~je t~d to arb ' trary 'nter~ercn e 

w ' th his oriv cy, f mily, home or corres ondence , nor 

to tt ck u on hi~ .onour an repu ation . Everyone 

a the right to the protection o f th aw against 

uch interference and a t ta k s." 

Some may say that it imoortan e i<C' not 1..1 iversally 

acknowledged, as there is no mention of any such right in that 
other, theoretically fundamental, statement of d_mocratic rights, 

the United St tes Constitution . Indeed, attempts have been .ade 

to exclude ny such consideration as reputation vhere the First 
1mend~en~ is involvea23 • 

~u c h a suggest i on may be c o u ntered i n thr ee ways . First, 

in the political climate at the time of the nrafting of the 

Constitution, the r i ght to freedom of soeech and assembly was a 
contentious issue , and was t herefore of prime concern to the 

' Fathers ' of the Constitution. As • Probert commented, 

"Freedor.i of speech was memorialized in our Bill of 

Rights at a time wnen the need for such slogans -

or enduri g pri ciples if you prefer - as still 
a~ parent . Patriotism is important right no~ , mt 

so is a more general concern for the advance of all 

civilised r lues , all the values of the individual as 

well as those of his societies" 24 • 

The British c mmo".1 la of defa ation "originated n soil ent'rely 

different from that 1hich nurtured these c onstitutionol valu:!'"' 11

25 . 

~econdly , the American attitude has been described as one of 
11 ap l J about pri acy and rcputation 11

26 , and they are perhaps 

more hardene to its consequences than many of their fellows 

outsi e America. 

Thirdly , provision is made in the Consti tu·Lion for the 

'nclusion of other rights not e.pressly mentioned in the ocurnent. 

:> ~. 
?4. 
5. 

lclow 1Jo38- 39 
Probert , o p . cit . 1196 . 
Curtis PubliRhing co . v. 
Barl n 1 L Ed. ?d 1094, 

r~), per Justice 

Reisman, " emocracy and Defamation 
';omm nt", Columbia Law Revie, v . 4? 

Fair Game an~ Fa ir 
(1q42 l2 I 128 
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Under t e 1inth Amendment "The enumeration in the Constitution, 
of certain rights, shall not be construed to deny or disparage 

others re~ained by the people". As Justice Goldberg said , in 
c onsidering the application of the dnendm2nt, 

"To hold that a right so basic and fundam2ntal and so 
dE:.ep-rooted in our society a.s t.1-ie rigl1t of privacy Ln 

marriage (or, for our purnoses, right to reputation) 
may be i fringed because t.hat r5grt is not guarante ed 
i.n so mn.ny words by the fi.rst eight amendments to the 
Consti t11 · on .i.s t · gnore the r-·i.nth Amendment , and 

give it no effect whatsoever 0

27 • "The , inth Amendment 
simply shows the intent of the Constitution ' s authors 
that other fundamental personal rights should not be 
denied such protection or disparaged in any other \.·ay 
simply because they are not E"pecifically l."ste in the 
first eight constitutional amendments'' 28 • 

It appears, therefore , that the right to reputation is one 
of magnitude ; it not only affects the individual ' s enjoyment of 
l ife, but it has direct repercussions on society; and its 
i mportant role in democracy has long been recognised as such. 

However, it has a strong rival for ascendency when it comes 
into conf ict iith th, t much championed cause, freedom of speech. 

7. 
28 . 

Griswo] ,-'! v. r:onnecticut 1 9 1 TT . •• 

Gris1old v. ronnecticut (suu rM 
5 10, 

-, 
~ 
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THEO Y OF FREEDOM OF EXPRESSION 

Basic Principles 

The theory of freedom of exnression is tne outcome of two 

similar , bu- s parate , ideals, ~spouRed by m 1y of or fo~ e rs, 

both p i loson,iers ana oli ti~_;__ans. 'Tll1e1 e i the -:irs freedom, 

freedom of opinion; a necessity for protection again~t political 

despotism. MS Mill conte~ed: 

"There needs protection also =-gai st the ty_r-:1ny of 

the prevailing opinion nd feeling; 5gainst the 

tendency of society to impose, by othe~ means th n 

civil pe lties , :ts ovn i ea~ and practices as rules 

of cone u ": on hom: •vho i C"'ent from them; to fe -ter 

the development, an, if po Mible, prevent the 

form t·on of a y indivin lity ot in hr1rmony jth its 

ky~, n compel 11 characters to f hion themselves 

u on the model of its own. There is a limit to the 

legitimate in,.,.erference of collective opinion with 

individual independence.",q 

{o vever, freedom of opin · on n its 01-m i not sufficient~ 

if s1~h opinion cannot be aired, it ill be of no value, apart 

f~om the pos~ib e pP ce of min of the ndividual wh hol~s it. 

Criticism must be vented for it to be objectively e_amined 

and/or answered. As Ju tice B ck put it: 

"Our First Amendment was bold effort to ado t this 

principle - to establish country wit.!: no legal 

r9strictions 0f any kind upon the subjects peo le 

could investigate , discuss and deny. The Framers 

kne ... the risks they were taking. hey Kne, that 

free speech might be the friend of change and 

revolution. But they also knew that it is always the 

ec: liest enemy of tyrrany" 0 • 

Thus, t:. c right to express o e • s ideas walks and i hand u.:th 

the right of such ideas -':o exist. Any society claiming it.self 

to ear pr ent3t.ive boy ust llow for both these avenues 

~o b~ available to its members. 

79. J.S. Mill, "On Liberty", Oxford University Pres.s, London, 
191?, p. 

O. "One 1a. ' s Stand for Freedom'', ed. Dilliard, Alfred 
Knonf Publications, New York, 1961, p. 48 . 
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Ano.1 :i_cation of the theory 

h·_ m0an~ t~rough ·:hich to dis emin~te <"'Uch 0 inions, as 

<::OC"ieLics have become larger, and more technically advanced, 
has heen through aY-1 increasingly sophisticated p 'blica tion, 
or ' press ' ctructure. The relative authority, anc1 role, of such 
a structure differs with the basic beliefs a.nd ascUlilptions of 
each ccie y. The uses of the press have een lassified into 
four main categories 31 , showing the various adaptations 

consistent ·ith differing societal demands . 

Initially the press arose as a means of distributing 
propaganda , and reinforcing the existing power structure. This 
role forms the ba8is of the •Authoritarian ' theory 3 , under "·hich 
those considered uise or knouledgeable v,cre co fined to the fe\' 
' acknowledged ' intellectual3 , who incidentally also for, ed the 
foundation or the central authori~y , and in whose han s alo G 

the machinery of the press v;as placed . s a result, only ideas 
in s · l)port of the ""t-blishment coul e circulate~ and e ,al "'ts:'i, 

:iminatirg what is pos~ibly the o t imoortant re s function 
i, pre.~ert day terms: the ~bi 1 i ty to critic se ~ 

~cti~ns of government. 

ch~c"k the 

1 i th the gro ,.rth of dei'1ocr2tic and religious freedom, 

coupled ith aconon.ic changes, it became evident that all members 
of society ha0 the right , and the potential ability , to make a 
rational decision between truth ana falsity ¼hen fac d ith 
confl'cting evidence and argument . • uch factors lead to what 
is termed the ' Libertarian ' approach 33 , virtually mal.:ing the 
press the fourth pm·1er in government, after the legislature, 
judi iary and executive, and viewing it as a ' partner ' in the 
~~2rch for truth. 

This vie.; has been exte.a-2d to that terrne ' soci.al 
reaponsibility • 14 , which conf'.:;ept is indicative of the danger in 
modern sociPty of ~11 the re~our.ces, both in economic terms and 
in relation to aC"CE"Sf: to information, bei g concentrated more 
"into tht. .iands of a powerful few 11

35 , and "put(ting) neu nd 

'31. F. s. cieoert , "Four Tlheorie:s of the Press 11
, University 

of Il~inois Press, Urbana , 1956. 
·p . ibid p . 2 - . 
13. ibid p . .., . 

4. jbid p . 4 . 
3S. ibid p.t1. 



- l 

u asy t,J r -; 1to the h nds of meclia owner.,. an . an g._.;r ~" <6
. 

It is then, :vith the possibility oft e restriction of the 

noti ~ free I arket f ideas, that thic n ed .:or ocial 

-sp nsibility o t e part o.: such persons arises; if ab se i 

own, it Jill t t e ame tie 1 icate the need for some 

C nt. ve1· th e i t1e o ·er, in the interest of soc'ety. 

The four· theory, entitleo ' viet Co u ist•
37 
~ho ·s the 

£feet of such contro13 'eing exercised to the extrem. hile 

Rus ia, fo ex ple, may lay cla m L...0 a free press, it is o.nly 

co in tennn of t e ide s of the s v..'..et po r t cture, ·to, 

\I il0 cl im n to rcpres~nt the 0 nion of :, 1 thA -cor:iradec::, 

~llo no m, h "ner• to ex·C't thi h ma re ute th'c ·i~ 

~resent day recognition of the nr·nciple 

Ours ciety falls within the third <:ategory, and aC' such 

t ·"' consi er .hat this fun amen ta .ight i~ tn ly deserving, 

a a ind2ed in need of, protection. 

G~nE!ral o et on has een enbod'e :n s'ch do umPnts a 

th Deel rati n 

~onst'tution of 

thP Ri hts of Man, 7 9; th r nch 

e n·ve ~~  eclarat·on of urn-n 

:Rights; the Unite c ates onstituti , through hP- ire-:, 

l..rr1PncJmen t. 

It may be considere · th t .... nglanc, and the r.o cm e  l t·1, 

h  v ai ed tor cognic-:,e ·he tatur of thi 

·nciple, through mitting i rom -n e e~ statcnent o 

1igh s. However, l i e.: oint OU t -t any Sll h r .. ogn · tion 

unnecess~r , as 

''t e so-a lP- 1  . e t of t 0 ":> -e s is mere 

a ic t ' o of C en ,... c'nle, that no man 

i unisha le e ce t for i tinct breach of the 

la II < I 

and he quotes Lord Ellenborough: 

"The Law of England is a lm of liberty, an 

consistently with this iberty \e have not ihat is 

there is no s eh prelimin ry 

li ense necess ry; but if a 1an publish a paper, he 

16. ibid . 4. 
7. i . _,, 

18. 1. " • . icey, •·r~t o  u tion t the •. tudy of th L"', of 
t. < onstitution", .Mac.11illan & Co., London, 1Y60, p. 4c. 

is 



- 14 -

i exoosed tote penal consequences, as he is in 
e1ery other act, if it be i l gal ',q· 

dmittedly, erica considered thi.::; to b a :tault, nich it 
&et out to remedy, as the Congressional deb3tes o the First 
Arnen mint .., 0 ·1: 

11 1 th ugh I ·' Phe"1ever ·he gre t right"', he ria 
y jury, fr oft e press, or libertr of consc'en e, 

cam in quertion in ta b y ( ritish Parliament), 
·_va"'·o. of he1;1 is reEisted by ?ble advocates, yet. 
t eir ·-1agna Carta does not contain any one pro ision 
forth securjty of those rig ts, res ecting 'eh 
the people of America are o t al rrne '' 40 , 

but it cannot b uce to ay that suc1 an important consid_ration 
ha been ignore~ . 

It is argued, therefore, that, although the emp asis placed 
on the expre recognition of the value of freedom of speech in 
the different jurisdictions varies, there is no basis for the 
conjecture that British law ta~es no cognisance of th r~ght to 
reed m of deba c, or expression f opin'c I is t.:c:ken as a 

part of a co glomGrate f rightG uvai ub to eac ind" idu~l 
of the society, ai. d as such, it.., ,ort. ... :::; ')a_uncea L ach 
~ituation •itl it~ effect on the other rights of the indivi ual, 
nd of society as a 1hole . 

. necific recognition and right 

General recognition of the ight is not ough on 't"" own. 
The next problem is one of devising ecific protections agains 
the abuse of the right to free om of expressio, hich may ari .... e 
from one of ti.10 directions. 

Sue a p cific safeguar mu t prevent manipulation of the 
free press by any political or governmental power, \··h'ch could 
tend to inhibit the free exchange of ideas and cur ant'-
establishment criticis~. At the same time ressures, and 
nossibly san tion::, must be placed on the press to preven1.. any 
excessive use of their undisputed, and virtuall monopoli tic, 

9. ibi·. ')4R, per Lord El cnborough, 1'he King v. Cobb t 
(1804) 29 et. r. 1. 

40. As ote by Ju~tic Black in "One t1an • o Sta a for. 
Fr clom", o. r'it. 



- l'" -

o r ov the distributi. of material hich ,ay D detrimental 

to the goo of society . 

Legislati~e sanctions to this effect can be 2e n in the 

o,·ccnity and defamation la s , +:he Official ~ecret'°' legisl tion, 

a 1 through the la s relating to seditious 'bel. Alt ugh all 

of these my c considered curbs on t e .:reedom of the ress to 

publis. any matter natsoever , and on the public ' s free om to 

discrimL1ate b~tween t, e issues for the, sclvc..,. , ~t has gen rally 

been accepted that , for the good of the commtrni ._.f, sor.,e 

restrictions in certain fields of publicotion are ne e'"'sary. 

The princi le has been stated t us: 

"ne of the essentials of this democratic ·ay f life 

a f o~ of informatio~ enabling the individucls 

comprising societ to 0ischarge their variou8 ci~ional 

responsibilities - to make up their minds. t the sh er. 

mass o,. availabl i fo ation, th ce t in lO·:Tle e 

that. art. of hat 'a r s fr ' nformat ' on s miR 

' nformatio·, fnlse and somet ' es mischievous, clogg'n 

the ratio. r cess s f , 1 • :J~ 

um1a r ted a ge to indiv'duals, c~l for 

mechanism to secure a min·~um standard of es onsi 1 ity 

in th- transmis ion of inf ·on 11

41 . 

supported by Justice ~ar1an , vho considered that 

"1'he fact that disseminat ·on of information nd opini n 

on stions of public concern is ord'narily a legitimate, 

protected and indeed cherished activity aoes not mean , 

however, that one may in all respects carry on that 

activity exemp~ from sanctions deigned to feguar~ 

e legitimate intere"' s of ot.er"' 11

42 • 

; eh ·;ancti c only ly w 1e th re is an buse of o mr , or 

im rap ruse of legitim te activit 43 . 

Thus, there is a necessity to try to balance control over 

the pres , with f ... ,.=e~om of the press . Hm, ver , i e eh area of 

control ov r the! ~- , some actua~ 0~lance mus be reached to 

· e fair bot to the press and to those protect.ed. That is t. e 

~oin· at which the major prob:enm arise. 

<.::... :> drick, "Freedo of the Press, and the Law of Libel ; 
th Modern Revised Tr n .... lation", Cornell L .. v. 49 
(1964) 581. 

42 . Curtis Publ i s1ing Co . v. ~ut s (supra) p . llCo. 
4 1 ..... I. Emerso.1, op. cit. p. s1, L Butts. 

-, ,, 
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_,y,r I.: 

Hrn tlen, i it poF i~l- to reconcile t.e vi at , to 
. uppo st b: emo r ic soci 1 , ·r -edom of on · 1ion a. d 
xpress ·on ar con~idcrdtion~ of 4~, ount importanc, i h 

that rig t cf th individual and oci t to enjo the fruils f 
e:l-c3rned a~d fully justified ' good reputation ' ? uch a dilemma 

ccri b seen from ""Xami ing th~ id ology of one such philo~opher 
~ho at empte~ to olc b t~ ~ie~s i .ultane usly; hat · ~ John 

di cus~e, there uppears litt~e disagr~ement ith lhe 
otio_ t ~t fr0P o of opini n and ideas , ~nc the freedom to 

PX Le~~ em, 2re fund-ment·l to the ealthy running of 2 
demo ati~ soc·ety. The basic tleory behind c princi le 
~~ be found in t e i~itial hapt0rs of J.~. ~i l ' 

·berty ' 44 • 

' ssay on 

Attempts are often made to justify the granting of absolute 
p0\1crs to .... hose involved in the publication of opin · ons , o the 
b ~ic of such philosophies. To sho the diffir.ultie involved in 
e~ ta....,lishing rmch a principle , and the virtual impossibility of it 
e).isting witnout seriously infringing other fund mental rights, it 
may h lp to follow through the variou~ ideas expre.sed y Mill . 

ill begins ith th,.., presum tion that human liberty demands 
"l 'ber1-y :,f conc;cienc0, in ~P mo~~ .01TJprehnn"' · 1e serisE'~ ibe:r-ty 
o th 1ght and fe~ling; absolute ree~om of o in·on nv ~entime t 
on nl ~·1 jer.ts, pr~ct·cnl ors eculative, Fcie~ti ic, ~or3l r 

en '101110 disag-~e dth t:'lis the r '-i,...,al 
n0r"""S'"ity; i 1 ac-::, it i:::; a force l hir·h, even if it S i:"='l;J'r Gd 
v,i th , ca::inot effective y cou1tere , and may indee qro AS a 
resu t of any o position. He continue~, 

"rhe liberty of exnressing an<'l pub i h 0 n o i:rii n,.. i:'l y 
sc~m to f _1 un er &diff renl nrincip1e, sine 't 

elongs to that oart of the conditl"'t of n indivic1u,1l 
which concern .... other peo'"1lc; but, bE:_ing lmoc-t f as 
n 1,... im ort ri"'~ r1 c. the li' ert.y of thou0h... · f::. 1 , 3nr 

-ccting in gre~t ar~ on the same reasons , is practically 
i c; P?. rab C .r: 0f'1 i. t. ,. 11 

•o 

4'1 . J . t . Mill , ' On Liberty ', Oxford University ress , London , 
191 'J. 

4 C: . ib. d p. 1 ° . 
6 . ibicl J) . 
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of opi1lo sic ecru lly nece~2ary to m2i f:' cial i'ln 

po1 • j cal 
n2di y 

s ·h~ "', ::;:: '''"'Uld 

wot ' y cf resn ' -~ nn- of the 

s c riti-s ~g n ~ -orru tor~· r 
Toi,· er, · f o t..: rr: · ntni .cc freecom 

of the pr ss p~r mount bov -11 o~~er ~one- € r.tions, : c~lnot 
iffic·lt to reco~ i r s eh, view agr e:; n...::, ' c1 ~, i 

ill lat2r in th~ essay. 

Mi 1 l agr e ~ t, 
1 th f et of '..iv g ~n Roc ' et -endrrs i i din nr ble 
tl-i t a J- '10· 1a be o·m to o serv a c..,rt i l i. c. r 

con uct ow a the re~t ,..., is T'-· - st, 

n not i:1 urin the in e-1"...,tC' of on~ -not ,c-r• 0 .... r-thnr 

ro e 

ronc-id r d -f' rig t ... ThC'<C con iti0'1f' eooc·ctu i~ 

P.nfea o to •ithhold fu'f'l 0nt. r" 

.:er !'le C" ate"', 
any n=rt of? n rron ' s conduct &ffcct~ 

j11r · sdictio o er i .... II 

Furtt>er I 

a d, 

t, '7 

ttq. 
~( . 
l. 

If ~ny onP does an art urtfu: t.o othf_rs, t~e""e i_, 

a rim f cie cRsc for punishi g him, hy l-\, or 
hrr0 leg~ 1 ryPn ltipc -re o qafely. mica~ c, 

by ge ere l diP"""P ro iatio "c..c 

' .1.he on LY f ee om ,, 1ic 1 de Gel ve::-; the 1 ar11 i t.. at f 

r 1.1rsu ng r O\ n good · ou•- own · y, so ,.o, g c c \JC 

() nn nt-tP Y) to np r.;ve 0 .., r 13 nf the C: ' or im.....,ecl 

th r p for to obta n ... II 
l.. 1 

ibid p. ') ") 

ihi<l n. 
i.0 ) -
i. p. 16. 

ibic p. H. 



1 I') -

~e earlier discussed, it can hardly be auestioned that the 
ah'lity of a er~on to enjoy good reputation, if he is deserving 
of it, is fundament 1 right to which all members of society 
are entitled 2 • hu, if th actions of one, in publishing a 

tatement leading to an infringement of the right to reputation 
of another, his action may be subjected to sanction. hurtful 
~et may be punishe. 

'io , then, does such c;1 theory fit in with ?11ill 's earlier 
considerations of the fundamental nature of freedom of ~peech 
"'ome say that he mc.1kee the two arguments co!Tlpatible "v1hen he 
reasons that 

"It would be a great misunderstanding of this doctrine 
to suppose that it is one of selfish indifference, 
hich pretends that human beings have no business ith 

each other ' s conduct in life, and that they should not 
concern themselves about the "ell-doing or well-being 
of one another, unless their on interest is involved. 1 " 

"Te have a right, also, in various ways, to act u_on 
our unfavourable opinion of anyone, not to the oppression 
of his in~ividuality, but in the exercise of ours .... 
• e have a right, and it may be our duty, to caution 
others gain t him, if •e think his exam le or 
conversation likely to have pernicious effect on 
those with horn he associates .... In these various 
mo es a person may suffer severe penalties at the 
hands of others, for faults ~hich directly concern 
only himself; but he suffers these penalties on yin 
so far as they are the natural and ... spontaneous 
consequences of the faults themselves . ..1" 

It ic readily agreed that there is a need to warn people 
of the angers of association ith certain persons, and of the 
undesirabili of their actions. Ho ever, such recognition 
can only be desirable o far as such 1arnings are justified; 
th t is, based on truth. One may agree with Mill in caying, 

? . 
'1 

4. 

above , . 7 .- 1 O 
ibid p. 93. 
ibid p. q5_ 

I 
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"in many case an indivi ual in ursuing a legitimate 

object nececsarily,and therefore legitimately, 

cause pain or loss to otherc:;"s• 

ad so eh an undecir ble nerson 

"mu-t expect to e lo ered in the oninion of others , 

ad to ave less E are of their favourable sentiments: 

but of this e has no right to ("ompl in. 6
11 

One cannot justifr, ho~ever , adapting this principle to cover 

situations where there is no true danger to caution people about: 

the effect of such a statement is not to increase the public 

good by warning society of the possible resultant acts of che 

undesirable; it merely serves to violate the individual ' s right 

to enjoy his reputation. Such a false report affecting the 

reputation of the individual is neither ' necessary ' nor 

' legitimate ' ; it does not benefit society, it only serves to 

punish an innocent person. 

Those attem ting to ju~tify absolute freedom of expression 

may uote: 
11 rong opinions and practices gradually yield to 

fact and argument7 " ... "The steady habit of correcting 

and completing his own ooinion by collating it with 

those of others, so far from causing doubt and 

hesitation i1 carrying it into practice, is the only 

stable foundation for a juat reliance on it8
11

, 

and that such wrongful statements provide 

"a standing invitation to the whole world to prove 

them unfoundedq." 

"If the challenge is not accepted , or is accepted 

and the attempt fails, we are far enough from certainty 

till: but we have done the beDt t t the existing state 

of hum n re son admit~ of; ,e have neglected nothing 

th t could give the truth a cha ce of reaching us10
11

• 

Thu, they are vaying that a fals ·mutation a~ to a person ' 

re utation 'i 1 eventu lly b set to rights: and even if it is 

not, at le st hey have tried. 

5. ibid p. 117 . 
6. ibid p. 6 . 
7 . ibid p . 27 . 
R. ibid p. 2C3. 
9. ibid p. 29 . 
10. ibid p. ?9. 
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In rebuttal of this it is contended tha_ the ' nit" l 

~tate ent i the one ~hich doe~ the damage; an pology may 

s~rve to r.~aeem the in ivi u 

ut the accusation ril ti 
l ' s re utation to a certain extent, 

be as ociated ith him, and his 

behav ·our wil til be uspect to cc tain extent in the 

future. Byte nature of ou presR tructure it ·s a r e that 

~n in vidual , ·1 have avail ble to im t e same resources 

for publishing a clarifying statement or a denial that the 

original publisher enjoyed, and his reply will accordingly not 

carry as e h weight as the initial accusation. He is then 

left with the stigma of having been accused , albeit falsely , 

of ome anti - social or corrupt practice. 

Further, the fact off ilur.e to pursuade t e public to 

ignore the earlier opinion may be accept ble ~ regard to mere 

opinions or noints of view not dirP~tea at one individucl: but 

we re dealing Pre n'th ~ perso~ · ~ reputation . It is vital 

that 11is amaged reputa ion be restored, or that he be 

~ompensated accordingly. 

I s such punishment for the making of a false statement 

inconsistent 1ith Mill ' s theory) I submit not . In the words 

of Mill 
"liberty consists in doj ng what me desires ... When 

there is not a cert2inty, but only a aanger of 

mischief, no-one but the person himself can judge of 

the sufficien cy of the motive which may rompt him to 

incur the ri~k he o ght, I conceive, only be ;arned 

of the danger, not forcibly nrevented from e~rposing 

himself to it. 11
11 

No-one is suggesting that all statements as to the haracter 

of an individual should r.ot be made. tihile that may be 

desirable from the individual ' s point of view, it would not only 

prevent the provision of the necessary warnings earlier mentioned , 

but it would also clearly violate the rights of the press to 

publish what they considered relevant. All that is being 

suggested is that there is a risk attaching to such publication 

that the reputation of a person may be damaged: and that the 

oublisher should be ready to take that risk . If the price 

payable as a result of such risk can be minimized, well and good. 

11. ibid p.18 

-, ,, 

., 
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Therefore , it is submitted that Mill ' s theory could be 
properly interpreted as follows: 

hile "the individual is not accountable to society 
for his actions so far as these concern the interests 
of no person but himself"l2, 
"that for such actions as are prejudicial to the 
interests of others, the individual is accountable, and 
may be subjected either to social or to legal puni 1ent 
if society is of opinion th t the one or the other is 
requisit:e for its protection13

11
, 

sub~tituting for the word ' individual ' +:he phrasL • ... 1e press ' . 
Thus , an action in publishing a staternc t of .J. defamatory 
n~ture affecti the reputation of n individual may be 
justifiably disciplined , and not ignored as an unfortunate 
b ·-product of absolute freedom of expression. 

l?. i id p. 115. 
11. ibid p. 15. 
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PREc-E T FTATE OF DEFl M/ nt--r L~T 

New 7eala,d as chos n to approach the reconciliation of 
the two ideals by way of a strict defamation code, hich makes 
almost all defamatory staterne ts subject to some form of censure . 

The general definition of defamation accepted in ~ew 7ealar.d 
is the same as that wh '<:h arose under the common law i England . 
1~ clas2ifi_r y the Faulks Committee on Defamation14 , a 
report publishe ' of and concerning ' the plaintiff1 is defamatory 
if it contains matter: 
(a) which is to a person ' s discredit16 : or 

hich tends to lower him in the estima-c.ion of right-
thinking member~ of society generally17 ; or 

(c) which tends to expose him to hatred, contempt or 
ridicule1 ,: or 

() w i h tends o injure his reputation in his office, trade 
or profes ion19 : or 

(e) ich tends to injure his fina cial credit 20 : or 
(£) which ~Pnds to ,.,au e others to .:-hun or avoid him?l' 
fo,..rever, such statements, considcre pr ' ,a f cie to e ~ r1matory, 

a e subject to se eral (TUa.lificc1tion2. 

Justification 

ruth, or ' justific tion ' , ic a complete ~efenc ? 2 ' and 
rc~ut~ the pre um tion of defamation ar1~ ·ng from the statement? 3 . 
Furthe, it on y those p rts o the statement which cause 
real namage that must be proven to e true 24 . 

1 . 

lS. 

17. 
lfl. 
1 . 

?C,. 
;>, • 
') ') 

2., . 
2.1.. 

' Report of the Comrnitt e on Defamation ', i:r.M . C' . 0 ., :..oncol", 
1975, p. 190. _ 
rassidv v. Dai M_:_r '"'_r rewspaner L1 9..,9j 2 Y.B. "'31; 
Clar1:e ".Vare 19 30 NZLR .., 1 on rl~ the ' 1,e ,...onT1ect d 
by rea. onahe inferencc,.the words need not refer to the plaintiff 
Youssouooff v. Metro-Gold ryn-Mayer (19~ 50 T.~ .. 
581, 584. 
Emerson • Grimsby Times (1926 ,2 ~.L .. 718. 
Parmiter v. Coupland (1860) 6 M. & 1 . 105, 108 . 
Henderso9 v. TbQm~son J934j ~ .t .L. L 444; Richards v. 
Sun ewspapers Ltd (No. 2) 11931 ~ . 7 .L. R . 631 . 
ctubbs v. Russell 11913} .. ~86, 392. 
Youssoupof f v. Metro-Goldwyn !·"aver (supra) 5 • 
,cPherson v. Daniels (18?9) 10 B. & C . 263,27?; a person 

has no right to a character free oft at imputation if it is 
in fact true. 
Belt v. awes (1882) 51 L.J.Q.B. 59, 361. 
s?Defamation Act (~.Z.) 1954. 
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bsolute Priv'leoe 

~he fence of absolute privilege applies in certain 
rer;ogniced cir um ancec- , ollo ing for comolete immunity on the 
part of the publisher25 , regardless of the motive behind t e 
m king of the statement26 . f-uch occasion are strictly de ined, 
end includes atements made in the cour~e of jud'cial~7 , and 
quasi-jucicial roceed'ng, and fair and accurate reports of 
tho0' proceedings~9 ; tatements made in the course of 
Parliamentary roceedi gs 30: and fair and accurate r ports 
oubli hed in respect of therr1.~1 ; statements made by on executive 
officer of state to onorher. on official matters 32 : and 
communications bet"een husband and '-'ife 3 • 

_ualificd rivilege 

The further defence of ' 0Jal'fic ivile~~ ' :s availabl. 
in respect of untrue statements made in the public interest 4 on less highly esteemed occasions, and is defea 'ble by proof 
of 'malice' on the part of the publi her35 . 

Situations giving rise to sue~ privi ege are g ~~rally 
considered those 

2'). 
26. 
'27. 
8. 

29. 

10. ·n. 

11. 
3 • 

"where the person 1ho makes the communication a'"' 
an interest or a duty , legal, ""ocial or mo al, to 
make it to the person to whom it is mad., and the 
person to vhom it is so m de h ~ - orrcsponding 
interest or duty to receive it 11

36 , 

Royal rauarium v. Parkinson 1189 1 r • • Royal Aquarium V . Parkinson C-supra) 4 1. 
, 

' Connor __10£.Q_n 9 5] .c. 76. _ ' Con~~ v. ·a1 ron ~ pra) 76; ~.omocon v. =urbo·t (1962) .. 7,.L.R. 298 , considered t e Public cervice Bord of ~pp al to be an occa ion of absolute privilege . s. 7 (1) Dcfama ·ion et c~.?.) 1 54 re ·rst ~chedule, Par.t I, a.llo,.., ng for bs ut r'vileg on f ir n accurate reports from the Courts or the ous2 of Representatives. ews Media C nership v. Finlay [ en 1 ... ~ . .J •• 1089, 1102. s. 7 (1) Defa tion et 19 A, c u1 T . ecrlcss akery Ltd v . atts 8955 • .. .,.R . 339; eenan v. uckland Harbour Board fI 461 ~.~.~. 97, the ~ r.ununication between offici ls ot Govcrnrnen+- offic was absolute privilege, therefore malire did not apply. 
r ennhak v . Morgan (18BO) 20 Q.B . D. 6 5. • ol lo y v. ""ruth (l 15 } . ,... • T • R.; the stc:i tcment must be published ' in the public interest ' , not merely be such that tle public would be interested in its content. Sim'larly rookes v. uldoon (1g71) • .: .L •. 1. 
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a ef ation .. aim b sed c;ol .,_y on t t 0 t t t ent 
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t d a ti.on ' l . d, -r d r ~om nantly on th f i ... rit'cc-h co t fccuef' f of ech 
r cognisi ging n tur of -tor~{ 
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'd V r , i oft n ~1 im_a th t, ot 
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•i.1.l e 
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ught by one of 

roug f r o 
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.,...,,..,'"' .._,..,..., .... t~P o l •v?..V to get rid of such 
u ertainty ,m 1ld be to ab lish the systertl of aua 1 if· ea ions on 
s eh statem~nts. It may be felt that this would create ev n 
mor of a ~i:erran. It wouia necess~rily re~ult in eithe all 
Ftatenents bei g con..;,i ered def. matory, 1it no attention r.>ing 
ai tote f'U ouncing circumstances, or alternatively, all 

. t tement b L g nerrnissible, to w · t hold th- ma epri ve 
th_ pubic of SQ e relevant inform tio The 1-tter situation 
h s lreacl been considered6 , and will be discussed aga ·n 
later7 , nd is not considered to be a viable a,ternct· c o ti'E 

ref'ent 1 

The forme, however , may be, if some means can be founC: to 
escape from he present situ .... tion of punishment of the ub 1 isher 
if the ~tatem nt is sho\m to be false , to one \her the emphasis 
is on redemntioD of the lost renutation. If the punitive effect 
of dam ges wa~ no longer a deterrent to the publisher, except in 
ccsec o delib rate miQconduct, and the indiviAual cound be 
recompc,sed by 8ome other means less inhibiting tote p 1.lblisher , 
it i~ ~rgued t 2t the problem could be resolve to the satisfaction 

f hoth narti s . 

-o, \hile the balance of interest in Hew eaL ncl is 
theoreticall] fa'r to both parties, it confusing 1a1.-ure and 
uncertainty of application frustrates the achievei et of such a 
balance in Lh p~actical se se , and some reform is uLgently 
reaui "'ec. 

6. above p.14-21 

7. below p. 38 

-· '""' ~· 
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The r1ost im ortant challenge to the established coIT1mon 12.~ .. ., 
princioles of defamation has come fror:i recent develo ments in 
the United ~tates. 

The tur ing point in American libel lm· came with the 
e ision in 1 ·van, a ca~e on appc 1 to thP 

t:ni ted States S preme ,ourt from Ala')am • The case i vol vea a 
~d rerti~e.0.t ~upnorting a ~outhern civil r ' ghts mov ment, an 
resulted in an a1a d of $US50 , OOO to a c·ty official in chorge 
of the olice epartment. T~ ha claimec that false tatenents 
regarding po:'..ice action referred to in the dverti ement h 
adversely affected his reputation. The Supreme Court, finding 
itself faced '\-ith a decision which was against it· conscience 
to uphold, as it ould have meant a payment of a very subF'-2.ntial 
sum to an ' undese-v~_g • official , could only reverse t e decision 
on ' con~ .itution 1 ' grounds. 'l'hu"', after muc. self-justificntion 
through ref rcnces to the Firf"t and Fourteenth me .. dments to the 
onstitutio, the Court arrived at a neu standard for the granting 

of da~ g_ forte defa ation of ' Dublic off.cirl ' 

T e ne\ ruling allm,:ed for recovery only er t -e:. official 
prove t 1at t.!"le st tement :as made eithe::- ,.ith th knowledge that 
it wa~ falc-e, or with reckless disregard for its truth or falsity10 . 
This principle, referred to as the ' constitutional malice ' test , 
made recovery by such an official irtually impos~ib c . 

~ ow ver, problems were E:Ubsequently encountc?rE'd by the 
Courtc in anplyi'1g the test; it had failed to define t e limits 
of a1 pl · catjon and e lain the ac·-ual test adequately11 . 

"'h test ,,,as applie ·n Garr'con v. T,ou.:.ri~:iR 1 ..,, ther 
extended to cov.r cases of criminal libel. L ter t ·o d 

cing 

• public official • r cc.· ·c-_? ~ ,.,- ~ ~ r. t-.ion in latt • f' ea"'~ , 
be ing applied ------- 1~ 

resulting in the dcfiI i+io /~op r us in governmental po~ition 

r. 
::i 

0. 

,, 
1.,. 

176 t; . S. ?St (1 61') , 11 .. Ed 2d 6f6. 
.:;upra p . 706. 
eu ra 706. 
l"ralct an" Moran "Th. Evolving La; of Defam;:ition Ten 'York 
___ "' v. cu" livan to '3ertz v. obert \ elch Inc. ~nd Beyond" , 

0n Vol . 6 iat 1 75 p . 
1 5 , 1 0 ( l '.)E ) • 

. ') ,3 (1965). 
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"such apparent im ortance that the public has "n 
independent interest in the qualification and 
performance of the person \ 1ho holds it beyond the 
general ublic interest in tle qualifications nd 

f f 1 tl 1 II p r ormance o a_ never men•. ~m oye s 1~ . 
This criterion as further wi end s, re ult of C rti~ ~ublishina 
Co . v . Butts 15 n v. 
inv l v · n0 t 1e even r'lore ob rure ' b ic 

Ta ker to 
6 

·gu e '. 
..... 

" 

By this time , however , the Supre c Court vas >e o 

- ca;:;es 

lncre singly divided on \That standard to apply , and 01 r to go 
in a nlying it . Opinions ranc ed ro Justice Blac': 
,r total ab~ndonrnent of defamation cases as uncon,_· t'onal

17
, to 

those, such as Justice Coldbcr v1 shin, to confine lie tion 
o the New Yorl<: 'limes standard st""ictly to ·~ublic 'cials 1

1 . 

The Rosenbloom Test , 

The Court next mb2rkcd along a quite differe1~ ro· tc . ather 
than cons.i.derinq the individual involved , they look cl c1 - t_he ....,ubj ect 
atter . 

"Tl e real detenninent underl1 inCJ c rlier develt ,-..nt.-
of the FirE't Amendment rest ictions waste p 2n<'e 
of oublic i tere3-, or conccr bout which in 
was needed or (about which di ,.,, ssi Y-1 was) a 
to enable tle nc bers of ~or iet· ~o ~o e ,i~1 
exigencies of their neriocl" 

1 
T us, in 

.....;;_;;;_.; _____ _ ______ 
70 

t~e te~t r 

ener~ concern ' i~ th. uol'ched wa-; a o t 

14 . supra 1 G 
1 5 0 ":I g I • " 0 l 30 ( 19 6 7) 

16 . 333 1.J . 3 . 130 (1967 ) 
1 7 . c::ce below p .38 

on 

1 ' or 

~ a re.s l t, 

176 u . c . 2S4 (l '164), aL o Justice r nnan i 1 ,.... 1 r v 'lutts (su ra ) ----
Frakt & oran . op . et , 41 

'2 • 40'3 U. S . 2n (1 71) 

-· 



t or ' ginal r asoning o t c Co1 L ~n rk Ti c 
dvan.,..ageou~ ol"'·t·or. o+ the ublic o icial or b 

~.u a ory st~tc~ent i ~ade , uld their access to 
efUt.-:> c, l<'h O 

IT\t"' ltc ti0nr , i fl C Om":>=1 iSOD T . th those CJ 

indiv ' d• ;:il, c ombi"l d • ri.th the ' a"sum tio"1 of ri.sk ' 
,_,nearc to ' av been a :">al d oned . "'hi.o , counled wi ~. 

' to the 
ur \ en 

to 
rdinar:,· 

C t:.21 ' 
virtt,al 

"'10os.., · b · 1 i ty of ,.,,e0t ing the ' actl al mal i ce ' test , t. that 
0st pla ' nt ' ffs hao to provP. th t the ' - ase ell o• t·~uc the 

o ' p'l"' l'c o g ne "' l 01ccr ' ; most f.:1.i.l ., 

Gert te'J 

.... c problem came e o t ~ 1rt once mor 
case o f Gert ~ 

The Court i tsel f admitted the au ndary i c as 
of the earlier deci ~ions : 

"This Co t has struqcled for 
defi 1e t:1e 
defan:at:.ion 

.to li J 

protc~ted )Y .e ir t 
we return to that effort ." 24 
The caoc i .volved le. ': er T , 

act · on , f the am lJ o t c . c 

early a dcc3dc t 
be~ me 1 t 1c lm, 

ec'1 d r 
'i thi . 

(. acted 

ne i ras "ub...,cqucr tl alsel C o ' -
~o frame t .. e o lice , 1i th 
beinc ttrL~uted to i 

l R i '", f . C t r.otl i C t al, to o vit 
1as :i. 

r ~nlain d f corcer~ed rl matter 

a o- s 1 . 

, . 
.1.1. • 

i ure , and 
·. t rec . 

, 
I', in the 

e~1lt 

n a civll 
1 ice 0£ iC"er; 

· • atte t.:; 

r )' l"1'"' 

1-1· P article 

ic ... e 

l rther 
denied any kno 1ledqe of the _al._.i t·· o tr c stateme. , c1 rqucd 
"-hat there were r o rour.ds fo a i a· n o ' actua 1 · ce ' . 

21. 76 . T 25d ( 1964) / 11 I ..:a 71 . . I 

22 . e . g . ~ rcsto"le V Ti e Inc 'l 0 ?d ..,.,, r.: (Fl r1 ) ' istrot V ,., I."' 1e 
De t C?ctive li"l-iina Corn \ 467 7d 1 "? ( St' .. . 7) Pu r . 

') 1 . r I' ' Ct >997 ( 1 q7,1 . 
24 . - U.S. -



In annl · n<"'f u,e Poscnblocm , 'b c interest tc 
rourt di~mi~sed the claim ford mu< s, irros iective 

f the fact that neither the 1puhlic o icial ' nor ' 
te ts h d been satisfied . The Court o pe ls or 
Ci r11it refused to overturn th~ finding , supportL 
of the Rosenbloom principl • The c-se then came ... o 

ates Court of Appeal . 

In consideri q ....9senbloo~, t c majority decisio 

he District. 
C1eir a cc tance 

igure ' 
eventh 

t c a plication 
• n.:.. ed 

oirted out 
t e ross uncertainty which must "'Urrour.d any case · · 1f. c no more 
than three of the eight judges could agree u ficic l ... o write a 
jo · nt oDinion, 6 and where five di ercnt points o . c·' ·ere put 
on·1ard. Such a decision cannot trul r be egardcd ~,, ' authori t.y '. 

The majority then embarked on its mm exarnina.ti n o t.he 
varicus intcre~ts involved n libel lau , reco9nisi e inevitability 
of some element of false statement arising as a r .>U to upholdin 
tre principle cf Lrec u DdLe , 27 u~ at t.e ~,:ure ti 
the corn ensatorv eds o~ de a'."1.ed individu 1.,.. 
,...oncludL. t ~t ~orr.~ bal nee fair o· s·-c,.. mu 

no:ledging 
/ \" .ile 

c:,ched, 
'tea 1e down on the sic o:!:: the ")ublisher to the c c to rein orci 
the Jc•, ----------"-
ro rt 

c-onsidere it 

n i ci lP- i rn0 rd to ublic o 
~firn the najo 'tv 

te to s r1e l ot the intere8t 

r.c. The 
as it 

t e r ' vat in iv'ducJ ~ J1 :,~ the ublic offici subject 
t0 he ri oro s Ti~es tc~t , and the ubJis;cr ·till liable ~--....;:;,.;..;...__,;; __ ;..... 
ven ' f he to}" rec"'utionr-, if the state '"' t \ ac not 

on of •pub~ic or genera i terest ' . , 0 
It a i , ho ·ev r , "'U i 

the public ,tfi~~ 1 1as gr ter access to the me 
accusations t ... n ri vute ind.: viduals, and assumer. o 

5. - U.S. -
'16 . . U. 8 • . . ..,~ H. ,.., 

I • - • -
') - u. ,.., ~. -
2) . - tJ . . .. 
-:i - TJ. s . -

o' t that 
to cbutt the 

c:c rce of 

-. 
-. 



ri:k by becomjno so rnm ~0nt . ~1 ·u co. s ' de 0 

elt, did not anry 1 ,, tn th~ private -:ndJv..:.d1u.L --n, 

not b 1bj c:.,_ o th str · et 
wilful or neql · q<=>nt heha•ri01.1r. ,.., 

T1e ourt, urthc~ , ,;. itcd cor en~ation ,nyab ~ ~o a 

't . s 

ho~," 

r rin 

l c.:.c-s 1 1 i.nt _f to • ,,_tua in_ Ur'' ' , ,r~ie:1 incl •1dcu what v1e 
110w as c n"'r-a )r cor'l e • ..., ton da '"'gcs , .., 

o is ed, as tl C' , ·e,...c f el +- to "e C"'er' te -:.he d 
II 

4 

::::t c s 'bee., . octc .... ..:..1ce t .. c c J York 
Jo g the same lines .:; 1ould be incorporated into t.10 

0 

' . . \..: , 

in order ~ogive rc<t 

re .. onns 
, 2.l-=-nd law 

.Le dom in f vour O- th pcesent ~yqt r , 
to the t rGss . or example , :::ud ..,. iew was propouri" c1 .:.n an &rtic le 

y . Palme=, whc ·c 1e proposed an ar ~.c ,cnt to the 
1 5 Def~mat·cn et to the £fee~ th t 

"No action for d ~JTI~ ion <"'h=--1 lie n r .s!')e'"'t t. 
. statement on IJ't '"lUb , ,.. concern mlc- . 
plaintiff can prove that t1e defendent made the 
statement with the knowledge that it was false, or 
with L-eckle::,.::., disregard as to hether it wa, t.ruc or 

false" . ...,r.: 

There readily ar.,pcar scvc.cu :::;ubs c.antial dif ;_·cl t · .... ~ in 
t e""lptin0 to t.rr n""po e America la 1 t l' \ ,.,edlanc.., not to mention 
· olerit objections to the princi le 0.1. such a Jro > J ·--1. 

Ditferences ir J10irial oles 

hile it ·snot a g1e th t the basir ~i 
riahts of man differ so draffi=ti ~l~y ~re~ one 

ci , .., 

' d"' OC"r-

to another , 't is worth noting t1e different spher0 

he 
' c:ountr.J 

\Jhich the 
, uprerne (;o u or.erates i 1 r 1c i.cu , .. ron t at of it"' o ntcr .,art in 

1 • U . ~ , .., 
- 3 . 
•4 . - u . ~. -
3- . G . i •• PalmL~ , 1 rolitics & DefaP1atJon . A Cas o .,.Fi Humbug? ' 

( c72) NZ~J ~t , 269 

"-·· 

-· 
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Ne•v ..... ealand . In New ,ealan ~ the Court is bound to ~ollow orecedent 
almost vithout exception in con.Jidering the merits o,. the case ; 
the Supreme C'o et in the United '3tate~, ho ever , c ,c,, restricted , 
acting with greater discretion to u hold the rights o... those ,,rhom the 
stage laws deny ' fai- ' judgements . r: the case is co oidered 
important in that its results ,i set a trend in 1 

') 10r jurisdictions , 
and the Court decides that the judg ment 3;..1bjec:t ':o " ea should be 
r e v-rsed , it will devise a co.1::;tit1tional .:i ~pment tc allow for 
such favour(.,.ble cP.Ci'"' ·o"". nre, su h 'udre 1er:t.... 0..y tend to 
fall a little short of pure looic in attempting to ~01 lr to 30rne 

extent with xis ing rece ent (al though our 1 w .... ..._.. 1- fr , t e 
...,arnt. 1robl :-m , to a lesser extent) , and, ac ~ :::-esu 1 - , ::ci to 

be .-pplied in the future rray be "'.ysed on an ind'Jidual a.s~ w 'eh 
had merit in its peculiar circumstances, but which 1(.J. not b e 
desirable as a general rule. Had the facts i n dew Yo -k ':C i mes oeen 
"'1 rginally differ nt, s eh e. ru e may never:- have been laid down . 

·· -h such fl xibility f a)nrcach ,er ·ssible L. t e Cour~ 
it · ossible to ada t t e law to he cir~umst~nccs in each case . 
Ho'll'·ever , with '"'Ur slo,, cum1,*"!:"SO often rest ·ctive ri~ci le 

of bindi ... ec d t , ,..,nc tv o ',OSSible , 
and, in t e int rests of cert,:,i; nt· , r.i.:1 not he des· ·---..bl.e . 1 i th 
s h f1mdarr:~'1t l Aif -erenceE" e -p t e ju · i l tructures of the 

to countr..'..es, ile • e ran reconnise -n c ~ ce~ , or 2d ntares 
as they may be considered by some , arising from United -tates case-
' a·.·r, we must be extremely cautious in ado ting any n c1~ decision 
as our own . 

Diversi.tv of 

,,.,he second m jor re so~ for rejecting the mer Lea •. judgement 

n re ard to New ealand is the g c-t diff<?rence n ~ 1rnali tic ., 

st rds b 0 tw en th t 0 cou .trie"' . ncrica , p rtl,r Jccause of its 

iz I and partl b C 11 of i.ts T1 e diversified involv,ment s , has a 

-Far qre ter variety -f nn icat · o "lS t han New ':eala' d , dealin9 with 
a ver.y wide-ranging n1mber of to ics . This could 2rcount for the 
annro eh taken b, the s 1 eme Court in ons ~deri.1'_; t c ~ccessibi li t.y 
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of a defamed person to some publication to refute 
levi d aqainst hi 1. '"he c' u 1e s v-i, al:_ t sue 

·n New 7 ealand are considerably more reotricted. 

er..: an so as to 1 ve £ r greacer 

c accu..,ation 
di ,~duals 

itiative . 

It cou d b su ested that the ·~ew 1 nd Pre s doc~ not take 

init'atives beca1se oft e hcavic sanction~ it £cc s. mo the 
ext nt that the o s 'bili ty of crippling da c-1ges in: i":., ts tl,c act:i.o l.::; 

ol=' the ou lisher in some circ lf'1Stc; 1ccs, ts.us · 
{owever, it 10· ld be coo sim li"'tic to say thct rh' 
reason. T' e ac · ual 01 er l.io o th Press in ~ , , 

. tl 

·n-de 
· n t.he t,ay o~ sco 

re or n . 
For~ c inv sti a~iv~ n 

, 

o,., er 

s t. only 
d rov·ce.., 

ri ica 1_ 

t,ew ealand's major newsi:,a )en, arc , un ·h_ ..,,,'10 1.c, ' .. der the 

,..,ontrol. o nonoryol-4 es;.., , u .der the new is 

less di. ectl r::01trolled bv Gov ""1r-cnt, ,ut \-'(') t")• ·ea 

severe criticism, and posslbly di ect interference, should it 

deviate too f r r.om the established :i, th; radio is also qui ·e 

,trictly controlled, with the right ·o private b!.oaa aD'C subjec~ 

to stringent licensing rec lations restrictions. a result 

of these strong ' establishmen~ • controls over mout is. l1e~tie.l 
areas of the r.edi , m .rn circu at on p 1blications tc.Yl 'CO be 

con rvative, an genera · o]')ort the st..atus auo. 'he' are, 
as a consec ence, :0ss 'ncli ed to ta. e u ~artisa. a ry~oach to 

conten i us · e ... ·c 

to ' . lcy it ~~fe ' . 

"Critic ism of Ne\·l ,.,ea land ' s d ~ · ' n • Qa0e s c~ t re on 

two rn-=- n tl": 'T:e"': 

.Lhc c 'ticiC'.!n 

heir bl ndnec and their 

11 in o luc 
the asic tilosophy o ... 1 e role o 

c.,u st 
vspap r 

.. d.e-r 

+: 

r veals a funda.. tal di fer nee et\ ee. er· 1 -s • c t..h 

tewspa fr est 1·~h c.t s ~ 

6 .. g. Inde endent New-
,i"kato T'rk::, I r '"'Uth, 

s b rbans, count 
'nte e""ts; r • .., . iJews: 

ubur u1~, o a1 1 s 

h tl ro c 

.vening Post, 
:.JT CS 

..::,ports 
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In Ame1 ic , the ne s ape cstabl::. .... hment - ~ d 

e erall -· le1ieve nevs a·crf' si.::mld be; acl'", 

the chec ad bPL.:n of dcmocrat:..c govcrn!"'lc-: , 

scrutinisina, cam i~ninq, a -t· h 

r~·e0 .... es, li t'n0 t~e gover~nen ' 

AchiJle' s heel, ferreting Ol the t ·th. 

c cople 

:l" t of 

da,... 

In Nevr ~.ealand, the neusp:'l ~er cctablishm~nt .::ccs i t.s 

role as nril'11a1:i ly passive, ~. ccrdir::g the ubl.: c · ro-

nouncerrients o publ' c rr-:).1 - nronounccmen+-s ·;hi: nit .n 

camouf l ge lhe rea 1 t l'."'1J t Pit1 r~ ult2n· 

"he s;:;i ''s and "she s · id II~• II" 
..,6a 

One notnhle eYcent ion to thi. .... cri tici3 ,, the 

,.. 
,L 

Ownership nubl icati on 'Hev.1 Zeal nd Truth' , t·rh.:!..ch c er]·· U.se-- in 

;:i. n!",at · vna -t·,1~ or rep , tirit \li thout, apparent ~ , .• r-c t C:.l.! 1 

of 4 -denth reoe~rch, 2nd, as .:C.Jl.l l .... I 1a. bee:. t.1 ~ u j cct of 

numerou..,. 1 ibel u · s
37 
and comol · nt"" the r~sc -~· ~~  

It vould ap)(a~ n es'reb c ~n 

sanctions as now exiBt ·:er 

n-·t l-., 
_, 
-,.., 

\.,,, 

n 

a·)proach, if i_ t , rould gi,,e r.r-c2t0r f::: cdor ,c to :"'1.. c•. -r-c-u ~ur 

delib~rate offender. 

._o, while tl e :.c ss docs drnittcdli su:C~e:r sor ·,.c.· i:ect, 

but substant i_;:, 1, restriction on i t.s frecdoTi c: a.et· c) .... t1 rough -;;""le 

it -muld be ln+",dr t ....... 1 1 n--: .c-t 

n~tur of the Ne, ryeAl~nd P~ ~c 3 ~ ~ ~~-t of t~o • 

for ma i.ntain ing the de-I: r:,at l.0"1 laws s tl ev c:-re. i 

an inevitable c-ons~YJUence o-:: the ki d of si.:ructurt~ u .,:i ontroL, 

t.o which the ind L vidual corn 01 e>;t-:; o': ,.he r.1cdia c_r ... u}.,j ect 

internally. hilc ~uch a str·cture 1ersists, lt ig v,ltCJded, 

New .. ealund ress is not ready for s 1cL .r.rcedom 2. .. t.. ·• L .... acco. pa. .ying 

responsibil ties, and i d.ed has no real n ed fo-:t. 

36a. 
37. 

3". 

N. 2 . Li tener, 'The P3r;s.s J.n lZ' ·-.;:,rt-?, 11_ -· S, 197(5, 1 . 2 . 
e .CJ. T~uth v. owle:3 196:;1 "/J~ 17G .,, ,. :'ru~1 v . ,' ~ 19 
l LR 74, l'ruth -_r. Iollow v ~6Y .., 2  (  . _-:-5 
see 'Firs::. 1- nual Re ort, 197"-7'3, Nci:- Zealar..<'i rcss Coun,...il' . 
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The Irre::.rr-ssi le •'aul t Princj r)le 

The th'rd au~C o~jc 
~ c rPint auction o the 

·o, t'? the 
c!Ult princi 

· t .e;ralds 
e, a systc:1 , 1.:.ch has only 

1st l c-n ~ 0 d ~rom thn rom,o l after many v.nr .... 0£ struggle. 

''T. e basis 0£ t~e ' .C:u 1 t p 

doer should '"my". J() 

.C i lC 1 / ~ t d,: '- • •rong-

eo 1ch a ,...,_ · · nci 1 e .as lor,g l>_en r •g rded b • ..:or-;.1,rc.,_ thin}~i ng 

sand ill-conceived consider t· P \lei 
C ::,r • .::t attem t'nq to 

is t} ~ C - ' 

the civil 

tea individual ror 2 ~J ~, 

1 w w. · c1 Drc,vi,. e.s to n1 nishm nt; 
one of compens2tion . 

,... role Ot 

In partic lur, rec-nt dc,elo ~entc in no-f ult ~ c,d~nt 
comJen atio1 scl . e~ have str0 s cd t 
a conc=pt. In cases of accidentnl 

need to e c "'C 

1 injurr, 

11 It was the inJt' i tsclf \Jhich vrs to be the ioc' , 
0 a- .... eJ-ion, no its cause, .1.ault w s irrel Ta·,-,.L. II " .... '-. ..1, 

' 'To dist · !'lcuL:.1 bctueen accidc•. victir,m on t. 

o e elC"e ' '° ault C',..., ~ un"'-· <"'Q ,,,n ,, 
~, • -t,..;( ............... ~ . 41 

"T},e tort system does not comp r sate everyo e uh,, .... :uf.fer"' 
n rsonal inj t rv b a c cident:. lm rcJument could be mn.dc that 
a ne\ ?Oth C ntury r orc1 i y o < on!f'lun it_· c01 c ,,e • • · nht: 

demand that all v.ir.tima should be corn,J:ensat:ed, m'-' ·cas l:Jth 
Century ind:vi dual:i si:ic !"Or 1 · .. , u on ,: ic,1 t 

1 t f •,l t .. c."S cl n C ·GSar• .-,...-r,rnrn i 

1' • rl1 te, ci t Co '"'en~~ 1~ ,. ... .,. ·; 'l 

40. G . 1 . R . Palmer, "Jb0lis· lng the .,.ersonal Injur . .t'or .... >Y"'tem: 
The l ew ealand x eric. cc" .1 lb rta TJ. ~.: 7" 

41. Palmero .c·t. r . 178 
42. Palmer op . cit . p . 177 



The Woodhouse repor 4 , critic' -d lt thus: 

"If fault · s not proved , then no att":?r hm i'1"'0cc t 
the plai itiff , he common lcM , ill . ca·1e; h.:.m t bcm:· 
~ e whole burd n of his losses , even thou~h t1e· ir'ht 
ha e bee cat.as roohic . 'Iho""E: ·,,;10 h-ve rown u \lit1 
a legal doctrine which ignorca POoiti~e ar~umc ~~ ,.or 
one part because it can only o~erate upon the srort-
comings OL '-ne other rr a:1 hink that this is j ---- . t-

l1uppcn3 to be t .c 1_,v , but i Ls nonetheless a uti .,,.,..e 
roes, an 

C I" j ,I.. • f i • I 1.., ... ::. Cu lO 1 . t 

ot ~uc nsi er tlc Q al~o be ascribed to the atte pt 
hv .h~ Cour:-t- to Gi trenc the faul princ' 1~ i1 th 1 w 
of defam tion? 

;~ 

• le 1 t e 0·1-r-t :J cc: f call stre , eed -o 

"Tle old t . t, ..,o long as the·, do not im ose 1 · al> i.li t / 
, i h t i:~t lt, tl e ~tate.3 m , d"".1..i 1e or chnmsei c..:; i:he 
apnro r;ate standard o-'= lLabilitv for. a )UblLshcr or broad-
f"'a/"tc->r o:£ defarnatorv fa sehood injurious to a ri.rate 

l 0 !"le C t 1C d no-fau - , . .. e - :njur· 
VO .,, e . c.o "'1ir 

II 1 . e i...,..,uc ; t C '"Li ... ed. ..itat.es 0 longe: \ • let. _.r I . 
but uh .. l:i .a 0 no-fc. l t. l ' C ,h 11 have . II .... . 
I r"rlV b 

nd clef m ·io 
.one .r 1.d i.t'1 

that t c ~·itu"'tionso accick. tal "1.jury 
r _ ot nnalogou , '-.., i . d._.1.. mu ... io 

cal irju , ccuirin1 ina cial rt . 

1 . 

c 
15. 

fo-c r~:-) 21 T.j -,. it 1 ealrlrid ' , 
on f nau·rv, Gover me1t Pri te, 

r:e ort of the 
u7 

fi . r. o •eo.,..n 1.1 , ' Its Time for No Fault for All 'i1ds of Injuries ' , 
8 J. 6n: 1070-2 r ' 74, 71 



~Iowcver, e 
r erf' n .r. orn 

,r ., 
gnis d 

is not onl 

- -n -

1 )e econon · c d.ann c... 1·0 o1-:i-i---

n hj::; ;-1t rr· .... , 

f .sone 
r, 7 th 

l , l ut ma, a 
ltin fro sue· .tatcments 
C •-.p•rcholog.'..c~1 , "1 d as a 

re 1 lt ~~ ene,es mav be nu red . er j ~t us in -c~son-1 injury 

as 0 s ai un uff nd r"t ntal anau · •~h are re,.·o iscd, c-uch 

jD' ry iP also very real in cas·s of defam::'ltion . 

her ., o t e gre t ,.., of b_ing unable o aC ually 

t"'lrove f U 1 t, Wh C 

of brinq'nq a c 

e e, q >s cntial 1nccrtaint, 2 d the ros et 

wh '.ch m::..y fail on this gr und, l. t· its 

::'lCcom1an ing 
r.a·m . Thos in 
good hing, s 't 

y deter the individual from 'la1:ing a •alid 

VO r of the ")!:'oposal would aay C at this is 

,oulc sto fri·J'olou_. cl i s hicl. - ·ne .• t a threat 

to t:he ress . ut t1ere is also o princ le involve~ t1,t tle 

individual.., iould )e comryens ted for dam g 

·t snot - consequence of hls M 

difference to the da qe s red , t e 

action oft_ ub Lshcr ··as i o t 01· 

one, 

~io• ~ I 

ere 
.,. t mak c no 

damages b auar d alon;J those linec:' Th ·nev.:..t~ · --nswer is 

tLat t e innocent ub 's' er ~uffe if co,.,,. cns tic ·, able to 

all V C i o, '~ 01P discriminatio~ i eccss ry ·· n t" interc.::,t 

o.: fre dom of speec . Unfortunately, the f ult P~i 1c· le )rovides 

such protection , a tne ex'>en~e of the ind.ividual . 

.... t woul ..... t at. to corn ·o 1L,e t,.e t o, ~t .,.. ccessary 

.o devi,e orm o: em:it-le ent \i ich llow.s re 0 Cl b all, 

at W • • c'·, .;: i ly ,.....mir-: "1Ublis 1er v 10 s it t u 

It s t' ere or unne SS ry .d unj rnt · -i=iabl y d' SC .:.n·n.:it ry to 

'1 tain the f · 1 t :requtrem _nt , a_.d even more il - dvi ·ec. to ado t 

· t , f e h at this t · ie, i such a r.1e ns ea be ou 1d . uch an 

equitable solution is suggested below . . 8 

4 7 . ovc • 7 
. b lo, p . 6 1 

t. . 

-. "'< ... 



'T'' e '"'t-onn s ()bjecti ')D to such ;r )0Sal .., O,,P 0 rinciple . 

~ n ntioned, the fo ndation oi .rew ,eala. d lu v .i.:J t . . ...r.i tis:1 

Common l aw . A.rnerica derives its i olo~y from .:.ti::: Co1stit.ution. 
It has a finit stateme1t of righc.s o uhich any uc:::;tio1 my be 
refe ed if there is doubt . Hii.:.hin .such a document ls an n~ndrnent, 

the First. , .rhich St:'lt s 

"Congr S'"' ciha'l m no ~ - w rcsp0.ct'ng a cstc ") h cnt 

o· re i -{ o. or the free exercise t ere i 

0 abr qin th f ed m of s.,.... ech, 0 of 
or the -ight of t.he 'l')eople to p· ... aceably asoe ' 1 , :ci. d 
to tition tri ~overnment for a redress of gricva ccs . " 

Attempts l1c;..ve een made to h v tri ... nrinci 1 

e compass1.. 
on its sco e . 

clu~ive of all ot£r r·~hts 

or ex..-mpl: 

o 'de c1 al 
· ir in c 

''The First cndmc t seems to me to be ave C omising 

statcmen-. It admit~ o . . except· 01.s. It t ~t. 

r:onCTrc...,s and, 'hv · 1:-:p · Cc t · or al 1 ot r a;;.ienc _ 
c overnme .. t, ere dei ied "lnY 2utho .... i .) Hhatever , ,c it 
the poli~ical freedom of the citizens of u ~ " . ~ . 49 ' 

'
1 

• ' •ie , o t e clmc t ,L oric nali 

SS none of these .ind" f 1 n\· s . . . 
I 1.av no t at th ov ci n a"' ·1ri. t.tcn an 

ado. te 1, · nten "'Q ::i 

law in the ·aited 

.hc1t .... 
L. C e c•h '1 d be 0 i ,el or:- ~illnation 

ft\~ ,ma r t.he u ; ted ,tnt~.;, cove·nm . ' 
just absol 1tely no.ic so .ar a,:, ... ari conccrnerL "r ; 

"I would t rin end to all forms and types o. .sh'p 

r d give full liter-al r".caninq o the co 1man<J ) 1.- o irs1: 

Amendme:1t . " 1 ; 

l Vrr.:> clom, The Cons t itutLonal . o, ers 
.. r .;,)s, ... -. 6_ , . l .. I Univcr~ity 

.. Jo . recdon", rd , 1 lfred 

1. \T • 
- , -2 . (1 6 ) ' n.r Tu ·tice 



11 esol•Jtio o i.te' 1 cC"tu l 0nt o er b_ -
c: • ; s · or. or a fonn ? r t 
line i .t. id S O SU1)~CC ir t•::u 1 ~ .d nc..ar -
f.::i lsi ty and near-f~lsi ty , to t e process of tl c t-
pl ~ce .•• In terms of basic First Amendment th orv, 
t erefore no a r ea of comrnuni ,a.tion '"'hould l e < bridced 
by libel laws . 11

2 

-'-'Orne of th argunents c_gainst such a v·ewpoir-t l v aLrea "! 
1 een set out. 1 

Hoe er, ·t~ 'nt ract·on ' th other rights c n 
as a log ' ca _xtension of such a 1rinc~ le . 

"We should also be uhJe to cruestion a ' right ' 
not concern ith 'lhe ~· d 0 ne~sage -· . 

· . does 
a sent 

out , 'fit be the kind w" ich, or 'nsta.co, i:1·r~--·'"'s 
d O tl f 1 • f' t' II r e or1.1na·1 r a se 1. • ~orma 1cr.. 4 

cli a theor, 10 , s t o .... 
I 

"i a ""'erson t·, i.. ·ed about is de r vec of his re , o. 
to co!T'."' 1 mic:at , ~o .:.ntcr2c"'c., Pnat so ·c. of s c' _ 1 -

do '{OU e II 

' I .t 

There · a right to comn,unicate and inter et with 01.. rs, in 

' "") c:-i tion to t'!t r i_ ht to sav h tev r O"le i C" 

not re llv so · fro . th th r tha+: t 1ey ,.., ,... r"! c .Lle 
~ ually exclusiv~ . 

he 1 tte v 
co · on FlC!n ""e 

su ha eystem of 

t l1e same ti nc 

,point h~o ' benn dontc the '"' ..... n Courts; 
'J'l".'Oach as b er, 
+" ee C ~s nd 
tt-mp 0 I: f' 

li her ar 
il"' 0 it d O' b r th spi . t of 

? ..... mer ,oz ' , e rstef"' 0 
•p - ~ t, 1 ':'l 71 1 

ov • 9 - 10 
4. ._, 1 7 

roD ~' t , o ) . c · t , 
6. ~.bove . 10 

t ken, recorm~ s n 1 C nlc:1cc o+' 

di~t ibution 0 

-It n w 1 • : • es of 
rl ~ eh do rcrn• ·' '"r.> "Or.~, re ogni tion , 

L nth l'.m endn er .. t . 

r do1 o_ - .pros~ an o. 



( ,, , ~t tc 
.,. ee 

11 Immunity in the mischicvow:- sense · '"' s incon~ · :::;tcrt 
with civil liberty ac ·rohi it:~on of '-he harnlc,.....:; ,,,-,e II ..... • 7 

._Tusti o··' 1 1 in G'"' rtz v . ~'ie lch corm en tee~ th~ t 

"d1 re i 
of fact' 

o consti ~t·onal v:lue in~ f_ ce ~~,tcnnnL 

11 th nn t ~v r ns 
ho· v r, .ot the orlT ~oc~~t · alue at ; . "' '"' - ., 

prote tlon or the cor.i, nicntion"" r:1edia requires 
"'a d iice of tl '.~ 

ich thf1 Co 1 rt _otmd i. nconccion 

As a result o 
\ or}r bac:kwa ds 

this strugg·e o ~deolo the 
~om t e Con t~tut;o, nd ~ un 

-1 h ~· coul et to t1e 'th t1-:: 

' c oluce 
--..otal 

_, ,-,,1., te I s 

o: the ;,irst end.., nt was somctl"'in( a 1.on the l i c::-- o he r __ corit 
< cj sj.ons in 
v. "elch . 12 

Ro3enl:>J )O , 1 z.:.ncJ Ge t. 

:h · le i 
t r 1mary of th0. First P.rnenr~ent, 't ~s stil_ 
0 t 1 ·a olom,) hi 

Io',le er 3cc~pt 
be ool·ed at in 0 

·t, and 
i 

...,,. c· 

not · t too 

me , . 
D~ .Lil 

e 1 nd ' s L"ldivj_dual 
hP nm diate r spono_ to e :!..:::; th 

.... t-o 

ic- b~F=:e on the "' c democrat· c -· · ciples, there r t 

constitution 1 cone ts s ould a 1, . ut ,,,. · e-i 1 ., , 

- r, t' t 

r.m..,t 

societ..'j 
same 
·snot 

b ) a on~ h L0.hl r i<-ic ond nc SGible st 1t of ri ht.~ . 

7. 

10 . 
1J • 
12. 

to 
94 

Com 
c . Ct 
S. Ct 

r ? 
'1997 
2997 

( ,- () ) 

'"lt:4 ( J64) 
.., (1q71) 

t 2'1 7 
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It does recogr.is thos FL:-st 
•. t- ( tl '=! ~ ' a~l ir '"> , • i:.Ldt , c r ce ) ..., • 13 

1" stateme"lt o ~ l(_ ,, ;hic:1 is b2Ej o. '-• ~ 9t2 1.11 er "-· c: p lc.;ii t.y 
of richts is so undu entall d · .,·:: rcr.t is ;: ot su i. tililc fo r 
truns· lant to I"m eal n , eve:1 n th rc.1,tcred do;. 
of ... er d . 

Although t1e lutest rat~o e ounded by the C C 

y su,.t t 
• ractical 

c" i r"'lb :, , n .r.ul ' · 
't i at on the nr 

diff ·cult .:.n du tation to a d · -ct·c!,t Court -t 
sc exih ' -i'L'.{ , nd ::.nf rior pr ss rt nd rds, 

c core1..ical obj ~t·ons, e ind ~·c a rincipl , th 
t ' 

ts - cce' ~~nee~ a renlacenc.t or t~ r sent s · 

:3 . above p .15 

,... 

,.,ourtc 

round 
e ith 

the 
-i ~ ··s 0 

' ' Cf't 

. 

~ .. 



,, 

~· ro1ndin the 1~1 

lead to widespre~d dc~and r:. n countrie o~ 

OY a reinvesti tion o t~e 1 ~1 o~·~ on 

t' defamed indi vi.dual, to deternine t.'1c r1deou cy 
~tututoi::-v and corimon la provisionc overninn de . 

., tion 
r"eric 

rand 
UYtent 

"' · 
" 'h pr ssure i.., ngland ed to tl e ett · n U"') in 1 7 " 

o 'ttee 

"to con ider whether , .i.n t e i.C"ht o.: the wok' 
t e De al"" ton et 1 ?, an" c c1n es are de i 

e la;, ractif'e and v-oced re 

dE:::fa!"!"latio " 14 

n n land , -cot.lad and ·ales. 

'T'he Co · ttee ~ n its re ort, a ter the '1ear · n 
mount of evidence both ur o tin and challengjn 
res nted u ;i 1 l in dra.t orm e~co~Dassin the eh n 

0 )e both nece.,sary and cxredie t . h~le the 0' 

(' argur"ients both or str cter nd o.ce liber"'l 

w, the line v1h ~c 1 t.h ine1ll · .do te - <lid not n.. 

re ard t:.o the bal DCf' 0 'nter ..., t om tnP 

not to S? t' ri+- +- C omr lt E,(" t.o ive 

e in re or ,: ut, s t (: f'c::.t·s e 

c lance 0 .; nlerest ~ l' , eld t r ent ~ . 
concerned \li t:1 t 1e clar 4 .::ication 0 be L .... i 1ci le 1 

asinc· the burd u of its nd.Plin · st at ion . t;ntort·n 
cceryts the p-ese t format o t1e 1 ·, t.e attemnt 
till contain several m jor de ect~ , and rill, it 

rely serve to ham er . ·c~ent d ini~tration . 

• 1 • ' rle"1o rt of The Comni t tc on De 

r 

. subs"'-a 1t · , 

v-esent 1 , , 

.:. t con ..,ic ered 
,...onsidered 

nts t.o t:he 
(' t.l / 

hat 
t ti.:>!1 to 

rit 

re . o ... J 

• ed, ard 
· j one 

, => ri . ~.: ior.: 



De . 

s ·t ..... 'nitia , a 

comriitt e tter1~t-e 0 

to t dom cle 

the ou t. and th J 1.r • 

rob ,1 () ,. 
I -

1 ·r. to 

u d,JTient-), 
d ir 1 ,. 

l'.0'3 -

i..' .c 
.1c:1tion , 

~.Lti .s , 

... 1 1~ rec t whcri.c~ er de _t r:.. e ., , -' ~). 

a st tGme t at a, sorl.. 0 

Sever<.: 1 d tinit o .. tav e ."1 "")'.r" i • -he 

to achiev s MF" orrr 0 1-ri · ; o.- - • .., '"1 ~ 

"wot ld the te:..nd to lo\,......,. .-, 1e r l ai:-:tif' 

e. tir.,a t ior ri ht - ... hi }· irr m ,J1e .r ':J.f soci 

enerdllv: 11

1 - ; 

to ·t. t 'T:,..., t i t t on 

, er~o .i . to 

c.c i 

has 0 l' ~-e ,.., , 
-

t ., . . ] 6' 
II ., .. k' 1~ th._ . 

\J ,.. 1 
~ ~ - ~ 

to n I ·-
) . Ol l _r.,.. un cted ) 

: e defini-cion ar ive t the co. ittee 

clause 1 ( ) of the draf i l: 

"D f" ~m tion for the Ur")O'"' 0 'l nroc e 

consist o th~ n 1 lication ~o ~ third 

v•hich, 
a erson ad •ers ~ 

gene a l y ". 

n t 1e cc-,ti 

:::1 

C 

, 
o. 

Te 1isdo o '"'UCh a de i, :t·on rry be · r~o M 

15 . ,..... v . C'tr r-, " J... , I , r, - G C '"l m 
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16 . • ~ ru~er on , appruv d ln 0 l. 
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'hile the clarification o the r' ci.,1c•s involved · 

r:ui t is a laudable aim , it c. r e-r tl J.t t ~s Hill ,... 
re ult of the Committ e •s rc'"'o, e d tion . s t 1,., 

c c.n~t,on 
cchi v~a a .. 

oritv re>ort 

1dicated, it may be stronc:l" ar u0d lh2t uch a ·l t -o 
V • 

de ... ini.tion 

here i. not only unnecessary, but is also ·nd1ly restri 
see:-1s to have been no :1ressin r:e son or the er.lboc1 · t o lne 

de.tinition within one Jtatutor, rovif'ion. s L 

auoted in the minority repo~l as oa i~ 

"I h ve never et seen , 1or beer. able myself t 
unon, n• thing like a defi1.ition of libe1- . . . 1 C"' 

posses"'ed those requirement o . de inition; c I 
cannot hel th · nk · n that t'1 · f ·icu t~ ic oi 

accidental but essentiall in 1erent in the nc1t1 T C' 

the suJject matter I . uve not found this -c. . )C! 

the no· t : n .vhlch the law o,.. 1.:..bcl is de~icie t . 11 

The-e ~lso seems to be no 

1h'ch have volvr fro ca~c lrl 

c ~':," n t 1at th I 

'; -t_3. • n I 

·r , · n,.. 1r.., 

• set out in ~he minor·t· r pot, ~re mentione r~r 

o~e of tho~P senarate 1 asscs s~ncif'c-11 m nt'o. d 

:1-enc0m~a sinn, o e·cl 1 s~ve o' 111 ot'10r fartor 

dr-finitions 
.:c t thct 
r- t re of 

::.*"-c.cr, 
:.owever , 

aiM t.o be 

It ~a be ~rgued that th8se dcfinltions c n 0e ~ nstrued 

c s 1 a' ing a rc:mge of application c1r in e: ·ccss of t -t desirab e, 

nd that ,1hat the i 1clude is ur.clear . 'I'his ma•r b· ro' ntcred in 

two rays: iirst, that the man, vcurs ot case- 1 w rxmcernin hether 

a .stater"lent f ,ic-4=amc..tor or not , 1 v estahl i ,hod c. '"' ,,..1 ell 

de tned set o' c-f.r ur.'s.:ances or nl lo ,.:.r "'UCP C (' ' ..., succeed . 

Se ondly, e··a"l · nation of he ects of the 0,... v ·..., 'l'"\'!1 ' o 1ln 

tend to how it to be a dismal fa lure in ter.ns o 0 tin0 t:c 

vacpie and ambi(JUOUS temino' ogy which was a feat.ure 

1 • ' l 34 ~el et Committee of the louse o~ Lords o 
Defanati nd Ti e1 ' 

1 '1 • above • 2 2 

~ st 

c aw 0£ 



- 4S -

def · 'ti.J:.1'"', :1d ....., .. •ri ~-:i .... 0 

untLl cl r ~ 
,.,. C ... ' 

itr- in't 0 -,... ·- -0 C r·:an ...... 11' --1- · /9\"" '"'uch as 

II i:f" 

the 

wer- (2~ r . \ nt · 1 ,.. 

·- , 

to t 
\J .h l • 

rh0r"' 

iced t 

he t " 

d 

'-t-h' 

rp j . 

i 

1 "?' II 

r . 

r, 

... ~ t · C'isc o t 
b dr wing ...., o 

expedi~.t no ~ st. 
to d f y \-, i thin or. 

he,.... r 

ser. t.cnce ·v l 

n er 

dred · ec 

that th resul tin de~ ini tion w.:.1 1 
•• ot b 

al , "'t ci cu t nee, s vel a ture 

cau "'S of: ct'on. 
al the V i 1 bl ~ l 9"' 0 ac ~O 

f1,. i i 1 it ... l ("\ rrne r 1 ad t nc"' () 

uort hile cl ai !1at · ad rev· o cl· 

"'hi"' refoM, t eref~re, 
se-:v mc>r .1·, to introduce furtLer ""~- ,_,.. o-'= r.:on 

II - "in 
the 

r .:.or, ... ble 
., ., . s 

c·1 

The 
'th .... 

:a v, 
( ov ~ 

justi.1.. · ed , 

; rcu·nccribes 

lu aL .. 
d i1~''.;i.cn . 

to C ! 

ar~a o-: the la.., ,.,hich had evo 1 ved a en ,;onably st ';le o 1at ror 

dis rim n t na he n ar.:ttonaj:)le an non-cction le ents , 

and restri~ts the! tur0 cap,cit o the Court _o c0.~ c r ach case 
sub rt'vel · on its ~-rits . o hi~ Pnd , t ~ mino · ·' 1;.:\.1 of 

ma· 1 t ninn t1 e , at s 0110 can b er;dorsc l . 

h; t re o I w.dcl r ) e · md r C' r.:. t i · , 1 .. ( ") I 

wnic '1ro Ti" e"' th 

"where ll ac ._j on 0 defu.1 t:lon hc.ts e_n br 4 '" ... 
ol t . •l le 0 .. . r. ;"'! r - () I ~tte 

the defenden._ rr y 11 or 
+ t .l~ C 't" .;, cor.1.. ir. -d _;_ .l ..,u - tt .r , t 

-. 
~ ~· 



whole , doe. not materi2lly 1 njure the pldi.t' 

r "1Utctlon having egard ,:o an such charges,,··~ 

are proved to b true in whole or in part . " 

It is fundamen al t a i. r 
''1 defamation cha only th ..,e de..,c -cvi 1'.J o ~ood r. u · 
oe e titled to 1:re t,-1rOL. ctio .• O- nc a -.nd tr t 

C c' O".lld 

seci:ion serves to oa ... e;;., 1 rd the n ')l ·'"' 1er fror1 t nee~ r\.; 

nt the 
tedmicc.l 

..-ac ical 
prove 

cc1.ses . I )Wever , :!.t . ,~ be I t at ther- .c 

'1roblP. .:nv V d 1er i . e d .encc t , lt1wunh un:i.Ll -

C rte j,.... rn·t ·g2t~on o+= a-ricl rn ·r rGl 0 

a 0 artia. j stific tion . ,.., :f he L"" 
~o · 11 0 by th1.: actual +=ormat of t (' roceedin;3:; , 

"111blisher woula ~ti_l 1ot. be 2t .1 

rou d W :cd r O' t 1 , n nomina r U(' 

"r-?nd to t: 
, nt that uc : j • l) - .l ' 

"l 

of t e ccusations r1ade in t .c a t; c .:ir. _ true , •· 1< 

d =>termination i.· often ·e ... - · ..:. . nort. nt ~-n 

("'Q ,t.s . If the tecnnlcal clair1 i.J u 
be liable ior subs~a1 i 1 co~L.~ aJ 

nj~ ti ... iable actior . 

Even thouqh the theory 

1cld, t 1c p· ·b.: · 
1 re 1 t of ~ 

i.'3 suggested that ll: woulc be b d relic L. llow t c 
iustifjcation , or ' truth ' ,o 0 ·tc cl to natte--s mlc , 

C 

.:icts 

- ,- LlC' 

C 

--. b:ilc1nc"" 

dl · such 
1· as to 

still 

' 

Ud,;:;d , it 

c. cnce of 

the 1 · 1t 

o the hole state e.1t , have no rclcvanc to the "10 L '"'t ' issue, 

ven if the do not 
i.rrc e ant +act, 

·rthcr the actual damage . The 
• Oi: } ,.., m.rra:nted rlS necessary ~ 

rreri.ts of the case before the pub1.ic . 

20 . 
21. 

"neidel 
,neidel 

v . Plato rilm"' G~GJ 
v . Ilato Films (~u r-) 

• C . lOC"/0 
. 1 1 t!" - 43 

-::~ sio o ... s"ch 
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II T'. qO ... 011t sa i · t at ,.,, eh i • nut=>tinn ... ,...-r 0111 

fall within the aTPbit of the defenc"' if thev re 1clcvant 

t the f C"CS st~ ·ed or re i 0.e1 on" ? , 

in re:.£ ,... n· t 

ti n • 

It . s 

re 
in 1 (" .l • 

A 

A 

relat 
in • .+-l. ... i 0 

Un rt1 1 

ovr in 
or ' ., tl ne 0 

is 0 

dii: icuLtie 

must st, 11 1 0 

is, V its ven 

l 

,.,.. ~ l 

.u gc te t o 

0 

t 

l t 

t t 
0 

; 1. 

· on ' , a ear':' to 
; l conc:,i .ra 

o ro e the 

ibj cti 
i 

1 

.·a 

t 
a ' cnui 
d O th 

he object 

tie-1 

r 

0 ; 

r 

L 
t· e 

Com'Tli tt , wa to li1 inate ":.he po sibili ty under t ~cc 

principle oi peo".')le r ..,cov ring ·1herc a cor.1riientator ~::r 1 ..:,e cho 

t o have a ' malicious ' attitude, ever i a .. easo.cWl-

have re,cl~d t1 caJe oncluwio. 

n f t "t 

so ' ul 

0 •ld 

be a I int th t i•·' 
r conclus·o 
at'sfac o.r , 

,, l n ... e 

ma r V 

tha· ic 

or: ' <1 u n=> 0 

abu"'e 0 be co 
op, ,on ... 

In tli 
re oqn'frs d 
of malice, 'lo 

occa..,:i.on iV 4 I 

22. 

C'ts 

ould be 
lnio I in t:t "'Ubj 

} . t 
0vc•~ . f-

lt 

... 
ri 

CJ it 

0mc ma 

orr, \muld 
vir.g to 
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and later 

"the punish:1ent of non-j"ln'"'c--~t defamers is e idc'1tly 

regarded bv those\ o endorse this view aF. a~ 

i t nt obj .et f 'l:h _a r cl· <1. atior t 1...1 

for the interests of the 

order of r'oritie::. 11

27 • 

·cti "I de, 10·.: cc -D t 

Thus , the Corr ti.tte"' should bR . ns · stP it ·n Pit M ng 

damages a v cti.Lable o all vie ims of defamatory stc- teinen s , or r:1ake 

provision for a of~ r of n-8 to 1 L- ~t ~ ~ ler.d h~ 

policv to llow del iber te def- m rd to eC'c,. )e ' ~ 1 1 1c; 

providing tt1e rationale for not ext ndi l<J t.hi:> • f «>r r, ~ aMe 1d ' 

to th t exte , , .he Commi ttcc .• "' t.c. 12 1 

accion in enforcing this concept. 3u el 
pPr lex i.1 

viO 11 

'("\ 1rs 0 

aµpropriace to deal wit the ~,_liberat•.., de aniPr vith ' t"l 

of punitive la.1aoes, than in n ar a dealing with t-e -

of the :cepu-catJon of the l:r3d' ,i 11c.l. 

It .i. contended t. t tlt 1 

'1-ie fi lc1 
em""'t: · on 

, 
amends to -11 ~or 

c . .,.,.._ ro h of -

et· e of le ·- '- ) +-he 

nublishc.r , ,,ould be t• e 

t e reputation of t1P 

to merelv p~ying a lu• tm t 

r' ate rem c 

L ·hP. '>Ubl 

·h< vi tim . 01ld 

still not be adem.1c"lt ?S c r T"le ~r. 

m, de , some d m ge v i 1 1 h v 1') ..... ,~ nn to t 

apology follows. A rin'n~l i~ ~t t On 

with the in · v · c'l.1J,3 no m.=t t~r • 

accusation"-'. 

In t i t of 1i rohl _ 

any apo O'JY to tc'l<e th ' ce 0 

as 0"'Si 1 ) .0 ;')tt;iin - ~ "'01 -
To acliie thi ~, it i ..c • n..,u ..... ic 
cert~ n nul 1 · cat.:i.on. As will be 

the Press C"u c ""O C pl ' i l 

concern a ri •• t. ,., to e e et"' t, 

cccptable level . 

27 . ibid • ?01 
28 . below p . 63-66 

I , .=.t i~ 

-t ... r::..d_ . ~ 
-,,j.. - ..... t 
1' SCl'S"" 

i 

i. 

i 
··il 

• .j eh 

s._,u~ t 

n 
o: r;:y ~n a 

t ~' 
re 

f 
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There is a second reservation arising from this section: 

that is , the unconditional nature of the offer of amends . Where 

an offer of amends is accepted by a defamed individurl , some 

provision shouJd be made for the payment of such spe~~~: damrlges 

as can be shown to have occurred, 29 Q.:J - reed bv t rties . If 

such damages cannot be agreed on , he refu , 
0 tiff to .......... 

accept the offer of amends should not be held age1l 0 e ~· 

extent of claiMing such d mages in Cour . 

he of fer of n _nds as ~uo e ,ted i th ~ ect · .-. · t'· e germ 

of a very important Fae or of defuMation law . ITovcver, its potential 

has not been recognised by the Comni ttee: it rmrr.Jches it 

tentatively and ti.kerc with the idea , only to~-~ rict its appli-

cation to make it 11 the ore ·iscriminatory, r t.1c. t 1 to pr vide 

he equitable over. ge which cu.r. rcsul. t from its uJ: til .:sat· en 

and im~l mentation . 

Dam-aes ~evicwed 

1e r m inin s tio hich raise doubts c." t its merit 

is 1. 10, w 1ic abo ... is1 e- t." e aw rd oi 011 .itive r e ... , restricting 

recovery to cor n at,on only . 

llowing a plaintiff to pro i 
Th(!'>re is rPcog1ds,qbJ c injustice in 

unauly from a dPfc inut · on sni t through 

t e awardin of ".)U i tive damages against the publisLu-- . 

Such damages o , ho ever, erform a useful functioz. . 

Especi 11 if pro·ision or n o£fer of amends is xtenied to cover 

~orrn o · c n~ur 01 those publishers 

gui ty of gross mi"'COr'CU t !"1 ""t be m intained to a·,-,coura e deliberate 

or 1iqh y ne li ent a t'ons. The .... oblem of ab l 's,·dnP such claims 

altogethe ' C nd at the "'a.me tim r~..,cosn sin th ccd F r avment 

by non-i. 10c1..:nt ! ublishers throucrh not extendinJ t1" 1 0 -fer 0£ 

amends • to cover the'11, 1ould ten tm··ard the inclu..,Jon of some 

consider tion as to th~ blarreworthine s of the publ i.;; 1~.::r at the 

time of ass ssi1s gener 

purpose of the prooos 1 . 

29 . below p . 55 - 56 

"' ae: .• • h ~ t nden ·ll defeat the 



- 51 -

'he logical approach in reconciling the to~ ~tor~, it is 

suggested , would be to retain the possibility of an :ard of 
punitive damages , b t c nnelling t e procee s ..... •a rom the 

plainti , o eli~inate he roblem h ri2chinery o= un ue p 

for ach- ..... .1. .g th ·.., Hil 1 b ~ d.i...,c :..:,sCL 

basis of these consider tion~ , it ·s 
unwise to abolish b..:>olutel) t..he i 

l t r. 
co·1t~m 

o:::;i tion 

n 
e 't uld · e 

of 1 i : c..arr · :-T~S . 

Summary 

In summary , the fnllowin~ snec'f'r, 2 cnd~ents to th_ proposed 

Bill are s,Jbmi tt - ~ l t ·~·s ~c t be a o.,... t d in · - t fern: 

(i) 

(ii) 

':'ha+- the u-: sterl st2!tut ·c1 defir.itio~ ~f dc:i. mat-'on 
c i. fpvour of rete'ning t.c co o led 

t · nq ot - af"'ato::- an". or:-d a1 tory 

s·?te n ° c esta lis1e b 

That rest r i tion 

- se- r• , 

of 

in~erted into cl.4 (2) r lating to ~1 

truth; 

e 

cc of 

(iii) That the test su ges tecl in cl..::- n0t e ad.opL c.. , 

and th tl1 t at u .__ SO, """.i.) C ,..., •• 

CO ld re C t.e sam~ con lu 0 n • be..:,· u~·~ 

r t.h te of ':1 n i..c o Ji ion; 

(iv) T'.a ~he provL"·on _o •offer _ amo_ d[, ' .de ... c l. .L 3 

b- c t nd d to co Lot i no ent and ul:ber~tc 

j O ; 

(v) 'hat the scope of such an offer of amends b'3 c s 

ide s oossible so as to best achieve th~ 
.cedemption of the defamed incd vidual ' s r ' t<.:..tir> , 

possibl th.couyn t.,e authorit o~ t e "' -"'JU ... C .-; 

o. C,. J. 
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(vi) Th t nro is · o 1 l)e made .or an a compan i . a· T"ent 

01: apecial d mages vrhich can be proven , where an 
offer o-- amends is acc 0 oted; and ·where i : ic not , 

tn":lt s 11ch re ... usal shull ~ot be co1sider1c:< 
de·:ri e1 • of tl ·C .., :ai t.; 

C • C. 

(vii) 

S<- > l . -, .. : d C 

if . 

'01' •r, 1 +- "" J '"' ... ....,,..:, +-rtlt '.lf"' ~ ~c 0,.... 

the c-r.,... 1 ...-11 r, ' +- ~ I- .,. ... ~ ... ~.t-; '"') . - ' 'hr, 'er 
ap .1 0 e oci ted, .i:. , 1d,1 me .t 1, ) r obl 

will st 11 be i yr. bjt d i1 h ' s e (' ' .. ' 
or 1 r e w·r s ·C I C C:(; '. --h -

punitive danages a,... l · ··:le ~0 ieving _f f"cct, 

at ,re e:-it n a\mrded .: r sma n r.ib C 0£ ea~ . 
whe ... - -· UC~1 a ou 1ctio, cl ,:,erv1. 'I e re•·tric _,y-. 
offer o .... me s :Cails to .)rovid~ h > CO, ,re 

to publisl.ers befo et · can t.rul f cl hee to 
have been b )rderl i .2 case,;;;, po.;s iDl/ car.,..ying he .. iV 

under the nre~cnt la·;. 

I 

) t 1 

.__ 

. 
(_ '·- p · ii. cte 

ge fill 

·he ubl isher 
- , : ab ·lit~-

' 0 I 

-.r-
a e--- ll 

' i. tn. " 
':"C l f .er:::essar:• 

~ le t i .. , 

F rt e , h efa 1:d .;G:r.son · - til! . ubj et t.c LK: ineaualit • 

of beina corrtoens t .;d for. ~c1.maqe j one situation , l>u .... L di rerent 

circurns tances , ei the·- becau._i..~ o t 1e ttature of 1.:.10 or:cas · on or l..11e 

publisher ' s action , the s mr; daria ,e 1TOLllc1 o unre:•l' 

't:'or '1ese re so .s, .UlO'l h t on th 

Pr l , it cannot be accented ar. th mo,.. eo .:!. . ., ~, 

The i.,.. th ' ,... -, , n V 
1 

10•.re--,-, , 

gui to e fo o din cor~ 1 der- ion o c.s s Ln the alternativ e 

oropos d elo ·~i 

'31. be ow p .68 
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but by what the defende t ou 1t to be made to 

as unishr1ent for hi"' outr.ac couo conduct". ~g 

The Present , and Possible , Scone of Dama es 

Under p r esent 12 , damages may be claimed ir t. r0e ::;ituat ions: 

' special ' or ' s ecific ' damages can be claimed in ca~cs vhere actual 

pecuniary loss c n be shown to be a direct consec 1e1.cc of the libel , 

but no longer have to be proved in order to recover at all ; 40 

' compensatory ' or ' general ' damages , payable for nutural injury 

to the plaintiff ' s feelinJ , such as distr ess , ment2l 2in and 

suffering , hurt ride , or loss of selr- confidence ana respectability; 41 

and ' exem lary ' or ' punit ve ' damages , levied aga:nGt the publisher 

a a result of his gross irrespor-.sibili ty or guilt:? motive in 

distr'buting the defamatory material . 4 ,., 

a) Special Damages 

Initially, when the laws o[ slander and libel \mrc senarate , 

it was necessary to prove actual )ecuniary loss to recover through 

the latter course of action , but not if the st~temc~t ,as libellous. 43 

This anomaly was disposed of by s . 4 . of the Defamat~o .. £t 1954 , 

which made such actuai proof unnecessary i~ either case . This does 

not mean , however , that such da~a c cannot be nrovc 

in the total payment of compensation . 

and included 

It would appear to be a funaar1e11tal ri1ciplc th~t any person 

causing specific moneta loss to another by a ~tater£ 1~ should 

nut that person back into the relative financial )os ' tion e would 

have been in had the statement never been made . Clear cases of 

such damage would be drastic cutbacks in sales , not attrib utable 

to other causes ; cancellation ofcrders; loss of credit facilities ; 

loss of employment . ,uch consequence.3 can be fairly tied to monetary 

values , so the problem of assessing appropriate dama,cs does not 

arise . 

39 . 1972 A. C. 1027 , 1079 
40 . s . 4 . Defamation Act . 1954 
41 . McCarev , . Associated rewsna ers Ltd (no . 2) i 6~ 2 ( . , . 6 , 104 

42 . Broome v. Cassell ( supra) ; ~ v. John Fairfn ~td (1 6u) 117 , 

C . L .. 118 
4 • Ratcliffe v . Evans ~39~ 2 C. B. 524 , 531 
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To this extert, it is co sidered that damage.:; or :Jlec~fic 

loss are justified , so long as they are shown to be readily ascertain-

able, and a direct conseauence of the libel . Furthi - , they should 

remair available to all ho can fulf · 11 this conditiv .• ..., , including 

those who at resent cannot recover beca11se of some ... :tvilege 

atta hing to the occasion . 

If: one person s· ffers loss us a result of a de r2...""'.1ui:orf statement , 

he has as much right to recove dani:l. es as any ot :er ,erson so 

.injured, irrespective of the ccc D Lon on t,•hich it J..... ublished . 

The amou 1t of extra cost that may be i 1curred by t:1e ublisher as 

a result of th's refo:-rn would not , it is submitted , lnce him under 

great hardship , as cases vhere ...,uch damage could lr rovcn would ::-iot 

be common . Tn the light of tie -urther rerorms ·i"'c-c~tea, 44 he 

sho•ld be pre ared to make some concPssion to the i j !red ryercon . 

b) Punitive Damages 

Punitive damages are often accused of serious • sti-ling the 

press i n many areas of publication, esnccially where a small 

independent paper is void of solid financial bac'·i. , a .d cannot 

afford to pay high damages , and as a result is forced to be over-

cautious in selecting and ublishing infc;.rmation . T:.e difficulty 

has been one of reaching a roper balance beh cen wh .t is effective 

as a deterrent , and what extends to a condition of scl -imposed 

censorship . 

The Courts have been wrestling with this roblcr'l 

decade , and the osition is still not clear . The Ho,.. 

or ,:he past 

of Lords 

attempted to clarify the situation thro gh the de8. ,··.o· in ookes 

v. Barnara, 45 where Lord Devlin lav down three cate 

which r.mnitive damages mar be awarded: 

- · cs unde 

(i) o ressiv~ , arbitrary or unconsti-'-utL 2.i. 

action b£ overr..f'."ent servants ; 

(ii) vhere the defende'1t • s conduct haf! bee Cc. lculated 

to make a profit c ceeding probable d qgcs 

payable ; and 

44 . belo,p . 60 
45. f 1964) A. C . 1129 

-· 



(iii) , here expressly authorised by ... ,tatutP. l( 

Such damages could only be consi ered 1here the corr:"\cnsatory damages 

awarded were inadequate to su.cfi iently ' punish ' the n1blisher who 

11as motivated by orofit.~ r 

This case was confirmed for English law in the decision o~ 

Broome v. Cassell 4
8 

·where 1..:he t.1 ree categories were restated with 

greater clarity . Govern~e1t functions were def{ !ed as those 

with governmental character, as opL)osed to acts of 2. pcivate 

citizen; 
49 

and a"l attempt was made by Lord 'vilber orcc to widen 

the ' profit motive ' provision of the second catc~or to include 

"irr .soonsible, malicious, o~ o prcssive use o f pO\rcr" • • 0 

A conflicting ap roach to unitive damages has mcrJed 

through several recent Australia::i. decisions. The H~ h Court in 

~ v . John Fairfax Ltd
1 

considered itself not s._r·ctl~ bound by 

Rool·es v . I3arnard
2

, and therefore, not lini ted ir. t'1eir awards of 

damages to those falling withi~ Lord Dev in ' s three categories . 

Argument for. not adoptin9 th Ho se of Lords dee is:.i o . · •a.., based 

partly on the differer-it statutory basis of the Defana.tio. La·s i .. 

the jurisdiction , .., and .artl , on the too 1-estrict · vc nt:u::e of 

the actual words used b , t .c Er-i' lish Court . 'i'he i 1
"' Court , in 

refus ing to a) ly t e a1thorit said 

46. 
47. 
.1 

4 . 
r (' • 

1. 
2. 
3 . 

"I am quite unable to see '· · the la, r-ho 11( 

1 esc favour on ,., -on0s rom."1; ·v·ed w · L,., c r i 

rno::. i ve tha , 1 ~0::1 ,ff 

mu ice or ~ nd ·c .... · · a ,. r 
de("re 

-f':c'lrded y 

with a contumelious disrer.ard fo- the ,la nti~f: ' s rights .
11

4 

1964 1 .... . C • 1129 n . 1226-122-
1~61 A.0 . 1' ...,,.. ., . 1; 2 .l ~ t 972 A. C. 1027 

197~ A. C . 102..., , 1029 
1972 A. C. 10~7 
896 117 C. L . R. 11 
_196~ A. C. 1129 

96 117 C.L . R. ]" p .12" 
966) 117 C. L . R. 118 138 
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'T'he H-Loh Court came to a  s inilar conclusior, l Ure v . 

ustrnlian Consolidated ress, .- 1ihcre it agair re used ,_o restrict 

+- e situations allowing for unitivc damages to those :::iet out by 

,ord Devli_n. Phen the case came before the Priv Cou cil, the 

High Court' s action was considered justified, as the .:ustra.lian 

law was regarded as clear, consistent and satis.=acto::, <1nd not in 

need of any such change as that proposed b 1 Lord De, :..i. . • 6 
the law in Australia remains that sucn damages 

m· ... nu..:;, 

"can a ply onlv where the conduct of the de_c d0 t me.r-i s 

nu i hrnent, which is onl r considered to be so l' 1ere his 

r.onduct is wanton, as 1-.,here it discloses f_-2ud, alice, 

violence, crueltr, insolence or the like, or a0 't is 

sometimes nut, 1vhere he acts in cor:.tumelious cU.::rec ard 

of the laintiff' s riahts.".., 
I 

The .. osi tion most fav""lured in : ew eala 1d fo1 ·:: closely 

the ustralian decisions; as rccregor J . stated i~ -9.!:!-. v . McKnight 

"It seem to me · n viow of t·y.: decision of the ~ ....,,.., 

Counc:.l i ]\us tral ia:1 Consol 1.dated Press v. QE.s_, the 

.Jew Zeala d co 1 ··to ar =-' riot bound JJ:Z Lord De rlin' s 

decision",r 

2nd cons dered the tesc of malicious, Jindictive, arr) at or 

high-handed action most ao~ropriate.10 

U th thf' ap!)lication of the rinci ...... :!.e fairly 110 • establishc 1, 

it a pears that botl1 .. ew -.:.ealand and Australian ou:rts .ave igncr""d 

ne of the major factors behind tie ..,nqlish decisio. i"": uttemptinc; 

to limit the scope of punitive d&nages. Despite 2r u cnt put before 

the Law Lords, the · re-f1..1sed to declare 1,ookes v . 

5 . 966 117 C . L . n . 1~s 
6 . 
7 • 

q67 117 C . L .r<.. 221 (P. C . ) 24 

s. 
67 ll 

9. 1 -6 
10. 
11. 

r<_irfa. Ltd (su r.a) 0Uoting 'I1ay 
(L'Vl) .196 

N •• L.~. '30; sup"'o tcd obiter in~. v .  _ . 
in general di~c ss·on f a~~aJc~ re breucl 
~. ~ . L. R. 3  , ~~ 

' . 1 • L . R • 3 30, 3 3 3 
A • • 112() 

-d c"Jregor 

7,_) 1 1 • ..3. L . I . 
romisc. 

-· 
-, 

f 
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inconsistent with the former law , but were ..,enerall, loath to 
.,tenr its authority . The greater.:;t di£ fie· l ty ti-ic co,·:i::t found 

,,-as to ma e the 1 n.ttive nature of: t1e a\·1;:ird cor1pa_'b c uith the 
toi:tious rerned o rompensation for the indivudual ' c: 'oss·hence 
its restrictive ratio . 

As mentio·1ed above12 ti-Lece a ;ards dra v voc.L.;,:;:-o, s ·. position 
4 rorn those l'kely to b:; thsir 1·1i-:ttr11s ' , :,urtia 1_ n -'-.e grot d:::: 
t.hut they are ~iear 1 ' al· ,:.ys too 1igh, c ·1d therefore tc Leav:i a 
burden for t' e nres~ to bear, and because of t:.e g .. :c2.*· :cri atior 
of taking a case to Court i.1 the ope of reccivi~10 :i. " ure anc1 
und-oerved 1r- indfall '' . 11 'i'he Co , drm: - - - - ... 1-1. 
a dividing line between those who sho11 1 d and should ot be subject 
to puni tive damages; the Australic:..n Courts drm,• Lh!c..ir o· n elsewher':? . 
It may aopcar that the Australian reasoning is more \;:.lid , and 
that punishment should be extenued to those cons~ dcrcc1 1 ):v the 
Australian cases . However, in either situati on , the 1 .1.11.:;aticL ctory 
result is still that the plaintiff recovers more th~. 1e is nctually 
entitled to, through mere chance . .Surely, the best v.·-proach Hould 
be the continuation o f the aHard · IKj of such da,,12.gt:::.::; i:-- ;:he terms 

accented in ~ , l::::; coury l ed with _he d'..m.'1c llinc of t 11c :--re .eed:::i 
r. f t l . ' . .,-,F OL suc1 aw2r s ara·.~ rom 1e ain~i-- • • 6 • J. In this - minir-;un-

standard of deterrent is n,aintained , ui th no encou1.,-ger ent being 
given to a potential l a inti [f t.hrongh the ryo.ssibi lit: of ::.nmensE-. 
nrofit . 

c) C'o rn·)en.s2tonr Dc1.ma0es 

The .rho e quca-tion c - fi (inq ccmty'' S"tion to u •• -...:pecifi.c _oss 
is really the one which provides the greats ro· 'c1 •• ' -vr the press . 
Punitive damages are control~uble; to a large e:te1t situations 
which lead to an award of compe1sator· darn .... g-s do :;o through no 
fault O~. U1e ublisher . ':10 some c <:tent this has b :=e recog!1ised , 
in the creation of various privilegeo and associated a~Lences, as 
well s _ove::-ed to some ~-:tent by the ' o:~fer of amcDCc • •)roposal 
of the Fa 1 lks Committee . 17 If it provides so many 'l-oblcms for 

12. above l) . 50-51 
13 . por.Lo~d ~e~a , 1roomo ~ . Ca5scll (supra) p . 1 u 
14 . 197 A . C. 10?7 
15 . (1966) 1 17 C . L • • 1:35 
1 • be 1 ow p . 6 5 - 6 6 
17. above j, . 48 
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the Press, does the corres!)ondi r va ue to the n.La_:_ 

uch a considerat i.on? '11he probler, then boils do· r. to: 
- out.· 1- igh 

Tc, ... > 

r:1orietary ayment t:hc most aop -o) :ic1i:e r.eans of rcdc _, ii .. g the 

·· ndi vidual I s r0rmtation-:- As ea -1.icr r,,cntioned , 1 -1 ere c:1:-e very 

real difficulties in f ixin0. the a oroDJ:iate amou.1t damagc:J , 

amid resnures 1· rom ear::1 1;a ty, a 1d awards nave tended c.o oc 

s1ilistantial , if noc incredible. 

Few would contend that damages have the desired e.'.:.fect of 

redeeming t c individua ' s re utation. Money r.1a · c.o ., )CTI.«:?atc for 

the plaintif~ ' s own hurt feelin<Js, b 1 1t does little to _:_nform those 

in whose estee~ he 1as falle·:i, ·.hat the .stntement a 'l no foundation . 

Even if the a,~rd of damages i uidel oublic.:.scd , .. _._ ,till lac ~c 

an emphatic contradiction o.[ t:1e statement undc:- .cov~ c ? • 

An attempt was made to deal wi eh th · s pro} ler.i in .J<.~w Zealand 

in s.6 of the Defamation Ac+- , 1954, alloving for an 0.1..fer of amends 

to be made, to replace a damagef3 suit in the area of 1'nintentio11al 

defamation . This does have the potential to bri CJ to the attention 

of the public the fact that the statement was £alee, a.id was 

ccepted by tlle publisher to be :false , and s such ~c a deJ.inite 

dv· nee on the earlier damages remecly . This ao·)roach uas oasicall 

the same a.s tlat adopted by the majority of -che ""aulks Committee . 19 

fowever , 3uch an offer seldom fully redeems the d.i3.li,Rged 

reputation . There may \ ell e thoue who rea ~ the f 11 de:."amatorJ 

statement, '"rhich Hill usually b of t],,,. !aturc to at ::: .. :act u lal.·ge 

amount of public a1:tention, but /ho ai to se the rctrc::i.ction . 

This may be attributab e artl to he failure of t 1e .,. ress to 

oubli h it wi tl su ff icicnt promiue1 ce, so that it ,. :ossed ov r , 

rather tha11 considered with the sam- authori tv s : .e ar1icr 

st ement. It i::o perha s undcrs audable that the "'l:-e.:;s are unwilling 

to ublish c1pologi es n too eye-catching a mar 11er, s l: may tend 

to reduce their credib.i.li ty, and possibly l ad to a c1_ o) in 

c rcuJ.ation . 

1 • abo,e . 53-54 
1~. a o·e n . 47 - 4P 
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However, it is a act of life that. the p ... e::;s Ti1Uf' t. .:i.ccert , 

s the result of the inherent risk that such errorD 1 a occur, 

that the consequences of their ac -ion r.ia sometime::, · mr1: to their 

detriment . Further , it · s extrer11c.l-:,· unlikely that c.hc locs or. 

profit suffered through the publication of an a o.lo~ ~,ould 

exceed damages payable under a succ sof' 1 l.ibel 2.ctic. s eh on 

approach ap, e~ ~ to work to t.hc ovcrv:l advc1~tc1ge o ... he pres. 

There rem ins the robler:-t t.h-:t. cuc!1 on a'"'olo'""· , .:-. not full:,r 

~edeem the defamed person ' s re.utation, as lt ma - ~· , 
( -~ .. to circulate 

to all those , ho r -ad the oriainal stai:em~nt, anc1 th~ sti~--r.1a 

att~ched to su h an a t tac on the nlaintiff will re ~in ~n the minds 

of most, and be associated with nim, no mat-c:er what a_._)O.LO<JY is made. 

Furthr:.ff, such an apology may be inadequate in that it relates solely 

to unintentional defamation, r ther L:han al.low:lnq .01. ,..,,ich a remedy 

£or all victi .. s cif dt:fa ato ' s-'.:aterr:ents. Afc r·e t L )DC· e1 -lier, 2') 

it is the rederr.tion of t 1e indi ridua l ' .:: reputat · o •1h :_.~h ~h:>uld be 

caken into acco nt, rat er · han t. l ?'.'c:'..ative cul') 

ublish r , a~d , as uch, a: .. y o+ _e::.· o_ arrends _0.1. 

all def atOD 3tatements . 

'.il · t of the 
d ~c extended to 

I adoptc , such an a p!'.'oach '·.' u d e imi at"' t.:1-:) ric--d far 

the co~~liccted and co~trove~slal distinc~ion- be~1ee· ,tatemc~ts 

m~ .~ on differing occas~o s, and thus lead to a 

a e::quate remedy, both fo the re ·..., anc"' t e ind ·" ± _,·-1- . • 

The remaining , rol)lcrn apnear.s ... be one o 'T'.:1k · -g .... ;. c ~n 

a·)ology authoritative, widely p:.ibl ici •·ed, a··1d -v il ~le to all 

defamed persons . It is in reg2.rd to · '1e e ·tent and ,£ ~hori ty of 

+-he apology that the role of the _ ress Council be·<: mes irrioortant . 

r>. a ove p • 3 5 - 3 7 



OUNCE" 

'.fhe P!" _., cc,ur.cil is a bod r .,cldo,n ut · lised ,d~r our ,resent 

.., stem of defar.,::..tion law. t-Jhile there is an O:') ortmii:y for 

Jbt· ining "'mac_ , there i 2 st.b 'tur.tio~ incentive to · -.c a 

ca,e to Court-, -h<:?r than ace_ -c str~ign · a olo ... 

t 1 t e 1.courag,-:3 1ent ··ms t be · ,;'_ thdravm, as i , l<J~(.,st. r 

i 

it '01-lld 

sr>em logical tha. · the Prcs:, Co 1i1 ,i2. c• o· c1 ta ·c a 1 ,_c _o i. e:1c 

o le i.n the no i..ci:1g of thr. r~"',lucc:-,1'.::nt law. I i.: , ) l 

of .ts rns .nt ale. 

1ork..:.no.:, o the Press Cou ,cil 

The cone to~ a ?rEsc Co1nci 

a Governmental Co ission of In_ ·i 

01.iginatcd in E .. l nd, ollov' g 

into the lr0sn a c ~ssoclated 

problems.') T  s res l ted .ir:. a body b"'ing forncc.1, co ,., ;.t nc 0( 

Lay persons and represeni:atives of the rire;s:::;, 1 de c de. t of 

overnnent, t •ntc' ovnr the oneration3 o~ the ryres~, a.c See that 

xpoct d st n ar s were mai ~~ ed. r," Con .cil ~ 1--c , st2.blis 1cc.l 

deal hoth 1'ci c1cr7cG o_ un~t ical or .cqliccnt c the 

part o:=: the .r os, nd co:r:.ccs1 or,"'~ 1c co .p ai 1t< /~ _ ~ • sss about 

t. e actions of the u lie, or ryri vai.:e · ricli 1i('..1a 1.:,. ,.,11ro"..lgh the 

lc.!:ied interest"' of i 1.:s rtJembe.,... ~, ·. t nr~:::.c1 ts a · al r r·cc"",. outlook 

•.hich takes t e elrare of both L:1e rned5.a and ~ e ·. ,c:i.tvidual to 

heart, and it-decisions, t::oug· not le c..lly e-:iforcc-1:)lc, carry 

weight in most q, arters, it,., d · rcctivcs sc.:i..dorn beinc : nored. ,Y_ 

The conc~~t was ado~te i. 

1r. th the est. ljshrnent o'. the 1Tcw ealand Pre~s .,our..cil; a body 

consi ting oi an ind. endcnt chainn2n, ~ir ·1trcc ,or··, q represent-

at've of L unlic, a·1d tuo press r.eprese.1tativc'J, o· - · journalist 

2:.. Royal Corrunis "ion under Sir David Ross, establi.:;1 c•.:.1 i 1 1 JI' 7 , 
origin lJ.·, o enqu re into t1--, ·-m~i.n-of t'L p-...,~,~, ·,1.1t 1 ~ 

included nrovision to enquir-into journalistic standards, 
fol lowed b · a second Co, ,ds..;,~O 1 • 1 61. 
v.~. Jev•, 'The Press Counci1 ' , ~ c~ill n , T 

967 ".') .. 
• .;,J L. 

-.. r 
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ila nttff bril qi.ri. the c, /3 _ ..:.o ·;.:he notice of the Co1·~~~ . It is 

Ver ttnl'iJ A r tli;-:1'-_ Rn' ifl"l'JrO ic+--' 0-:Jl or.c•1r, 

the art of thr-> ,on ;i., as t:. PD ess meMbcrs 

~n- case, on 
c un, ,; ~., in0 to 

be too harsh on t e.ir -fellows, especiall ·• if the b d • as subject 

to greater ublic scrutiny. It is equally unlikel · th.:1t they 
would be too lenient in t1 eir actj on, :-:is the r-otcc -1-·· o- of ":.h".) 

ood ame dnd i tcgri ty of the press ,,ould be of nara. O' nt 

importance. 

In this w-=:."\, it is suc.0este, t1e true re ,·a ..., r demn-t:i n 

of e 1t ~ion 1 c ach cved tote r.atcst ~o~a·blc e·t~nt, 

-'-h the le,,st po"'s ible bar chi..., be inn i·1curr _d b t:i > 1blish r, 

· n defanation cas s involving . e. bcrs of the nr~s.... I'.: \mule - ::;o 

reduce the ;orklo- d of t-he "::o 1rts, and r.:ak the Ccnncil a 

r·ore practical and effectu2 l body . ost in ,ortan'.: · t. ivill 

eliminate the inpra tica · t , u .. d virtual im oss.i "' of 

l<:1cing ecuni ry values on re utution; le, ve tl e ~r,..,,......... es•)eciall .. 

small publications ·with little f"r.ancial backing, ore lee1 ·a 
in publishin m·-ter:i.al it crood f" i tl ui t.hout.: he _ c.a ~ cri inc 

damages; and remove the grec t tc1 :)Cat.ion for p ~o c '· ri 1 a -Flims ' 

technical case to take i .t to Co· ·t j n the hope o. r;u.' .i.nc "' !"l!'"O~i t. 
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A REVAMPED DEFAiAATION .3YSTEh 

It is submitted that , to achieve the most e it'-:)lc result 
or both the nublisher of a de .. a tor~ stater.en .... , (.;. d the pcrso!1 

subject to that false statement , tre follo1ing sys·c b- adopted 
i 1.avour of the resent defamat.:0.1 la.;: 

(i) lihere statem nts are made by the Press , 1::10 should 
be referred directl to t 1c Press Cou"lci.l, i 'lit 3.lly 
bJ-pa..,s1ng the Court altogethc . he Council will 
ev lu te the state-cnt, ·--robabl alon i...: ...... d.: ci.on _l 
lines refer c6. to ear,.:. i-, ., a d ccid o·. -_, 
pro riute .e e i l - t ·on to be take . t ·i~ 1 

hav authorit to ~cnt'on ~ 

or o gy to · 1e e 
:m li £y t 1c effect o.P. t.1 

- ,_i ~ ~ it -o 

0r' inal ::::tatcnc 

ion 

Su Jm · s · ons on s ,eciu danage rm::7 be .1ad U e c01..mc:!.l, 
ct 1d cllo ,ed .L. conside;:ed ~~rictl r justi ·ea, ·:i. ..... h 
th~ right of 2 ryeal to the .iupr me Court . 

The Cou .cil ould al::::o ha ·c th 2.\.:t 0rL t ~ , 1 CV} 

n1n'tive damag son tic• lisher, whic·1 , · l · e 
subj et to Cou-t aJprov l in all cascg. 
fron such a etermination may also be .1c 
the Cour~. 

( U) l ere stntements involvet t 10 individua 
t1 e pub!. ic, thE:! cuest..:.on wou'.'..d be ref r cd ~o the 
'l ,reme C urt :Cor deterrr.inatio. as to .f 0 .... c ... or 
not it was defanator. If so, a decicio, 20 to 
he mout ap ro riate for of supervised d er L,ement 

rust be nade, to suit t1c aturc o the ~ ·, idual 

ul) l · at n corn'?lainc O-. 3pecial damar C" \ ·ould 
b ava abl on apnl · c(; tio: and p!:'ooL t i.ve 

damagt:"" ma_ ;)c,; lcvir:1 ~n er.~ous cases , a .. d .:re tcd 
b, t.1c Co"-lr · as c. nc . 

30. bove .22, 43 
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Such a systen depend.., ul ~i ( ~cl on t. e co-o c.· tion of 
t. e press. It ould seem unlikel , ho mve~, t 1 at Sl'C co--o er2.tion 
, ould not be forthcoming, as t 1e only scand to u.: .rom such 
a s~stem. The remcd sug csted :~ :ar lc~o op receive ·o them 
t.:han that offered under t 1e Dreser · law . r orco•vcr t G" ,... 101:"..,~ 

r .. ake u m&jor step :in p1,.bl.ic rcl::t·ions, nd aid the 1.."P"'\ ....,aint 
cublic confi cnce in the intcs,ri ": o-+ t e press. 

"The m, o de£ arnut · o .. "lever recco··ered f .r-0:-1 · -"' - l "G 

""tart . Its long hi ::;tor:.. is rr.ar ed b r :re r :-:dstern. <. ·• .s-
s-tisfact.:.on, cltuns_' _· 1 1dicinl 'nnovations, ... 2 ( 

na tchv ork r forms whicl-- h , c ude t· e .L:n, c :c ·- · .. i cl· 
conplex without rescn.:.ng it . ro1 : t:::; cndemi c -· 1, ,.. 11 • ') 

.., 1 

'10 ld 
ini g 

is hoped tr at thj s grasD roots reform , very bas:LC' v .d simplistic 
both c its nature and a lication , can nrovtde an alternative 
which trul" satisfies the ne dr o-t bot the compct · . · nterests . 

21. Flem ·n , ' Tl e Law o: Torts ' o .cit. p.456 
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