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In rebuttal of this it is contended that the initial
statement is the one which does the damage; an apology may
serve to redeem the individual's reputation to a certain extent ,
but the accusation will still be associated with him, and his
behaviour will still be suspect to a certain extent in the
future. By the nature of our press structure it is rare that
an individual will have available to him the same resources
for publishing a clarifying statement or a denial that the
original publisher enjoyed, and his reply will accordingly not
carry as much weight as the initial accusation. He is then
left with the stigma of having been accused, albeit falsely,

of some anti-social or corrupt practice.

Further, the fact of failure to pursuade the public to
ignore the earlier opinion may be acceptable in regard to mere
opinions or points of view not directed at one indiwvidual; but
we are dealing here with a person's reputation. It is wvital
that his damaged reputation be restored, or that he be

compensated accordingly.

Is such punishment for the making of a false statement
inconsistent with Mill's theory? I submit not. In the words
of Mill

"liberty consists in doing what mme desires ... When

there is not a certainty, but only a danger of

mischief, no-one but the person himself can judge of

the sufficiency of the motive which may prompt him to

incur the risk ... he ought, I conceive, only be warned

of the danger, not forcibly prevented from exposing

himself to lt‘ll'

No-one is suggesting that all statements as to the character
of an individual should rot be made. While that may be
desirable from the individual's point of view, it would not only
prevent the provision of the necessary warnings earlier mentioned,
but it would also clearly violate the rights of the press to
publish what they considered relevant. All that is being
suggested is that there is a risk attaching to such publication
that the reputation of a person may be damaged; and that the
publisher should be ready to take that risk. If the price

payable as a result of such risk can be minimized, well and good.

11: 4dBia pl8
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This defence, as with that of qualified privilege, may be
defeated by the plaintiff's proving 'malice' on behalf of the
publisherﬂg even if another person with no such motive could

have written the same reportso.

Innuendo

Although a statement may not appear, on the face of  §
to be defamatory, it may be considered so as a result of
extrinsic facts not included in the text,. ' Such facts must be
shown te have been within the knowledge of some of those to
whom the statement was published7. and their existence must be
specifically pleadedq. This claim may be coupled with that of
an ordinary defamatibn claim based solely on the content of the
statement,.

Sluma; y

Thus, the defamation law in Yew Zealand, based predominantly
on that of its British counterpart, has attempted to balanee the
issues of freedom of speech and right to reputation by
recognising the damaging nature of a defamatory statement, prima
facie, but allowing that presumption to be displaced in certain
circumstances; thus acknowledging the necessity of free
reporting in certain situations where the individual's right is
subordinate, and allowing for the reasonableness of the
publisher's actions in others.

Unfortunately, there are severe practical difficulties which
arise from such qualifications to the basic rule. The greatest
of these is uncertainty, and is the basis for many of the

present day attacks on the defamation laws. Vhether or not

2 statement is actually defamatory is seldom in disputeq.
dowever, it is often claimed that, not knowing whether é
statement will be caught by one of the privileged categories,
bublishers tend, through fear of legal reprisal, not to publish

uch of the material to which it considers the public should have
Access.

19. Thomas v. Bradbur new Ltd [1906] 2 %.B. 627; wilson v.
Manawatu Daily Times 257] N.Z.L.R. 735,

50. Thomas v. Bradbury, A ew Ltd (supra) 627.

1. Grubb v. Bristol United Press 1963 1 0.B. 309, 322,
"an ‘innuendo is based not merely on 'the libel itself, but on

an extended meaning created by the conjunction of the words
with something outside them".

2. Cassidy v. Dai M r (supra) 331. 2
3. OFF B—_L‘T':enz V. t“i‘f sln-'u&%sz'tn 1971 N.Z.L.R 386. _ PTQ .
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Tt would appear that the only way to get rid of such

ncertainty would be to abolish the system of qualifications on
such statements. It may be felt that this would create even
more of a dilemma. It would necessarily result in either all
statements being considered defamatory, with no attention being
paid to the surrounding circumstances, or alternatively, all
statements being permissible, as to withhold them may deprive
the public of some relevant information. The latter situation
has already been considered6, and will be discussed again
1ater7, and is not considered to be a viable alternative to the

present law.

The former, however, may be, if some means can be found to

escape from the present situation of punishment of the publisher

if the statement is shown to be false, to one where the emphasis

is on redemption of the lost reputation. If the punitive effect

of damages was no longer a deterrent to the publisher, except in
cases of deliberate misconduct, and the individual cound be
recompensed by some other means less inhibiting to the publisher,
it is argued that the problem could be resolved to the satisfaction

of both parties.

So, while the balance of interest in New Zealand is
theoretically fair to both parties, its confusing nature and
uncertainty of application frustrates the achievement of such a
balance in the practical sense, and some reform is urgently

required.

6.. above p.14-21
7. below'p: 38




AMERICAN TRENDS IN DEFAMATION LAW AND INTERPRETATION

The most important challenge to the established common law
principles of defamation has come from recent developments in
the United States.

The turning point in American libel law came with the

decision in New York Times v. \ullivanq, a case on appeal to the
Jnited States Supreme Court from Alabama. The case involved an
advertisement supporting a Southern civil rights movement, and
esulted in an award of $US500,000 to a city official in charge
of the Police Department. Tle had claimed that false statements
regarding police action referred to in the advertisement had
adversely affected his reputation. The Supreme Court, £finding
itself faced with a decision which was against its conscience

to uphold, as it would have meant a payment of a very substantial
sum to an 'undeserving' official, could only reverse the decision
on ‘constitutional' grounds. Thus, after much self-justification
through references to the First and Fourteenth 2Amendments to the
constitution, the Court arrived at a new standard for the granting

of damages for the defamation of a "public official’,

The new ruling allowed for recovery only where the official
proved that the statement was made either with the knowledge that
it was false, or with reckless disregard for its truth or falsitylo.
This principle, referred to as the 'constitutional malice' test,

made recovery by such an official virtually impossible.

However, problems were subsequently encountered by the
Courts in applyving the test; it had failed to define the limits
of application and explain the actual test adequatelyll.

The test was applied in Garrison v. Louisiana there being

o ®
extended to cover cases of criminal libel. Later the words

‘public official’ ruceJVOH cons deration in Rosenblatt's case, .,
being apﬁi 13
resulting in the deflnltlon/to‘persuns in governmental positions

. 376 U.S.:254 (1964), 11 L E4d 24 686.
supra p. 706.

O. "supra p. 706,

l. Frakt and Moran "The Bvolving Law of Defamation : New York
Times v. Sullivan to Gertz v. Robert Welch Inc. and Beyond",
Camden ‘L.U . Vol. ‘6 Wiat “"*75 Mo, 3 p.

128 r=%19 U8 25,130 -(1864)

13. 383 U.s8, 283 (1965).

=0 0
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"such apparent importance that the public has an
independent interest in the cualifications and
performance of the person who holds it beyond the
general public interest in the qualifications and
performance of all governmental employees”14.
This criterion was further widened as a result of Curtis Publishing

Cos “vi-Butts and Assoclated Press v. Walker to cover cases
15

16
involving the even more obscure 'public figqure'.

By this time, however, the Supreme Court was becoming
increasingly divided on what standard to apply, and how far to go
in applying it. Opinions ranged from Justice Black in his desire
for total abandonment of defamation cases as unconstiuutionall7, to

those, such as Justice Goldberg wishing to confine the application

=

»

of the New York Times standard strictly to *'public o?ﬁicials'lo.

The Rosenbloom Test, An alternative approach

The Court next embarked along a quite different route. Rather
than considering the individual involved, they looked at the subject

r“latter'

"The real determinent underlying earlier developments
of the First Amendment restrictions was the presence
of public interest, or concern about which information

was needed or (about which dizcussion was) appropriate

4 ~=

to enable the members of society to cope with. the

exigencies of their period”] ’

-

Thus, in Rosenbloom v, Netromedie.,)m the test of 'public or

general concern' in the material published was adopted. As a result,

14, supra 386

15, 388 UsS,.130,(1967)

16, 388 U.S. 130 (1967)

17. see below p.38

18, 376 U.S., 254 (1964), also Justice Brannan in Curtis v Butts (supra)

P19, Frakt & Moran., op. Ct p.41

O., 403 U.S. 29 (1971)
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In applyving the Rosenbloom. . public interest test, the District
court dismissed the claim for démaces, irrespective of theilr acceptance
of the fact that neither the ‘public official' nor 'public figure'
rests had been satisfied. The Court of Appeals for the Seventh

Circuit refused to overturn the finding, supporting the application

of the Rosenbloom principle. The case then came to the United

States Court of Appeal. \

In considering Rosenbloom, the majority decision pointed out

the gross uncertainty which must surround any case where no more
than three of the eight judges could agree sufficiently to write a
joint opinion,96 and where five different points of view were put

forward. Such a decision cannot truly be regarded as an ‘authority’.

The majority then embarked on its own examination of the
various interests involved in libel law, recognising the inevitability
of some element of false statement arising as a result of upholding
the principle of free debate, 7 but at the same time acknowledging
the compensatory needs of a defamed individual..,, FHowever, while

~ =
7 ¢4
i D

concluding that some balance fair to both sides must be reached,

no

it came down on the side of the publisher to the extent of reinforcing

the New York Times principle in regard to public office.., The

Court declined to affirm the majority ratio of Rosenbloom as it

considered it inadecquate to serve both the interests at stak= :
the private individual as well as the public official was subject

to the rigorous New York Times test, and the publisher still lable

even 1f he took reasonable precautions, if the statement was not

one of ‘'public or general interest‘.jo

It did, however, support the New York Times viewpoint that

the public official has greater access to the means to rebutt the

accusations than private individuals, and assumes some degree of

r: U.S. -
26, = U,8, =
275 = UyB8s =
28, . = U,8, -
22, =~ U.8. =
30 U.S
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while the clarification of the principles involved in a defamation

nears that this will not be achieved as

{
2

1

suit is a laudable aim, it a

-

a result of the Committee's recommendation. As the minority report

indicated, it may be strongly argued that such a statutory definition
is not only unnecessary, but is also unduly restrictive. There
seems to have been no pressing reason for the embodiment of the

definition within one statutory provision. As Lord Lyvndhurst was

quoted in the minority report as saying

"T have never vet seen, nor been able myself to hit
upon, anything like a definition of libel ... which

possessed those requirement of a definition; and I

cannot help thinking that the difficulty is not
accidental but essentially inherent in the nature o1
the subject matter ... I have not found this to be

the point in which the law of libel is deficient.

4 - - N = ot |
qesgtion that the past defl:

There also seems

m n
which have evolved from case 1aw are uncertain, to the extent that
either of the parties, or +he Court, 1s unsure as +o the nature oI
¢ matter,

the statement. The former clagsifications of defamator

as set out in the minority report, are mentioned above..s However,

(

r
none of those separate classes snecifically mentioned claim €O be

all-encompassing, or exclusive of all other factors.

It may be argued that these definitions can be construed
as having a range of application far in excess of that desirable,
and that what they include is unclear. This may be countered in
two ways: £first, that the many years of case-law concerning whether

a statement if defamatory or not, have established a fairly well
|

case to succeed.

u

(=4

defined set of circumstances for allowing suct

secondly, examination of the effects of the provision would
tend to show it to be a dismal failure in terms of eliminating the

vague and ambiguous terminology which was a feature of past

18. '1834 Select Committee of the House of Lords on the Law of
Defamation and Libel'
19, above p.22
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There is a second reservation arising from this section:
that is, the unconditional nature of the offer of amends. Where
an offer of amends 1is accepted by a defamed individual, some

provision should be made for the payment of such special damages
t

D

as can be shown to have occurred,29 as agreed by the parties. If
such damages cannot be agreed on, the refusal of the plaintiff to
accept the offer of amends should not be held against him, to the

extent of claiming such damages in Court.

The offer of amends as suggested in the section is the germ
of a very important factor of defamation law. However, its potential
has not been recognised by the committee: 1t approaches it
tentatively and tinkers with the idea, only to resirict its appli-
cation to make it all the more discriminatory, rather than to provide
the equitable coverage which can result from its full utilisation

and implementation.

Damages Reviewed

The remaining section which raises doubts as to its merit
is ¢1.18, which abolishes the award of punitive damages, restricting
recovery to compensation only. There is recognisable injustice in
allowing a plaintiff to profit unduly from a defamation suit through

the awarding of punitive damages against the publisher.

Such damages do, however, perform a useful function.
Especially if provision for an offer of amends is extended to cover
all defamatory statements, some form of censure on those publishers
guilty of gross misconduct must be maintained to discourage deliberate
of highly negligent actions. The problem of abolishing such claims
altogether, and at the same time recognising the need for pavment
by non-innocent publishers through not extending the ‘offer of
amends' to cover them, would tend toward the inclusion of some
consideration as to the blameworthiness of the publisher at the
time of assessing general damages. Such a tendency would defeat the

purpose of the proposal.

29, below p.55-56

e




1

- TN

v
r
h r
44
O
po- (
7y
B

W
p=1

(&

—~~




C

-~

)
)
I\
o
o
(

e

i

Lomalion ~in New

— ol ) ( ’

‘ — er i 1
¢
( i
-

1
5 4
. (
v
. 1 {
¥ -
r T {
L . ~
¥ ~
{ { m
n
§ ]
1 .
pa C @
-l &
-~ { () (
T . q
ﬂ, Y
-+ U J
*V —|
L .
¢ <
! ] |
{ - ( -
-+ C
or [ )
p
) C ~
f
1 r
& - i {
- r i
| i U
( ¢ a
. {

e




o 4 U&%ﬁ?h_;s “any . New n,m.g

o |

\end,

i e e

i

Law Library

. 15,39-40




Le)
.

okes v.




i
U
i

but by what the defendent ought to be made to pay,

as punishment for his outrageous conduct"..,

The Present, and Possible, Scope of Damages

Under present law, damages may be claimed in three situations:
‘special' or ‘specific' damages can be claimed in cases where actual
pecuniary loss can be shown to be a direct consequence of the libel,
put no longer have to be proved in order to recover at all; 40
'‘compensatory' or 'general' damages, payable for natural injury
to the plaintiff's feeling, such as distress, mental pain and
suffering, hurt pride, or loss of self-confidence and respectability;41
and ‘exemplary' or ‘punitive' damages, levied against the publisher
as a result of his gross irresponsibility or guilty motive in

distributing the defamatory material.,,

a) Special Damages

Initially, when the laws of slander and libel were separate,
it was necessary to prove actual pecuniary loss to recover through
the latter course of action, but not if the statement was libellous.43
This anomoly was dispesed of by s.4. of the Defamation Act 1954,
which made such actual proof unnecessary in either case. This does
not mean, however, that such damage cannot be proven and included

in the total payment of compensation,

It would appear to be a fundamental principle that any person
causing specific monetary loss to another by a statement should
put that person back into the relative financial position he would
have been in had the statement never been made. Clear cases of
such damage would be drastic cutbacks in sales, not attributable
to other causes; cancellation of arders; loss of credit facilities;
loss of employment. Such consequences can be fairly tied to monetary
values, so the problem of assessing appropriate damages does not

arise,

39, (1973 A.C.. 1037,1079

40, s.4. Defamation Act. 1954

41. McCarey v. Associated Newspapers Ltd (no.2) @964 2 Q.

42. Broome v. Cassell (supra); Uren v. John Fairfax Ltd {1
CEliaRe 118

43. Ratcliffe v. Evans (1893 2 Q.B. 524, 531

B, 86, 104
966) 117,

- = — e




To this extent, it is considered that damages for specific
loss are justified, so long as they are shown to be readily ascertain-
able, and a direct consequence of the libel. Further, they should
remain available to all who can fulfill this conditions, including
those who at present cannot recover because of some privilege

attaching to the occasion.

1f one person suffers loss as a result of a defamatory statement,
he has asmuch right to recover damages as any other nperson so
’ injured, irrespective of the occasion on which it is published.

The amount of extra cost that may be incurred by the publisher as

a result of this reform would not, it is submitted, place him under
great hardship, as cases where such damage could be proven would not
be common. In the light of the further reforms suggested,44 he

should be prepared to make some concession to the injured person.

b) Punitive Damages

Punitive damages are often accused of seriously stifling the

small

)]

press in many areas of publication, especially where
independent paper is void of solid financial backing, and cannot
afford to pay high damages, and as a result is forced to be over-
cautious in selecting and publishing information. The difficulty
has been one of reaching a proper balance between what is effective
as a deterrent, and what extends to a condition of self-imposed

censorship.

The Courts have been wrestling with this problem for the past
decade, and the position is still not clear. The House of Lords
attempted to clarify the situation through the decision in Rookes
Vs Barnard,45 where Lord Devlin lav down three categories under

which punitive damages may be awarded:

(i) oppressive, arbitrary or unconstitutional

action by government servants;

(1i) where the defendent's conduct has been calculated
to make a profit exceeding probable damages

pavable; and

44, @elow p. 60
45, [1964] A.c. 1129
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