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"Mr Rubin: You're the laughing stock of the world Julius
Hoffman.
n k6

Mr Hoffman: We'll see you at the standard club Julie.
and
" 'Mr Hoffman', Dellinger told him, 'We are observing the
moratorium,'
'TI am Judge Hoffman, sir.'
'T believe in equality',Dellinger replied, 'So I prefer
to call people mister or by their first name.' nl?
By using the personal form of address and this form of informal
joking, tire defendants forced the judge to attempt to put increased
social distance between himself and the defendants, thus showing
increasing hostility towards them, until one of the defendants was
actually bound and gagged by the court., This greatly aided the
impression that the defendants hoped to convey, of the court as
being unjust and oppressive. Thus the judge was in effect playing
into the hands of the defendants.
Another tactic of the defendants was to point out weaknesses
in the judge's presentation so as to destroy the image he hoped to
present of an infallible pillar of wisdom. A clear indication

of this is provided by the following passage.

"Toward the end of the day, however, especially days as
difficult for him gs the last few had been, he would
occasionally lose control of his features and his face
would sag expressionless, or would scem to reveal feelings
he may not have had. On this occasion it appeared he was
laughing and Hayden.......called out,'Let the record show

the judge is laughing.' nh8

This has the effect of drawing to the audience's attention the in-

L6.Epstein, Jason: The Great Conspiracy Trial (Random House New York
1970 at page LOO7

47.Epstein, Jason: The Great Conspiracy Trial ibid, 213

48.Epstein, Jason: The Great Conspiracy Trial ibid, 247
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e 7 1
appropriate conduct of the judge which puts his position in the
hierarchy in question. Thus the defendants refused to recognize
those rules of conduct required of them by the court, upon realizing
that the situation in which they found themselves was negotiable.
Yet another tactic employed by/the defendants whilst attempting
to negotiate their own definition of reality was to attempt to turn
the trial setting into that of a political forum. This was achieved
by introducing a Vietnamese flag into the court room, and then
attempting to read out the names of those killed in Vie%nam. The
defendants then went on to call for a minutes silence in memory
of the dead,

The above examples represent just a few of the techniques used
by the defendants in attempting to negotiate their own impression
of reality. It is suggested that the reason that in the majority
of cases there is little disruption to proceedings 18 Fwext the
defendants are unaware of the true purpose of the criminal trial,
namely, to present an exemplary parable of what those in power view
as the reality held by the common conscience, and also TwaT they
lack an understanding of how mechanisms such as those discussed in
this paper operate to control courtroom drama. In cases where the
defendant is aware that the situation is negotiable there iB more
chance of disruption.

Scheff's second proposition, perhaps of more use to counsel
than' to the judge, also has important implications as regards the
definition of the situation that it is hoped to convey to the

audience.

"(2a) Concerning organization of the format of a particular
transaction the‘party to a negotiation who responds rather

than the party who makes offers, has relatively more power

in controlling the definition of the situation.

(2b) The responding party making counter offers has relativ-

ely more power than the responding party who limits his
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, response to mere acceptance or rejection of the other
{ party's offers.

(2c) The more direct the questions of the interrogater in

a given situation and the more direct the answers the more

control the interrogater has over the resultant definition

of the situation.”49

Putting this into practice means that the defendant's view of
reality can be effectively suppressed. By employing the abové theory
in courtroom drama and asking questions that reguire simple yes/no
answers the defendant is given little opportunity to put forward
his interpretation of the situation and hence the ambient details
of his case are suppressed from the audience. This method of control,
although it may be used by the judge on occasion, is best employed
in the hands of prosecuting c¢ounsel. The wisdom of employing (2c)
rather than (2a) above is shown in the following example taken

50

from the trial of Susan B. Anthony:-

"Mr Justice Hunt: The prisoner will stand up. Has the
prisoner anything to say why sentence should not be pro-
nounced.,

Miss Anthony: Yes your honour, I have many things to say;
TopE ey ol ordered ____Vverdict of guilty, you have
trampled underfoot every vital principle of our government.

My natural rights, my civil rights, my p@litical rights,

are all alike ignored........All my prosecutors......from

«++ssto your honour on the bench, not one is my peer, but

each and all my political .sovereigns.....”)1

Although it is established practice to put the above question to
a defendant, in criminal cases, by adopting the approach in (2a)
4L9.8cheff, Thomas. Nefotiating Reality. op cit,11

5043 Amerigan State Trials 1 49-53 (1873)
51.3 American State Trials 1 50-53 (1873)
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\ and (2b) the prisoner is given the opportunity to offer his or

i her own definition of the situation which as we can see from

| the above passage does not represent the reality of the situation
as seen by those who direct the performance. In the above case the
court did in fact realize that the defendant was attempting to

put forward a view of reality conflicting with their own and
attempted rather unsucessfully to get the prisoner to sit down

and discontinue her critical appraisal of the proceedings to which
she had just been subjected.

. The perspective employed in this paper, of studying the court
as theatre,is only one of many approaches that may?gdonted, many
of which are just as valid. The approach used in this paper is
clearly functional in that it highlights many of the weaknesses in
the way in which present criminal trials are run and suggests
various dramatical techniques that can be employed by actors on
the court stage in order to ensure that the proceedings in which
they are engaged will have the persuasive quality necessary in
order to instill the values of the institution in power on the
common conscience.As we have seen the judge can control proceedings
by using the formal contempt provisions set out under various

acts but these should be used as a last resort., It is suggested
that the effective employment of the dramatical techniques dis-
cussed in this paper should minimize the number of times these
formal and necessarily oppressive contempt provision are used,

If the above techniques appear to have no affect on a defendants
behaviour and the judge does not wish to employ the contempt
provisions it is suggested that the defendant be remanded in
custody for a psychiatric report as this impresses om the audience
that any behaviour they have observed on the part of the defendant

that does not accord with the official view of reality can be

dismissed as not to be taken seriouslye
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