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stablished that
for breach of ct the normal
expectancy of anticipated profits.
The measure the plaintiff in the same
position as if the contract had been performed. Ngver~
it is recognised this measu
may not be a satisfactory remedy in all instances. The
Disposals

are well known., e plaintiff purported to sel

the plaintiff of an oil
xpedition to salvage the wreck but
found that ther never had been any such
1istralia held that there was

value

However

to deny recovery entirely

.been unfair

incurred

recovery in that case was the relian

based on
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made by allowing him to recover expenditure rendere

futile as a result of the breach. Although this

‘HON3

measure of damages is usually only claimed where it is

impossible to calculate the expectancy interest award

d'W

with any certainty,it is now accepted that the reliance
interest award is a true alternative to the expectancy
interest award and the plaintiff has a right to elect

4

between the two measures.

How far can alternative measures of ccntract
damages be applied? When parties enter into a contract
it gives rise to legally enforceable obligations which

bind them to it. In performing these obligaticns i

e sagownaq

may be necessary to incur certain expenditure and, in
the majority of cases, a person will wait until he
has entered into the contract before he commits |
himself to this, simply because if no contact even— i
tuates he will have to bear the loss of this expenditure
himself. In some instances however, he may be willing
to accept that risk because, in order for the propose
objects to bhe achieved, it is essential tha
commnitments be made immediately irrespective of
whether the contract is in existence or not. Such
expenditure will usually only be made where, on a

consideration of all the factors, it is apparent that

1 0B .60,
Manufacturing Co L
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the advantages of committing the expenditure now, and
perhaps having to forfeit it if no contract is entered

into, outweigh the advantages to be gained from waiting

for the contract to be executed before committing it.

Expenditure incurred in anticipation of entering

into the contract will be substantially the same as the
expenditure which would have to be incurred if the contract
was in existence. Once the parties have entered into
the contract therefore, the fact that the expenditure

is pre-contract will have little practical effect on
them. The expenditure may have influenced the contract
'price' but the parties, having agreed upon the terms of
the contract, would have entered into it with 'their

eyes open.

The issue under discussion in this paper arises

S

in the situation where the defendant has breached the |

-

contract and the plaintiff's pre-contract expenditure

& e

is rendered useless as a result of that breach. The

question is whether, in an action for breach of contract,

e

R

the plaintiff can recover this loss of pre-contract

expenditure. Suppose, for example, that the plaintiff's

S

expenditure in McRae v Commonwealth Dispo

=t

had been incurred before the contract with the defendant
had been entered into. Would the court still have

allowed the recovery of that expenditure. In 1972 the
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English Court of Appeal in Anglia Television Ltd v Reed

L

held that the plaintiff company could recover its

wasted expenditure even though it had been incurred

before the contract with the defendant had been entered

into. Prior to this decision the position of the

d'W ‘HON3

£ 1

English jurisdiction on the issue of the recovery of
pre-contract expenditure had been very uncertain. The
American position, on the other hand, appears to be

well settled and, except in a few instances where special
fact situations exist, the recovery of pre-contract

expenditure is not permitted. The issue has been raised

wPouri

. 6 . L. ;
in two recent New Zealand cases but the court did not

attempt to resolve it and the gquestion is still op

.cisions reached in cases raising the
issue have resulted to a large degree from the varying
application to this specific area of the general prin-
ciples relating to contract damages. In this paper it

is proposed to set out the approach of both the English
and American courts in dealing with the issue and, in
particular, to examine the treatment of these general
principles. The effect of the decision in Anglia T.V. Vv

Reed will be considered. Then, in the light of this

examination, it will be suggested that the recovery ot
pre-contract expenditure should be permitted in an
action for breach of contract.

] ] 1 Q.B. 60; hereinafter referred to as
Anglia T.V. v Reed.

6

v Victor IHW*cnw)rvfu s Ltd (unreported) Cooke J.
of New Zea laud August 5 1974
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THE ENGLISH POSITION - Pre Anglia T.V. v Reed

Because it is only in exceptional circumstances
that expenditure will be incurred before there is a
contractual basis for it, the issue of the recovery
of pre-contract expenditure has made few appearances
in the case law. The earliest consideration of the
question appears to have been in the case Hodges v

ijo].d7 where the vendor was unsble to

contract for the sale of aniestate becaise
of an inability to make out a title. It was held

that the purchaser could not recover as damages expenses

gt TCodl.
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incurred prioy to entTy intothe contractl

eXpenses
ught not to r
wem for his
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Over a hundred years later in Perestre

contract which purported to give the plaintiff

tribute a

(X835) 1 Bing. N.C. 492; 131 B.R.

%649

/
The Times, April 164 (1969) 113 S.J. 324

In the lower court the plaintiff
loss of expenditure but then a
statement of claim to add a clai b

The lower court judge found th > ple

entitled to claim for loss of profits on the pleadings
as they stood, refused leave to amend and adjourned
the case generally.

erred in refusing leave to amend and that notwithstanding
that refusal they

The plaintiff appealed on the ground that the judge had
3

were entitled to lead evidence in

support of theilir claim for loss of profits It 1e Ehnais
appeal whic appears in the official reports (ct. L12694
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particular paint product in Portugal. The damages
b ! o~

claimed represented expenditure incurred prior to,

and in anticipation of,; the making of the contract

- the largest items being the cost of adaptation of

a factory building, the provision of special containers

and the printing and distribution of advertising material.

Thesiger J., supporting the decision in H dges v

Earl of Litchfield, held that the recovery of pre-

contract expenditure would

the expectancy interest award nor the reliance interest

award and that, therefore, there was

such recovery. Iis Lordship also

TEe

in Hadley v Baxendale, which based recovery on
whether, at the time the contract was made, the loss
was reasonably fomseealble as likely to result from

the breach, could not be relied upon to
? =

plaintiff's claim since it assumed that the arose

after, and resulted from, the breach and this could

not be said of the wasted pre-contract expenditure

s

There was, however, a long established rule in
England that where the vendor of land fails to complete

by reason of a title, the purchaser

cannot claim damages for loss of his bargain but must

restrict his damages claim to a

Y 1.
Taid eut.

recovery of the money

Usually this amounted to a recovery

4

xehe' 341: 155 BE.R. 145,
Flureau v Thornhill (1776) 2 Wm.

Baig v Fothggg}ll (1874) L.R. 7 H.L. 158
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of the deposit paid and the expenses of investigat

" N e LR es WD
the title but in Hanslip v Padwick,~ where the ven

failed to complete but not through a defect in tit
it was held that the purchaser could also recover

expenses incurred in executing the contract. The

situation here is distinguishable from that in Hod

1e damages claimed were

monies paid by the plaintiff

4

to his agent which di

represent such costs.

1.3

In Wallington v Townsend ~the vendor in a contz

for the sale of land refused to convey the propert

even though he was capable of doing so. The court

that the plaintiff was entitled to recover the con

veyancing expenses to which she had been put, incl

the legal costs incurred prior to the execution of
contract and also interest, by way of damages for

.of contract from the date when the deposit was

and not merely from the date of the contract. The

o
. g
per Morton J., said:

I think the true view is that in a case where
the vendor under a contract for the sale of
land has refused to carry out the contract, and
the failure to carry out the contract is not due
to a defect in the vendor's title,

are at large and the Court can 1Cl
as, according to « =neral principles, it thiz
right.
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The defendant had agreed to sell a plot of land to the
plaintiff and contracts were exchanged and signed but
the defendant refused to complete on the ground that
one parcel of land had been mistakenly included in the

contract. Brightman J. in considering the dicta of

Morton J. in Wallington v Townsend said:

implement the bargain is not limited to com-

gentract, In W
jes which he is entitled to recover

-y

the

enditure incurred prior to the contract
(1) legal costs oproving and
he contract and (2} the costs of

D Aact

required to be done by the
that the act is
tion of the contract.
In addition the buyer is entitled on general
z A
f

110

4
principles to dam r loss which

ought to be rega
of the parties.

contemplation

On the basis of this observation Brightman J. permitted

the plaintiff to recover his expense in moving a caravan

fats

and furniture to the site, even though this expense had

been incurred in anticipation of the contract and before
i

it was concluded, because it was "within the corntemplation

1 . . il
of the parties when the contract was signed."

At this stage the English position on the issue was
rather uncertain with different approaches being taken by

the courts. It has been suggested that the Wallin

5 :
& {1971] 1 W.L.R. 535.
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Townsend and Lloyd v Stanbury type of situation could be
iy oot S . B
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distinguished from the other cases on the ground that they

were dealing with transactions concerning the sale of land.l8

This distinction is not very convincing however when it

d'W

is considered how far the principles were extended in the
granting of damages. Allowing recovery of the expenditure
incurred in the moving of the caravan and furniture in

4-

Lloyd v Stanbury, for example, can hardly be said to be

justified purely on the ground that the transaction was

one concerning the sale of land.

19

Ogus,™” while denying the right to recover pre-contract

expenditure generally, concedes that where there has been

a substantial agreement between the parties it would be

at this stage. It is, however, difficult to reconcile
this statement with the grounds on which the recovery is
denied in other circumstances. The expenditure is still
incurred before the contract is entered into and, as the
. : Ao y 20 I = E .

American cases indicate, it would be drawing rather a
fine distinction to say that there is any greater causal
connection between the loss and the breach just because
there has been a substantial agreement. Certainly, the

recovery of this expenditure is no more able to be accom-

\l

. £
<

modated under the expectancy or reliance interests than i

there had been no agreement at all.

McGregor, The Law of Damages (13th ed. 1972) 34,

Ante, n.l, 350 .

19

20
Bosic, Snr. 340
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In any event, this was the state of the law when,
in 1972, the Anglia T.V. v Reed case came before the

English Court of Appeal.

I1T THE AMERICAN POSITION

In America the rule which has emerged is that the

defendant is not liable for expenditure incurred before

=

the actual making of the contract unless he is shown to
have assumed responsibility for it. This rule applies
even if the expenditure was incurred directly for the

purpose for which the plaintiff made the contract.

In Hough v Jay-Dee Realty and Investment In i

there was an action for breach of the defendant's
convenant to construct and deliver possession of a res-
taurant building to the plaintiff. Amongst other

damage claims, the plaintiff claimed for pre~contract
expenditure rendered useless as a result of the breach.
Believing it necessary, and anticipating the commencement
of his new business, the plaintiff had closed the
restaurant he was running at the time of the preliminary
negotiations and began devoting his full time to the
preparation necessary for the establishment and operation
of the new business before the execution of the agreement.
The court held that the recovery of certain expenses

and out-of-pocket loss incurred after the agreement was

1

executed was allowable but that expenses incurred before

Curran v %y*th C.A. 3d. Pa.s; 149F. 245 {1906) .

401 S.W. 2d. 545 (1966).

|
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|
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the contract

Even

as-to the contract and its

expenditure

Club v Demps

of a
held that alt
detern

legal

expenditure

contract., iy

between the

between ther

its actual

where there has been a substantial

contract

n and the

execution and the expenditure incurrec
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23

was entered into were not recoverable:
Plaintiffs' expenditures during that pericd were
not referable to the uhn(racf OJ its breach.
Expenses incurred during preliminary negotiation
are not usually recover ‘

rable in an action for breach
of contract .... and in this case they were

incurred before any enforceable obligation arose....
agreement
contents,

prescontract

In Chicago Coliseum

will not be recoverable.

ey = the plaintiff sought damages for bre:

for a championship boxing match. The court

hough the profits were not susceptible of

1ination, the plaintiff could not recover its

incurred prior to the actual execution of the

his was held even though the negotiations

parties had clearly indicated an agreement

1 a week previocus

&

contract was datec

date inserted.

There

The plaintiff's time and expense in making
secure the contract cannot be recovered.

express agreement to that effect, one

pective empl

d contract,

are numerous other cases to the same effect.

journeys to
25 .
Without some

who sells his

journeys to the location of a pros-

(o]

and remains there

oyer,

cannot recover these los

23 =

—
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vens v Lyford

SIFINS

App. 542 (1932).
7 N.H. 360 (1834).

after the

uring negotiations for
ses upon the employer’s
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breach of a resulting contract to

spent by the plaintiff
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omployf The time

in negotiating or making

is not an item of damages for breach. The expense of
a seller's representative in travelling tc the buyer'
place of business to sell his goods is not recoverable
3 = S i # - T o= I . o — ! A 28;
in an action by the seller for refusing delivery. \nd,
similarly, the plaintiff cannot recover a commission paid
- o v g by Bacmoilie s . Bt S
or promised to a broker for securing the contract.

There have been instances in the American case
law where the recovery of pre-contract expenditure has

been allowed but these cases have been decided on the
particular fact situations involved. 1In Security Stove
. 5 ol 20

and Manufacturing Co. v American Railway Express Co.
e R RS = e 2 J oo g

the plaintiff manufactured equipment which it desired to
exhibit at a convention. Because time was of the essence
the plaintiff engaged space for the exhibit and then
arranged for the defendants to deliver the equipment.
The defendant was made fully aware of the circumstances
and the date upon which delivery was necessary The
defendant failed to deliver a vital part of the apparatus

and consequently it was unable to be

exhibited. The

court held the defendant liable, in addition to the costs
of the carriage, for the amount paid by the plaintiff
26
fan v South Atlantic Casket Co. 29 Ga. App. 394;
L5 SRR AR 02 V923
27 N % =3
Durkee v Mott 8 Barb. 423 (1850 N.Y.),

ﬁg}}}ﬂgx'v Lesh 85 Mo. App. 285 (1900).
Linde v Ellis 224 Ky. 649; 6 S.W. 2d. 1089 (1928).

hannlnr v Pounds 2 Conn. Cir. 344; 199&, 248. 188 (196
2277 Mo, App. 1755 51 8w 2d. 572 FHOZ9N
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to rent the space. The court said:

e

While it is true that the plaintiff already
had incurred some of these expenses, in that
it had rented space at the exhibit before
ntering into the contract with the defendant
for the shipment of the exhibit and this
part of thé plaintiff's damages, in a sense,
arose out of a circumstance which transpired
before the contract was even entered into, ye
plaintiff arranged for khwv%v
could call upon the defende rform its
common law duty to accept and tf*“”ort the

‘HON3Y

4 W

shipment with reasonable dispatch.
Thus the plaintiff was allowed to recover his pre~contract

expenditure in this case because the defendant was 2

o

an obligation at common law to perform the contract w

2
o

called upon to do so. The situation was substantially

sabourog

N

the same as if the contract had been in existence when

LK

,403.

the expenditure was incurred. The courts have regarded

2 ot
= =8k

. < ] .
cases such as this as being outside the scope of the

rule altogether rather than as true exceptions to the
ule and the indications are that they will only be

1

invoked as authority for cases with similar fact situations.

of Hodges v Earl of Litchfield

>

n

bad.
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and Perestrello e Companhia Ltda. v Un nited Paint Co. Ltd, 1
the American position is that the pre-contract expenditure ﬁ
i

is not recoverable in an action for breach of contract.

ESEE NS

IS g g

The rationale behind this conclusion is that an action for

e

Q

sustained as a conseqguen

D0 e

(,)

damages can only include losse

ke

of the contract and since pre-contract expenditure is not

< Cu

incurred in preparation and part performance it cannot be

For the situation as regards the duties of the common

carrier see, Garrow and Gray, Law of Percs
in New %sz, arid (5th ed. 1968) S92, The sj tuatic S
similar to that in the United States. ,
By .
J% - = N4 ] - 07 r sl Lol s - ~ ~q 4
see cd. Goodman v Dicker 82 App. D.C. 353; 169 e : (12
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said that their loss was caused either by the breach of

. ; 34
the ‘contract or its "makirng.

ANGLIA TELEVISION LTD v REED °~

In 1972 the English Court of Appeal was required

to consider whether there could be recovery of pre-contract

Tr
i

>xpenditure in an action for breach of contract.
Anglia T.V. v Reed the plaintiffs, a television company,

entered into negotiations with the defendant, a well

known screen actor, for him to act the leading role in a
play which they were planning to produce for television.
ned but the defendant dis-

The contract was finally si

]
=

)
L

covered ithat there had been some misunderstanding over
his bookings and he was forced to repudiate the contract.
The plaintiffs could not find a suitable replacement and
abandoned the proposed production.

The plaintiffs sued the defendant for breach but

were not able to gquantify with any certainty what loss

= o |

of anticipated profits they had suffered as a result of

the breach. Instead they claimed their total wasted
expenditure, most of which had been incurred before the
contract with the defendant had been entered into. This
pre-contract expenditure included such items as the

and engaging

o
H
(@)
Q
4]
—+
9

costs involved in arranging
certain key personnel such as a director, a designer and

a stage manager.

34 : , : : -
Corbin, The Law of Contracts (1964) v. 207.

35

[1472] 1 @8 60.
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The defendant did not dispute his liability but

he argued that he was only liable for the damages incurred

‘HON3

after the contract was concluded and not those incurred

before. The lower court rejected this contention and

4 W

held that the plaintiff could recover the total damages

claimed. This decision was upheld on appeal. In the

=

Court of Appeal Lord Denning M.R. delivered the judgment
i sl = J =

b

with the concurrence of Phillimore and Megaw L.J.J.

of the court

Denning M.R. said regarding the recovery of pre-

Lo )

D

i

"

contract expenditure, that he could not "accept 1

p

ibeag

proposition as stated" in the decisions of Hodges v

Eari

v United Paint
contract, according to Denning M.R., the plaintiff may
elect between claiming his loss of profits or his wasted

expenditure.”’ If he chooses to claim his wasted expen-

~ ~

diture, however, he is not restricted to a recovery of

the post-contract expenditure but can also claim for

a
1

expenditure incurred before the contract is entered into
"provided that it was such as would reasonably be in the

contemplation of the parties as likely to be wasted if

the contract was broken." On the facts of the case, |

Denning M.R. found that the defendant probably knew that

certain expenditure had already been incurred at the tine

A

3(
© Ibid,, 63. ¢
3 . oy :
Ibid., 63-64. ‘

38

T

Ibid., 64.
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the contract was made and

He must have
it is reasonably
if he broke hi
would be wasted
before or afte:
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His Lordship applied the forseeability principle, first

I . . " 40 3 .
laid down in I | Baxendale, to determine whether

the pre-contract expenditure was recoverable and found

support for this approach in the judgement of
E E 4 J

. : o e R e s ¥ e i
The appeal was dismissed on this ground but in

a3Bouso]

reachinc

T
o

his decision, Denning M.R. accepted without

question the idea that pre-contract expenditure could

L

- i T Sl - B T e . = B =g e | 1 N e, g —
be wasted as a result of the defendant's breach of

contract. Once

~oncluded the defendant ~A1114d ma+ denyv hie 11abi3 ] 2 dexy o
concluded, the derendant could not d =Ny 1N1s5 11dD111CTY IfOX

any losses resulting from that breach.

1t has been suggested that

Vv Reed can bhe

Earl of Litch

ground

the claim was for the money that
to his experts while in the former it was a claim for the

loss of profits which the plaintiff would have earned if

| 3
. i By
¥

he defendant had not broken his contract. - But this

“ [1972] 1 Q.B. 60, 64.
(
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distinction, if valid, wounld still fail to reconcile

the different approaches taken in the two cases. Tindal C.J.

in Hodges v Earl of Litchfi

1d denied the right to

recover any pre-contract expenditure at all and this

position was supported by Thesiger J. in Perestrello e

Companhia Ltda. v United Paj

was the recovery denied by reference to any fact other than

that the expenditure had been incurred before the contract

was entered into.

Denning M.R. in Anglia T.V. v Reed, while not denying

that in some cases the recovery of pre-~contract expenditure
should not be allowed, held that such recovery should be

>ermitted subject to the general principles which govern
J =) E J

A4 saevuwoq

the recovery of the more common heads of contract damages.
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In accepting that there was a ca

between the wasted e-contract expenditure and the i
I g |

O,_J
o]
ot

defendant's breach of contract, nning M.R. brocught the ,
English position into a direct conflict with the American
position. There is, however, unlikely to be any reaction
to this decision from the American jurisdiction. In view I
of the controversy surroundi the issue, it is perhaps j
unfortunate that Denning M.R. did not go to greater length

to explain the reasoning behind his decision. Nevertheless,

§
in this writer's opinion and for the reasons which it is !
now proposed to examine the decision reached in Anglia T.V,. i

|
v Reed was correct. ?
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RELIANCE INTEI RESTS

One of the grounds on which Thesiger J. in
o) J

Peregtrello = Comvﬁuh;u L.tda. v me Ld Pa»nt COL_LiQ

d'W ‘HON3

denied recovery of pre-contract expenditure was that
such recovery would ‘be consistent with neither the

- ; . : . 44
expectancy nor the reliance interest awards. 11 m e

doubtful whether this reasoning is scund.

Expenditure incurred prior to entry into a contract

cannot be incurred in reliance upon that contract since,

at the time the expenditure is incurred, it is not yer

A4 saGuva

in existence. At the point of time immediately before

LD ]
D
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the contract is entez into (that is, the time at whi

the reliance interest award seeks to place the plaintiff)
any pre-contract expenditure would, by definition, have

‘eady been made. To allow the recovery of this

expenditure, therefore, would put the plaintiff in a
better position than he would have occupied had the
AR
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contract not been made and this would be inconsistent

with the ver 'y essence of the reliance interest award. |

1 1

The expectancy interest; on the other hand, seeks ,

to place the plaintiff in as good a position as he would
4
have occupied had the contract been performed. The \
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Ogus, "Damages for Pre-Contract Expenditure" (1972) h
35 M.L.R. 423, 424-425, !
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recovery of pre-contract expenditure bears no relation

to such an award but it has been suggested that, where

the expectancy interest is claimed,any pre-contract

expenditure incurred may be taken into account in

calculating the profit which would have been made

contract been performed. In the calculation of lost
profits, an allowance is made for expenses necessarily

incurred and it would seem unreasonable to exclude

K’"L’

which related to the profitable transaction but which
were incurred before the contract was entered into., If
such expenses were to be taken into account when cal-
culating the expectancy interest award however, it would

be anomalous to an alternative claim for dax

;\,ny

based on the ontract expenditure. To do sO

wasted pre

would be to fully compensate the plaintiff who wes in
the fortunate position of being able to prove his lost

profits but to deny recovery entirely to the plaintiff

who was unable to do so.

Pre-contract expenditure should be taken into

consideration in awarding damages where the promised

performance is of such a nature that the defenda ant's
breach makes it impossible to calculate the value of

the expectancy interest. A similar approach was taken

the conrt ih Lo“uLfoioE

McRae v Commonwealth Disposals

in awarding the reliance interest. The High Court of

46 ibid., 426.
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Australia held that the defendant had impliedly undertaken

that there was a tanker and that for the breach of this

undertaking it was to pay damag amcocunting to the cost

of the salvage operation plus the amount paid by the
plaintiff to the defendant for the alleged tanker. The
defendant argued that -.-the plaintiff could not recover

for expenses rendered futile because he was not in a
position to show that there was any profit to be had in
finding the tanker. This argument was rejected on the
ground that it was, in this case, the defendant's own
breach of contract that made it impossible to show whether
or not the plaintiff could have made any profit.

48
The reluctance by some academic writers to allow the

recovery of pre-contract expenditure in all situations has
stemmed in part from a problem which relates to the recovery

3

of expenditure generally. Where it can be shown that the

plaintiff had made a 'bad bargain' - he would have made a
loss on the contract had it been performed - it would

£ : 1 TR L S =

put the plaintiff in a better position than if the contract

had been performed if the recovery of all expenditure was
allowed. The problem is unresolved in the case law

but the view favoured by academic opinion is that in such
a situation the expectancy interest should set the limit

[' 9 . . . <
of recovery. ~ For the purposes of this paper it is enough

to recognise the issues involved and to point out that if a

48

See eg., Cgus, ante, n. 45, 424. and
(1973) 31 0.7, Pac, L.R. 139, 141~142,
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satisfactory answer is accepted by the courts, there is
no reason why it should not apply to situations involving
pre-contract expenditure as well as thocse involving post-
contract expenditure.

In any event, a claim for wasted pre-contract
expenditure will usually only arise in cases where it is
impossible to predict with accuracy just what profit;

if any, the plaintiff would have earned had the contract
been performed. It is well established however that mere
difficulty of proof alone is no bar to an award of damages.
What can be assumed, on a prima facie basis, is that where
the plaintiff has incurred expenditure prior to entering
into a contract, he has done so in the belief
yrofits to be accrued from the contract when it was

performed would at least cover the initial outlay.

Therefore, it is possible to argue that preliminary
expenditure can be returned to the plaintiff, not as
expenditure but as an estimate of the profit he would

have earned had the contract been performed.

There is scme authority for this prooposition. In

3
i

o 52 . s y
Aldwell v Bundey an advertisement publicised a boat

race at which the first prize was to be £150. Acting on

this, the plaintiff procured a boat and incurred some

i

See eg., Chaplin v Hicks [1911] 2 K.B. 786.

51
\nte, n. 43.

)
52 (1276) S.A.S.R. 118.
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expenditure in preparing for the event. The promised

race failed to materialise and a claim was made for the

Q

initial outlay. The Supreme Court of South Australia,

per Stow J., pointed to the acute difficulty in this

case of estimating the extent of the plaintiff's loss
(that is, the chance of winning £150) and decided that
there was only one method by which it could be done and

that was to have regard to the preliminary expenditure:

"A consideration of those expenses was the only means of

||53

o

__________ i the
defendant declined to pursue a partnership agreement after
the plaintiff had expended considerable sums both in
preparation and in endeavouring to obtain employment for

the partnership. The court held that although the plaintiff
was not entitled to all the money he had laid out, he

was nevertheless entitled to the profits he would have i
derived had the contract been performed. On this basis
the expenses in cuestion were recoverable, not as though

they had all been lost but as showing the value of the

colitract broken. |

McGregorSS attempts to justify this approach by j
presenting the recovery of pre-contract expenditure as ;

a 'half-way house' between the expectancy and the reliance j
interests: it "should be regarded as in effect giving J
BT == ~ R
53-Ipid., 134.

54 4‘
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the plaintiff his potential loss of profits up to the

. . y i [ 8
limit of his pre-contract expenditure.">°

Lven if the recovery of pre-contract expenditure

cannot be explained in this way

» it would be incorrect

to deny the recovery merely on the grounds that it did

-5

not have a basis under the existing heads of contract

damages.

is compensation and,

It is . . . clear that the things whi

law of damages purports to "
= b E

"determine

"causal connections”
part its
cf "measuring" a
a part of the process of creating t

meas

i

The principle purpose cof the law

of damages

ch the
re" and
| e S ) | O SRR LT T v i
~ the "injuries", "items of damage",
", etc. - are in consic
own creations, and that the proce:

1 O (RN N I A
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Different heads of contract damages have developed to

protect the various purposes and interests

individual, the business world and society

this classification has only developed

’—h
O
bt
o
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e courts to refer to when determining

cf the
in general.
as a guideline

a damages

claim, and was not intended toc apply as a closed class

i

to the exclusion of alterna

ive heads of da

mages, which

may develop to accommodate other purposes and interecsts.

It is now proposed to consider whether pre-

expenditure could ke claimed as a separate

contract damages.

Idemn.

Fuller and Perdue, "The Reliance
Damages" (1936) 46 Yale L.J. 52,

Victoria University Of
Wellington
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VI PRE~- CO”“P‘“T EXPENDITURES AND

rOh EEABILITY AND CAUSATION: The American Position Denied.

In Hadley v Baxendale the court considered the

i

extent to which a plaintiff is entitled to demand damages

o'W ‘HON3

for breach of contract. This case put forward the
proposition that it is not always wise to make the
defaulting promisor pay for ail the damage which follows

as a consequence of his breach. The proper test for

determining whether particular items of damage should
be recoverable is to inquire whether they should have been
forseen by the promisor at the time the contract was

% . . 58 e 59.
entered into. Altl later cases  have attempted

[
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to modify this rule to some extent the basic principle

A4 Sanwmq

remains the same and it is well accepted that the rule

must be applied at the time the contract is made.

Is it possible for this rule to be applied to

determine whether particular items of pre—contract

expenditure should be recoverable in an action for
breach of centract? B "'_onf?ale_ refers to f

losses generally and purport to restrict recovery L
to post-contract expenditures. If the recovery of a N

q

certain item of expenditure depends on whethexr the

defendant fomsaw or contemplated at the time the

!

!

i
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58 (1854) 9 Exch. 341, 354; 156 E.R. 145, 151
K ¢ : d
*? see particularly, Koufos v C. Czwgg&kow []
where the test was

the parties.
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id to be tne "contempla

60

See eg., Vict (Windsor) Ltd. v Newman h
IndustrieS Ltd. [1949] 2 K.3. 528, 533. f
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Koufos v C. ne 53, 383, i
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contract was made that such damage wes likely to result
in the event of his breach then there is no logical
reason why the recovery of pre-contract expe enditure should

not be determined by the same criterion.

: . il ; o 61 .
Denning M.R. in Anglia T.V. v Reed “and Brightman J.

; : 62 . : y C
in Lloyd v Stanbury agreed that if the defendant at the

time the contract was made understood or should have
understood that he woculd be liable to recompense the
plaintiff for a particular item of expenditure T R I

was rendered useless as a result of his breach, it should

been incurred before

bt
-
Q)
-~
-

not matter that the expenditure
the contract was entered into. Also, although the
opposite was argued by the defendant's counsel in

- 635 .. - : - Al =
Anglia T.V. v Reed "1t 1s suggestec that the ‘'hypothetical

reasonable man' would say at the time of the contract

was made that he would be liable in the event of his
breach for particular items of expenditure rendered
useless as a result of that breach irrespective of whether

that expenditure was incurred before or after the contract

was entered into.

There is however another aspect to this question
of recovery because, although it is well settled law that

recovery depends on foreseeability or contemplation,

Supra; . 59

F1972) 1 Q.B,. 60;63.
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this does not mean that causation is completely excluded,
for "the first thing that the plaintiff must show is
that the loss which he has sustained was caused by the

~ T n64 - 3 . ted £1 / i
breach. It 1s suggested that the American position,
which states that pre-contract expenditure is irrecoverable

on the ground that the action is based upon the contract

and these are not losses sustained as a consequence of

pope

the contract, is ineorrect.  The cquestion s Ts%it
true to say (as the Americans apparently do) that there
is no causal connection between the loss (the wasted
expenditure) and either the making of the contract or its
breach?

—
1

While it may be hard

to argue that the expenditure

was incurred on the basis of the particular contract

ot

between the plaintiff and the defendant,since that contract
was not in existence when the expenditure was incurred,

it would nevertheless be unreasonable to allow the
defendant to escape liability on these grounds. Had the

plaintiff never anticipated entering into such a contract

the expenditure would not have been incurred, but a contract

was anticipated and this provided the basis for the
expenditure. On entering the contract with the defendant
the expenditure was appropriated to that contract and

at that stage no loss had occurred since the expenditure was
put to the use for which it was intended. When the

64 e 10¢ (
Anson, The Law of Contract (23rd ed. 1969) 505.
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contract was entered into and the pre-contract expenditure
appropriated to that contract there is no reason to draw
a distinction between this expenditure and the post-
contract expenditure. . In both situations the plaintiff

has the opportunity to have the value of the expenditure

returned to him from the benefits which will accrue from
the contract when it.is fully performed. If the defen
breaches the contract however this opportunity disappears
and the expenditure is rendered useless. It is at this
point that the loss arises whether it is post-contract

expenditure or pre-contract expenditure,and clearly it

1s the defendant's breach which has caused the loss.

. X 3 : : 2 NG5
This was the situation in Anglia T.V. v Reed.
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By employing certain personnel before t
defendant was entered into the plaintiff
that 1if no such contract eventuated the loss would fall
entirely on his own shoulders. Once the contract with

the defendant was entered into however this expenditure was
able to be appropriated to that contract by the personnel
being deployed in the positions they were hired to fill.

At this point of time the expenditure had cbviously not
been wasted and no loss had been incurred. The situation
was in fact substantially the same as if the expenditure

had been post-contract. It was the defendant's breach

n
o))
o)
9]

of contract which rendered the expenditure useless

O reason why

=

therefore, as Denning M.R. held, there was

Supra, n. 42,
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the defendant should escape liability merely

expenditure in question was incurred before the

was entered into.

The question of whether pre-contract expenditure

could be recovered in an action for breach

because t

he

contract

of contract

was raised in two recent unreported cases decided in
the New Zealand Supreme Court. In neither case did the

court find it necessary to answer

were some 1lnteresting observations during

the judgments on the causal

and the breach.

In Ash v \lhtﬂr hwbp“‘“'sos Ltd “"the defendant

company, by an oral agreement, employed

as a design engineer. The plaintiff left

he was working for at the time the agreement was made

in order to take up the new position and thereby gave

any rights he had to receive a substantial cash sum cn

the completion of twenty years service. The plaintiff

was dissatisfied with the work given him by the defenda
and gave notice to terminate his employment. He then

sued the defe contract, claiming

(amongst later abandoned)

cash sum he had forfeited by terminating his previous

employment. Relying on the decision in Anglia T.V. v

connection between the los:

the question but there

the course of

un

Tk

~ .=
Reed,

Supreme Court of New Zealand, August 5 1974;
(A&. 591/70) .
v .
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the claim was put con the ground that, by entering into the

contract with the defendant, the plaintiff had foregone

‘HON3Y

an opportunity to gain in reliance on that contract and

therefore he was entitled to be compensated.

d W

Cooke J. did not consider that the defendant was

in breach by not providing the plaintiff with the type
of work he had expected under the terms of the oral
agreement, since normally the employer is under no obli-
4 : e | 1 6 7 m 1 ¥ i 3

gation to provide work. Cooke J. thought, however,
that even if there had been a breach there was still no
foundation for the claim. He distinguished the present
round that "there

case from Anglia T.V. v Reed on the c

uivalent to the election in

40} sagnuuoq

was in that case nothing ec

this case to abandeon one contract for another, and
because the present is not a case of pre—~contrack
expenditure for the purpose of carrying out a proposed

contract .

This conclusion was reached after a consideration
of the causal connection between the loss and the breach.
Following the approach taken in the Anglia T.V. v Reed

- o

7

case, could it be said,in the present case, that it was

the defendant's breach (assuming that a breach had

Occurred) which caused the loss? There is clearly a

L]
distinction between the two cases. In the present case
the termination of the former contract was not a necessary '
i
S e UL L S S TP - —e— 4

67

Chitty, The Law of Contrac
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part of the performance of the proposed contract as such.

Although it was necessary for the plaintiff to terminate

‘HON3IY

one contract before he could enter into the other, this

was nevertheless a decision for the plaintiff himself to

1
i

make. The benefits under the former contract were

d'W

given up when that contract was terminated and the loss
had therefore occurred before the contract with the

o

defendant was entered into. It was the plaintiff's act

in deciding to terminate the former contract and to accep
a position with the defendant whic
not the defendant's breach of the later contract. It
is therefore suggested that Cooke J. was correct in

holding that the rationale used in Anglia T.V. v Reed
=3 =
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did not apply in the present case.
The later case of Moola Bar v Brierley-Jones

2 63 . L
Investments (N,z.) Jtd(i although not as significant as

Ash v Victor >PF“‘W7JC'Q Ltd. alsoc raised the issue

of pre-contract expenditure. Cooke J. did not Famd 1t

=

necessary to consider the "controversial question" because

the expenditure claimed by the intially

post—contract. It is relevant however that Denning M.R.

i8 cited
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expenditure must be wasted as a result of the breach if
s 4

it is to be recovered in an action for breach of contract.

This arises in the context of the reliance interest but

=

it is still a valid comment with regard to the

Anglia T.V. v Reed case,

Supreme Court of New Zealand, March 18 1975 s (A SN 2 !

e
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Neither of these cases dismissed the possibility

e ———

that pre-contract expenditure could be recovered in an

‘HON3Y

action for breach of contract. The court in Ash v Victor

Enterprises Ltd, in distingi ing Anglia T.V. v Reed

d'W

on the ground that there no causal connection between

the loss and the defendant's breach in this case, not only

indicated that it was prepared to consider the issue more

fully in the future, but also added support to the

argument that the American position is incorrect.

VI CONCLUSION

While it is unfortunate that the court in the cases

of Ash v Victor Enterprises Ltd and Moola Bar v Brierley-
Jones Investments (N.Z.) Ltd did not find it necessary

to fully consider the issue of the recovery of pre-contract
expenditure, an indication that the issue is {
likely to arise again. If it does there is no valid

s 1 4 =

reason why the recovery of pre-contract expenditure shoulad

In an action for breach of contract. The

~
-
[}

not be allowe

American position in denying such recovery is

and, up until recently, the English courts were labouring

under the same malady The Anglia T.V. v Reed decision

was therefore a welcome milestone in stating categorically ‘

that pre-contract expenditure could be recovered subject

to the principles which pertain to contract damages generally

and in indicating the direction which the law should take L
|

in the futur
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