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INTRODUCTION

This topic has been dealt with in three parts,

Part (A) looks at the need for control of monopoly and
mergers in modern society, ending with a brief examination of
the background to the Australian Trade Practices Act,

Part (B) is concerned with merger control; the first
section deals with Australian methods of control, the second
part examines regulations in New Zealand.

Finally, Part (C) deals with the complex question of
monopoly control and the closely related question of authorization
and clearance in Australia, and ' the publiec interest in New

Zealand.

PART A,

IS A NEED FOR CONTROL

The evils of Monopoly and Mergers according to Senator L.
Murphy, Q.C. are clear. (1) "Most of them" he said, "are
undesirable and have served the interest of the parties engaged
in them irrespective of whether those interests coincide with
the interests of Australians generally., These practices cause
prices to be maintained at artificially high levels. They enable
particular enterprises or groups of enterprises to attain positions
of economic dominance which are then susceptible to abuse ... they

allow for discriminatory action against small business, exploit-

ation of consumers and feather bedding of industry."

(1) Speech by Senator the Hon. L.K. Murphy Q.C. on Trade
Practices Dill, Second Reading p.1-2 (From the 'Parliamentary
Debates' 30 July 1974 - published by F.D. Atkinson, Government

Printer, Canberr\ali.ctma‘; | iaiyorsity of
i "V’\u,i:‘-v‘ 110N
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A competitive market is characterised by impersonal
market control. Firms in a competitive market are compelled
to follow economically feasible lines of trading due to
constraints of the market that are imposed upon them,
Ultimately continuous downward pPressure is exerted on prices,
lowering the margin of profit until it is Just sufficient to
induce entrepreneurs to remain in the market. (2) But in a
market dominated by one firm or a small number of firms in
which there are high barriers to entry there is no such
pressure. Apart from the fear of attracting competitors,
through high profit returns there is nothing theoretically to
constrain a monopolist or dominant firm from charging a price
well in excess of marginal cost or from restricting his output,
things which firms in a competitive market cannot do, and thus
reaping monopoly profit., Besides the effect on prices and
profits there may be other consequences of anti-competitive
structure, for example, vhenever a firm is large in relation
to the industry in which it operates, it has the power to change
its own market environment and hence to regulate to some extent
the kinds of competition to which it may be subject.

Secondly, where a firm is sheltered by a monopolistic
position in a market it has no need to produce novel or innovative

Fa

goods. 'he absence or weakening of competition means that there
will be little market pressure on the monopolist firm to be a8
economical and feasible, i.e., to keep down costs. Wwasteful
costs can be reflected in higher prices just as much as monopoly

profits can., But perhaps the most obvious result of a monopoly

or near momnopoly is that the monopolist can kill competition if

(2) Por a fuller discussion see Kaysen and Turner Anti Trust
Policy (1959) pp15-16.




he fixes prices which drive his competitors out of business and
leave him in sole control of the market; with nothing to stop
him nsing prices at will; to the ultimate disadvantage of the
consumer,

In conclusion, monopolisation appears to ensure that
consumers have less choice in buying, that the monopolist has
no pressure to cut costs by efficiency because of a lack of
competition, for consumers will depend on the firm decisions,
not only as regards prices but also on such matters (3) as the
amount and directions of research and development in the relevant
industry, the services offered and continuity of supply, with
the result of inevitable governmental intervention against
monopoly and mergers flowing from a recognition that automatic
control once thought to be implicit in laissez-faire competition
will fail. Why? Decause of the encroachment on the freedom of
the market place by bigger and bigger enterprises resulting in
the control of the market slipping into the hands of fewer and
fewer enabling these enterprises to attain positions of economic
dominance in a market which to use the words of Senator Murphy
"are susceptible to abuse"(4),

Freedom of competition is accepted in the mainstream of
contemporary economic thinking as a highly desirable objective
because competitive markets:

(a) Most efficiently allocate resources to the uses for which
they are best suited;
) Encourage efficiency, progressiveness and innovation in the

use of resources; and

=W
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Speech by Senator the Hon. L.K. Murphy Q.C. on Trade Practices
Bill, Second Reading p.1-2 (From the 'Parliamentary Debates'
30 July 1974 -~ published by F.D. Atkinson, Government Printer,
Canberra.




(C) Contributes to the equitable redistribution of wealth

among consumers and factors of production. (5)

Some Comments on the Approach taken in the Australian T.P.A.

The prohibition contained in Part IV (Restrictive Trade
Practices Act) (for our purposes Section 46 and Section 50) are
based in a large part on the United States Sherman and Clayton
Acts. The Sherman Act of 1890 aimed at restraint of trade and
monopolies, the Clayton Act 1914 (but subsequently amended )
regulates several kinds of anti-competitive transactions and
mergers. If the Australian Act met with the same degree of
success as the American legislation has, what was said by the

U.S. S.C. in North Pacific Rail Co v. US (6) sums up well the

long term results of such legislation. The Court said: "The
Sherman Act was ... aimed at preserving free and unfettered
competition as the rule of trade. It rests on the premise that
the unrestrained interaction of competitive forces will yield the
best allocation of our economic resources, the lowest price, the
highest quality and the greatest material progress while at the
same time providing an environment conclusive to the preservation
of our democratic, political and social dinstitutions." This is
perhaps going a little too far in that there is nothing in the
Sherman Act provisions to ensure that it operates to produce
optimum economic results. On the contrary, the Courts have
consistently refused to take economic consequences as the criterion
of right and wrong - even first class economic performance is no

defence once an intent to monopolize is established.

(5) See for example - Report of the Australian Attorney-General's
National Committee to Study the Anti-Trust Law (1955)pp317-319.
- Kaysen and Turner, Anti-Trust Policy pp 11=-19.
- H. Blake and W. Jones, In Defence of Anti Trust (1965)
65 Colum. L. Rev. 377 at 381-384,
- Brunt, Legislation in Search of an Objective (1965)
41 Econ. Rec. 357 at pp 363-364,
especially V. Korah lMonopolies and restrictive practices
. at p.20-20c.
(6) 356 US 1 4 (1958)
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Likewise it can be inferred from the Australian Act that
its purpose is to maintain and foster competition. And it must
ensure that competition is not eliminated or reduced by monopoly,
(and its main method of development)mergers,) in short the
objective is to create conditions that ensure there are enoug
participants in a given field so viable competition can exist.

In view of these desirable results it might seem feasible to
simply crack down on monopoly as it appears and stamp it out
like a disease. ut this method has its problems. The mere
acquisition of a monopoly position may be blameless - it may

be the result of successful inovation; or the outcome of the
type of efficient competitiveness that anti-monopoly is designed
to encourage.

The United States has avoided this problem by taking "intent
to monopolize" as a yard stick. Monopoly power as such is no
offence; it is either to exploit monopoly power or to build and
maintain it. The offence lies in conduct which reveals that a
firm likes to have, and means to keep, its power.

Yet as R. Baxt and M. Brunt point out (7) "the Act is

Australian and not American." For Part IV (dealing with
restrictive Trade Practices) together with Part VI (enforcement
and rcmedics) must always be read in conjunction with Part VII
(on authorizations and cloarance). For unlike the American
approach, anti-competitive mergers prohibited by the language of
Section 50, are offered the possibility of protection by way of
prior authorization. The Australian Act attempts to combine a
general legislative prohibition enforced by the Court with an
administrative procedure for authorization of non-competitive

conduct in certain areas.

(7) VWriting in Australian Business Law Review Vol. 2 No. 1 (April
1974)
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A merger is prohibited by Section 50 if its likely effect
will be to substantially lessen competition in a market. The
clearance procedure in Section 94 will enable parties to a
proposed merger to obtain the Commission's opinion on the
application of Section 50 to their merger., Where a marger is
covered by Section 50 it will be possible for the parties to
seek an authorization from the Commission to proceed with their
merger if it is justified (these provisions contained in Part VII
will be examined in more detail ]ater). Generally speaking, an
authorization depends on proof that the proposed course of

4

ction will result in a substantial benefit to the public, being

0]

a benefit that would not otherwise be available. It is interesting

To ~cte
at this pointihthat New Zealand has adopted a similar approach as

can be seen from examining Clause 60 of the Commerce Bill, iFor

¢

in determining whether any proposed merger or takeover is likely
to be contrary to the public interest, as in Australia, regard
is to be had to any economic effects which any proposed merger
or takeover are likely to have on the well-being of New Zealand,
which would not take place in the absence of the merger.

The difference between a '"clearance" and an "authorization"
is ti=* as Senator Murphy has pointed out (10) = that a clearance
results in the Act being treated as inapplicable, while the latter
assumes the Act to be applicable but grants a dispensation." To
put it another way, the effect of an authorization is te permit
persons to engage in conduct otherwise prohibited, a clearance
protects persons from enforcement action.

{10) Speech by Senator the Hon. L.K. Murphy Q.C. on Trade

Practices Bill, Second Reading at p.3 paragraphs 8-10
(From the 'Parliamentary Debates' 30 July 1974 - published

14

by F.D. Atkinson, Government Printer, Canberra. )
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as to the meaning of the standard it is to employ. There is no
provision for publication of reasons for decisions, so no
guidance will be offered to the business community as to what
criteria it has employed.

Finally, with the granting of an order capable of such far-
reaching consequences will not the Commission be most wary of
granting a clearance to a merger of any significance?

Authorizations (Sections 88-91)

M

he Commission may, upon application by a corporation,
grant an authorization to the corporation to make an acquisition
of shares or assets that might otherwise contravene Section 50,

In the case of an application for an authorization the
Commission is required to apply a different set of criteria
from that applied by the Court in determining whether an ofience
has been committed. Section 90 (5) sets out a "public interest
test".

The grant of an authorization thus depends on proof of a
substantial benefit to the public being a benefit that would
not otherwise be available.

Simple as it may sound, it is particularly difficult in
the case of a merger to demonstrate future benefits and even
more difficult to demonstrate that this benefit would not
otherwise be available.

In seeking to demonstrate that a merger will produce
efficiencies ultimately benefitting the public the Commission
could look at this question on the basis of reasonable
probabilities rather than positive certainties, for if the
benefits did not occur, the Commission could revoke the

authorization on the grounds of a "subsequent material change

of circumstances". (Section 91 (4) (b).)
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As mentioned, the more difficult task is to demonstrate

o

that this benefit would not otherwise 1

be available and probably
the Commission will interpret this requirement as meaning nothing
more than requiring proof that the claimed benefit could not
practicably be obtained by methods less restrictive of
competition, than those proposed. Xut despite these possible
areas of difficulty there is at least one advantage of the
authorization procedure as it now stands, that of certainty.

The publication of reasons for decisions will establish guidelines

~

ication of what is lawful and unlawful,

[ N

for businesses - the clari
and at its best it will ensure clarity of thought, fairness and

consistency between cases.

GENERAL COMMENTS ON: THE COMMERCE BILL Sections 55-=58 (Monopoly)

As with the Australian Act, the Bill as it now stands does
not begin assuming that size is bad, for

(a) Clause 55 requires that the existence of a monopoly be

shownj and

terms of Clause 02, i.,e. in deciding this guestion, regard

shall be had to the provisions of Clause 17" and any
economic or other effects which any such monopoly ... is
1ave ... which would not take place in the

likely to

absence of the monopoly.

1ort the Commission is asked to decide much the same

>~ the Australian legislation,
whether a company is in a position substantially to control a

market or the supply of any goods or services.

as previously stated, the test for the actual offence

ct
-

of monopolization in Australia is whether the company is actively

exploiting its position with intent to achieve the prohibited
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results as outlined in Section 46 (1) (a) - (c) of that Act, while
the test in New Zealand is whether the situation benefits the
public of New Zealand.

As with the Australian legislation, the Commerce Bill as it
now stands has moved away from é quantative (established when an
arbitrary percentage of the market is reached) to a qualitative
definition of momnopoly (e.g. from 1/3 market in the old Australian
Act) to being in a position to control a market of any goods or
services.

But the Commerce Bill as it now stands has one main

A

advantage over the Australian Act, for .left untouched in Australia

are positions of market dominance that have been achieved during

the Australian laissez-fair period of trade practice regulation,
Those who have already achieved monopoly positions, in part by
relying on the very practices now condemned, are protected by the
Act to the extent that they do not continue to engage in prohibited
conduct. 1Is it enough for the purposes of this type of legislation
to allow a monopoly as long as it does nothing to increase its
power? 1In the writer's opinion the answer must be no, for the
public must bear the costs of higher prices, reduced output,
inefficiencies, and lack of i%?vation so often reflected in a
monopoly situation. Also left untouched by the Australian
legislation as it now stands are the existing oligopolies - a small
number of firms dominating an industry with high barriers to

entry may approximate the conduct of a monopolist. As D. Turner
points out "Both situations are characterised by an absence of
vigorous price competition, wider price/cost margins than would

exist under effective competition, protection of inefficient firms

and a consequent misallocation of economic resources."
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