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The Accident Compensation lL'gislation :1bolish'd 

common law rights founded on pcrsu11:ll injury 1111d rcpL1ccd 

existir1g compensation schemes JHO\ ided 1w \vorkers 

Comp c n s at i on and C r i I'l i n a 1 I n _i u r i l' s Co 1 1 pc n s a t i on l c g i 1 at i on . 
3 

The range O [ p C CU 11 i a r f h C n e [ l t S : I V :1 i 1 a b h' t O d ' ] '11 Ja 11 t S 

U 11 d C r t h ( n e \,' S C hem e i S 
i 1'1! > r t.1 n c , . 0l1L' 0 [" 

the cornerstones or the \\'oodhousc ('L)JI\Jlliss 1011' s rcL·ornP1cnJ:1t ions 

hUS " real compcnsation" .
4 Jn practice.' the ditt"icultic·s 

\d1ich have arisen in the area of c.om:)cns:1t ion to dl'pend:rnts 

re 1 at c no t s o r:n1 c h t o c s t a b 1 1 s h i n ~· t h c r: c t a 11 d c.· t c n t o f 

d c p c n d c n c y , b u t t o t h c p r o v 1 s 1 u n o C ' · r c a 1 ~ o rn pc· n s : 1 t i on ' · 

un<ler the terms oC the 1\ct. 

This paper is ·onccrncd h'i th the three issues out 1 in<.'d 

at the b c gin n i 11 g as t h c y r c la t · t o i n r :1 n t d c p l rHL111 t..; . \'.hat 

f O 110 \, S i S t h US a Il OU t l i 11 C O [" t h a pp 1 i Cat i O !l Of t lH' . C h C Ill L' 

t o d c pen d an t c h i l d r c n , a 11 J , t o a I' 1 c h 1 c' _. ::, e r c . · t en t , an 

evaluation of t·11e policy behind the schcr1c and a c mpari::-on 

of this scheme \\ith other :.chc•r1cs both past ,ll!d contc'111por.1ry . 

As h e s ha 1 1 ~CC ' the \ C C i d L' I, t l' 0 Jlt p C: n :1 t i On s C h C lC i s 

administered by a large :111d still gro\\tnp org~1nisation 

\\1hich has been left to i11tc'rp1-cl • 0 Jll p ] C, ,lll d O [' t C 11 h n cl 1 V 

\rittcn legislation. ;\s :1 l'l''-,lllt Of tl!S there :1r• ,ll'L:!S 

of the scheme \\here: poli ,. int 'l"Jll"L't:1tiu1,s ~111d :1clministr:1t1\L 

gui<lclincs ,1avc rc:pl:1ced the \et ,1s a Cir t r ·l"L'l'l'll ror 

The p,qw1 thl'l •L re inclu l ·s ,1 bri ·f 

.) . s C L' ' r O r C •• : l 111 l) l (' , -; . s , <; • 1 Ll l B . 
,\ . C n pc· n sat : on ·or Pc r · (lll ·1 I 1 n · t1 r v in c 1, - c ,1 l "r I , 

Rc.'po1·tof Tic P,O'a 1 C:l I'. I r T Jl(lU i l. ' p.11 \. SS, 59 
p a g s 3 9 '1 0 . S · c c1 1 · l) , n d Pc' I 1 b i 1 it · 1 t I c n 
in ustr.ilia, report o Tic at,on, l Crn•im1ttc' ot 
lnquir·y~ara 2.5 > p.105, \ l 'l'( hi L ')JI, is U ed. 

- j ~~-·\--· ... -~~~-_:.--~, ..... , .. - ... - ~---~-"!It.&:" -,c,_ 



.) . 

out 1 in c of t h c a dm i wi s t r (l t .i V c JH o c L' 1 Ur c S I h i c h :ir c Col 1 o \\ c d 

in processing cl:iims by dc~)cndants . 



I. TIIE QUESTI0. 1 OF DI:Pl·.::J)b C1 

Once it is est:iblishcJ that tlw dL·cc,1secl person h:iJ 

cover un<lcr the Act and Jied as ;1 rL':->ult or an accjJent, 

t h c c 1 a i nw n t 11iu s t c s t a b 1 i s h t ha t t h c p c r s o n s r o r ,, ho m t h e 

clai111 is being ma<lL \\'ere dcpl'!1 lants or the deceased. 

The Comri1ission tlwn lws to <ktcrminc the c. tent or th 

Jependency or any one pLrson. 

T\\'O provisions constitute the statutor·y basis for 

determining Jcpendcncy. 'Ihc'SL' pnwisionsan· scctjon ,., ,~hici1 

defines the term "JcpenJant", a1lll section 127 1.hich lists 

a series of rebuttahle presumptions as to the' ._._ tent or 

Jependency . 

The relationship bct\\'L·cn these th'O sc·L·tion" h:1s been 

described as "conflicting ' 1
• Ct1ncludinf his c. :1minat i in or 

the Commission's approach to dL·pcndcnl·y, 'lr li11L:r
1 

,rot 

",\n examination of the implication:-- of the Jcfinition 
of '<lcpen<lant' in s.2 :111 l s . 127 re cal.:; unrcconci l:tbh 
c O n f l i C t s : Th c s C h a \' e l> c 11 c i r C ll Ill V c n t l' d b y t h C 

C o mm i ..., s i o n s o r a r b y :1 p r a f 111 a t i c a p p r o a c h o o n 1 v 
using part of each sect io1. anll it~noring others. 'Jh · 
Commission should not h:1\c to du thi-., th· lcgi lntllrn 
, 1c.l procedures s:10uld ,111d mu·t Ill' cl 1riCiL'd hcinr· 
t,wy beconc ::i JT1orass ol ·on Cl ict ing ::i11d inconsi tent 
rules" . 6 

Professor fl~1l111cr 7 :llso . a1. a LOnf1 iLt bet\\'cen the 
(' 

th·o sections: " 

"Th provisions of the st tut tor a c rtain1nr 
depcrHkncy in Jc:1th cl:11 ..., cont:1111 ·Lrious nmb1 ~u·ti 
( ... ). ThcrL· :ire :1 nt1111l>L r ut s i tu, t ilH1S 1,h1.'rL' 
s L' c t ions 2 an J l 2 7 1·. i t l not 1 i \ · t L g <: t lw r . 

5 . J .. lillL'r: Sttl'V('\' 01 l,tnl ll,11111 an<.. l>·1cnck11...·' (1~177) 
'JhL: L:. tracts 111 thi'> p.ip 1 ,lle t. hv1 fro1 1 a dr· It ni 
:1r \lillcr's 'lhL·s·s \.hi , 1,, !' 1 ,1dc. .1 1il·1hlL to the.' 
Co11missio11. 

o . I b i J . at Ch . 7 p . •I 9 
7 . Palmer - J\cciJcn~(o1•,pe11 1tion, 25 \JI (L 77) p .13 
8. Ibid. p . 13-l. 



s. 

11 .\ proper analrsis of the problen. ,,·ould require• a 
survey of the Ne1.r :caland la\\' upon tlw obligation 
to support. The fan!i ly Lt\\' tests a11d those made 
applicable to accident compcns;tt ion arc to some 
C X t en t a t V a r i an C e ( . . . ) . ~-! .' \' l C \\" i ::, t h at t he 
p O 1 i C y \, a S \ff O 11 g i n t h e h C g i Jl n i 11 g . 1 D p (• 11 d C II C )' ' 

c v e n w he re c 1 e a r 1 y d c C i Tll' d r L' q u i r c s t lll' a s s c l'l b I )' 
of cviclence of consilkrah1 lktail in c~1ch c;1sl;:. 
These tailor-made lctcn11in;1t ions :1r to be nvoi led 
if at all poss iblc". 

Th e s e c r i t i c i s l'l s a r c , w i t h r c s p c t , IW r f c c t L y v :11 i d , 

but one mus t k e c p in mi n J t h c b as i c con cc p .. u a l and p r :t c t i ell 

r c 1 at i on s h i p b c t 1-: cc n the t "' o _- c t i ons . Se c t i on 2 ck r i n c s 

"dependant" ,ind is al1vay_· the basis or ;1nv p,1rticul:ir per.on' 

l e g a l s tat us as "cl c n c n d an t " . Sc· c t i on l 2 7 i not an L I c I'l c n t 

of the definition or clcp1:ncknc) but rather t guideline :ts 

to the e.·tcnt of dependency one clcpc:1dcnc) is est·thlished. 

This is not to say that till' applic:1tion or th· cction· 

d O ll O t r il i Se p r O b l C J1l S Or CO JI f ] i C t S , b ll t S i Ill J> l )' t ]w t t h ' 

r C l at i On s h i p b C t \\' e C 11 s e C t i O 11 2 d ll cl ~ L' l t i On L 7 ~ h O ll I 1 11 0 t 

be misunderstood. J\ i'. a i n , i n L' \ a 1 u: t t i n g t h e _ o u r cc s o f a 11, 

conflict one must recognise th .. t the diffcrcnc s in purposl' 

of the various compcns:Hion bent fits 

aspect of the quest ion or , L'J)CI JL'l1C) 

require tha a di 

h 1: rt' S ( ] V L' d . 9 

re l't'llt 

\\' e t urn no\,' t o an c x a 111 i 11 a t i o 11 o r t h 

of t'.1csc provisions . 

])L! 311 1 dpj 1 i Cdt l l II 

. \ . Th c S t a t u t o r.r._ P r o v i · _:,_O 11 s 

1. The definition of "dcp nda11t": 

"lkpcndant", in rcL,tion t1.1 ;111v person, m anc; .n ther 
person \\'110111 he hod a lt'fal duty to LI! port in ,\nolL' 01· 

in part at the ti1 c ,dll he lcpcndL.l y has o e 
dctcrJ11incd; and in I 1dc tn) otl r p on 1dwn h 
m i l' h t t h c n r .i c; o 11 a b J , nl o 1 ha r c g a I d c J l a1 ms ' 1 f 
as having a moral Ju \ lL .-upport in \ holl' in p.11 t, 
and hhom hL h:t<; t 1 1c11 ·uppDr·t ing in I I le or 1n 1 art; 
,111 d i 11 c 1 LI c1 .s ;1 c Ji i l d O f I l .., 11 O r n U f t ' r h i · l C' a h ; ,lfl d 
"dcpL:ndcnt", "totnll) cl pt.:ndcnt", .11.l ''p,rtiall 
c.iLJ t'ndent" h:1\C corresponding 11w:111i1, 

9. Sel! di:--:cu·s1 11 o• tl.c \ 1 iou l1.;n its 1n Chap. lll l>cloh. 



b. 

There arc five important vlL111ents or thjs dcf111ition: 

(a) "the time when the dependency h:1s to he cktcnnincd". 
(b) The existence o[ a lega1 duty to support. 
(c) The existence of a moral duty to support and actua1 

support . 
(d) The nature of "support". 
(e) A posthumous child . 

All these elements have r:1iscd practical diCCicultie and 

it should be noted that the dcCinition itself docs not 

s t i p u 1 at e II t he t i m C ,, hen d CD end C n C '! has t O b l d C t C r 111 i n C d II • 

llowcver, the compensation provisions themselves st ipulatc 

this time: 

1. section 121(2)(;1) specifics the "elate of the 
accident" as the relevant time. 

2 . section 123(1) (b) seems to speciCy the time or the 
a CC i d C n t a S t h C r C 1 e V :t n t ti 111 C and t h i S i S i It ~l C C O r J 
with sect ion 1 2 3 ( 1 ) ( c) an d. ( c ) ,,, h i c h b o t h 1 o o k at 
the time "immediately bcrore the ~1ccicknt 11

• 

3. section 124(b) directs the C:onlJl1ission to look :it 
dependency "imrn L..liatcly before death". 

Of course in most cases the actual point in time Cor 

all these sections h"ill l)L' much the sa111c :is the dee ':1scd 

dies soon after the accident. The' distinction i:, hohcvcr, 

significant where soP1e t imc cl apses hcthl c'n the ace idcnt unJ 

death - sections 121 and 123 Loth coJ11pcns~1te ror cconoH.ic 

loss flo\•ing Crom the accident or in other words the cat1SL 

of incapacity or death. h1rthcn11orl', SC'ct1011 lll4 provide 

that for the purposes of earn ints re l:1t d co1111H;nsc1t io11, 

it is earnings at the time or the ace id ·nt h 1 hich arc 

relevant. 10 

The other clc11.cnts 01· till dcfiniti n ,111 bL conside r·cd 

in detail below. 

ln till' broad contc.·t of "social po) i..::" or inco1'lL 

maintenance sch'mcs it should be noted tl.a sc\c.ral other 

1 O. Sc c t i 011 1 O ,1 ( l ) 
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statutes have providc"'cl llcfinitions of "dl'pcnd~int" but none 

o f t h c '.'-Jc,,. Z e a 1 an <l s t a t ll t c s :ippcar to h:nc clcrinccl ~t at 

such length . Thus prior to thl' .\ccidcnt CompL"'nsation 1\ct 

1972 the follohing statutes had clc1inc 1 "c1cpcnd:1nt 11
: 

s . 2 \forJ.;crs CoJ11pens:1tion '\·t 1951: 
a per~on 1vho is ll'hoJl: or 11artially 

"])cpl'ndantil means 
k ]l L' !Hlc l1 t . 

s . 2 Criminal Injuries Compensation \et 19(i3: 
" De p e n cl a n t s . . . 1~1 c an s s u c h o r t Jw r c l ~1 t i \l: s o f t h c 
v i c t i m as ''° c r c ,, ho 11 \' or par r i :11 1 y d c pc n d n t up u n 
h i S i ll C O 1!1 e a t t h C t i I!1 C O r h i S d C :1 t h ' ' . 

s.-i8 Superannuation Act 195(1: •·.\pprovL'd dcpPndant 
me ans a p e r s o 11 ,,. ho i s 1dll) l 1 • o r p a r t i , 1 l y d l p L: n cl e 11 t " . 

ss . 61A, Band D of the Social Security Act 1975 
provide for bencCits to dl'pLrll:cnt childnn or 11LdO\\'S 
and " i cl o h c r s ( 1d1 e r e t lt c r c i s n o c n t i t l c m c 11 t u 11 d · r 
the ACAJ 

1 
but the Act docs not dcCinc "ckpc11Llan ". 

The C X t en .S i V L' cl L' f i 11 i t i O l1 0 f d C pc 11 cl a l1 t g i \' C 11 i ll t ] ,._ 

Accident Compensation Act 1972 included mo:t or the ~lcnhnts 

1d1ich had been dcvclopc<l by tlH" Courts in considcrin,1 tlw 

con L'L'P t · J f\ 1 , C . 11 lll t1e COJ text O \Ol'l\.Cl'S Olll[)l'!ISat1011. 

2. s. 127 - Rules for ,l,._•ten1i11in<; dependency: 

As rncntionc<l, .cction 127 or the Ac provides a series 

o f r u 1 e s o r p r c s UJl\ p t i on s t o h e .1 pp 1 i e d 1 n c o 11 - i d l r i n t h L 

C X t C 11 t O f d C' p C Ih.1 ... ' 11 C , ' \\ h C l'l' t h C C 1 ~I i 1'1<1 11 t i S t h cl l C l: , l (' I ' S 

spouse or child. 

11. 

(1) For thl' purposes f th1, .\et it shall be pr sur1cd, 
in the abSL'nce o,· proof to thL· 011trary th t, 

(a) \\here a huc,ban ! a11d I\ i Cl• nr<. 1 j 1 i11P to! tl er, 
t h c 1 • i r l' 1 t o t al : ) d c p (.; n J , 11 o II t I e hush an <l : 

(b) \\here a hush:--1nd , n I 1·.i ie :ire 1 i\·ing ai .irt, 
th• \,ife is cleµu1dC'nt on th · hu.1,inc t > the 
C' •• t L' 11 t O I a 11 I O 11 C O l cl e I' C d t O b ' p a i d U ll d L' I' 
a maintcn,ncL ordet ,r <1~,l"l'l. to h1.. p,1·<l und r 
an a g re L' 111 n t he tl L n t l e p ~1 1 t 1 e '"' : 

For a d i s ·us s i on o - t I. c.' ~ c c n e ~ s c 
\\ o r k e r s ' _Lo m1> en "a t i o 11 • 4 d . pa r 1 
Cam 1£1 1 a n d , ; L' a z. o 1 I. o r ! c. r ~ ' C n_p • 
~' :c~r11~, 2('!. p. 9 91. 

'c:.>onald 
' '1 d 
ion l::11. 1n 



8. 

Provided th:it, if the husb,111d is rc!-'ularly 
paying to the ,,:ifc mon than the amount 
ordereJ or ,1preeJ, it shall be p1csumed, in 
the abs c n c e o f proof to t h c contrary , t h :1 t 
the ,,, i f e i S d C p e T1 Jent On the h ll S b :1 Jl d t O t h C 
extent or the umount being paiLl: 

(c) A child under the age of lb years 1s totally 
dependent on e:1ch of its p:ncnts. 

(:2) Subject to subsection (1) of thi · section, ckpenJcncy 
shall be a matter of L1ct . 

NOW t h C C r UC i Cl l e 1 e llll.' 11 t O r t h i S p r O V i S i O 11 i . t }1C 

application of the ,,·ords "in the absence of proor to the 

contrary". 

I t w i 11 be re c1 11 e d t h a t t he \\' o o d ho us e Com i:1 i s s i on 

recommended that 

"The re s ho u l d be an i r n' but t :1 b 1 e p r c s um p t i on o r 
total dependency ( ... ) in L1 vour of L'ach eh i ld or 
the deceased (including stLp children) until 18 
years of af'e, or until :21 :ears of age i r en a~1

(' I 
upon a f u 11 t i me co u r s c o f c du c:1 t i on o r t r a i n i n g 
without regular salary or wages, and regardless or 
age if an invnlid. 11 1' 

Take the not uncommon situation, here a marriag-- is 

ended by divorce. Both spouses remarry. Custody of the 

children of the first marriage has bc:cn given to the I ife. 

The husband suffers death by ace i Jent. .\t the t imL of hi -

death he was supporting the family or hi· S('concl marri·1rc. 

ow the effect of an irrc·butt.ible presumption, :1s suggested 

by the \foo<lhousc Commission, \\OUIJ he to trc:1t the 

<leceased's children under J8 a..; tot:llly Lll'J('ll<lLnt on hin, 

not,,·i thsL.indj ng the fact that tl1l'i r c i rcu11st:1nces are not 

at all the SLllllL'. There hOuld also clearly be a conflict 

bet,,:ccn the s.2 clcCinition of dependant and the ·.127 

presumption of <lcpc:ndll1cy. 

12. Report of the Ro:al Co111,iis i)ll, p,ira.28S(L'), p.111 



9. 

Th c r e i ~ a l s o ;1 n c . t en t t o h' h j c h t ll c s i t u a t i on d c · L. r i b c J 

a b O Ve re Ve .'.l l S a CO ll f l i C t Jw t h CL' ll t h C t h' 0 p r O V i S i O l1 ~ 0 f 

sect ion 2 and section 127, hut i r the rc·latil1nship b"t\v en 

those provisions, out 1 ineu on JLtge ..i, i ~ k pt in mi n<l the 

resolution of this conflict is clear. 1101._rc\L'r, ;1s st:1tcd 

previously, the effect of section 127 depends largclv on the 

applic:.i.tion of the ,rnrds "proor to the· contr;1ry 11 and this 

aspect ,,·ill be cl1scussecl in further llctails bcloh' . 

B. Tlw Elements of the Der in it ion 

1. "Legal Dut_ to Support:. 

In Revic1, 74/0267 13 , the Lu111111ission ;it tempted to de t"inc 

the limits of the "lq1 al Jut:·:'' cl(•pient or thL dcC11it ion 01· 

"dependant" 

11 ln the Commission's opinion, "legal duty to support' 
can :1 ) p 1 y on 1 \- t o a s i tu n t 1 on ,, he r c t he l; 1 I\ i t s L' I t 
imposes that Juty, the Cai lure to obsc•rvc 1,Jiich c.in 
have legal consequences or result 111 leg:11 L'nrurcc11wnt''. 

At common lah' the dut\' of support :1s bc•t1 c:en parent and 

chilcl is the duty or the parc-nL to support th · child ac:cordinl 

to his or her means. I 11 a S t ;1 t ll t L' 1 a I~ CO ll t C • t t h d LI t )' 0 f 

support 1,·oulcl be th;1t requin'd I, a fin:1ncial m:dnten·.ncc 

provision. 

The Commission's vi.L'I 1c. th.J t!w po sibi I it)' r :1 

legal cluty to ·upport coming i.r.to . istenc at n futu1c d, t' 

JO L' S 11 0 t b l' i 11 '.l t h C ]) 0 S S i b [ C r L' C 1 p j L n t t }\ P l" • 0 f I'. i h i 11 t h i ~ 

class: clcpcnclcncv is taken ;1s , t the date o[ d 'nth or th1.: 

date or the accident and it 1-:; at tl s t 1ml' th:1t the leral 

duty must be in e.·istcnce. \ Ii e I'( t h • Jh r n s l. 1 a 1 !'Ii ni 

l 3. DLciclLd '2u/2/~s. 
p. l 

Pl l)Orted in \CC R 'I u1 t ( • - [I 
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d C p C 11 JC n C )' a r C i 11 fa 11 t C h i 1 d r C 11 0 f t h C' JC C e ,1 S (' d the q UC S t i O 11 

,vill therefore be ans,vcrcd r~,vourl>· in the great majority 

O f C a S e S \\' i t h OU t t he 11 e CC S ~; i t )' 0 C f ll rt h C r i Il q ll i r )' , b C C a U S e 

or s.127(1)(c). 

2. "~!oral Duty" 

The problem of Jefining "moral duty" has not ari..;t.:n with 

any frequency in relation to chilllrc11 of the clcccasL'cl. It 

h'ill arise more frequently in the case of foster children or 

step children, although there can be a legal duty to support 

a step child or a foster child. 14 This catcrory is distinct 

from the first in that actual support 1,t1st be proved and 

this in turn will usually i111ply the prc~cnce of c1 moral duty. 

l n a S it U at i O 11 \v' here the de p e 1l cl ell C >' CO 111 e S U T1 de r t h i S C 1 :t SS , 

the measure of the c.lcpendency h'i 11 lw the e.·tcnt or the> support 

given by the dcceascc.l. 
15 

In Review 75/JW882, the cl:ii111:1nts were, mother ,l!ld 11,r 

t h' 0 Chi 1 <l re n . They \v e re C 1 a i r l i 11 g de p C 11 JC 11 C )' 0 n t h C m O t h C I' 
1 

s 

eldest son. The clcce,1sc<l ,·as ;1,1 cd t1;cnty-onc, ,,as unmarried 

and had no children. Th C d C CL' ,IS C cl ha S the T1l :t nag C l' 0 f t he [ a 11 i l ' 

farm. It, as argt1c<l that tlH' dL'C ascd supplied his labour 

a t a rat e h h i C h C OU 1 d O 11 1 )' b C Lk S C r i h c d ~1 · :1 S ll b S i S t C I C h' V L' l 

because the farming 01wrat ions I ould not supnort anylh ing 

further, and that the rate at 1d1ich the dccc:isl:d upplicd his 

labour was not the ruling ratt.:~ or pay ~o that th L' trn value 

of his labour, on h'hich his 1other in parti·ular ·laimL:d to 

be c.Jcpcndcnt, \\as lost. 1 t \', ~l S C O t1 t L' 11 d l d t h a l t h L ' C [l C t O r S 

1 •l . 1 q~ a 1 du t y t o ~ up p o r t a s t , p cl 1 i l d o r a r o s t r · h i J d 1 1 a : 
c"·i:t I here :i maintenance ord r lt. s I ccn m,1dc under 
s.35(3) of the Doircstic [)roc·ccdi1111s 1.:t 19h. 
ln Lcti a v. Lctica (1~71). ::'..LI' t,b7, 671, Cl ilh 11 J . 
s t , t cs t ha t - t h L r--Pw y b a h . , n 1 l u t > t o sup po c t t h , 
chi ldrcn oC ,1 de racto pou 

15. Decided 9/4/70. 
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displayed, on the part of the de c:1sed, a rnor.tl duty to 

support the claim:mts and t11l' actual disch:irgc or that duty 

was through the lo,, level o h':lg s 1\'11 ich tl e deceased has 

receiving from his mother o.t the time of his Jeath. It h'as 

admitted b) the c1aima11ts th:1t no leg:11 duty to support 

existed. 

Following her son's death, the mother h~1s forced to employ 

a faim manager at $6,000 per annum, $11,000 per annum 111or(' than 

she was paying her son. The CoJ11r1ission haJ declined ·o pay 

the claimants any compensation ri:.:lated to c.irn,ngs or any 

lump sum compensation. 

In upholding the Commission's decision the lkarin~ orricer 

gave the folloh·ing reasons: 

1. The younger children 1·cre dL'PL~ndl!nt on thci r nothLr, 
not the c 1 d c r h rot he r . To t h · c. t L n t t lw t t L c r c 
was any actual support, it c;1111c th1·ough thl' chi ldrcn's 
mother. 

2 . To the ext en t that t h c re I\' as s up po rt ,1Jl d t k1 l t h i s 
had b c en· 1 o s t , i t ,,, as not t h rough C' a r n i n g s but 
through services rendered. The los. could th re Core 
he properly compensable und'r section 121(2)(,1) 
and not s. 123 or s. l ~4. Thc·n· has no 11101 al duty 
of su;)port to\\arc.ls ·he J11other l ro,,1 the sun'· :1rnings 
and the r c f o r c t h c JTl o t lw r \\' :1 s not a cl e p l n d an f o r t l 1 c 
purposes of sect ion 123 of the 1\ct. 

The c 1 a i man t :1 pp c a 1 c d t o t h c ' c c i d 'n t Comp 'n · n t i on J\ pp c :ll 

uthority. The 1\uthority, ,Jud~1 c J\.P. Blair, ·onrir111·<l th· 

C . . .1 • 1 6 omnnss1on's ucc1s1on: 

"The Act <locs not use th1..: hL rds <lc·!i n ant r1n<l depend 11 y 
in broad sense. l t docs not cn•br~1ce ~o J ,1 l or p rsona l 
<lepcn<lcncy but is n ·trictcd to actual nonL Gr) dlpen lencv. 
\\'here thL· pcrsc clairnin1: to he ;1 1cpcnlnnt is the.· 1.itc 
or the JCCi<l'llt \iCtif'l or a child 11nclcr tb [If or ltl )'c':trs, 

16. ppea l Ike i ion • 'o. 31 , Dou! in 1
• p . 4 
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there i s a rebut t n b 1 e p r c s u 111 pt i on o { cl c pc n J n c y , 
but in other cases suc!1 ns the pn'"ent one 1..il'pL'JHlency 
must be proved ns o. matt L'r )f r:ict. (s. 127). The 
basis of uny such claim must be proor that the 
c L1 i man t h ad re 1 i e f f o r I n :1 n c i a 1 s u n po r t on c on t r i b u t i on s 
b, the accitlent victim". 

The decisions illustrate th1..~ point ma<lL' nl)ovc , tlt:,t the 

an S \v C r t O t h C i S SU e O r d Cpl Jl d C T1 C )' 111 a y b C r C S O l V C J b )' r c !" C r C ll CC 

to the range o[ comp nsntion benefits provided bv the et. 

I n a \~ i cl e r cont c x t i t rn n y b e a r !2 u a b 1 e t ha t t h c c.l c cc a s e J ' s 

yo unger brothers \\'ere <lepcnJcnt on his labo1r, but in looking 

at the e, · t c n t o [ any ' 1 support" p r o v i le c.l , t h c. Co 1:i 111 i s s i on an J 

the Appeal Authority ha<l 110 altcrnatjvc but to restrict its 

V i eh t O the t y p e O [ CO m p e 11 S :1 t i O l1 r O r t h i S l O S S O r S ll J) p O l' t 

provided under the Act. 

3. "Support" 

As \,' e have s c en , the n at u r c o [ t h c sup po rt , " 11 et h v r i t i s 

r c 1 at c d to a 1 e g a 1 or a m or a l du t y , 111 us t b c i n t h c n .1 tu r L: o r 
financial maintcn·ancc and pro ision or the nccc.'ssitic:i or 1it"l'. 

In some cases there may be L'\'iJcncc or support over 

and abo e that re 111ircc.l by a h'g:1 l duty to support . Thus 

in Review 7G/R2482 17 , the dL'CCa!:icd h:1s s ·p,1r:1tL·d t t'l)lt hi· 

h'i f e. She had custod: or the t110 ·hildrL11 of their m:11ri:1gc. 

Under the terms of a maintc11~1n·c 01·clc.'r he 1-::1s paying Sa 

\,'cek in respect or c:1ch or hi~ eh i I I ren. '!his :1mc11nt \as 

t he re f o re t h c c x t l! n t o f h i s h' !' rtl d u t y t o s up po r t t h c s e 

chil<lrcn at the t11nc or his :1 ci<lcnt . 11 o 11 c 1 • r , i n a 1 d 1 i on 

t O t h C $ 5 a h C C k l'W i n t e 11 an CC ' Ii rq:ularl: b 1ught hi 

children clothes ancl toys and contril-iuu•d to tit... c st or t!iL•ir 

holiJays. 

17. D cidcJ S/9/77. 
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The Commission decided that these extra provisions were 

"support", but the difficulties in such cases arise fro11\ 

attempting to quantify in yearlv or h'eckly terms t:1e value 

of this type of support . :-Jot surprisingly, there will usually 

be considerable delays 111 resolving cLtims h'here this type 

of issue arises . 

Again, it must be emphasi:.ed that for the purposes of 

compensation the value of the "support" provided by the 

cl e c e as e d rn us t be qua n t i f i :1 b 1 e . 

4. Posthumous Children 

By sect i on 2 , the t e r m "ck pen cb n t ' 1 i n c J u d c s a c h i 1 d 

of the deceased born after his death. \\/here the decea ·eel :rnd 

the child's mother were not living together at the time of 

1 i kc 1 y concept i on s o me p r o o [ o I p :1 t e r n i t y \\' il l b e r c q u 1 r c d . 

c. The Presumptions anJ the Guidelines 

The 1967 Royal Commission lwd recommcnclecl th:1t the 1ncs11111ptio11 

of total dependency in the case of :1 child or thl-. decc:1sed 

(until the age of 18) should he lrrcbuttablc. The rl'C01'11J1c11clat ion 

was not accepted, nor \\·as it npcatLd in the later Australian 

C · · I l · } 8 omm1ss1on s recommenlat1ons. 

s e C t i On 1 2 7 ( l ) ( C) r a is l :-, t \l'O i 11 t ere s t j 11 g i s s LI L' s : the 

first is ,hat constitutes proof to the contr;1ry; and thl' 

second is the presumptions h'hich accompany the application 

of section 127(2). The prcsump ion contained in section 

1 2 7 (1 ) ( c ) i s r c s t r i c t e cl t o n ; ,. u 1 ,ii c h i 1 d r c n u r ado p t -. cl 

children of the deceased. 19 (Forth purpo~cs or sections 

18. Sec t 11c 
at p.156 
Bill . 

report or the ,':1tional r.omm ittcc of Inquiry 
:md clause 41 of thL !,·;1Ct .ation:.il Comp·11 ation 

19. There is no Jefinition or 'child" under the /\et. !'he Commissi 
has limited the term to natu1al children or he J,ccasecl a11<l 
adopted children. Cuidelinc:s paf'l' 7. 
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123 and 124 of the Act, step chddrcn or fo tcr chil<lren arc 

"other dependants") . 

J C . . J . . 1 - f . d 1 . 20 
T1e omm1ss1on 1as given 1tsc 1 a set o gu1 c 1ncs 

for applying section 127(1) (c) and (2) 1n relation to earnings 

related compensation and lump sum hcncfits . 

effects of these arc as summarisc<l below. 

Brierly, the 

firstly, where the chil<l was living with the deccasc<l as 

part of his/her family, the child will he treated as totally 

dependent under sections 123 and 12,1 alike, ,d1en: 

1. The child is under 16 years at parent's death and 

has no separate income; or 

2. The child is over 16 years at parent's death and 

a Family Benefit is being paid in respect of tlw child, :tnd 

the child as no separate income; or 

3. The chil<l. has a separate income or $3,000 per annulll 

o r 1 · s s , b u t \v o u 1 d o t he r w i s e ha v c come \\ i t h i n ( 1 ) an d ( 2 ) 

above. 

4. 'Jhe child has a separate.' income in e.·cess of $~,OOO 

per annum but otherwise ,\·ould ha\'C come within (1) and l2) 

above A~D if that income is not he ing used by the eh i ld I-or 

his/her own maintcnnncc and support in h'holc or in part. 

Sc con d 1 y , \\' h c re t } c c h i 1 d h' as 11 o t 1 i V i n g \\' i t h t he d Cc ea s • tl 

parent as part of his/her family, the child is treated as 

totally dependent under section· 1-3 and 121: 

20 . The guidelines h'Crc introduced in April 1970. Tlc 
summar,' gjvcn here has 110 oCCicial status hh:1t ll' an<l 
r c p r c s c n t .s on 1 y t he \\' r i t c r ' s i n t c r p r c t a t 1 on o r t h c 
Commission's <tpproach, ,11<l l1t.;ithcr <lo tic fuidclincs 
themselves have the status of oi rici, 1 Comrni..,sion policy. 

,. ... "'I • 
.: t - ' ' . . - . 
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(i) If no maintenance agreement or order exists ~gainst 

the deceased parent in respect of the chi.ld but the child had 

formerly lived with the parent as part of the family and 

othen ise \\'Ould h,tve come within categories (i) to (iv) of 

paragraph (a) of this section; or 

(ii) Jf a maintenance agreement or order exists against 

the deceased parent in resµect of the child, but the chil<l 

had formerly lived with the parent as part of the family an<l 

otherwise would have come within categories (i) to (iv) of 

paragraph (a) of this Section U~LESS 

(a) the child is in the cure and custocly of its 

surviving parent, and 

( b) that s u r v iv in g p. n: n t has rem arr i e d or has 1~ t c r c <l 

into a de facto relationship, and 

( C ) the SU r V i Vi n g par C n t I S s p OU S C O r d C fa C t O h ~I 5 

undertaken responsibility for t!1e child's nwinterwncc 

and support; 

1n which case treat as partially dependent to the extent or 

maintenance deceased parent obliPcd to pay, or if re gularly 

paying to a higher amount to that higher amount. But in no 

case is the amount of earnjngs r latec.l compcns;tti~iiid to 

the maximum earnings related compensat ion 1~1hlu to ~t tot:11 l)' 

c.lependent child. The lump sum payment under stction 124 is 

calculated as a pro r .ta amount of the maximum sum in the 

manner set out in paragraph (aJ (ii) o[ Sc t ion l l. 

The guidelines ere designL'd principally in an attempt 

t o a 1 1 o \\' an a J m i n i s t rat i \' c d e c i s i o n a s t o t h c d c g r c c o r 

extent of dependency to be made on the minimum or ess ntial 

factors. This in turn 1·ould perm: t p:iy11cn s of co11pL'llsat i on 
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( e a r n in g s re 1 at e d comp en s at i on o r 1 urn p s um s ) to b c nw d c: 

promptly in those cases where dependency \\'i 11 be tota 1, 

and in stated limited cases \hen <l pcndL:ncy Hill be p:1rtial. 

.\ claimant \.;ill , hohcver, ,il\\ays ha\' the ri_iht to adduce 

f Ur the r e \' i den C e a S t O de p L' n J L' Il C ,' l O r a S t O he i I1 g a d C p C 11 d, ll1 t ) 

either 1n answer to a pre-decisio,1 letter or by applyin~ for 

review under section 153 . Accordingly, it\ as cunsidc:n'd 

that the adoption of the guidelines h'ould not <lisa<lv~rnta~~c 

persons claiming to he d1.-pcndants, or seckin~ to establish 

a grea t er degree or e.·tent or dependency. 

There wj 11 be cases where the degree or e.·tent of 

dependency is Llearly established in relation to some or a 

deceased ' s dependants, but js uncertain in relation to others. 

\\!here this situation arises the :1Jministrative procedure seems 

to be to reserve an aliquot partls) pending clari ication. 

This, also, wo u ld per111it p:t)'ll1L'I1tS of compcrb~1tion t:o be 11:1d1: 

p r O m pt 1 y t O t h OS C c1epCIl<l~111 t S h' h O s L' d C g r C e O r C X t l ll t 0 

dependency has been clearly cstc1l>lished. 

The guidelines have not beLn revised i nee t h y \ c 1· • 

introJuced 18 month~ ago . In practice the incorn· c il1n 1s 

in the guidelines arc rarely aclherc<l to strict!,', bu the 

h i g he r the per s on :1 1 i n come o C t h c c h i 1 J c 1 r1 i l'I i n g t o b ( 

totally dependent, the less lik•ly 1·:ill it b~ th,1t :1 finding 

of total depcndenc: can he Just ifi d. 

The p r a c t i c a 1 c r f c c t !:> o r t h L' s 1.- g u i d L' l 1 n c · a r demon ~ t r: 1 r e d 

f;.iirly frequently on claim riles. 1lus in thc firs 

p O i n t i S t h e CO 1111110 ll C h i 1 d Lk p e 11 d C Ill )' . i t U 3 t i O 11 . I' 0 I ll t S 

2 an .. 1 3 apply \\h re the child, although over Hi is ~till dt 

school or is a full-time student, or \\ht.:re the child 1-, .1 
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be n e f i C i a r y Un d C r a t r U S t a 1l d re C C i Ve S i T1 CO If! C O f ~Jr O ll Il J 

$3 , 000 a ye;u or less . Unde r point ,i the type of situ:ition 

envisaged is where the child ' s earnings arc saved or banLed 

or i n v e s t e d and no t used for ma i n ten an cc :rn d support . 

The application of the guidelines in the second category 

( i . e . \\'here t h C C h il J. Iv as n O t 1 i \' in g \'I i t h i t s d CCC a c; C d par C ll t ) 

has presented greater d i fficulties . A complicated c.·a111:)le 

of the problems encountered in this type of c:ise is i'.ivcn 

by Review >Jo . 7G/R2565 . 21 

I n that case the clecease<l w:is a construct ion \\or! c'r in 

\\"elling t on 1v h o met with a fatal acci<lcnt at ,,·ork . ff C ,~ a S 

rnarrie<l t o a woma n from the Aucklan<l area . fie had <lc'scrtcd 

this ,,·ife and family several years previously. There 11 •n"' 3 

children of t his 111arriage , 2 or 1·,hom h'Ould be tn':1tctl :Vi 

totally clcpen<le n t in a normal situation . 

f.or several years the deceased had also lived in :1 de 

facto re 1 at ions h ii) w i t h a "o ma 11 i n J\ u ck 1 an J . Th c r c 11 , r L' 

th'O young children from this de facto marriage . i S j JI! f) 0 rt ~l ll t 

that this 1·oman dicl not kno1v the clcccasccl's real na11(', Dllt 

believed him to he a Portuguese, this bcliL'f being supriorteJ 

by a set or fake documents hhich the Jcceas • I had procur~d 

Crom someKl1ere . 

The deceased c1cscrtcc1 this [:irnih· in 1~17tl an<l move! to 

Wellington . On movi11g to Wellington he h,i<l an intermittent 

r c l a t ions h i p h' i t h a ,,. o rn an i n Po r i r u a . !le arranged to marry 

h c r ( u n d c r h i s r o r t u g u c s e a 1 i a s ) a n ~ I h ri d nw d t! a Ii o o k i 11 r, :1 t 

tl1c Rcgistro.r ' s oCficc. f IC d i d 11 0 t . h O Iv ll p O 11 t h (' cl a .' r t 1i l' 

21 . Decided lo Sc'pt 1 !>er 1977. 
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wedding and the woman s a w no 111 ore o r him . 1\t t h i s t i J11 c , 

however , the woman as pregnant (by t]1e deceased she claime<l) 

and she gave birth to a dauphter three months after the 

deceased ' s fatal acciJLnt . 

Now the deceascd's legal hife had obtained maintenance 

orders against the deceased as follows : $15 for herself 

and $ S f o r e a c h o f t h r e e c h i 1 d r c n ( 111 ·1 d e i 11 l 9 6 9 ) . Th c 

deceased had never paid any money under t!1cse orders. II is 

wife did not know of his whereabouts and had not been able to 

trace him . 

This maintenance order, as varied in 1973 at Wellington 

to $ 2 f o r the rn o t h c r and $ 1 [or ea c h of t ,.,, o c h i 1 cl r c n . Th c 

wife claims she did not receive notice of this, but has in 

any case still not paid anything. 

In assessing the amount payable to the children or this 

marriage , the Commission applied its guidelines and clcciclec.l 

that the presumption in s . 127(1) (c) w:1s r butted by thl' 

legal duty of the deceased to pay only $1 a \\'cck for each 

child . Accordingly, section 1"7(2) applied and the Comlllission 

held this to be the e,·tent of their dependency. 

h'i th respect to the second L1mi ly, there were maintenance 

orders as follohs: $1 per heek Cor the hife and 'o .4 2 per 

h·eck for each of he two young bors. The CornJ11iss ion's assess-

ment of dependency followed thL' s:1 mc 1 incs :is above. 

In regard to the last case, it \\"ilS decided th,1t he wo1:1·111 

h' a S n O t d e p e I1 cl e n t O 11 t h c cl C C C a s C cl , h LI t i f S h e C O U 1 d e ' t- :1 b l i h 

the paternity of her child, the child hOuld be totally 

dependent in terms of section 2, :1nd s . 127(l)(c), and 

h'Ould receive quite high hL'ekly ~~1rnings r•lated comp nsation. 
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There is no doubt that the \·:or<ls "proof to the contrary" 

have cau:seJ n great many difficulties for the Commission . 

The guiJclines h'Cre an attenipt to make section 127 adrninistr~1tivcl: 

h·orkablc, but they do not an~1.er the problems conclusively. 

1here is still c1 question as to the nature or the enquiry 

necessary to rebut the presumptions. The i-orcl "proof" is 

arguably rather more demanding that a J11Cre administrative 

enquiry and evaluation. It may not be sufficient to say "the 

claimant still has a right of appeal" if the ,1dministrativc 

enquiry is inadequate, but neither is it feasible to arrange 

a semi-judicial enquiry 1n cvcrv borderline dependency 

claim. 

The criticisms of section 127 by ~lr ~ il ler and Professor 

Palmer, quoted at the beginning of' this chapter, arc coJ11plctclr 

j US t i f i e J , h U t t h C r i 0 h t S O 1 U t i O 11 S t O t h e S e p r O b 1 e !11 S h ;l\' C 

yet to be offered. 

~lr ~1iller 23 suggests that tliL' present ll'gisl:1t ion be 

nmen<le<l by removing the h'Ords "in t!1c absence of proof to 

the conrary" and Lreat ing an i rrc'hutt:il>lc pi cs11mp· ·on of 

clepcnJcncy for children unJc'r 1(1 who h'er' J ivino 1\'ith the 

deceased at J11s cleat]1. This particular sugg1_;stion, hu1 cVC'r, 

goes little beyonJ the present L:u111111i~..:;ion guide! inc and dOL 

110 t b )' i t Se 1 f S O 1 \' e t h C j) l' 0 b ] C Jl! • lr .lilll'r goes on to l)l"l]>Ose 

an amenJL'd definition of depend ·ncy: 

22. 
23. 
2) , 

"A better JL'fini tion ,wuld l> LJ1at ;1 dc:)e11dm1t i · Llw 
\dfc, husband or chil(l of tl1e lccLrt L'll Ji\inf I ith he 
d C CC a...; e J a t t Ji C t l Jll C O f t he a CC l d L' 11 t , ;J 11 d , l 11 y O t Ji C r 
J) l I' 'i O ll I\ h O Ji a S s ll [ f r C d O r i S l I h. l' 1 )' t O S ll C CL' r [1 l O S 'i 
of support by the de:1th or thl' J cca L'l.". 21 

Sc c p. ,1 
Sec note S 
lbiJ, p. 1S. 

at Ch. 8 p. l 7 
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The only new cleJ11ent which sccl!is to be offcrc<l by this 

suggest ion i s that the f u tu re 1 e v c l o [ support \d1 i c h co u 1 d 

have been expected should be consic.lcrcc.l. '!'his as1wct has 

at least as much merit in thcor:· as basjng the dcpen<lcncy 

on a f act o r "' i t h a s 111. rn y v a g a r i c s an <l v i c i s s i tu d c s a s 

maintenance prders, but docs not obviate the nLe<l for enqujry 

hhich is the source of the problem. 
?5 Professor Palmer- suggestecl tha-t the "series of 

statutory qualifications for benefit" provjded by clause 55 

of the ational Compensation Bill (Australia) would go some 

\,·ay to,\·ards avoiding this problem, but this clause <lcals 

0 n 1 y Iv it h W id O \v S , an cl the S Chem e i S 110 t repeat C tl i 11 t h C' CO 11 t C.· t 

of other dependants. The disaJvanU1gcs of the lfooJhouse 

Commission's proposals have alre:1<ly been discussed above. 

On this note, we turn noK to a brief <liscussion or the 

o1)eration and t'.1e depcnJency provisions of three other i11cu111e 

maintenance shcemcs . 

D. Other Schemes 

It has already been notcJ that several other incon 

maintenance and compensation statutes in ~eh Zealand use 

the term 'dependant' or 'dependent' \,'i thout d•t"ining it 
76 thoroughly:- In general the :1d111inistcring boclie-; :ire required 

to direct themselves both in rcg;1rcl to policy ,rnd ,1dministration 

of the scheme. The Commission lws don· this through its 

<lcpen<lcncy guidelines. 

The S0ci:1l Security .\et 1971 used s.LI of the 1cc iclcnt 

Corn p en s a t i on /\. c t 1 9 7 2 a s a rn o cl c l f o r i t s s c c i on Cil !) . 'J' Ji L 

sections arc 111 fact i<lcntic:ll hith the proviso ins.{ llJ th, t 

25. Sec note :1 t p. 14 
the list on p . 
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it w i 11 not a p !) l y ,,. he re the Ac c i dent Comp en sat i on Scheme 

docs . In practice , the Commission and the Social Welfare 

Department use much the same guidelines for establishing 

dependency . This is necessary not only 1n wider policy interest 

but also because many claimants who cannot obtain the full 

range for any accident compensation benefits will become the 

responsibility of the Departnent . A typical example is shown 

Khere a person who is·incapacitated for work by a cidental 

injury gains accident compensation whereas if he is 

incapacitated for a longer period by illness he may receive 

the sickness benefit . 

Usually the Dcpart~ent will pay benefits readily and 

r apidly to dependants of a deceased person, and if a claim 1s 

acc epted by the Commission 1n respect of the deceased, the 

Commission must reimburse the Department the amounts paid as 

benefits to the dependants . 27 The amounts will, of course, be 

de ducted from the arrears of compe~sation owing to the 

de pendants . 

The weekly benefit to dependants under acci<l nt compensation 

wi ll be discussed below and , as will be seen, they relate 

to the extent of the support provided by the husband. Iloh·cver, 

he Social Security benefits to dependant children arc, 

bes ides the lump sums mentioned ahove, a flat rate weekly 

am ount in respect of each child paid to the deceascd's spouse . 28 

------ --- --------
27. This 1s done under section 134(3) of the Act. 

28. Sec Appendix B. 
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Leaving this area aside, i.t may be useful to look at 

two schemes replaced by the Accident Compensation Scheme 

inasmuc h as t hey affected the area of dependency up to 18 

years of age . 

I t may be recal l ed tha t the Worker ' s Compensation Ac t 

1956 containe d 1n s . 2(2 ) an d (3) presumptions as to dependency : 

" (2 ) For t h e puproses of this Act the wife of a deceased 
ma l e worker and his children under the age of sixteen 
years sha ll be conclusively pTesumed to have been 
dependen t on the earnings of that workers at the time 
of h is death, and , if they arc ordinarily resident in 

cw Zealand , their dependency shall be deemed to be 
to t a l unless i t is proved in fact to be partial only: 
Provide d t ha t nothing in this subsection shall npply to 
a wife wh o a t the time of her husband ' s death hns 
deser t ed him withou t just cause . 

(3) If any child is born to a worker after his death 
that c h ild shall be deemed for the purposes of this 
Ac t to be a dependant of the \\'Orker in the same manner 
as if born in his father ' s lifetime . " 

The definition of child included step-children and 

illegitimate children . 

The application of the presumption in sec 10n 2 of the 

Worker ' s Compensation Act appears to have been ,nuch the 5ame 

as the application of s . 127 , althour,h s . 2 is arpuc1bly worded 

1n stronger terms . Where the child i,,: as over 16 years of nge, 

the position again seems to have been similar: 

" (199) . Children who have attained the age of 16 years 
are not conclusively presumed to have been dependent 
upon the earnings of the deceased worker . In such case 
the onus is upon the children to p1ove that they here 
dependent upon their parent, and to show thee ·tent 
of t h e dependency . Where the parent is entirely 
supporting such children , or has be n making material 
contributions to their support, little difficulty is 
experienced . 11 29 

29 . 1cDona l d : Worker ' s Compensation , 4 ed . at p . 115 
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The Section 2 interpretation of "dependant" in the 

Worker's Compen ation Act 1956 makes it clear that the claimants 

must have been "wholly or partially dependent on the deceased's 

earnings", yet the Courts were prepared to look at the 

circumstances in wide terms and recognise dependency where 
30 there was a future probability of support. A similar 

approach was taken under the Death of Dependant by the 

Accident Compensation Act 1952 31 - the definition in section 

2 of this Act was restricted to a spouse,parent or child of 

the deceased but it was not necessary to show actual dependency 

on the deceased before his death, merely that there was a 

likelihood of future pecuniary benefit which had been removed 

by the death. 

The approach to compensation of infant dependants taken 

by the Australian Committee would not in practical terms 

appear to be greatly different from the cw Zealand scheme: 

30. 

31. 

1. Child is defined as any person under 20 years of 

age, but excluding a person who has co~plted full time 

education. 

2. The term includes adopted children and, if 

dependency on the deceased at the time of his death is 

shown, it also includes an illegitimate child of the 

deceased. There appears to be no provision for 

compensation of foster children or children of a de 

facto spouse. 

See for instance In re McEnirney (Deceased) (1955) 
ZLR 1151, referred to in Karini v. C-A Mussel Co (1969) 
ZLR 758-761. 

See Winiata v EtherAdge (1935) GLR 599 and Cole v Jones 
( 1 9 5 4) Z L R 6 9 9 . -T e s e c as e s w c re both c 1 a fm s by parent s 
in respect of the death of a child. 
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3 . "Dependent" is defined as "d ependen t for economic 

suppor t". 

4 . The presumptions of dependency are related to the 

type of benefit. There is a presumption that if 

deceased was the father the child was totally d pendent 

on his earnings , but if the deceased was the mother 

there is no pre sumption of dependency . 

Enoug h has been sai d already in this chapter to indi ·ate 

the demerits of the Australian proposals . The range of 

possi ble infant dependants is restricted in comparison with 

the ew Zea l and scheme , and while it is possible that the 

scheme outlined in Clause 41 might result in greater overall 

adminis trative speed , the difference in cases of clear 

depende ncy (which are the great majority) h'Ould not appear to 

be significan t. 

It is submitted that the statutory presumption 1n 

s.127( 1) (c) fulfils the objective of enabling compensation 

paymen ts to be made to dependent chi ldren as c1uickly as possible . 

Howeve r, where there is also a limited fund , the presufllptions 

must be rebuttable in fairness to any other dependants who 

may have been equally or more dependent than the objects of 

the presumption . It is felt within the Commission that 

only when the scheme is well established and a thorough 

statis tical evaluation of claims can be made , can effective 

improvements be made in the basic dependency provisions. 

The problems with the present provisions are identifiable 

quickly enough - the ans,ers to these problems are rather 

less clear . 
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In practice it hould be fair to say that the concept 

of dependency has been applied to include any person who 

~as in fact dependent on the deceased, whether the basis 

of the relationship was family , contractual , statutory or 

the mere acceptance of such form of obligation . 
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JI. BF!'-/EFITS 

Child dep endants of a deceased person arc entitled to 

th re e types of benefits . First , and usually most important , 

compe nsation is based on the earnings of the deceased parent . 

Secondly , all dependent children are entitled to a small lump 

sum. Thirdly , they may be entitled to compensation under 

section 121 (2) (a) of the Act . 

A. Earnings.Related Compensation 

Section 123 of the Act directs t}1e Commission to pay 

earnings related compensation to each dependent hild of the 

dece ased person , while the child 1s a minor and would, in the 

Comm i s sion ' s opinion , have been de pend e nt on the de c eas ed p r s on 

i f the injury had not occurred . 

This provision raised three major difficulties for the 

Comm i s sion. The first is the division of the available fund 

~he re this is necessary . The second is determinin g when 

depe ndency would have ceased had it not been for the a c cid nt . 

The third , and frequently most contentious problem, is 

s t ablishing the dcccased ' s earnings for the purpo s es of the 

Ac t. 

Payment of a child's entitl e ment under this s e c tion is 

d h . l . 32 a e tote parent or a person 1n oco parent1s. 

1. The Available Fund 

Section 123(1) (b) begins by stating a totally depe ndent 

chi ld (or "other beneficiary" (1) (c) - includes foster and 

s t ep - children) is entitled to one-sixth of the amount that 

-- - ----
32 . In practice the payments are made to the surviving parent 

as he or she will still be supporting the family . However 
section 126 does enable the Commission to appoint someone 
to receive the money for the child's benefit . Sec s.126(4) 
Discussed in Chap . III D. 
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. ~ould have been paid to the deceased parent had he or she 
s u r V i \" C d t he a C C i d C 11 t b u t s u f f e r e d a t O t a 1 1 0 s . 0 [ C a r 11 l n g 

capacity. This means that the child would receive one-sixth 
of 80% of the parent ' s earnings at the time of death . This 
amount is increased automatically by cost of living adjustments 
and general wage orders. It is also subject to PAYE tax . 33 

Payments are made and calculated on a weekly basis. As stated above 
payments are made to the child ' s surviving parent or guardian. 

Assuming a typical situation in which the deceased is a 
married man with a family and at the time of his death earns 
$150 per week , the practical effect of section 123 is fairly 
clear . 

Under s . 123(1) a totally dependent widow (or wido¼cr) 
1s entitled to 50% of the amount that would have been paid to 
the deceased as earnings related compensation, i.e. an amount 
equal of! x !5 x earnings at the date of the accid ent. ;;i 

For each of up to three totally dependent children his 
widow will receive an additional one - sixth of the notional 
earnings related compensation the husband would have received 
had he not been killed. In this example the widow would 
receive an additional $20 per week, for one dependent child, 
$40 a week for two dependent children and $60 a week if she 
had three or more dependent children, bringing the ma imum 
earnings based payments to $120 per week . In no case can total 
earnings related payments exceed 80% of the husband's pre-
accident earnings regardless of how many dependants there 

33. See section 65(2) (c) Income Tax Act 1976. 
34. A similar provision was included in the Draft ational Compensation Bill, Clause 57 . 

34 arc . 
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As we have seen, the position is not so straightforward 

1, h c re t h e de c e n s e d p e r s on h ,1 d r c ~ po n s i b i 1 it i e s t o" a r J s t i o 

families . If , fore ample, he was required to pay maintenance 

of $5 per week in respect of two children of a previous 

marriage , the earnings related compensation in respect of those 

chil<lren would be $5 per week plus any [urther h'nefits which 

could be quantified in yearly or weekly terms. This latter 

benefit might be expressed as $1 per week for each child, 

k . I t t 1 kl t $6 each . 35 If tl ma Jng t1e o a wee y paymen s 1ere were 

also one or two children of another 1narr1age or relationship 

who were t o ta 11 y de pc n <le n t on h i s e nrn i rg s , t h e w e k 1 y c a r n i n g s 

related compensation in respect of them would not he affected . 

Taking the above example again, they would still receive $20 

a week each . But if there , ere three or more totally 

dependent children, the total amount paid to the partially 

dependent children would be subtracted from the class fund 

(in this case $60 per week) and the remainder would be divided 
36 equally among those who were totally dependent. This is 

done under section 123(4) of the Act . 

Where as a result of the deceased ' s death his or h r 

dependent children hecome orphans, arnings related compensation 

is paid at a different rate . S•ction 123(3) provides that in 

such cases each dependent child may receive up to a third of 

35. In practice this type of exercise is difficult. Estimates 
cannot be made pr cisely in most ircumstances, and 
the figure taken will usually be in round terms -
e.g . an extra $1 per week. 

36. For instance, if the extent of partial dependency was 
$6 for each of two chiJ<lren, the fund for the other 
dependants would be $48 . 
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the notional earnings . Th C S h cl re S ;J b il le i n t h C S a Ille \\ :1 )' a S 

the situations outlined in the examples above. In these 

circumstances weekly payments of the child ' s entitlement are 

made to the child ' s guardian . 

We should also note the effect of section 123(5) of 

t h C AC t . Th i s sub - s e C t i. 0 n s C Cm s t O C n Vi s 'lg C C 1 a i m s \, h e re t h C re 

arc many or competing claims for dependency on the decea ed's 

earnings , and provides that the Commission may tnke into account 

circumstances that arise after death . The relevant factors 

arc the individual needs of the claimants, successions nnd 

inheritances on the dcceased's death, proceeds from instirance 

policies and other circumstances of pecuniary benefit resulting 

from the death . 

2. The term of dependency 

Under section 123 , earnings related compensation continues 

only for so long as the dependant, in the Commission's opinion, 

remains dependent, and, in the case of a child, durjng minority. 

In the case of children, inquiries arc not JT1ade until the 

child's 16th birthday 37 . At this date the presumption contained 

in s.127(1)(c) ceases. The dependency guidelines arc then 

app lied by the Commission and when the ch:ild goes outside the 

guide lines payments of compensation will cease or be reduced. 

The action of cessation or reduction of earnings related 

compensation in respect of one child may affect the entitlement 

of other dependent children . If the child is, for example, the 

oldes t of four totally dependent children, there will be no 

37. This appears to be so even ~here it is known that the 
child's surviving parent has r JT1arried and that there 
is actual support by the step-parent . 
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·change in the amount received by the widow; but in the other 

example mentjoned above if one child ceased to be dependent 

there may be a pro rata increase in compensation for other 

childre n. 

In practice, a child will be treated as fully dependent 

as long as he or she remains at school . Presumption of full 

dependency will remain if the child is a full time student 

in a tertiary education institution and remains at home. Where 

a chi ld leaves school and commences employment the amount will 

be reduced, if not ceased, depending on the level of income 

d . 1 · . 38 an its app 1cat1on. 

When a child reaches the age of majority, the Commission 

has a discretion to continue paying com~ensation under 

section 1 2 7 ( 7) . The sort of situation envisaged is where the 

child is dependent by reason of a physical or intellectual 

handicap , or where the child is completing full time education . 

3. The deceased' s earnings 

The provisions of the Act by which the Commission must 

estab lish the level of earnings of deceased persons are 

extreme ly complex and vest the Commission with a wide variety 

of discretions . Basically, however, the chain of enquiry is 

a rather simple one . 

The first question to be answered is whether the deceased 

person was an "earner". The term is defined in section 2 as 

meaning "an employee or a self-employed person" . In certain 

situations a person will not be earning anything at the time 

of his accident but is deemed to be an earner by virtue of 

section 59, section 118 or section 104(6) . The application 

38. See the discussion on p. 16 above. 
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of these section s raises difficult questions of po l icy and 

statutory interpretation ~hich arc really outside the scope 

f h . 39 o t 1s paper . 

Having established that the deceased person was an 

earner , the next step is to calculate his/her earnings . This 

is done by section 103 of the Act . There is a basic distinction 

between calculation of earnings of an employee and calculation 

of a self-employed person ' s earnings . 

Section 103(2) lists a number of items which arc included 

in the expression "carnjrgs as an employee " and thc-n a number 

of items which are excluded . A good example of the importance 

of section 103 was provided in Review o . 76/R2432 . 4 0 

In that case the deceased was a married man with three 

totally dependen t children . He was killed in a boating 

a cc i dent in N cw Z e a 1 an d . II i s earn i n g s w h i c h ,.., e re i n c x cc s s 

of $300 per week were , however derived in Australia from his 

employment with an Australian firm which had vital trading 

connections with ew Zealand . His work , therefore, took him to 

both countries , but he was paid and taxed in Australia , although 

the family he supported lived in Auckland which was hjs home . 

His employers did not of course pay an ACC levy . llis dependants 

were held to be excluded from earnings related compensa ion by 

reason of section 103(2) (i) . 41 

39. Section 118 is briefly discussed in Appeal Decision 
24 , Fyfe at p . 5 . 

40. Decided 26 August 1977 . 

-------

41. ote , however , that they would be entitled to all the 
other benefi t s provided by the Act . 
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Section 103(3) defines "earnings as a self-employed 

person" as 

" So muc h of the assessable income (as determined un<ler 
and for the purposes of the Land and Income Tax 
Act 1954) of that person as is beneficially derived 
by him from carrying on a business ". 

The subsection then goes on to exclude a number of items . 

The effec t of section 103(3) is that the Commission bases 

earnings related compensation for a self-employed person on 

the amoun t taxed as income by the Inland Revenue Department. 

Althoug h this invariably causes protest from injured self-

empl oyed persons, there is strong justification for the statutory 

approa ch as a self-employed person ' s business will often keep 

earni ng during the period of incapacity: 

In practice the strict application of section 103(3) is 

often ignored in favour of a more equitable method of measuring 
42 loss of earning capacity such as replacement labour costs . 

Even so , there are likely to be considerable delays before a 

figure is established . 

The effect of this section on dependants is , however, 

extreme ly severe . In the majority of cases the self employe d 

person ' s business will fold up on his death , and his dependant 

widow and children are compensated on the basis of a figure 

which did not represen t their standard of living. An example 

of this occurred in Review o . 76/R2349 . 43 

42 . This, again , 1s an extremely difficult area . There 1s no 
specific provision in the Act which allows the 
Commission to use the cost of replacement labour as a 
measure of loss of earning capacity . However, this 
Commission practice has been noted by the. ppeal 
Authority without adverse comment . The area of 
compensation to the self-employed is being treated as 
a priority in the redrafting of the legislation. 

43. This applica ti on was withdrawn insofar as it related to 
this aspect of the decision. 

.,,tiiliai...,_......._~f.;)'~~...i.:... 
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The deceased was a young farmer who was married with 

two young children. The family's total yearly income was 

$7,000 which for tax purposes was derived in equal parts by 

the husband and wife. On his death the widow and children 

received compensation based on the deceased's earnings of 

~3,500 per annum, but his death meant that his family had to 

leave the farm and move into town because the widow could not 

opera te on her own. The real loss of "family" income was 

therefore $7,000 per annum, and in addition there were economic 

advan tages in living on a farm which the dependants also lost. 

Having completed the exercise of calculating the deceased's 

ea rnings, the Commission must then make a decision on which 

earni ngs are relevant for compensation purposes. Section 104 

of the Act directs the Commission to use a figure that would 

represent normal average weekly earnings at the time of the 

accide nt. 

In the case of employees, the Commission has a discretion 

to take relevant earnings based on the period 28 days before 

the accident or 12 months before the accident (or any part 
44 of that 12 months). In many cases the figure will be the 

same , earnings varying little from week to week. The twelve 

month period is used in cases such as seasonal workers and 

persons receiving commissions etc. 

In the case of self-employed persons, the Commission 

may consider earnings in the period 12 months, 2, 3 or 4 years 

bf ·a h. · r h 45 r e ore the acc1 ent, or any corn 1nat1on o t ese . n 

Practice the Commission exercises its discretion to give the 
h . l "bl f" <l 6 1g1est poss1 e 1gurc. 

44. Section 104 (2). 
'4S. Section 104(3) 
46. As long as this approach is not clearly unrealistic - for 

instance where the claimant had chanpcd his business during 
'' . 
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The area of assessment of earnings related compensation, 
as mentioned before, is comp lc .· ;rnd at ti!T'cs unnccess:.rily 
vague . I t i s a p rob 1 em \d1 i -h i s a t t h c h e a r t o f t he 
accident comp nation scheme, but it should be peripheral only 
to an examination of dependency claims . 

B. Lum Sum Compensation 

Section 124(b) of the Act provides for sma 11 47 Jump 
sum payments to dependent children of a deceased parent , 
provide d that the hild survived the deceased by at least 48 
hours . Foster children and step children also qualify provided 
that the deceased was standing in loco parentis immediately 
prio r to death. 

Normally , a totally dependent child will receive the 
ful l $500, but the maximum payable to dependants under s.124(b) 
is $1 , 500 . This, therefore, is a class fund which must be 
divided amongst dependants where there are three fully 
dependent children and other less dependent children . 

Where the deceased parent was an earner the appor tioning 
may be done on the sa~e basis as earn in gs related comp•nsation . 
For examp l e , where the parent ec1rncd $160 per week , the available 
fun d for children will , as explained above, be $60. If, 
there fore, the child is entitled to $5 per week, cntitl •men t 
under section 124 will be 5/60 of $500, i.e. $41 . 66 . Supposing 
as 1n a case men ti oned above , there arc two hildren dependent 
to the extent of $5 per week each , and 3 totally dependent 

4 7. In comparison 
awarded under 
discussion of 
Compensation. vuw 1976. 

with the lump sums for permanent disability 
sections 119 and 120 of the Act . ror a these sections see B.J. Couper - ~oni Term A research paper for the MPP degree , 
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·children, the th·o will receive $41.66 each and the three will · 

share equally the remaining $1 ,416. 68 and receive $472.23 ach . 

This method of calculation was used in the examples outlined 

above , where there were competing dependency claims . Until 

recent ly all section 124 assessments were done on this basis . 

Howeve r, there is now in addition to the strong presumption 

of tota l dependency for section 1 24 purposes, a tendency to 

simp ly put a pBrcentage on the entitlement where it is clear 

that there was not ful l dependency. The figure arrived at 

shoul d, of course , bear some relationship to the entitlement 

calculation under section 123, in as much as this should 

reflec t the proportional extent of dependency as between claimants , 

but there is no necessity to use the convoluted fractions that 

may be produ ced by earnings assessments . It should be kept 

in mind that dependency under section 124 docs not nece ss arily 

r equire financial suppor t and the full amount may be awarded 

notwithstanding that dependency for the purposes of section 123 

was only partial. 

Where the deceased was an earner, the compensation to 

hi s dependants provided by section 124 is relatively insignificant . 

Howeve r, the lump sum provisions apply irrespective of the 

decease d's earn ings statu s . It is interesting to compare the 

application of section 124 to that of s.61D of the Social 

Se curity Act. The lump sums under section 61D of the Social 

Securi ty Act are payable where there 1s no entitlement under 

the Accident Compensation Scheme and the deceased parent is 

under 60 years of age. With this proviso the sections are 

identical, and , as we have seen , there have been attempts to 

1 . . 4 8 ens ure similar app 1cat1on . 

48. See the discussion 1n Chapter ID 
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The lump sums provisions for dependants have a basis 

in the Worker's Co~pcnsation legislation where lump sum 

compensa tion was based on earnings, but the real justification 

for what is after all nothing more than a mod st balm, is to 

give the dependents some cash in hand where there is a delay 

in assessing long term benefits such as earnings related 

compensa tion and compensation for loss of services. Where the 

fac t and extent of dependency are not in dispute the lump 

sum payments will be made almost immediately. 

The lump sum provision in respect of children is, 

however, an unusual one: the Woodhouse Committee recommendations 

. A 1· 49 d 1n ustra 1a an so ew Zealand both suggested small lump 

sums to the deceased's widow but not to .a widower or dependent 

chi ld. Similarly, Worker's Compensation legislation in Ontari o 51 , 

Austra lia 52 and South Africa 53 provide lump sums for dependent 

spouses , but not children. 

C. Loss of Services 

Section 121(2)(a) authorises the Commission to pay 

compensation to dependants of a deceased person in the following 

terms : 

''(2) Where a person suffers personal injury by accident 
in respect of ,hich he has cover under this Act, or where 
a person dies as a result of personal injury so suffered , 
the Commission, having regard to any other compensation 
payable, may -

49. Report of the ational Committee of Enquiry, p. 176 para.386 
SO. Report of the Royal Commission, p. 121, para 302 (aj. 
51. Workmen's Compensation Act s.36 
52. See for instance: W.C. Acts 1916-52, s.14 
53. Workmen's Compensation Act 1941. s.40. 
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Pa v t o a n y m C' 1•1 b C' r o f t h c h o u s c h o 1 cl o f 11· h i c h t he 
in3urcd o~- deceased person \\'as a member on the 
date of the acci<lent such co~pensation as the 
Commission thinks fit for any quantifiable 
loss of service proved to have been suffered by 
the person to whom the payment is made as a 
resul t of the injury or death for such period 
as the Commission thinks fit , not being longer 
than the period for which that member could 
reasonably have expected to receive the service" . 

This provision 1s u ed frequently where the deceased 

parent is the mother of young children . 54 In such cases the 

Commission will pay the cost of home help for acer a1n number 

of hours per week . Bearing in mind that this home help may be 

required for a considerable period of time, this benefit is of 

considerable importance. 

The essential aspect of the "loss of services" claim is 

that the loss must be quantifiable. This imposes a requirement 

that the service must have been rendered on a regular basis 

and that it was of replaceable nature . 

Some examples of the application of this provision are 

noted : 

In Review o . 77/R0727 55 , the deceased was a married 

mother of two children, a girl of 15 and a boy of 11. The 

widower had just begun a new bu incss venture and this required 

him to be away from home for many hours per day. The family 

lived in a country area and the children had to travel some 

distance to their schools . The <laughter was busy studying for 

54. In such cases it is, of course, unlikely that the 
mother's ea:rni s, if th re arc any , will he very high. 

SS. A Hearing decision on the final quantum of assistance 
has yet to be made. 
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. UE examinations . In all the circumstances , the Commission 

decided to pay the cost of a househeeper for some 24 hours 

per week until the family situation could allow self sufficiency. 

It was of particular importance that the girl ' s chances of 

succes sfully completing her secondary education should not be 

prejudiced by l etting her bear the responsibilities of running 

the household and the small farm. 

However, in review 75/R117 56 , the Commission d cided 

that i t was under no duty to reimburse relatives who gave up 

time to help out the family and children . 

Review 76/R629 57 was another case where the deceased 

was a farmer ' s wife who had dependent children . The Ilearing 

Office r applied the sec tion this way: 

" There is no doubt that the services which a wife 
renders to a husband, although unpaid in the sense 
of wages , attract compensation payments if they arc 
terminated ( ... ) The services become quantified 
when the husband is faced with emp loying alternative 
services . The Commission may , however, pay compensation 
of such amount as it may think fit and this means that 
payment is discretionary. The Commission must decide 
whether the payment claimed is reasonable and whether 
it was i n fact reasonable to employ a housekeeper ( . .. ) 
Such decisions in the family framework should not be 
judged too narrowly". 

Section 121(4) provides that where the deceased person was 

the recipient of any superannuation , pension or annuity ,{hich 

ceases on his death, the Commission may pay compensation to a 

depend ant of that person who was dependant through the deceased 

on that income . Review 76/R0597 58 stated that" superannuation 

pensi on or annuity" would be interpreted s trictly; in this 

case it was held that an invalid's benefits would not fall 

within this category . The Hearing Officer also pointed out 

56 . Decided 26 ovember 1975. 
57 . Decided 30 September 1976 
58 . Decided 22 December 1976. 
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out that the provision is discretionary in its terms and 

he mere receipt of 8nd dependency on this amount docs not 

mean that compensation will be paid. 

The section is obviously directed at cases where the 

deceased was not an earne r (i . e . an employee or self-employed 

person) but had dependants who were dependent on his inco~e 

from superannuation , pension or annuity . !laving excluded social 

welfare from this, it is unlikely that the question will arise 

with any frequency 1n relation to child dependants as the 

deceased will usually be retired. 

D. Dependants outside New Zealand 

Brief mention should be made of this category of dependants . 

Section 130 applies to dependants of a deceased person who 

are not ordinarily resident 1n cw Zealand . 

Section 130 gives the Commission a di crction to pay 

compensation under section 123 or section 124. In these 

circumstances it is obviously necessary to establish fairly 

carefully the extent to which the dependants ~ere d ependent on 

the deceased for support . 

The application of this section was considered 1n Review 

76/R2467 59 . In that case the deceased was a Tongan who was 

killed in a work accident in Auckland in September 1976 . At 

the time of his death his wife and family were rcsjdcnt in Tonga . 

The deceased had overstayed his work permit and enquiries with 

the Immigration Department re ealed that he would have been 

deported at the end of 1976. Earnings related compensation 

would therefore cease at this date. Ilowcver, the wife and 

family had applied for permanent residence in cw Zealand and 

59. Decided 3 June 1977 
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if this here granted they hOuld receive weekly c ompensation 

payments for the full period of dependency as they would 

then be "ordinarily resident in New Zealand" . 

The Commission's policy in this area is that as long 

as evidence of dependency and support is obtained payment 

will be made in the normal way, subject to periodic review. 

A provision of relatively minor significance which should 

be noted here is s.133, which allows the Commission to 

commute entitlement to weekly payments to a lump sum award . 

The provision has not to date been used, but it is anticipated 

that it would be of use where the dependants are overseas and 

checks on continuing dependency are difficult. 

E. Suicides 

Section 137 of the Act provides that where an injury, 

whether fatal or non-fatal, was wilfully self-inflicted 

there is no entitlement to compensation, provided that where 

the dependants are in s pecial need of assistance, compensation 

can be paid at the Commission's discretion. 

Wilfully self-inflicted personal injuries and suicide 

(1) No compensation shall be payable under this Act 
in respect of 
(a) Any personal injury that a person wilfully 
inflicts on himself or, with intent to injure 
himself, causes to be inflicted upon himself, 
or death resulting therefrom; or 
(b) The death of any person where the death was due 
to suicide, not being suicide that was the result 
of a state of mind that itself was the result of 
personal injury by accident in respect of which 
the person had cover under this act: 
Provided that, in any case where a dependant of 
the injured or deceased person is in special need 
of assistance, and compensation would have been 
payable under this Act if the person had otherwise 
suffered personal injury or died as a result thereof, 
the Commission may, in its di s cretion and in such 
manner as it thinks fit, pay or apply the whole 
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or such part as it thinks fit of the compensation 
that ,,·ould have been so payable for the I'Wintcnance 
and education of the dependant or dependants of the 
injured or deceased person in special need of 
assistance or of such of them as the Comnission 
thinks fit. 

(2) It shall be presumed, in the absence of proof to the 
contrary, that the death of any per on was not due 
to suicide. 

(3) Except so far as the Commission otherwise decides, 
no rehabilitation assistance under this Act in 
respect of or by reason of the incapacity of a 
person shall be given, if and so far as his 
incapacity is caused, continued, or aggravated, by 
any physical injury that he , ilfully inflicts on 
himself, or, with intent to injure himself, causes 
to be inflicted upon himself. 

The proviso to sub-section (1) has been applied on several 

occasions. The words "special need of assistance" nnd 

"maintenance and education" receive fairly liberal interpretation. 

Although the power is discretionary it may be anticipated that 

in any case where a parent commits suicide and leaves 

dependent children, compensation will be paid in the usual 

way. 
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III. ADIINISfRATIVE PROCEDURJS 

A. The Accident cnsation ComJension 

The Accident Compensation Scheme is admini tcred through 

a complex system of agencies and delegations of statutory 

power . The Act itself in Section 6 establishes the Commission 

which is to comprise three me~bers , appointed by the Government , 

one of whom is to be Chairman . By Section 16 the Commission 

is empowered to do anything reasonably n~ccssary to perform 

its functions , these including (inter alia) : 

(2) (a) "the administration of this Act and the 
funds and schemes to whic h it applies ". 

Section 21 empowers the Commission to appoint as many officers 

and employees as are necessary forth~ efficient exercise of 

its functions and powers . 

Section 25 empowers the Commission to appoint agents . 

The Commission has appointed several ·hundred staff who arc 

d . . b d d h . . ff· 60 istri ute aroun t e country in various o ices . The 

compensation claims handling staff comprise the Conmission ' s 

Compensation Division . Nost of the Compensation Division 

staff is recruited from the insurance industry . In addition 

to these staff , the Commission has appointed two claims 

receiving agents . All claims for compensation arc made to 

the State Insurance Office at one of 26 branches . There is 

one exception - claims by or in respect of members of 
. 61 maritime industrial unions are received by P & I Services . 

60 . The bulk of the Commission staff is based in the Head 
Office in Wellington . There are fair l y large staffs at 
Commission offices in Auckland and Dunedin . The other 
offices are in Whangarei, Hamilton , ew Plymouth , Gisborn e , 
apier , Palmerston orth, 1 ellington , Christchurch and 

Invercargill . 

61. An insurance company specialising in maritime insurance . 
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The Commission has delegated powers through the 

hierarchy of the Compensation Division and to its claims 

receiving agents . The agents ' delegated powers are fairly 

limite d: for examp le, they have no authority to decline 

any claim. More importantly for present purpose , they have 

no authority at all in respect of "fatal " claims . When a 

"fatal" claim is received by the agen t it must be referred 

to the Commission's Compensation Division who will take the 

appropriate actions and authorise any payments . 

Delegations of power to deal with claims within the 

Compensation Division are, as mentioned before, quite complex . 

The amoun t of delegated authority vested in any one individual 

varies with his or her hierarchical position. The claims 

processing side of this division con ists of various sections 

which deal wi tl1 different types of claim or different a~pects 

of the same claim . 

There is a section which deals only with claimants who 

have suffered a permanent disability. This section is charged 

with implementing the provisions of the Act relating to lump 

s um compensation for non-economic loss and long term 

compensation for loss of earnjng capacity in particular . 

(Permanen t Disabilities Section) . 

Another section deals exclusively with the asses ·ment 

of earnings related compensation to self - employed persons. 

(Self-Employed Assessment Section) . 

Another section deals exclusively with fatal claims. 

(The Fatals Section). This section was created in April 1976. 

The last two sections deal with all compensation matters 

except those outl ined above . They are responsible in 

particular for the supervision of the agencies ' day to day 
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work. Responsibility of thee two sections is determined 

by the g e o g rap h i c a 1 1 o c a t i on o f t h e c 1 a i JJW n t. The s e s c c t i on s 

are called lines . Prior to pril 1976 all fatal claims 

were dealt with by these sections. 

Power to issue decisions on claims is vested only in 

the heads of these sections. In fact the decisions arc made 

at a lower level than these, and thus the standard bureau-

cratic letter where the decision maker signs for the appropriate 

holde r of authority. 

The hierarchy of this Division is as follows: 

(The Commission) 
I 

Director of Compensation 
------- I . 

(Asst Director Assistant Director (Operations) 
(Management)) I ~ 

Fatals Section 
Chief Superintendent 

I ~ 
Superintendents Superintendent PDS 

I I 
Self-Employed Lines 1 & 2 PD Section 
Assessmen t Officer 

B. Fatal Claims 

As mentioned before, the Fatals Section only has authority 

to deal with claims made in respect of a fatal accident . 

Formal decisions (that is, any decisions carrying rights to 

review and appeal) are signed for the Assistant Director of 

Compensation . 

The rationale for the different claims processing 

struc ture is that fatals claims can be met faster and more 

efficiently this way than if the normal agency procedure is used. 
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I t i s e v i d en t t h a t s p e e d an d c f f i c i c n c )' \,' i 1 1 b e o f p a rt i c u LH 

importance in fatal claims ~here financial ~orries will 

compound what 1s 1n any case a difficult time for the 

deceased ' s dependan t s and relatives . Whether this system 

meets this objective satisfactorily is open to <lebate . 

The " fatals " section is able to use the services of 

ACC liaison officers throughout the country , but is otherwise 
generally iso l ated by distance from the people it is dealing 
with . The eventual solution to this problem is likely to be 
empoweri n g t h e Commission' s regional offices to deal with 
fata l claims . 

When a fatal claims is received by the Commission , 
severa l pieces of information are automatically required before 
the claim can be me t. 

. 1 d 1 . f . · d 62 Firs t ly , a compete c aim orm 1s require . This 
contains basic details suc h as the cause of death, the number 
of possible dependants , and whether the deceased was an earner . 
The further information required is really an elaboration of 

these points . 

A certificate of death , and, where applicable, a coroner ' s 
repor t , will be requested . 

Copies of marriage certificate and birth certificates of 
the deceased and h is dependants are required . In c1ddition, 
the claimant must complete a dependency form , a copy of 
which is annexed to this paper. 

62. A copy of the present form 1s appendix d to the paper . 
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c. Appeals 

When a formal decisio11 1s made on a dependency claim, 

or an} other claim, a right of rcviCh' arises under section 153 

of the Act . By section 154 the Commission is required to appoint 

a Hearing Officer to hear an ap 1)lication Lor rcvie\,. The 

I I c a r in g O ff i c e r t h en con du c t s a he a r i n g , w h i c h a l l o 1v s t h c 

applicant to prescpt his case against the Comri1ission's decision, 

allJ then writes a decision, h'hich may reject, ,illo\,, or allo\v 

1n part, the application. This dL'Ctsion carriC's r1 right of 

appeal to the Accident Compcnsrttion Appeal Authority. 

Although the hearing procedure has been described ;is 

"q u as i - j u d i c i a 1 " 
6 5 

, t he He a r i n g O f f i c e r 1 s an em p I o y cc o f t llC' 

Commission and is bound not only by the i\ct but by Commi~sion 

policy. There are noh several Cull time Hearing Officers, 

eJch with his Ohn geographical circuit. t IL' a r i 11 g O f f i c e r s m ::i y 

also be appointed from time to time from the r;1nks of senior 

Commission employees engaged in compensation, legal or IIIL'dical 

h'Ork . The Commission is bound I>: a decision or on or it!:> 

II e a r i n g O ff i c e r s , b u t a I I e a r i n p O f f i c e r \,"ho i g n o n s !:> t r i c t 

Commission policy may be sanctioned by not being appointed to 

conduct any further hearing · . The ppcal Authority is or cours 
66 an independent judi c ial body. 

65 . Sv the Appeal 
it seems clear 
adhere to the 
these ~1pply tn 

Au t ho r i t ) J) e c 1. i on 1 0 , I I ~1 .c._v ~ , p . 7 , 8 : 
for instance that !!caring Off iccrs mu~ 
tiles of nutural just ici..:, insof. r as 
the hearing process. 

6 () . F o r a d i s c us · i on o f t h L' r C' \' i l' , ~1 n d a p p L' a l p r o cc.; d u r c· ... , s c 
P.D. KitL', l'csearch p:lp( r, LLil. \'IJ\\' 1977. It is p:irti uJ:1rly 
interesting to note the J\ppc:tl Authority's vic1 s a· to 
the ,tatus of Commission polic:. Bl·1ir .J': ohscrvat1 n 
in l\ppeal Decision 6 giv the i11prcssion that sol'le t:pe-, 
of Commission policy \'111 he treated ~is havinr the -ratu ... 
of regulations (which coulJ b' mat.le under . 181 o[ the 
Act. The issue in this ap ,c;ll, and in th appeals here 
these COlllPl('lltS h"e re repLfltccl ( .ll. 13 ;111J .D. 1 5) hDS the 
Co mi s s i on ' s po l icy on t h c pa :nw n t o r p r j vat L hos') it a I 
e.,pL'nscs 1111Jcr section 111 or the.\ t. 
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Tn prt1cticc, 1d1c11 ;111 ;1ppl ic:11 ion for rc\'IC\\ 1s 111c1dc 

it \\'ill normnlly con1.1in furth('r in1orr1.1tion 1,hicl1 m,1' 

,~ a r ran t a fa v o u r ah I c v n r i : 1 t i on c r t h (' Comm i s s i on ' s d c c i s i o 11 • 

The matter is returnc<l to the o ri gin:il d cision m:ikcr who 

has t h c or po rt u n i t ' t o ,1111 c n d h i s d t l , s i c 11 • Th is m:iy he 

done under section 151(10) or the et . llowcvcr, irrcs1ectivc 

rf I hcthcr or n ot he docs so , th' applicant h~1s the · t:1tutory 

right nf a hearing. l.0 11 et h C J CS S , :1 S ll h S .'l Jl t j ;1 [ p C r CC 11 t ;1 g C' 

r 1 . . I l I I . . . Ci o .. app 1c11t1ons nrc rcso vet, pure y ;1trn1n1str:1t 1vc I·. 

n c c i s i o 11 s c n r r y i n g r i g h t o r r c v i C' ,.,. o 11 ;i d c p" 11 d c 11 y 

c I 'l i m c a n h c o r a \I' i d c v n r i c t v a n d co m h i n .1 t i on o r s u h i t' c t 

;i t c r : r O r j 11 S t ;t 11 C (' t h C' d C C j '- i O 11 Ill[] V r (' J ;1 tl' t O a ll )' n f h l 

f c l I o 1\· i n P : 
'' 

l . C: o v c r u n <l c r t h c ,\ c t . 
2. 'lhe fnct or dcpcndcnc;-'. 
3. '!he c ·tent nr dependency . 

T h e ;i m o u n t o r t h c cl c c c ;i s c d ' s , ;1 r n i n ~ s . 
J . 1\ n y· q 1 u1 n t 1 f i ;1 h 1 c 1 o s s o r s c r" i cc s not re 1 ~t t e cl t o :1 r n i n ~ 

I,. P;1vmcnts to Chi I drcn 

Th e Co Jll 111 i s s i o 11 11· i I I , 1 n ;1 I J11 o s t vr ry c ;is . p n )' ;1 chi 1 d ' s 

rn it lcmcnt to c;1rnings rcla cd comp 11 ,1 ion to !wt h l I cl I 

1 n i v i n g p a r c n t n r 'l 1; 1 r d i : 1 n I in I e s s i t i s c I (' ,1 r h n t s u c Ii 

i) UV 1'1 C l1 t S h. 0 ll 1 d 11 0 t h C ll SC d r O r t h C C h i I cl I S h C' i1 e C i t . In , uch 

,1scc; tlw Commission , i JI lot k 1·or . :1 c:;tJit:rhle rll S r-

u"'. In the year <'nclcd 31/3/ 7, .t...71 1 applic;i ion s for 
rcvit'w "·ere rcceiv cl: or the 2311 procC'ssed, 1501 
, c> re r c so 1 v c d ;id m i n i .., r ;1 t i \' c I y . 

6 R • J l1 a r C c C 11 t Ul S C , t h C cJ C C C ;i S (' d \ ;1 s ' l'l O Ji t' l' 0 f c:; i ' 
ot:il 1y d<.'JH.'nc.lcnt chi ld1en. I h':Js ;-1pparen tlwt tht., 

L1th' r cou ld not h relied upon to 11c;c th .1r11ings 
rcl,1tc<..1 compen,:1 ion pavmen s ror h children' bc'n fi 
Th C s C C r C t cl r )' o C h I o GI I s C h O I C n r f i cl 11 cl t h C' 
l O C t1 ] PO S t m i s r C S s a f! r C d O tt C , 1 S S 10 l h 
ch1ldrcn ' s 'n I rcn s . 
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t I n t i n vest m c n t v ,1 I u e I s not ,1 p r i ma r y con c <' r n o r t h C' 

Col'lmissio n, nor 1s it the reason !"or thC' a\,'ard hcin, 111,1dc. 

The Commission's view 1s tha pavJ11cnt to thC' Tuhli· Trustee 

ensures accc.ssihi l ity 1n c;1se or n, 'd, sC'curity, n mi inium 

a f h .'.lll d 1 i n g f cc s , an a c cc p t n h l c r :1 t C' o f i n c r c s t , a n d , rn o . t 

importantly , an ;1s.surnncc that t hC' funds \,·i 11 h 11s ,t1 for he 

benefit of the claimant. 

D c part u r c s r r o, 1 t h i :-; po 1 i • y 11 i I l on I )' o • c u r \, h r c t h l' 

lurip sum is beloh' $250 70 in v,1l11C', ,rncl \d1C'rc thcr is 

1 e :i r c v i cl c n c e t 11 a t t h c m i n o r i c; m ;1 t u r C' n o u g h t o h a n cl l , t h c 

r l "hl 71 Unl rcspons1 y. 

The other point or int rC'st 111 rtg~11d to this sec ion, 

L · ha t t h e Com rn i .s s i on c.l o c s n o t :1 c c c p t a p p 1 i -c a t i on s r o r 

rev i c h i n r c s pc c t o r d cc i s i on .s t o p ·1 :· comp c n" :1 t i o 11 t o h 

Pub 1 i c Trustee. 'J'ht' h,1.:;i.s of this J ol icy is that t:1c decision 

0 p ,l )' t O t h C l' Uh ) i C '[ r ll c; tee j c; 110 t :t d C i s i O 11 \v j h j 11 t h C' 

+c1mc: of section 153 or the 1\ct (th:i i s , :i d l' • i s i o n a f fr c t i 11 g 

"h gr,rnting or p,1,·111 nt or compcn.:;a ion under thic: ,_ ") 

but m rely an ,1clministr,1tivc c.lct'nr1irw ion ac: o who should 

hive c ntrol ovtr the.' 11,or'icc; p,1id 111til the 11i11nr 1 :i·l s 

the age or 2n. 
, ... 

I 11 R C V i C h' 7 () / f l 4 71 , t Ii C' I! C' :1 r i ll 1 0 f f i C C I' c; h i d 

~O. The P11bl ic ·rrust c.'"' \ i 11 no ·1 c 'P amoun s I> I \,· 
his v:iluc.' . 

., 1 . Th c s e c i r c u Pl s t a n c c s :1 r c r n r h h r t }1 c l c1 i Ill a n i s s a · 
18 cir 19 ;rncl hn.s he 11 h·orking for som tim, or i 
cont'inplnting m:1rri:ipe, tl1c.., Co1rnission may con·id I pnvrntnt 
t o he m i n o r . 1 c. J I s o s a y t h s c. 1 r c Im t ·in a r 
lC'ss likely c: 111 in :i cl p ndcncy cl:1im . 

~2. Dec id d 7 Apri 1 19-7 
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"Section ld1 pr \ids :1 1·1 :111" !or disbursing cnmpens:1 ion, 
i t JO CS 110 t J1 l( ' j ci l :1 l'I all S ' 1· :1 SS<. S <;, i 11 g h C' <j ll :111 II Ill or compcns:iti\.11. Its C'!Cec 1s tn suh·ti u Lon<. 
recipient ror :n '''I' 1d1prc he circu1ns :rn,'s h.1rr:n1t 
this :iction b< in,, ,ilcn. Th( clu its cast on Ii t.01mission 
h· the tc11ps nr th ·tan' cn••)liC'cl hith 1hc11 p;1ymC'11t 
1s m;1dc either to the c1:1ir1·111t nr to the' suhstit11tc as 
J ro, idecl lw set in11 1 h. 111<. ;11ro rnt of cn1riJH'ns·1tion 
i s Ca 1 Cl I !;1 t C I I 11 I l p l' C t () r t h (' C I :i i Ill :t 11 t () r t h l' ]H' r <; (.1 n 
to be compc11s·1tcd. The ;1mnu11t i · p:iid in respect rir 
t h c pc r so 11 ;1 I so , I 1, 1 h P l :111 e o I r ';1 son" .such :1 s i n f" n c ,. , 
inCirmity er the ldt', scl·tio11 12(1 ,1llnh's th' ;1ctu.1I 
p:1:,mcnt or dishu ·s 1!lC'nt t<) be rn;1d to ano her pcrs n. 

1 t f O 1 J O \\ S r I' JJl t h ,I I> 0 \ c C ! > Ill f11 'T1 . <:: h :1 :I cl <. C i : i O T1 0 f 
the Commission d c..., n ll cc,ric' hi 1 in the. rn1 or 
section 153(1)(c) <.I' lH' :\et and hc1n' a right or 
revie1-.r docs nnt ;11 is•". 

S 1, pc r f i c i a 1 1 y , t h i s a pp< ,1 r s t o h r n r: '" r dub i < us 

int rpr tation cf ~.1s.:;(1)rc). \ d 'C i s i O 11 cl s t <1 \• }101'1 Ji 

,nC'nt wi 11 he nwdc 1d111Id IHC< ·s·1ri l · sC'cr1 tri :1ffC'ct the 

"'aymc.nt or th;i compc 11 ;i 11 ,1 ll d C C' r t [l I Jl 1 V a f f r C S he 

h<.' 11:1 1 nt hill I><. '111licd. 

')"'L"L' pn ·men ..., h:1v' I t'<'ll 11,1Cl t O t !JC' l'11h] j C [ l"II S C lvOll] d h ' 

j C f ~ C tJ l t t O C Ji :J 'l (' t h r 11 S '· :i.·1cl "1 ·v 11c t n'ls of h 

lt:S 1 • 

It h c1 s , IH "c , c' r , · 1 h (' ( t1hli 1,d C011Llll ... iV I· 

rl IC'cis1011 h t hr (' 11'' I ; l r > n n ) t tf :lC C t :rn . pp lien ion 
7-nr re i e, is d d ( I )I f I Ii< pur1 c s('s 0' S'c·tion 162(:i). 

r mm is ion's \ I t'1'1t ~ h dC' • i ion pur ll I 1 0 

l 'l 126 could I I.. Ii • I 10 C'd n l, in he SuJ !' 'IIC Cour 

11 appc 11 h ·1 d he IC' Oil of h< 
llc.1riJJg <'fr i ( drc i l d 11/P./~7). The 
n•1Iica11 II 011 h 11 l 1 f or )11s 1 )'C'a r 

J d <lau 1 h ( I compC'11 1 on und I 
Lt ion 120 ' p lid to h· I ' 1 l i C 

' l ll C II lat d t I n h quan ll l'l 
rind J)c'l_'l C''l I I flcnring 01 fie r 

C C i led t hr1 t l C 11 (' inn 12 (1 Iv 'l no 
1e\1cwahJ• .I 11 <l I h i " ( r h] dccis1on \\hi eh 

being app•.il J. 



I .,. 
' ~\ 

52 . 

COi 1CLllS I ON 

The Commission has recei\·ed roughly three anc.l n halt 

thousand fatal cl"ims in the three completed years of its 

operation . I t i s n n u n h n r p y r c fl c i on on t h c Co mm i s s i on 

thnt this is virtunl1)' 1he only up to dritc stn istic on 

1 . 7 4 +atnl c aJms . 

In the rihsencc of more dctai led inforr1ntion nn th 

nunbcr of d pcnd8ntc: and the .imounts and types of cor'1pcnsntion 

paid to them, it really is ditficult o .isscss the c nnomic 

effects of the Accident (or1pensation Scheme on dependants. 

Tf some references ns to the ctfcct of the schcr1c could 

1- l f h l . I • 75 ' . . ,,c nttcmptcc rom t c c a 11:1ants • re:1ct 1 ons to Comrn1 ss 10n 

decisions, the fo11oh·ing arc.is 1vot1ld stnnd aut as trouble 

c;pots. 

Th C b ll 1 k O f n pp 1 i C cl t i On S f O r re\' i e 1,• ll 11 d C r S e C t i On I 5 3 

o f t h c /\ c t n pp e a r t o n r i s c fro r1 d i s sat i s r n c t i on ,,· i t h t h c 

1 c; s c s s J11 c n t o f en t i l cm c n t to c n r n i n g s r c l n t cl comp en ..., ;1 i on . 

This is not nn adverse reflection on h Commission'c: 

:ipplicn tion of the i\ct's provisions, hut on the provisions 

hcmsc lves. 

-----------
7 . T O d n t e ' t h C ;1 b s C n C e O f C O m p l e t C s ;i t i s t i 'c s ' p :l r t i C \I l n r 1 y 

on claims, is proving to be a1~ i111petliment to planning 
nn<l rescnrch. 
The onl)' survcv or dependency claim Piadc so frir is 
1 r i', I i l 1 c r ' s s t u cl \' . II i s s t a t i s t i c s 1, e r c o b t .1 i n e cl I ' 

e.·,11ninin C\'cn· ·fa t.il cL1im file r'ccivccl hy the Corn111ission 
~111d inte;vicws·h·i '1 d pcnd,111t Thie:: s tud./1 :1s r1·1dc 
1argclr in 1975. 

"'S. 1\ga in, no figure's have b(en pul li s lwd on th brcnhlo,m 
o- applica ions [or rcviCh' on d'pcndcncy clairic.. 1h 
fol loh·ing l i c:;• is b,1scd very much on r1y Oh!l iriprcssions 
f r o m cl c ;i l i n 1 ,, i t h I. c s c a pp I i c a t i on s . 
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In particul~r. 

0 r i n (" 0 n C r r n 111 "(. 1 r (' J'l I 1 { pl 11 t d { l1 0 t s (' (' J'l t (1 h ' h l I 

understood 1)\ t hC' pcnp I l ios c nncc '1 d. 1hc pn\1·1ons 

et direc t 11'1 t t h C I ;1 s I ~- 0 1 C" I I C ll I il t i l1 g ] o S s < f 

C' ,lr J1 i l1 g C ;-1 p cl i t )' l ll s ll h C .:1 C' s I" ll s 

inconC', :,et it i" 1·cl I rC'C()pnisC'd th;1t this cloC's 1wt r present 

hL O\Crc1ll carnill<' ap·1cit,· h11t 111c1·cJv h;1t 1·hich 

In other words, 

t h p r O \' i S i O 11 d i cJ W t C n 11 t C JJI p ] ., t t h C • tt l la t i O 11 I h C r (' 1 h 

t O Op(' J' ;1 (' (' II cJ ii t h . 

r t 1 s s i !' 11 i r i c ·1 n tl1c1t 1h' CoTI'r1issio11 no, ndmits tlwt 

t h s C; IC' 111 C 1' C' SC' 111 h I C S TI n r tl 1 0 S s O r J1 r r i s l n ll ·, 1T1 C SC" h TI\ 

rn he r t h ,1 1 ;1 1w r. o, a 1 1 • c. i cl e 11 . h JlJ lut: h 
l c '1cn is the eh I c 1101• al ll to oCfC'r 11 ·c·il <:OPljH'n ·1 11 II 

n clcp ndrints or sC'l I u1rlo ·-..d pc rs0n 

T t S <.' l' lll S t Ji ;1 the r • I l n I l ] d h (' a 11 • I ,., l' 11 d I"(' Jl t rl ] ] Cl\\ i 111! 

tlw Conimis:ion to con I <l th 0 \ (' ;i] I in anc i ;1 1 depcn l IICY 

11 the <lccca eel IS 1 ~ be 11 l • t pr S( 11 ltCh pa 011 <; cannot 

I' ·1d under S( C , ) n 1 1 1 n f he \c he• L ·1 us C' of he I 10 j SOS 

.. 
() . 1 ' I ( l ) . Sc•c t > n ' I ~ 

I rl kc 'l II r ;1 i r ·1 nc' Jll l I 

n ~ I hr'r 11( 

C'n i- in 11c 

1kC'n a ,, r cl i r .incl 

t d. Thi 

ul 'l dd It I r l to 

., 

Con i ss i <''1 1 1 
rlJpcnlC'd 'o 
l • 

SC' pp ndi 

' ,. (llJ 1 1 

ll ll 1 

JU 
,, f I 

I; 

1 t 

( . 

!B or l(. c. t a 1 1 0\v t h ( OITI!" i SS i r 11 

",( I ('Jl ( r h i11it1JC'cl p r on's 

b ll I d11c: de . n I mn l 111 '111 

I II pl l t i C' he ( ('l'TJ issior h ·1 

ll l'C' 011 \ h i h 1 crim COrljl 11sc1t ion 

Cl l in 1. I POi\( r 'Tligh ], 

en ( . ' 'I ~ h h 'l h 

copy is 
l. ~ c pnr ic-ul·1rly 

LAW LISA.ARY 
'ICTORIA U~ IV SITY OF WELLINGTON 
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irtc'ndC'd to provitl' ror intC'rirn or rcr long tcn1 compcns:1tion. 

1\ 11 0 t h C r f l't' CJ I IC 11 I )' C r i t i C i . 'cJ :1 S p CC t l) !- cl JW l1 c.J C ll C 

ror1pcnc;ation is the pavr:wnt c1f chi ldrcn's lu1•1p s11J11 

cntitlC'mcnts to th Public Tru t C'. 11tis is not a large.' 

m and there is not rc:1son 1\'11,· it could not hC' p:1id t th" 

main dependant in the sam \\·,1,· .1s e:irnings related compcns:ltion 

; ., . The r n t i on a l c r or 1 h i s , " t ha lJ C ] l I In p ll l'l \\ cl S cJ c; j g 11 C d 

no ,1 c; a "so 1 at i um" lrn t c1 c; a cont r i hut i lHl t o h t' I p 11 c t 

·mrrcdiate expenses. '!he l11111p s11!'l shou1cl be p;-iid irnr1cclin cly 

the c1,1jm is rccciv cl, if it is clC'nr th,1t there :1, 110 

conflicting cl:iirtts. 

There 1s no provision 111 th \ . t r r I r cl ll t i ll I re h 'l l) i l j :1 t j O ll 

. 8 
1 1st:1ncc to dependants. In 1n;1cticc, the C:ommic_c;ion's 

rch,1hi I itation officers give l irTJitcd ;ic;sis :111c in ht 

form of 8d\·icc and counsel l inQ. Th C !"(' :i r (' l 11 s all C s ' h 011 C \'C r , 

1, h c r fin an c i 8 l ass i s ·1 n cl' 1 n t h f" 0 r m O ( r r :1 i ll i 11 g O r 

providing child c:ire 1·ould he justifi,d :1s a 1r1c:111c; [ 

promoting the sun·ivor'c; fin:incinl indcpc11d,nc. 

l i n ;1 l 1 )' , cl C i S i On s O ll t Ii ' f a - t n l' C - t C' n O f c.l p n d T1 CV 

ire frequently disputed, Jut on m11st oncl11dc th, th 

"0~"1 i S '- i O 1l h cl S [lJ p l i 'd t h C' p r O \' i '- i O 11 <; 0 f t Ji C' ,1 c; l i b r :1 l I v 

n<l cnirly ao.:: it ·an. T h c p r c c; t 1 rt p t i o n o f t o t ·1· I d 1 n d n c y 

n o \, f a i r l y s t r o n g [t n d w i l l b r h u t c d o n l y w h e r <:.> h C' r <: 

clear cvide11cc o th · cont r:ir l·or c. rir,plc, hh 1 h 

hu hand and wife arc both earning rc:1~onaJ,Jy hi •h snla ·i s 

"'8. ·ection 19 re ricts r hahil ita ion as. js an t () t h 
1 n j u r c d JH' r s on . 
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(e.g. $8,000) c:i·h. 

the \,idoh' or hiloh ,. 

55. 

lir f·1t[IJ.., '-Ccticn l'- incli1Hci to trc:i 

:1 r u I I cl C' J1 <' n d :1 n t 1111 d t h" f :i m i I · 

situation a~ onc of f•1JI int• ·-d<.1 11dc11cv hith b()th 'nrning 

g1ing into th, r·1r1ilv ''100!". 

J\ complc tc l'C'\'i<::1c)J1 or he 'ccid"rtt Cnp1pcnc_·1tion -t 

1 () , • b • h j, i C h t i 1'1 i t I1op cl t lw 

'111 the problc111.:: rclr1ti11P C' thC' ,chc 1 1(' hil] ll:1u· 1 cn 

r n h 

t 'I [: C ll O a Jll C' n d Ill (.' 11 t <:: t n t h C d C' ]) ll d l n C V I l 1 cl t C J p r O \ i s i c 11 <; H r C' 

pJrinnC'd. 



FORM C36 Accident Compensation Commission 
AGENT: STATE INSURANCE OFFICE 

DEPENDANTS' CLAIM FORM 
d by persons who claim to be dependent upon any person who dies as a result of personal injury by accident. 

Surname or Last Name Christian or First NamE-s 

Surname or Last Name Christian or First Names 

DATE OF ............. / ............... / ..... .. 
BIRTH (attach a copy ut your birth certificate) 

deceased? Widow D Widower D Child D Other D If other {attach a copy of your marriage cert1f1cate) please specify .... 
with the deceased 

the accident? 

I Yes I 

I Yes I 
I No I j.- 11 'no' where were 

you living? 

If 'no' were you dependent 

I I I Yes I 
~I -N-o~l-~I ._ upon the deceased at the I No j . . . date of death? . . 

, ._ If 'yes' 1n what 
way did you 
become dependent? 

, ... If 'no' 1n what way 
are you now dependent) 

I Yes j , ... If 'yes' tick appropriate box or boxes l 
(a) at date of accident D 

Give name of employer ............. . 

,---,----, (b) at date of death D I No j j (c) at present time D 
Hours worked each week •• 

Average weekly earnings$. 

I Yes j 

I No I 
~ If 'yes· give details overleaf. 

II you or other 
e1ve any legacy 
ther gain 
n the death of 

of any other 
re dependent 

d either at 
accident or 

I Yes I 
I No I 

I Yes I 
I No I 

Compensation Act states that 
that have arisen after the date of 

._ If 'yes' give full details : 

... If 'yes' give names ;;nd address's 

"the needs of each person concerned" 
red. Do you wish to make any 

' s matter or any other aspect 
rcla1m? 

.• Rate of pay hourly 
weekly 

that I was dependent upon the deceased person named above and would have continued to be so dependent ad he/she remained alive. 
that I have not withheld any information likely to affect the assessment of compensation to dependents of the deceased person named above. 
that I clai m compensation on my own behalf and also on behalf of the following dependent children: 

(Full Names) (Full Nanll'S) ······································································· ···························· ·································· ······································································· ··························· ....................................... . 
······································································· ······ ·············· ........................................ . 
··································································· ... ··························· ···························· ········ ...... . 

Signature of dependent ..................................... or authorised agent: ........................................................................................ .............. .. 



NAMES OF DEPENDENT CHILDREN 

Relationship to Date of 
STATUS: Show at work, INCOME: Show details 

FULL NAMES Present Address at school, at university, of any re~ular income Deceased Person Birth pre-school. received 



t\PPENDIX B 

Social Welfare Widow ' Benefits . 

\\'e Ck 1 \' Benefit Earnings 

Widow only $41 . 30 $ 8 8 1l . 0 0 
Widow + 1 child 65.84 II 

Widow + 2 chilJrcn 68 . 84 II 

I 1dow + 3 children 70.09 II 

\~ i JO\ + 4 children 71. 34 II 

Widow + 5 children 72 . 59 II 

\vi dew + 6 children 73.84 

and each additional child 

over 6 children an additional $1.25 per week. 
The rate is the same for de facto wi do, s. 

27 July 1977 . 

Rates arc as 

Limit 

p.a. 



THE SELF E'.•!PLOYED ACCIDD'T CO~lPENSATION COMMISSION 

Private Bag, Wellington 851.999 

BE'rTER ACCIDE~ T 

COVER FROM OCTOBER 1 

• 
Because of a constant need to plan ahead, nd an 

ability to predict the vagueries of the economy, the clim<-1te 
and the market , the primary producer is frequently forced 
into the role of an optimist . 

However , it is precisely this optimism whicll c.;.1n 
prove so vulnerable when the individual's livelihood 
and security is threat ned by the unL!xpcctcd accident, the 
resulting injury and incapacity. 

As much as·we would like, the pos~ibility cannot be 
avoided . In economic ar d human terms, ar ,, ·cident c.::in b'--' 
a traumatic experience for zrny indiviauul, but specially 
so for those involved in the pr in1.:iry indus Lr ics. ThL! 
situation can be further compoun~ <c:e1 by the nct:!d for quic}~ 
and adequate compensatiun . 

Sinct:! 1974 , everyone liviny 1n :~0\-1 Z' land h s possess· 
a comp1 ht:!nsivc person°l cide:1 L L.OV..?r u1 ckr 1 g is 1 tion 
s• ec if ic l ly dt::s igncd to L'n surt.c di d L'LC:our" CJt:: a unique 
conunu nity responsibility for tl L' compL'I ~c ·ion , .:1Id 
rehab ilitation of he injured . 



') 

Under the Accid~nt Compens~tion Act, 

rZJ.r,c2 scheme ra tlh_r than 

ns ti.on is obtained 01 ll.12 loss of net t :-:,1ble income 

red through person l injury by uccidc:n t . 

, 
The situation facj1 J the self crnplo 'L.d r,1ist..!d ~ v,1ril.!ty 

estions during Lhl.! p st t.J rc.:0 }'L!Zu·s dll n9 them - how could the 

suffered during a short pcrio 1 of inc~pJcity be proved wl en 

al profits are the result of a full 12 non tl s work? 

"Fair and just" guidelines Opt..!r-. tc in C,t.SL.:S whor; the 

person applies his pl.!rsonal exertion~ to his St..!lf- uployed 

Some loss will be assumed , nd co1:,:.;t_!J ::i..1tion \Jill be p, i 

During the first week fo llowing the .:i ci 'e 1t, t} l- ..,elf 

employed per son must c, rry his o, ,1 c mf_;er s ... t.i 01 , but 

During th e following four . WL.!1.:ks of i11-....1p-1c . " J I ompcnsit'on 

is paid at 80 per ·cent of the prv acci.c.llJr t 1.•c1rnings, .;ith 

maximum payment of $80 a w~ek. 

fter this pt.:riod , compcns, tier ·: · 11 !JI..! provide; ,it 80 per 

cent of p r c - cc id cm t c r in g s , s u lJ j c.J c t. o 1 l y l: o 

rn x i m w1 o f $ .2 -1 O • O O a we lJ J~ • 
.... t,. tutory 

foi- t• .. •o r,o 1th.;, fc' 
,he i1 divid al mCiy bi:.! ask ·J to ...;r o; L.. t: Lt.: or sLc l' c• ., 

result of beirg 1c p~cit.LL!c. 

',.'c.:.'e!', l.L 1 C:i,e 

t lose self-employ~ 
.1· \' lu.. 1 ·Ve:.., CJ 



C cc idcn t earn i11g s coul cJ 11..._~c t with .,omc di r.: r .i.cul ty. 'l'he 
cidcnt Compensation Act requires th~t los::; of CJrning 

acity be calcul.:itcd by initially .:3L1blish.i.ns r1,.;levLJ.nt 

rnings, (pre- ccidcnt c.-:irnings) on t..ix a~-;s.._:;:,~~- blc income. 

rnings during the period of incapacity art..: dudLcted from this 

th mo.ximum compcns.:it·on at 80 per c c.:nt , or in ~;ome c.::i.:;cs 90 

r c~nt of the resulting shortage. 

Low assessable incomes have m ny c.:iuse::; - cJ.mong them 

majo r expenditure on the dcvc.lopmt..:nt o[ nt..:\l production areas, 

amounts of special depreci..1tion on the purchuse of n0w plant, 

tax incentive deductions, or th~ tot~lly un~Lt...: ict Llu 

·acnts which can occur at cJ.ny time. 

It was precisely this special prol)l1..:rn h'} ich led to tht...: 

1sion to amend th e rninirnL:!:1 level of rclcv.:-11 t cZ1n ir gs -

eh take s effect from Octob2r J 1·977. 
ch.::tr 9 · 

From this d .... te, .:my f ulltir c .:;L,Jf-,: .. !)loyL:J. p<..!rso: \·,'ill 

n · nimum l(.;vcl of rcl~v ,:. t (.;. n ings of $3 , GOO . 00 

.. r, a level \lhicl \·lill support c .. u:n:1.c;., r · ...it.:0 cor. JC:nsc1tion 

of $60.00 

, .,id ... ls with a dcpc:n dcJ.nt \1i£L: or ch·l,11..:n. 

he scheme, fund •d through a min i;~u .. , .. 1.r u,.1 luvy of 8 G. 00 

•,l:v Ll "full-time: St..:lf - C:rttI-'l0:/1....:C f)....!r.;o ," , .. , <,l ir.divi lU .1 \1!10 

hOrked u! average: of not lc:ss U .:rn JO hct!.c., , ;;l...!, .. d: in his .or 
5
1.:::~-ornploy~d bu..,· ncss duri1 CJ the:? 1:2 n.~. i.., ,.!1._!ing ~L:pti..; 1 t..:r 30 

II 
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'l'hese are the minir:1um f igurcs. 
If the tax ilSSL!SS~blc 

ncomc during the latest financial ye3r is more tlun $3,GOO.OO, 
t!lcv.:int earnings Hill bt...: higher . 

These c hanges ·ref 1 ect the f lexibi 1 i ty o i the NL::\1 z~al nd 

cidcnt compensation progr,:rnJnc in meeting cl .. mg in CJ ,:rnd complex 

cial issues . The self-employed per.son i1 1u.; Z~0.l.::i.r d is, 

turally entitled to adequd te and rt...:al is tic compt...:nsct tion for 

rsonal injury through accident . While tht...: et does not 

mpens...1te for every financial consL:quc1 CL', 

employing someone to mdintdin the business or livelihood, 

does ensure an addition..11 sensl..! of l.:..u:in9 ~CCL rity. 
'l'hc sL!l r 

ploye:d New Zealandt.?r f ces an cspccic1l vulnt...:r..11 .:. iity \,'} 1...::r 1..::iccd 

th incapacity through accident. 'l'h -, L. tt...:st umcm rr en ts , re ...1 

ar recognition of their special CZ1St...:. 
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