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Ti..le statute conta ins a dnu.lity o-f p1;r.1)c:,sc 

ulri cl1 nece~;:-:arily divide,:; tbe f'unctj unt' c,:!.' the Com.:.1is:::ion . 

Qr,. the one h a nd, the leGi.S lation :fi.:~e:~ r0 ~£:dl -tradj ng 

hours and the Commission hears appJ ica ·::ions seekin.g 

extensions oI' tDcse hour~ . 01 (;he o tiler lJ~.n:..rl, there 

are two lists of goods i.n the s:,atutc dcsit;na.ting ,,11a.t. 

goods may be ~old and at what t;i,n ():5 i and clie Commission 

may ai'ter consul ting pul.1lic op5.,-:,_ior. ma1cc :r. ecommendc.: tio:r:.s 

for their nltcratior . Frof11 aPJ•ther <'tE-q) E·Ct the 

Co m!n:;s3 ici:;:1 j_s making d e cisions concerni n.':_~- individual 

or "c-roup'' a1.:- plicants 011 c.i attempting to establish a 

1,~gj slatlon 1·i ,:l.S be ;-i an issue 0:C' in.tens e public interest . 

'.f.'h0:i-c hc::.','G r.> 8c n ,.:-ditori 2. ls cC:tlJinf : :f ·.).c tlw protection 
) · and factor) in~ r a ctozs in 

2 

Au:....kl8.nd h c..vc rofu~ed to e11..10,1 ce u, ,-c, _L c gj sJat;::.e,,n in prot c·st 

nt their ulrca dy over-burdening 4ork:oad . 4 

A natural f'ocal point o~ attention, arislng out o~ 

tlw leg_Lsla,:;ion, is the Cornmi.ssi.on (esi: a blisileci by 

sectjon 4 oI' the Shop Trading Hours Act 19~7) . Its 

thr0c mcmuers 5 have travelled Che country hearing 

a~plications ~or extended trading hours in various 

centres . Although decisions are made on j11di.viduaJ. 

applications, ~-h0 Comm ·:ssio:n was confronted in 

\fell~ r.trt,Jn b::,· a co1i1pair:,11. among l1:1.rdwc:..1·c :::·ci,aj lers f'or 

e_:tE;ncl0<l ,,·e\.::'~,-t: nd -t ra~in:'; of' non-oxemptoc.l goods . This 

£"cw wr:i. tteE. d <8 ci.- ; j_ons n :f the Co ;·1mi1;,, jon Ln which f'ulJ.cr 

T1' <:n, i 11 ;',fay o 1~ 

LAW LJFJ QARY 
v,c~ ..,,l r, U,.:v..: ,,SITY OF WELLINGTON . 
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tlJe Ac-L. The Com:nj ssio11 spent seven weeks on this 
6 review traveJ1in.'.:;' the ccunLry Cl.fld hcu.ring submissions. 

Durint; tllis time tl.w Coinrnis:::;ion has aJso been the SL1b j ect 

of' a :review •J ]" 7 lCSC'. _i , Rccen:Lly, thD Minister of Labour 

stated in Parliament tbat a report l,y the Commission 

on the 

at tl1 °' 

pc:rformancc 01~ 

end of' August . 

thu Act was due to be completed 
8 

Th:.i. s paper attempts an analysis of' the Shop Trading 

Hours lee-islation and an cxaininatjon o.f t:hc attendant 

workings of' i t8 Commiss.i_on. Several matters to be 

dj_scussod i.r..clude the Commission's procedure in hearing 

applications , and the :form its decisions take and their 

adequo.cy. Related discussion will explore the Cor.unission's 

discrctj c1:.r.1ry power in granting exernrtions and the 

accom1nny.i_ng :fetters upon it . Illustrating these 

matteJ'S ,,,-ill be a·:iook at sorn~ of th<~ suhst8nt:i.ve 

decision:::; of' tbe Commission, folloKed by a brief' 

exam in~~ cj_orr o:f the appeal structure . 

II HISTORY 
The present 1 977 shop trading hours legislation 

repeals sections J - 12 ( inclusive ) and section. l.i9 of 

tl1e Shops and Of:f:i.ccs Act 1955 . As the inrnedia te 

forc·.r.unn.er to the 1 977 Act the earlier statute provided, 

na tuntl 1y enough, the guideline along wl ich tbe ex:is ting 

provisions have been Llr:ifted . Like its predecessors, bc -
ginnin~ in 1904, the Shops a10 offices Act of 1955 was, 

and still is, very much concerned 1.vitll the condition-, 

of. employment for shops and office assistants. Rea.sons 

for the impetus ( soci.al and political concerns) giving 

rise to such legisl~,tion is really beyond the ambit or 
this paper . 9 

Prior to WorJd War 2 , it was industrial awards that 

ds cicJ od the trading hours of' c..hops . By 19~7 the relevant 
unj_oJE, and employers hc:c.l nce-otio.ted a .five and one-half 

day ,·JG eJ • However, it uccarnc gove11.mcnt pol:i cy to 

unlor, ,.., chrougll tbc aw.-.i.rd !5 :::,ystem. Sec-Li.on J ia Pc.1rt ·1 
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of th~ 1955 Act dealL with the fixin~ 01· openJ.ng a1rl 
clo~ing hours of' shops by the Court or Arbitration. 
Exemptions I'rcm hours so f'ixed could be granted by t:he 
local Magistrate 1 s C6urt. An amending Act was passed in 
1959 wlL-:..ch p.laced th:Ls task before a one --man tribunal -
a Magistrate , in fact. 
un:i..±~orr:1 decisions 1v-as 

A desire for more consistent and 
said to ha•re been the basis :for the 

1 0 move. ~r:nstead of presenting an af.fidavi t st,; ting 
t b e na tu.re of the exemption sought and appear:i_ng before 
a ~iagist:::'ate, who simply granted or re:fused tbe 
applicati o~, a slightly more sophisticated process 
~ay havo been expected . In essence, however, appearing 
before the Tribunal was l:i. ttJ.e difi:'erent rrom the 
app0arance before a ~agistratc, 
occurr0ct before the 1977 Act . 

Two :f'urLher changes 
Tr ... e inci us trial 

Cor.un-Ls sion became tbc new media tor of avard.s iu 1 973 
an,J a n€w Shops anu Of'I~ices Exemptions '}_'1·ibuna1 was 
su½:=:tituterJ. 1~or the olci on.8 in 1975, Aeain tbe tribunal 
co:n.sj_sted of one man and, again, he was a Magis·Lra te . 
Under. the Amendjng Act! an assistant (worJdng in the 
South Tsland) '>:as also appointed . A reading of' tbe 
ParJ.iame~ta:!'.'y debates before the second reading of' the 
present legislation indicates that this was not 
considered to be a very satisfactory arrangement . 1 1 

Par:Li.n(cnt has now set up new l egislation to deal 
with what recently bas become an issue of some public 
j_ntcres t . Tt was furthe r said in Parliament that 11 tbe 
Government initially brought in the Bill to produce 
o rderly marketing in New Zealand, to try to recoG"nise 

1 2 what had t;rm,'11. up as practice in New Zea.land", 

I-·1-. b."' "'- h . , 1 J ._._::; ee~1 saio that between th8 1955 aud 1977 
legi.slation 11 there was practically no cbang-0 except that 
a few things have been added to the list of' saleable 
g;oo<l:3 :r • Tiiis statement js on.Ly superficially true 
its VciJidlty lasting only as t'ar as a comparison o~ the 

1 Lt sorts of pr:..>~.,-i ;3iuns con~aincc.: in both Acts . A 
grcac0.r oppoTtun.:1 ty 1'or debct.tc ha.:; bP.cn provj_dnd by a. 
numbc,r of' thinc-s, es1Y.::cialJy t:hc scttj 11.G up cf' a 



·- 11 -

tl.u'e(' Jllen,ber incl~per~d.cnt Comm:i.ssio;,. Other factors 
include Lhe efI'ect of provisions w~th regard to the 
l1caring of' applj ea tions and the cri t cria examj ned 
therc.i.n. 

III MACHINERY 
Section 4 of the Act establishes the Shop Trading 

Hours Commission which is composed of' tbree members. 
They are a barrister or sollcitor o~ the Supreme Court 
of New Zealand of' at least seven years practice and two 
others appointed by the Governor - General on the 
recommendation of' the Hinister . Each member 1 s term 
of ofi'ice is for three years with the possibility of 

re-appointment . / 1.ny member may resign or be removed 
from office for dj_~ability, bankruptcy, ne~lect o~ duty, 

. ' +-0 T misconc.uc., . 

The Commission 1 s prescn.i.; members are : The Commissioner, 
C .P . Hutchinson , a retired magisLraco; Mrs L . A . RedsLone, 
"a person w:ith knowledge of the retail trade" ; and 

Hr ii. Brock, 11 a person witi1 some k:nowJedge of union 
activitiesn. 1 5 I t would seem therefore that the 
Corr.mission has some expertise in the matters they must 
conf'run t . I t is also interesting to note that the 
balancing o~ union and retai l representation can hardly 
be coincidental , though section 4 provides ~or no special 
requirements or quali~ications r egarding the other two 
members . 

At l east t wo members of the Co~nission are required 
i n order to make any decision , excert in the case of 
application b y a n individual shop occupier where a 
decision ::-iay be made by the Conunis.sioner alone . In 
pursuance of section 8, the Commission must provide an 
a11nual report of its proceedings along with any 
reco:nmcndo. tions re la tine- to the trad i...1g hours of' retail 
shops . 

As under t]-,e S]1.ops and Q_[j'''ices .\et 1 955, it is i~l)c 

Labour Depc..trtment whc. ".shall pro 1rid0 J'or tJJe Commission 
s~ch arlmini~trative aad secretarial services as may be 

1 6 n cc 0 s :-a ry ... 11 • 
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The Labon..:..' Department also polices 1 '/ lhe Act 

and Fe1.ctory Inspect,)rs may appeai· and be hea.cd at 
~ , • I • ! 8 ·r • (.' t , ~ t hearin8,'S 0.l 2tlJJ..).L1.C.:l ,1.011.S , ..Lt1. Vl'c!lv O L ,.i.1et,e .l<.l.C CS, 

it is surprLsing that in such recent lee.i sla lion the 
Puu .lic and Auministra ti ve Law Rc.fo:::m Committee's 

suggestion about the servJ.clng o.f tribunals was :not 

followed. Th e Coffimittee stated in its first report 

and reiterated in its 1974 report that in .fact and in 
appearance tr j_bunals mL~ s t be seen to b e completely 

independent . It said 19 

the re i5 the suggestion -chat if a department 
norma lly appears as a party before the 
tribunv. l it should not snpply the p remises 
at which the tribunal sit:3 nor should the 
secretary be a n office~ of the Department. 
We think this s·,1ggestion shou l<.l be adopted 
w~erever economically practicable, 

The r emaining important provisior.s can be loosely 
gt' ouped c1.nde~" three ecncral h.ead ings of U1e Conuni:';s.ion' s 

1.-:ork . Fi rs tly there are tlie pro v-isions set ting out i:hG 

th0n there are those setting cut trio p:;:ocedu:ce by ,vhi c.:h 
applications are made; and finally, there are provisions 
detailing the procedure o.f hearing'3. 

Shopkee 1)ers, singly or as a ma j o.r.'i cy in any '!area,:, 
have the rj_ght unuer se ,:tion -, 8 to apply co the Con•ra.i.~;::; i..o,i. 

for extended hours of' tlleir Oh'n no::!in~tion. Pl1<.i.rmacie::-.;, 

t ·1 , . 21 d - - t ll 22 i . t pos ,a __ ousJ.nesses an book~ a s (.l • .rc excep ;_;_ons .o 
the Com,_'Tii ssi on ' s wide au thority and havo direct 

statutory ~uthor.ity to open ,~1en n ecessary. 23 

Special statutory mention is aJ.so made of bazaars 
etc . for reli~ious, public, or cha.ritablo purposes 24 and 
bo11a f'ide couu~ierci,:i l tro..v,::lJ .Le.i.~s 25 as no L being a.f.fected 

~o 

by the .fj_xed l1our::; of· opcninc; la. Ld d. 0101 in :::e ction 1 I, and, 
th,c!rc.fore , rcq1_1i..rlng no at, t:1orl ::;'.lLi cJn Ly the Commi .s;:; lon. 
Any o.rder.s m;lcle by the Co1,1m1.ss i.on app1y Lo the prcrai.ses 0-f 

a specified shop and the type of tusino~d therein 
26 conduct 2 <l. . A ch;:i. nc; c :i_n tl · e Latter a~t;omaticnlly 

the u 1. 'c.l 0 r a -JJ) 1 •r . ,.. P-. ,'2 7 ! . ·J _Ld., .• -
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T.ll.erc are t1.vo provisions whi.cb. lrty do1.;n the statutory 

scheme a.gainst \·!hicb. a.Ll application·, are macl0. Section 9 

de.fine-; in <lel.a ·i. 1. ,!approve~l" an.cl "~pt:!cial'' g·ood s J_istod ln 

the Firbt Schedule and Seconct Schedules Lo the Act 

resl)(:!C ti. vely. Any goods not on tltcse li.sts arc "restricted" 

GOOUS. The hours during which special goods can be sold 

are also fixed by tho Second Schedule. These lis·Ls may 

be changed by regulations made under the Act, but only 

on the recommendation o.f the Commission. In its turn, 

the Commission must ask for 2,.,nd. consider sul)missions .ft'om 

the :public bei'ore making its rccommcnda tions. Section ·11 

is also a definitive provision. It fixes normal 

opening hours available at an individual's discretion. 

1 28 These 1ours are 

(a) For restrictcd_goods, 7am to 9pm an weekdays 

(o ther than public holidays). 

( b) ror ~Jff~ve~::oods, any hours. 

( c) For special go_~£:?., the hours ,Juring which 

restricted 3oods can be sold, and Saturday 

Ho:rnings. 

and new and used motor vehicles make up t~e 

short "special gc-ods " list. The f'irs t -u~rec 

items may be sold ;is approved goods be t1ve1c~n 

8am and 1pm except on public holidays . 

Tt should he noted that aJthough the sto.tutc f'iX():::.; 

hours o :r o penj_ng i. t cannot .fix hours o.f work. Sec:;ior1 25 
of the Act provides that nothing in an oward or 

agreeme nt shall effect the provisions concerniog opening 

ho1.1rs, but ne:i the.r' sl.,al 1 the A.et requi L~c-> a:1j" shop 

employee to work in any way that contravene s an award or 

a.grccme11 t. 

The :r G is a detailed process oy 1 vhich an c-,p:rlica LLo.a 

:f11r cxtonc:od hours may be rno.de and sec t .i.on 19 sets tll i. s 

out. An dppLi_,_,ation wlll come to Ll1e Conm1i::; ,.;_; on -.ria. the 

Mrt c;i ,':j trn. -Lo I s Court o.nd the applicant mu st not i. fy a 11.1.rnbcr 

'l'bof a re ~lw S·--'cre c:..1.:r y 01. L abo1LT; 
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Tndustrial Relation::; Act and represe:ntativcscf the 

~hop assistants or shOD occupiers concerned; 

territorial Jocal autl-:or.i.ties; and rr]g.i.umcl pJarm.ing 

authorities . 

Under section 20, all the above parties are entitled 

Lo attend the hearing of the application as well, along 

with the applicant! any Inspector o1~ Factories, the 

occupiers of shops likely to be a:ffccted and a.ny other 

organisations which the Com.'llission thinks might be 

a ·ffected . All may be represented by a lawyer. Section 20 
is of paramount importance, being the source or the 

Commission ' s power to authorise extended hours . This 

particular provision lays down the procedure to be 

followed for the hearing or an application, the groun~s 

on ,-:hich it can succeed, and the effect the resulting 

Ol·a'er \·'l.11 have. 29 Th t f 1 tr t th v , • ree ypes o ore ers "13. - e 

Commission may make are expressed under subsectl.on (2) 
o.f section 20. The Conunission can: 

( a ) ReI'use the application . 

( b) Grant the app.,.ica tion 1.111.cond i tionally . 

(c:) Grant tbe application subject to such condi.-t: ions 

as it thinks fit . 

Here is a hint that the Commission command.· a very wic:e 

discretionary power. Subsection 5 of the same section 
provides that applications be granted "to the G'~t,jnt only 

that (the Con~ission) is satisfied that its granLlng is 

in the best interests of the public gc:nerally 11 • 

Ei.ght matters have been lis ·:~ed .in the f'ollowinc- subsection 

as things the Commission must think about when consicler.Lng 

the public interest . 

Ttrn 

( 1 \ 
( 2) 
( J ) 

( h) 

eight criteria are : 
Public demand; 
EI':fect of granting on retail prices; and 
Ou !~ho family and sociaJ pattern!::> in the area 
conc0rned; 
The 11:1. tttre o.C th.c surrounding area and tl, 1;:) class 
of' intended po.trm.1 with pa.!:'t:i cular regarcl. Lo the 
dcsir'a1.)j_liLy or pcovid:i.nG scrvi.c0 r.o the pl:bJ_-i_ ... ~ 
at all .cc•,:.;..;; onc1.bJ.e t.icm::; -~n tourist and holi,J2,' 
rC.':iOL'[; ill'0,tS; 
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The ~taLility, and orderly and economic 
plu1ming and development, or any wider area, 
and of the transport and other servlces ln 
2.ny ',vid.er ctl'."'C'=--l: u[' wi,lc,1 i,hc a1'.,...a_ in. 1v:1.i.,~lt 
the sbop o.c shop::; concr~rncd are sl tuated 
i'orms p,,J rt; 
Tll.e interests of tbe occupiers o!~ o thcr shops: 
TlJe need to minimise the amount of' commerci.:tJ_ 
activity taking place of Sundays; 
The applicatlon of the princlple of the 40 
hour week, as embodied in sections 93 and 9h ot' 
the Industrial Relations Act 197J, and any 
derogation from tl,a t pr .1.nclple that may be 
caused by the granting oI' the order. JO 

The list is comprehensive yet not exclusive. It .Ls, 

however, difficult to ascertain the way in which the above 
criteria are handled, let alone what other, if' any, are 
discussed. The real difficulty exists in the inadequacy 
of reasons given in support of decisions. 

Section 21 of the Act places a duty on the Secretary 
of Labour to keep firstly a copy o.f all orders and 
exemptions relating to extended hours ;:ind s8coudly, to 
ensure District Superintendents and Di s Lrict OI'flcers 
to keep copies o.f the .same, relating to shops wiLhin the 
district of each . Subsection (2) of' that section permits 
anyone to inspect any registeJ..' so kept:. E, amina tion oJ_' 
what is called, the Central RR~ister of Ap~Lication~ 
housed in the Wellington Department er Labour roveals 
only those applications that have been ~ranted . The 
orders, still in force, include af.fidavits signed or 
stamped with a simplG "Granted" .from tllc· 1 950s, and 
exemption order forms by the Tribunals throu§)1. to the 
present Commission's standard I'orms . 

Throughou (; the var_Lous order the ;- monn t of de Lai led 
information is patchy. Some of the cxc~ptions granted 
do not state the typ1~ o.f business ~onccruecl giving rise 
to .further problems wl th rcvoca t :Lor::. o:f exemptions and 
orders under section 20(7) an.cl (8). The la.ck o.f 
in.£orr.1a t :Lon is, however, the m:::Lln problem. Only 
appllcations ;;-r.::i.nled .:tn) kept . It may be al'gued that 
applications refused wculd have been mor~ useful to the 

1\ cornpLe tc rcgis tcr of' a::,pli_c~"L tions 
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could prov.1.c.lc an uncJcrsta111lin3" o .f the Con missllYn ' s 

upµllcatlon o~ critaria so th&t nppllcant~ may discover 
t11e b0st <.1J1 _pro:::.ch 2.nd others ::..cec. not: 1-:as~c U1<:: Corr~-:-t1.s:::;ion 1 s 

time. l•Jvcn tbe standard ·t'orms of the present Commission 

,,_;l. ti1 their allotted space::, for g t'o u;:tch, o.f the dec i si on 

aLd co11di tions etc . are not much h6lp. The ma,jority of 

orders merely s tate the effect of the order , i.e. th.E: 

specif ic hours of opening and any conditions w1.::.i_ch may- on 

occasion indicate .:::i.ny particular concern the Co1-:1misslon 

had . Whether or not the Co -~ission did in ~act consider 

all the relevant criteria in eacb decision is not 

evidenced in the applicat ions. JI 

At comr:1on l aw . i L ;:;eems , the bulk of authority is in 

:favour of the view that there is no uuty on a trj_bunal 

to provide reasons 
r,2 

for its decisions . J In a report, 
the Pu.blic and 11.dmj_r.is tra ti ve Law Reform Co;runi t t ce .7'.a id 

The legislat1.l re has, howe,v·cr, i!ni'cc:;ed the 
o b ligation lf"o gi ·,re reas on.?_7 in s orrc: casE:s 
G.nd a r.1ajority of tr:l.bunals de, in :fact give 
reasons. The Conwittce cons~~ers this t o be 
h:i .c_:h1y desi rable : th0 tribunal c1 c ,-::is :i. ons '·, i J l 
be fa:.!.rer to t~1ose conc ern.eel ; the deci:,:_;ion is 
apt to be better lf the reasons are set out in 
writ ing; a b~tLer assessment can be made of 
the pos s ibili. ty c.f ci.n appe.:::i.1 : an .:t tt..e gi v~ ~g 
of r0asons ;:iay provide a lx.1.sis .for revie1. ol 
a decision which is e:l'.'roneous in J.ow . On thi:: 
oth~r hand the Commit tee reztl i.S(!S c:t1at thj_s 
ob:!..i 6 ::i..tion could be b;__~rd0.nsom3 ir~ im~;c~ec! i11 
respect of &11 decisions . Tt accortlin~Ly 
considers tha t tbe ge .ner::il ruJ.e should be th,1 t; 
reasons should be given if a party so requ~ sts . 

JJ 

Varlous offences ::ind penal ties set o,1t in 3Gct.i.on ~'J 
arc not a primc1.ry co11ccrn of the Commission. The Act i~ 

"4 puJ_j_ced by Factory Tuspc ctors ..1 and bn;)aches of' ; t are 

d C<',l (:; 1-,i th by the .'.'-1<",gi.s tra te I s Courts, wh.·i.ch h ave tl1e 

power to iwpose ~ max i~wn fine or $500 . JS 

Ic i~:; t l1.e Cum1di.ssion alone wbo 1n.1.1'c!s clecision.s in 

rocurd to appl1.C.:'.r ion '; f'(;r cxtcnc.!eel bc-,;;,·s . iTo r; gh t of' 
<11•p0al i 3 lH 0-,,-i_dcd J'or ·.vitbi .:1 h1c 5"t,:ir:ut(• after an order 
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has been m'-1de and a review or the Commisslon' s decision 

may take place only on the grounds of lack o~ 
. . . . 36 Ju~1sd1cticn. In acJ~o~lertetne its sole jurisdiction 

throughout the whole of Nmv Zealand the Shop Trading 

Hours Commission has said 37 . 

The importance of this exclusive jurisdiction 
is that the Commission is c~ntrusted with 
developing an overall pattern or design for 
the opening of shops at times other than the 
normal prescribed times. 

The juri s diction has given rise to the duty. 

Dif:ferent functions of the Commission, de!::-cribcd 

within the 1 977 legislation, have gi ~.ren rise to di1'£'crent 

,jurisdictions . There is, firstly, the jurisdiction of 

the Commission in hearing applic3tions for c~tended hours 

of trading. Another jurisdiction may be fournl in the 

Commission's task of' conctuc ting a revio1.v oi' the aJ)provecl 

and special goods lists. Although the jurisdi~tion of the 

Commis .s ion in exercise o.f its power .is, pr::.rna :facie , 

extremely wide, an examlna tion ot' th1:·ee prov ..:.s i :;·n::, of Lho 

Act and a written decision ot· the Commission may ~lter 

this i,11pression. 

Firstly, section 14 a uthorise~ tLat, wltho~t refc~cnce 

to the Commission, an occu9icr of a shop in whid1 tel81Jhonic , 

telegraphic or postal business is ~ransacted on benal.f of ~he 

Postmast e r-G2neral to open at any l;imE-· on cert a i..11 c0t1clit.Lons. 

The thr ee conditions are that: 

(a) The shop is open for ~he said postal husiness. 

(b) The shop is closed immediately ::il'tc~r the busin~ss 

has been transacted. 

(c) Except for the admlssion and exit of the customer, 

the door of the shop is kept closed . 

The second and third provisions, :3ection 1J 2..nd sect-Lo n 15, 

rcla t e to so para t c e~~empti ons :for books-call::, 2.11d phannacics 

respecti ve.ly. Doth the! boc,kstaLLs u.t any pub.L-i c passenger 

trc-1nspo,.'t l:crmin .-.. Js and pl1u.rrnrtclc~< ;:iay be issr,,),l with an 

au t h.o .. c.:. t;y .from L lle Sec retaTy o.f Lahnur -c1.s co t 111) days and 
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ti1:-ws [.3 pcci.fied they may remain op,-;n, sub,ject to 

wbat0>ver condi tj_ons he sees £'it. The rationale 

ue l1 i.11<l t lws e :.:-epr-.rn. t e 8~"0.mp Lions !:58ei 1::; to 1)e -firs Lly 

that the scrvic(~s oi' the bookstall::; are rcqt ... ircd 

duri:ag the various irrcgul.:1.r hours o.f passenger transport. 

In addition pharmacies are permitted to open at any 

ttme where medical and surg.ical appliancf's are urgently 

required. In the case of ph~rmacies there is an 

obvious emergency need to be fulfilled in the pubJic 

interest so that where there are, say, three pharmacies 

in one town an exemption may be grant .d to all three 

to open on a roster basis to meet emergencies. 

It would seem that the Commission is either timid 

in its int8rpretation of its statutory powers or conceives 

narrowly the extent o.f those powers . Both these 

reaction::; couJ.d easily arise on reading one or two 

of' its deci.3ion . It is pernaps too early to decide 

this query definitely , mainly because it i. dif.fi~ult 

to gauge the Commission.' s atti tucl ':> .from only a fo,·t more 

fully written decisions . 

Ho•.vever, a writteri decision. o1' the Corr ... :!iss i.c, n ln thn 

matter o.f an application by the New Zea.Land Int:,~rnational 

Shee:) Skin Ce ntre Lirn.i ted provi.dcs a n :i..ntor~sting- at,rJc ct 

of tbc Commission's vi.c w of its jurisc:1.ction. The 

appJ.j_cati0!1 1-Jas made in respect of' the pr01n.i.ses s:;_tuatcd 

on the .first :floor o.f the foyer o ·f the Auckland ::!:nt ·· rr,.n.ti.01:al 

A Deed. of Licence wa.3 ~;ro.1tted t,; t:1~ oc,:;upicr 

by tltc Auckland Regional Authority vhicll .i.s the A L.cpor t 
Authority unde:::- section 6 ot~ the Airpo.ct Antl1or :Ltjes Act 
1 966 . 

The Airport Autho:!:'i ty has been glven r:J.ear cont .col over 

the premises concerned. However, under the Shop Trading 

Hours Act 1977 11 shoi:.i" .i.s c.lerined ln section 2 as me2...ni.ng any 

builling, place, or part theroo? whcro goods are kept 

expo~cd or offered for ~&le by retail. The :::.pplicaut •·old 
a Vctr :i cty of products 1:-,~cie out o!~ sho':'r· ,<:; ki.n::; and tbc 

prcm·i scs the!.'efore caritc 1,.r:Lthin ,.he tlcf.i.:rj_-:,1011. In the::;e 
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circumstances the Cornm_Lssion f'ound that it had 

jurisdiction to grant extended hours to thi s particular 

shop . Then~ r::i t}1er unnecessarily, the Commission 

pointed out that tho Airport Authority retained rontrol 

over the conduct of the shop . 

In taking into account the clarity of the Shop 

Trading Hours Act in giving the Commission ,jurisdiction 

over all shops , this decision shows some hesitancy on the 
') 8 

Commission' s part in asserting its statutory power . _) 

Procedure at hearings both of applications and of 

submissions relating to the First and Seconrt Schedules 
ran along the same lines . J9 Various int e rested parties 

are notified of an intended hearing (and if they are not , 

the Commission has been known to have refused to hear the 

application ) and although they may show as obj e ctors to 

the application there is no burden on them to disprove 

the validity of the application. Rather , it is the 

applicant who has to prove the publlc interest ls best 

served by the granting of his application. 

This principle ha s been firmly adopte d in a 

comparab l e area in planning law, where a person ::ipplies for a 

departure from a district scheme under the Town. and Countt'y 

Planning Act 1 97'7 , section 74. Further, in declsions 

w1dcr that l egisl~tion the appeal authority has ~old tha t 

the district scheme is itself something which suprorts 

the publ i c interest and that, therefore, any departure 
f . t . . f " . · t t.h b .. · · + t 40 . ram 1 is , prima acie, agains - e pu iic inueres . 

In other words , the burden of proo.f i s on the app licant, 

and it is likely to be a heavy one. "The parallel 
between this and the Shop Trading Hours Act is quite a 
convincing one . Hore the no rma l open ing hours provide 
the standard pattern, as do d :Ls tr:i.c t sche rncs , and the 
Co1mnission has the job c.f permitting cleparture from the 
standard pattern, One can ac·snrne, thcr!)C'ore, that the 

standard pattern iti it~scl.f co,nsistcnt: witri the public 

interest and tlin.t ex:tcndcd hours will be contrary to it". 

An applicant, then, f!!Ust proul!.ce cv L(1enc e ot' :,ub1ic 

! 1 
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in tere:J t lncluuinG", mo,..~c spcc:i.f'ical ly, cvi den,.::e in 

relation to th'.) cie;l1L stet.tutory crlLci_-·ia. 

After reading his appljcation, taving fJ.rsL been 

S'.vorn in, an applicant !llay call on wJ. Lnesses ( also 

suorn in ) to give cvide 1 1ce on his beba.lf' . Oral hearsay 

evidence is not accepted . Objectors to ~he application 

may question the applicant and cross-examine his 

witnesses. They may then sum up the:ir view on the 

matter and the applicant has the r.Lgh t of' :final 

summary . A l the while the members c>f tllE: Commission 

may ask questions or those present. Evidence in tb.c 

form of letters is also accepted though its importance 

varies accoc:!ing to the circun,stances of the co.so. It 

was interesting to note the occasion.s on whicl1 questions 

from the members of the Com.Jr..Lssion aTose fro:-.i their own 

l,;nowleclge ( of the situation) oi' ·which they wcrE! prepaTecl 

to take nob ce . This seems a desirable practice . :rt 
has been said that an authority must 110t so :fettC!r its 

own ctj_scrotion by pre8luding itaelt 

r;iind 1;0 t:i:1e m2rits oi' a1~ individual 

I'£'c1 111 applyine- :L ts 
. !..;.2 (; a ,:: e b e f' o r c ,_ t , 

Proc eelli:-.-1e;s wer.3 reasonably in.form.al bu!; re spc c i;t~ul. 

As mnntioned, the same procedL1rr.. was adop tc l ci.t !. cw 
heariug of subr.iiss.ions clur_Lng the Conuniss:Lon' s c0vic:,, 

of' t:::i.e ap~')ro-,.red C:!::1d spe:~ial go eds l:Ls ts: a br:L c :' ::;urn,uary 

of ~hj.ch follow~ . 

conduc-ted in the :t'our m.:iin centres . V2.rious rcb.i tl 

trading associations, associations of rlower, fruiL 

and vegcta~Jle growers, p::-ivatc cntc.qH'ise and the: Shops 
hJ~ 

}~mployees Associat-Lon ~vere reprcscntc.-J, ~[n prcscntlng 

submiss:i.011 as rega.l'.'~L, changes to tho 1 Ls1.s each group o.r 

indlvidual took the opportanj ty to c·xJ: rcs.s var.i.ous 

general considerc1.t ion::; that :.3~!vlllcl be nc ted in the 

Commlssion I s r.evj_e1;. 

the a_;:Jl.:LCO'v'C'...i goods ::_ i:c.;t c;·,10LesL pifr.>lic demand a.~ Lh1:: 

:no t:i.vo bchj nd thci 1· Ft'quc,, t, tJ,OLtC'h i 1 Pio.::;(; c~,::,c:-::: i:hcrc 
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were able to show i.n cross-exa1ninat_i_on o.f witnesc.;es that 

concrete evidence o.f public demand wa::.., i.n i'ac t missing. 

For in. si.:ance 1.>eL.i.tion~ C[trt·_i_t~J. out irt ~01:1c WellinGi:on 

hard~are shops were isolated cases - simllar demand was 

not evidenced else where in the country . This latter 

group also brought forward evidence i.n th~ I'orm of 

graphs, and surveys in support of their cont ention that 

popularly held theories like working mothers/married 

women required weekend trading were myths . Many 

applicants including the Retailers Association and the 

Caravan Resellers Associatlon (caravans are on the 

approved goods li st ) were against extension uf trading 

hours on the weekend . 

V SUBSTANTIVE DECISTONS ---·· 
Substantive decisions should be the source of a better 

understanding of the Commission's op,:ration . They should 
illustrate how the variou·s criteria are being handled or 

even created, provisions interpreted at~ difflculties 

encountered . It is difficult, ho~ever , to see any of 

this clearly in the decisions presently made by the 

Conunission . 

Standard forms are used for the ITl<'\.king- of an applicatJ.on 

under the Act and .for the making of an ordeT granting OL' 

refusing that application. Order s mart0 on these forms, 
by the Com,nissiori_, are ·.1:c;ally ter~e. An orr!cr rna.y r::ur1tain 
a statement to the effect th,1.t an app1-Lcation 1-ns granted in 

the public interest with occasionally a f'e·.v rac ts pertaining 
to the situation added . It is usually only the conditions, 
i.f any, to the order thac give an indication ot~ the 

Coirunis si.on '::, main concerns a.J regards the appl ·i catlon . 

Mention bas been r.:adc of the diff'iculti.cs ari~_;_ng .from 

the retention, in the Central Register, of only granted 
l.j .. \ 

applications . 
however, kept on 

Scrne refusals o:f apJ).l i.ca t Lons 
1+5 file. As to givlng reaso~s 

are, 

for rc.fnsal 
of an order , the Commission i.s usually content to stat.:-

that it 1vas not satis:fied c;1.~,~ntir1g of Lh<c? order ,vould bG 
h6 in the best jntcrests of' Lhe pnbl:ic e:cncrally. 
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It is evicte.n.t that ul l these short decisions r:1.rG 

inadequately reasoned . More t'ully written decisions that 

d o exist ::ire not n2ccssa rily more .:::.dcquatcJ.y r~asoned . 

Does the :failure to give proper reasoris amount to an n.bus'e 
h7 o~ discretion by the CommissJ.on? Use or abuse, by the 

Commissio n of its discretion can o:r1ly be 1nen.surcd in its 

hand l ing o f the statut o ry fet t ers placed on it , i.e . 

the criteria to be used in determining the publlc interest . 

Investigation of this matter is limited by the materia l 

availab l e . 

Of the comparatively few written decisions so~c are 

concerned wi tl.1. more technica l matters, .such as , whether 

particular circumstances should give rise to applications 

by individual shop occupiers or ,;hetb.:-!r a single 11 2trea 11 

applicatio1~ by the majority of shop occupiers should be made. 

Cthers are seen to take into P-ccou.."l.t ...-:=i.rious er~ the 

statutory criteria which when pieced tog1" ther th::::ow somn 

light or11 say, the impact o f public cler.1arnl on the 1argAr 

cr.i_ tcrion o -f p~.1b l.ic iEterest. 

To one applicant, the Deputy Reffistrar (L. M. Rattray) 

advised that the Commissioner 1 s reserved cl.0ci:~ ·i_on ,.,,as a::, 

f'ollm·rs 4-8 

It is orcJe:i.' ,d th&t the applic.:2.t_i_on be re.fused 
c1n the grounds that it i.s not ir: th0 p~1blic.: 
interest since there was insufflciuns ovidencc 
of public demand tbat the said premi_sos should 
be open during tho winter period ~rom I May ta 
14 October ( both inclusive ) . 

I th d . . !+ 9 "h C . . t:+ 1 n ano-·_ 0:r - ecis1on l, e o,:1m1ss1oner, ::3:;_ ,v ~ug o_ one, 

al.30 taJ.k:ed abot1.t public demaud . 

various facts werA touched on. 

In a one P~Ge clcclsion 

The two applicar1ts (:fro111 

dairy shops) "· ere each in separa tc premis,~s II on opposi tc 

sides or -Lhe roacl and in a way irl co~pctit.i.on with eaclc 

other ", 

A su1)err:1cu:ket in. U1c same locale 11acl niactc no ap-plication 

It w~ .. 8 noLccl tliat both :=:et;:; or 
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breaches of the Act. In an earlier decision concerned 
50 with hardware bhOps the Corr~i~sion had warned 

applicants that ovidonca of illcgul ~r~ding by tnom 

would not be seen in a good .light. Nevertheless, 

the application was granted, the Coilunis sioner say l:ng 
11 I was satisfied that there was a publjc deruancl and 

that it was in the public interest that the applicants 

should be e;ranted extended hours ... 11 • The succes.ful 

evidence consisted of letters of support from the 

Gisborne Harbour Bo a rd, the Public Relations 0fficer, 

the Youth Hostel, the Watties Fishing Fl~at and various 

I'ishermen saying the shops a necessity. 

The only evidence called in support of the le tte rs 

concerned th3 Youth Hostel. Commissioner Hut~hinson added 

that but f'or the fact that the applications hud 1) a 

considerable amount of support; and .?. ) the 3, ppl:L c2.n ts 

already had partia l. ex:emptions for trad i.ng on S 1 tnrl.ay, 

both applications would have been refused. 

Publi,::: demand it would seem is hPG.d and slluulucrs 

above the other criteria in consideration of appiications . 

It is clearly separate :from tbe overall criterion of 

public in tercst but seems to be of prime imp or tn.nce so that 

the dividing line, especially in the first decision 
'51 discussed, seems blurred. -

There are, na.turally, decisions wliich deal 1,.Lth both 

the aspects of technical details and st::c, tutory crj_teriCI. . 

One such decision involved an area application from 

Kawhia. 52 The area application failed on two bases. 

Firstly, because the shops involved in the area 

application were not consistent in their applicatLon for 

extended hours. SecoucJ.ly, because the Commission 

rurtller decided thnt the area clef .i.necl in the application 

mast be con:fined to une a.lrei...,dy zoned under the Town 

P:lamling Scheme as a Commercial Zone, wh:Lch it ,-ras not. 

Thus, the matter was dealt with as six individual 

~pplica tions . Th011. Lnvitcd to give its view as to the 

a :f.f'ect of scc!::i.on 20(6)(u) 53 - one o:f tl.;e statutory 
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criteria - the Commission procedccl to do s o. In relation 

to l;hc Ka--..:hia area, the CoJ11111i ssion looked at sea son.a l 

variances i rl p o pu l;:,. t j _ on; ~he dis ta1t~e to otl:i.~:r- towns; 

noted that a tourist and holiday area were distinct, the 

i'ormcr having mor e to cio with thjngs of' historical no te; 

and took notice o-f the existing trading :i;::attern . Thus 

much it. known of the Commissi :)n 1 s -vicv of one statut ory 

criterion. 

Writt e n decisions, it must be kapt in mind, are also 

;-,_ f'orum for the Commission to declare its policy on 

various matters. For exaffiple , one d2cision 
54 

could be 

see n as the Coi11mi ssion' s contribution to the development 

of the East Coast. No where in the one page d ecislon is 

mention made of any provision o.f the Act . Facts 

concerning the " improvement o.f the road between 

Christchurch and Westport ", the resulting attract:Lon of 

tourists and visitors, the exhibition or a not too di~tant 

gold mining town, a nd the presence of a "large- i:..,h 

commercial :fishine f l eet " ,,1ere all cited. Reading 

bc:!tween the l ines , a number of cri t8ria could liavo:: been. 

involved whereby the applicant obtaln8d a n ordar for 

extenci.ed hours. 

VI APP£ALS ----
Where an admi.nistrative body like the Co mn1 l ssi on 

performs a judical fLmction in the gra,ting o~ applications 

for ext ended h0e.rs, a. sa-fogu:::t L'j imposed on such r:-iLcln& of 

po~er might be expected . However , it has boen obscryed 

that there is no a ppcal sys t-3m, othc:c than reapp:l.ic ,, tion, 

a.f ter an o rde r has been made by the Co[,1tnission. An 

application fo r the revoca ·ci01:.. of a11y order moy be 
55 

b ro,1G"ht by named }:>a.c·l:;ies on. 1-,_r:1i ted gl'.'ounds , 

There 
56 a po., a lbility o.f review of the ConLi1is si c,:n ' s 

decisio1 s but only on the g~o~mds of luck of jurisdiction , 

wblch h as its own problems. The privative clau~e , that 

wbj_ch prot ccL::, procecclj_ngs f'rom be ing LJad for wnnt oi' form 

a:1d prcvc•LLS dec.i~sions :Jeiu1_~· rc,;iewcd except on the g1·01..1.nds 

oi.' lack o _t' juri.sciicLion , i s c'-l1ll;ail1cd l.n s 1bscctior1 12 of 

c-'ucsion 20 . Tni.Liaily, tho _i.,.;:,,·.10 i.. t, \v·!1n-i: error ;,, 50 to 
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jurisdiction? It has been said 
57 that the question 

asked less often because of the ~cvitalisaticn o.f the 

]•  c • . .:, 

principle thGt 0rrors o.f la\v cc:1.ri be :':'cvic1,,red 1vheth.c r or 

not the error goes to jurisdiction. I•'u r the r  , in many 

other statutory tribunals, appeals now lie on questions 

of law to a s~perior court. 
58 As well, de Smith 59 

. t 60 th t th A . . . 6 ·I 1 t and Kei h agree a - e nism1n1 c case a mos 

obliterated the jurisdictional/non-jur\sdictional 

distinctton. Lord Reid, in that case, listed five 
62 

examples in a list not intended to be exhaustive, 

which have the effect that "almost all misconstructions 

of relevant legislation now come within ... 
6J 

jurisdictional error". At the top of the list 1,,,ere 

dec·i_sions gi~,e:n. in bad faith then came decisions made 

ultra vires. Thirdly, there were breaches of natural 

justice and fourthly, misconstructions of provisions. 

Finally, there were the situations 1vhere the tribunal 

refused to take into account relevant lilaterial er 

where it considered irrelevant material. 

In the case of review from the Com.nission' s decision 

the handling of the statutory criteria that must be tnkcn 

account of is vital. In this respect, the .fa.i.J.ure o.f 

the Conunission to give reasoned decisions a1so c0r::E:s to 
6h 

the fore. Where there is a refusal o~ application of 

tbe grounds that the public interest eenera lly 1,-:n.s not 

satisfiedr two avenues are open to the ~cviewing court. 

On the one hand the court may see the ;.:;_hove sort of' 

decision as failing to take account or the criteria 

expressed in the statute, and so open to revie1:1. On the 

other hand, the court may feel hesita~i, in reY..i_cwlng such 

a generally based decision where, though not apparent, any 

number of' cri terin. may have been co.nsic1ered. Where some 

of the more narrow criteria are mentioned in decisions it 

is still unlikely that the cotrrts ,ill review such 

decisions unless they are manifestly bad considerations. 

The courts then, though jealous of tlt"i r po\._rer to review 

administrat i.ve tribunals fi:1cc real di CF·i.cultics when j t 

comes to an appeal, 

I11 ~~ tui..Jl.Lshinc-
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bas indica t:cd t lla t cin independent bo<iy with some 

cxpertiesc :is required to perform the task of .rogu.luting 

~otall trading hours . 

:i mpctus behind the establishment oi' many tribunaJ..s and 

the qualifications of the present Co~ni ss ion have 
65 

already been mentioned . Any c:.ppeaJ. .from thls 

independent expert body should obviously go to a !'!tore 

expert body . Th e .re i s none, and there seems little 

point in having two sli~il....i. r authorities , af'ter all, only 

one Co1!'.111ission was set up in a bid f'or co!l.sistency of 

decisions . Neither should an appe~l b e directed t o 

the Minister if the Co;:uni ss ion 1 s indepe11.dence is to be 

maintained . 

appea l s . 

No reform need be proposed in th~ area of 

VII APPRAISAL -·-------
The Shop Trading Hours Act 1977 h a s estahlished yet 

another administrative body in the shape of the Shop 

Trading Hours Com1~iission . This paper has inc ]uded ~n 

exD.mination of the Act and the Commission. F r om this 

investigation t,-.ro jurisdict i ons of th0 Cor.t..'Tt i_;c:s·i.on :'l:3.vo 

LH:· en locatecl. The y are the determi.rlatlve and ti1 c 

recommend a tory ju.risdictio:a . Und0r the I' C.1.'IT!t' r-, the 

Cominission has a duty to entertain_ appl2- cat io11s r~ ,)r the 

d e termina tion of extended trading- hours. Conne ctod ,\, i_ th 

this duty l s 3. wide discret ionary powC'.r to a-rant , 111:HJ. t 

i s in e :ff'e c I:; , a li ccn.ce f 0.".' c xt 0-r:ried ho1..1 rs . 

power arc eight matters 1-Jri ttcn into the statt.- tc requl:i··ing 

e ramination in any appJ.ication, 

The recommendatory juri sd iction o.f tbc Cc1n,i.1.i ssi on 

plays a v a lu ab.le part in the continued success or ochc:nvlse 

of both t he statute and tribunal. Tl10 Co;111,1-i.ss.i._un. ; s 

act i .vitie s within this juri s dl c tlon have bec11. confine d to 

it s u.nderta;, lng a revi_e 1v o.f the 11 a;,.:.H' ovcd '1 anc] 11 :-,pecial 11 

goods li std in the Act. Despit e o. lack of' 'Sta tutory 

g'L!j_dance in the mat tor, the Cornn1ission carTie:d otd, the 

inquiry i n 1rn.1ch the- sam8 Hay as i t l1acl hco.rd a~J.)l ic: a "t.io!'.1s . 

'i{ith the CoJ11misrsion 1 s .rt-Jport sti ll -co be pr"":::e,1 !;E-d to ttw 

,fi_ni s ter conclusions on t his cxt~rci::;e o.f ju.i'.'idif~l;i.on must 

he limi tNl. 
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provided a well-represented forum for discussion of the 

ratlonale behlnd the two lists u? goods, and the 

apparent c1.nomaLies ,·,l thin them. It must be said that 

it is a pity the Commls sion may only make recommendations 

as a result of the review, with any final decision 

being that of the Minister or Labour. Certainly the 

Comn1ls sion has expertise and experience and given its 

function to regulate- retail trading hour!::, it would seem 

to be more likely to reach a decision based more on the 

public interest and less on political considerations, 

In relation to the determinative jurisdiction it has 

been seen, as far as practicable given tne few I'uller 

written decisions, how the criteria are applied and what 

development there is of other criteria. It became 

apparent at the submissions :for the Review of the "approved" 

and "special" goods lists that public demand was recogni~ed 

by most applicants as an important, and even over-ridlng 

factor, in applications . Applicant.s and objectors 

alike find "public demand" is an easily manipulated 

consideration, This honing down of criteria to the 

,nore "vital" factors in applications mc:cy be seen to be 

assisted by t~e Commission. Certainly, "public de !r.and 11 

is often cited in ics decisions and some-times as bclng 

conclusive. 

The development o.f other crl terln. be 1~;an 

first o ·f the more lengthy w:ci tten deci ·,ions. 

:Ln 
66 ,\ t the 

end of discussing the hardKare application the Cc~~is~ioa 

sounded a n-:)te of warning that "intending; applic.:.1r1c~, will 

not e:iliance the chances of obtaining an order i.f such an 

applicant is now selling restricted goods out s i<.le normal 

trading 11.ours and continues to do so"o Illegal 

trading by applicants is undoubtedly a factor consitlered 

in the app.L-Lcation. Then in another d0cision 67 where 

illegal trading by the applicant had been discussed, the 

Cornrnisslon bore i:::i m_i_nd an in.f'luencine £'actor thc1t 11 :Lt 

wo uld have been unjllst o.nd in equitable i.f t'.le ;:1pp lj cation 

had been cnLirely rcl'uscd ". 
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There are other comments of a more general nature 

The .Laclc of' rc::iso:1.cd deci.,,;ions is a 

si~uatlon th~t ~ust be correctod. 

the accusation of abusing its discretion, it would 

be better policy :for trw Conunlssion to c.:lu.cida te to a 

far greater extent on the reasons for its decisions. 

More generally, comment can be made on the Commission's 

operation in relation to the intent b8l-iind the Ae;t and the 

overall picture this presents. To return to c Oim11E:n-c s 
68 made during the reading of the Shop Trading Hours Bill 

one of its purposes was seen as producing ''orderly 

marketing in New Ze a land'' - ln effect , a na~ional trading 

pattern. It coul~l be arg1~e d that the tJ-:-a dinc; hours 

scheme lajd down in the Act repres e nts the public inL rest 

and that any thing devi a tine fro:n thi::: ( exe;;iptjon onlc.1. ·--; ) 

doe s not. Thi::; would , of course, def'eat the p urpo :::. o of' 

having a Comrn.lssion. 

As the legi slc1 tion stands , tlt er1::: a re .fixed traclj nt; 

hours during week d a ys for a ll shops . Tho se ~ishing to 

extend the s e l-iours ( d'...'ring the week or weekend) r:a..:.s~ apply 

fvr authority from the Conuaissio:n to cl0 so . 

arc made by single or smo..ll g roup s of s hoi occt.~plcrs w:,o 

:nominate the hours of t rading they want. These nurnerouH 
1 . t. 69 , . ,_ d /- ,_, . f h G.pp~ica· ions nirec ,,e ac -cne premt.sci, o s .op 

oc c 1.1pier$ ha re necc s ;::;o.,~il y resn:1.. tcd j rt rcg::Lona] v.::i.ri.J. t iOii:3 . 

This phenomenon is hi gh lighted by the case of hc.trclwa:rc 

rctaile~s in Wellington . In :L t s ~fo ~ ... Cm b 0 r 1 9 7 7 d C C is i OH 

on this matter the Commission .t'cmarke cl tl1at : 

Th t:).r.e l1 ad bee.::i prlor to tl1e p::i. ss i.n g of' th<:, Act 
a c ori.certecl e.f f'ort by upwan.ls o.f twenty 0 1· mor~ 
hardware shopkc0pcrs in or arounrt Wel lington 
in extending S:::..t 11rrla y trad.ing a.l though L• 2.c i.c 
rcprc .:;cntatl.ons to t.t1e Minister hetd not resulted 
in cx~lLld.ing Saturday L.cc1ding in the J.ct as far 
as Lhey wo½ld l~ve 0esirod. 

It was ~,ubmi t [;cd i11 the Review of tile " <'-P~)ro-;f,cJ :, anci. 

70 

:, :::::po cial '' good~ 1 i_s Ls that "pubJ..Lr. C:.r',nnnd •: f 'or e::-:t1,11.cled 

hardwa r e ruLa:Ltine 1·1as evidenced no 11here else i,1 I he- conntJ·y . 
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The resu.J.t is that ~hops (sometimes withir. the same 

comr.1crci~l sector) have various tradlng llcurs with 

differing conditions attached . 

solution :Ln establishing u..""li:formi ty? It can be argued 

that govcrrnncnt has gone as f'ar as to le,3"islate on the 

matter of shop trading hours, and that if un£'air 

competition is not to result between sectors of the retail 

industry, firmer more definitive legislation is requlred. 

Buck-passing to an independent body ls not the answe r. 

Possibly the government could regularise the -:::ountry's 

trading pattern more easily by assigning trading hours 

(both week day and weekend) to various types of shops . 

Within the applications made to the Co1runission there is a 

discernible pattern in the type of business pursuing 

extended hours. Some of these are : 

Craft markets 
Hardware outlets 
Tourist shops 
Mixed dairy/grocery businesses 
Ships' chandlerie~; 

There are, how ever: prob:!..ems with this 1inc o:f u.r~u11wnt, 

Unfair competition is also bound up with the question of 

what may be sold in extended hours. In the speclal cases 

o.f ships ch::i.ndlcries and even emcrg·cncy cher.iis t:~, th~re 

is an easily definable business and need for which asslgning 

hours of t~1ding present no problem. More importantly 

items handled by these outlets are not handJ.cd by other typos 

o:f businesses. 

Problems of definition of what is a craft market and 

what are craft goods arc more difficult (though the 
71 Commission has made an in road into th.is a.rea), 

The rnost easily recognisable d.if~iculty is in the area 
of grocery businesses. If legislation is pas sed permitt.ing 

such businesses to remain open for gi_vea hours during Lhe 

week and weekend und oubtedly they will and the smal l 

"corner dairy" 1·1ill i'i_nrt ltsolf at a di.sadv2..n:-ago to the 
larger concerns. 
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Thus legislation would go only part of the way and 

the Commission rnay l.Je left with µrublems of' def'l11i.tion and 

oI' cours~ public intereot . Tt app~ars public supervision 

of private: retailing activity will continue by way of' the 

Co nmli s s i o 11 ' s a c t iv it i e s . 

LAW LIBRARY 
VICTORIA UNIVERSITY OF WELLING. TON 
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( r· ·.,· f) ' '1· , ,, ,:1 j ' )-· 11~(;,"J'"" 
) J, 1..,.. L.,. t •.l. . 1 ,., l"" . i..) 

I ' 1) . . f..·) j, .·, r- •· , I• I,' n Y"·' 7 ) 
,,, JfJ ..... ) ... ,.1.v ,. J_ .. , ... AU .,: ·~ 

IN TE1~ Vi ·'i .. 'i.''.2 .SH 'J.f t; :w .Sl1op 
Trading ilours Act 1977 

Dnd 
IN THE I':N.r·l'ER of 2.n 
applj_catior1 for an order 

ORDEH OF THE COMMISSION 

Upon reading the application of and hearing submi ssi ons on the 
application by 

(name 01 C:tppiJ_can-cT 

in respect of a shop situated at --- -------------

* I1' IS ORDERED THAT THE A?}>LICA'rIOX EE RI~:FUSED. 

* IT I S O.RDERJ::D 1rHAT E:lrPE~ DED EOU.RS OF OF.E?UNG D~·~ G}U,BTED 
to t he follo wing effect: 

--------------- -------
--------·-------- ·--·-·-·- ---

----------------
----~---·-·--------

- - ----··-------

---------·-----·----·-··-·-·---------·-----------

-----· -~--- --
The said Order is granted subject to the following conditions: 

----- ·--·---~ -----------
---- ---------

----·----·------------------~--
-----·--------·---
Dated at this ------ _____ dny of ______ _ 

19 ____ ~-

-- ------------· ----· 
'J.1118 attention of th!: occnrd.cr is d1·2\m to Se~t ion 20 (13) . 
0. the: ~-'. :-10p ·rr.:,c 1 n.r--.: 1-,;0".1'"" Aci- ·'1°?·7 ·1'"' r-'.") y , r,e· 11 1r00 nr'(JP1··1 nr..nt 

_ -- ~ J. .. L.C '-' V ~)l ·~--v ..... J..-..,"-:_: ....... ....,.._, L ,.U,. __ I...•. -1 

dlsr1 ·":Y 1.r. the s·: _,)p of ;:1 .notice se:tt2.;1;:· out t:!c full terms 
uf cl1:i.s ()~r·cJ.r:r',A ,,n, .,C ro ~- ..; ,··c1 ,..,"\r,,l' '"'·~ !:) , .... o.., ........ ; r,+~ ... ·,. '~ Or·Jr,r, 

'- - - ..._ l l l., .)... \,,.., • JU,..,.. J V 1.J ....,.. V !-' .j ..._,; ....._ v -I> .......... ~ _ l _, -. _, 

•~r·Jo~n ~Q ~pn:r·c·~~in·l;0 t.,..;_ .. . ...., - '-' \.. ~ C .. i...,. J t · i. __ (.... _,. ~ 
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Jim 1 s Seven Day Dairy 

(Form J ) 

PJ_easant Point 

It is ordered that the applicat ion he refused. 

On the grounds that the Cor.t1nission is not sa tis:fied 

th;:it the grantli:-ig of the Order soEght would be in the 

best interests of the pliblic generally. 

Dated at 14 July 1978 • 

O:nler of' _the Commission ( Fann J) 

Progressive Dairy Fai_.cy Springs Hotoru_a 

It i s crdercd that the a_,:_,plication be refused, 

The ajov(:-me~1ti oncd premises are sl tua tc sot ,18 fuur 

ki:lor11e ter.s I'.rorn the ccn-cre o:f t ne _ ci -r,y and are not c,j (;u·)_to 

in Fairy Sr,ri~1gs Road itself', which lat t?r road is i,;l,e 

m2.in from the No:rth 1 but in Bidois Road. 

Rctorua City is i t5cl.f a toc_:t·_Ls t and holiday rP-sort, there 

was no evidence that tourlsts and visitors were or wo~lrt 

be J.ike ly to be customers axcept possibly i,rQvcLLers ·\rho 

stopped ~t tha Scrivce Station . The s11 ,-rounding area is 

re::·sideE tial. Accordingly it is not in th0 l eas t 

interests o.f the public cencrally tu grant a~ order 

extend~ng the hours of opening . 

Da tcd :it 2'/ Ap1·il ·1 9'78. 
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