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~s nuisance is a tort arising out of the duties 

o~e by nei 0 nbouring occu iers, tne ~lQintiff caruot 

succeed if t11e d.Ct or omissiu co, 1 l.:i.ine of is un 

prewises in his occupation. The nuisance must have 

arisen elsewhere than in or 01 the plaintiff's 

premises. 

A large portion of his judgment involves his reasons for 

disagreein6 with that statement. 

Firstly ~ahon J. says that the robable origin of the rule 

ex.t'ressed by Sal.10nd is the historical distinction between 

trespass and case. An action for damages occurring un tne plc .... inti.fl:. 

land was an action for trespass. It was clearly distinguishe 

from situ~tions where the damage was caused by an dCt occurring 

outside the plaintiff's land, where the ap ropriate rerne y was 

action on the case. For this reason nuisance came to be 

li :·,i ted to acts cornni tted elsewhere than on the p in tiff's land. 

However , if the arbu~ent is centred on the basic rinci le 

of nuisance then perha s a different rule is reacned. •lahon J. 

Sa.} s 3 ; 

.•. in essence Lnuisanc~7 co sists in unlawful 

damage either to the land of another or to tne 

proper use and enjoyment of that land. 

This issi.milar to a statement at the end of his discussion of 

the location of the activity4 : 

The gist of a claim for .t'rivate nuisance lies in 

the damage which has been causeu. The nature oft e 

conduct causing tndt amage is suosi iury to tne 

r. 8.JOr concept. 

If tnis is taKen as the basic princi~le of nuioanc~ , it 

j stif ie s .·,anon J. 's fir din5 tna t the location of t e ac ti vi ty 
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is unim ortc.nt. 11in.:ield and Jolowicz on r:iort 5 for. ulates 
the same principle : 

1rivate nuisance ray be describe d dS unltlwful 
interference with a erson's use or enjoyment 

of land, or some right over it, or in conne~tion 
with it. 

This expression of the princi~le is also sup~orte bJ the 
distinction drawn in s~ . Helen ' s Smeltin6 Go. v lipping6 

between damage to land and indirect int8rference by 
i ntangibles . It is well accepted th t the reaso1ab eness of 
the defendant's con ·uct and the location of tne activity are 
relevant where it is the enjoyment of rights in land that is 
interfered with , but not where there is actual arna e to the 
land . 

It can, however, be ar 0 ue that the activity which caused 
tne damage is relevant to anJ discus::iion of the es e. ce of 
n~isance . A nuisance pro le~ is seen as a co1flict between 
t .... o landowners, whicn ,nust be resolved by • wei ·hin15 up" t.1eir 
res1-1ective interests. l,ne case illustrdti1.g thi a ,t1ro eh is 
Se lei,,h-::Jenfield v '\.;allat::han 7 , which will be aiscussed 
later. But Mahon J. i S$fing th~t there will be c· ses , li~e 
Clearlite, where there is unintentional indirect dar a0 e to 
land but where the parties involved are not ad ·oining 
landowners; such cases should come u der the heading of 
•nuisance"· Instead of labelling these cases 2. s " certain 
ano .. ,alous exceptions " 0 , ,anon J . says tna t they come unaer 
the basic _pri1,ci;,le of interference with ri 0 ts i r land . 

The rule .ahon J . ha to consi er ::i a i d tha. t a ..PlaL, tif.: 
oul · not e,e Given a re .. edy for nuiu · nce corn itted on bis 

own land. ~he one .. oaern case which clearly sup 0rts tnis rule 
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is itus v Du.ke. 9 In that case the defendants were the plaintiff's 

l andlords. The branch of an ant-infeste tree Growing on the 

roperty (about whicn the plaintiff had previously co ,.~lained) 

fell on the garage and damaged the pl~intiff's car. The tortious 

conduct had not, therefore, emanated fro,n outside the plaintiff's 

l ~nd. In the Court of ppeal of Trinidad and 1obabo , Wooing ~.J ., 

with whom 10 hillips J.A. agrees, says 

The essence of a private nuisance is that there 

has been so u e wro gful interference with tne use or 

enjoyment of land or premises by tne continuance of 

a stat~ of things upon other premises in the 

occupation or, it may be in some cases, in the 

ownership of the person to whom it is sou6ht to 

attach liability. 

(The minority judge, .ic.:>hine J . A., was in agree i!lent with the 

majority on this issue.) 

The court stated that support for this principle is to be found 

in Sedleigh- ~enfield v C'Callaghan . 11 lhere are two passaGes 

in edleifh-~enfield v 0' ]all : 3ha n to wnich the court was 

referring. 

Lord Wright 12 : 

The ground of responsibility is the possession and 

control of the land from which the nuisance proceeds . 

The principle had been ex ressed in the maxim 'Sic 

utere tuo ut alienum non laedas'. 

Lord Atkin 13 : 

For the pur ose of ascertaining w ether as here the 

plaintiff can establisn a private nui ance I tnink 

that nuisance is sufficiently uefirea as a ron 0 1ul 

inter~erenc e with another's enjoyment of his land or 
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premises by the use of land or premises either 

occupied or in some Cc ses owned by oneself. 

According to .. ahon J., Lords ,/right and 11.tkin could not have 

been stating an exclusive definition. rle says the dicta relate 

only to the adjoining occu ier situation. 

In Sedleigh-~enfield v 'Callaghan drainage pipes were 

installed in the defendants' property without their knowledbe. 

',/hen the defendants discovered the drainabe system, they 

adopted it. However , a defect in the system resulted in the 

flooding of the plaintiff's land. The defendants were not 

successful in arguing tnat the nuisance had been created by 

a trespasser. The House of Lords held that the defendants' 

adoption of the nuisance made them liable. 

The ~uestion of who owned the ditch in which the drainage 

system ~·as installed was not , in fact, fully ar c::;ued. :Out all 

the courts proceeded on the basis that it was the defendants' 

property. 

It is easy to say that what their Lordshi~s state in 

edleigh-Jenfield v C'Call tghan should have limitea app:ication, 

but this is not the way other cases have interpreted tho s e 

sta. tements. It is sugge sted that a state iuent of Denning .L.J . 

in the Court of Appeal in Southrort Corporation v ~sso 

~etroleum Co . Ltd. 14 should be considered. 

Private ;uisance . In order to support an action 

on the case for a rivate nuisance the deienda1t 

must have used his own land or some other land 

in sucn a way as in~uri ously to affect the 

enjoyment of the plaintiff's l a nd. 

Lord a cliffe in the ouse of .Loras was in agree:11ent with 

or Denning on tnis point. 15 ~'1ahon J. 1 s reasons for 

~ 
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rejecting the dicta from SealeiEh-~enfield v O'Call~ghan as 

support for the decision in ~itus v uke do not, it is 

submitted, apply to this statement of Lord 1.;enning's . .Lor s 

·,right and ;... tkin may have been confinin0 tneir discussion to 

c ses which concern adjoining landowners, but ord ~ennin6 
ex ressly puts Lord ~right's statement in a wider context, 

and is clearly discussing general principles of nuisance. 

It should be noted, however, that Lord Denning's statement 

does refer to the defendant using his own land or some other 

land. Fos s ibly it is not too wide an interpret~tion to include 

the plaintiff's land in that latter phrase. 

On what basis do Lords ,/ri5ht and rltKin make tne state. en-cs 

referred to above? Lord ' ri~nt says that "with possibly certain 

anoma lous exceptions" (a phrase mention~d in various jud~ments 

but never expanded or explained) possession or occupation is 

the test. 16 He refers to Cuna rd v Antifyre 17 but it is 

s b~itted that Talbot J. in that case was concerned only wit 

the principle that the plaintiff must be an owner or occ ~ier. 
' L · . h ~ t . 18 :rne passage ora ,1r1i:; -c reiers o is : 

Private nuisances , at least in the v st r ajority of 

cas e s L~xce tions once a 6a in are not spelt out7, 

are interferences for a subst ,:mtial len5 tn 01 ti .ae 

by owners or occu~iers of pro erty with the use or 

en joyment of nei 0 hbouring pro erty; 

but Ta,lbot J . imn euic1tely goes 01 to say: 

ana. it wou be .nanifestly inc nvenient and 

unreasonable if the ight to con · lain of such 

interference extended beyond the occu ier,or 

(in case of in~ury to the reversion) the owner , 

of sucn nei g hoouring property . 

--· 
~ ::c 
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~albot J. is not really addressing hi~self to the question 

of who the defendant is; he is concerned with the identi~y of 

the ~1-intiff. The action was dismisse because the pl inti;f 

was not an occupier or owner - thus there was no need to go 

any further. 

rlbatever way the judgments in Sedleigh-~e~field v O' Callaghan 

are interpreted, there remains the fact that their LorQships 

were concerned to emphasise that the occupier was responsible 

for the nuisance merely by being the occupier. Occupation was 

i ~portant in this case precisely because the aerendants were 

liable as adoptors rather than creators. It seems that a person 

who is deemed to have adopted a nuisance must be an occu~ier. 

~herefore in any case where the creator of the nuisa ce is not 

involved, discussion can relate only to occupiers. Thus one 

can abree with, ahon J. that the application of 

Sedleibh- ~enfield v C' Calla;han should be li~ited. 

.LJUrin0 his discussion of tne location of the activity , 

i· anon J . refers to Hoo er v Rogers,1 J a case whicn is of interest 
20 

because Scarm~n L.J. considere d the passa~e fruru Salmon 

which was uoted above . 

In Hooper v ftog ers botn the possible nuisance criteri a were 

fulfilled : the defendant v.as acting as a l ::mdov,ntr in 

com~itting the tortious conduct, and he ~as damaging the l and 

of the plaintiff . The plaintiff and defendant joi1tly o~ned 

tne 1 nd , but tne derendant's activity was threc.1. tenines a ouse 

ownea solely by the plaintiff. 

1t· ou
0

n the laintiff succeeded, tnere is no dcubt that 
21 

..... car:::ian . J . sup porte ..Jalr ond' s rule. h e says : 

iie Lt. e lain tiff./ has onl:, to snoN tna t l a nd of 

wnic, ne is tne occupier is a~maued , or thre a tened, 

by a wron0 ful act aone on l and o wnich the 
deren·ant iv an occupier, and either create d , 
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conti uea or adopted bj the defenda t, to establish 

his cause of actio, . 

Lbm n~sis addei7 

'.i1his clarifies the rule as exrressed by 0al..1ond. 'he rule is 

not so much a ~rohioition relating to the ~laintiff's land 

as a description rela~ing to the defendant's conduct. 

The judicial statement which is most su porti e of the 

approach taken by Lahon J . is a statement made by .Devlin 

i~ the court of first instance in South ort jor oration v 

~sso ~etrcfBum Jo . Ltd . 22 

It is clear that the nuisance ~us~ affect tne 

property of the plaintiff , and it is true that in 

the vast majority of cases it is li~ely t~ emandte 

from the ei 6 hbouring land of the defe. ant. ~ut 

no statement of princi le has been cite to me to 

show that tne latter is aprerequisite to a cause 

of action 

.. ahon J . refers to two ustralian cases wnicn su ort 

this st~tement - the Full ~ourt of the upreme ,ourt of 
27 

Tasmania in r a eMars v ~ttorney- Jeneral ~ ana windyer J . 
24 in tne High Court of Australia in Har:rave v Goldm~n . 

..d.nother par~ of , ,ahon J . ' s argument on the location of 

the activity relates to an early line of cases involvin5 

land over which shooting rights had been given . Generally 

in th&se cases , the ~laintiff occupier was alleLing tha~ 

the aefen ant with snootL g rights was res 1,onsib e for 

ar:ia~e caused to the land (namely, his cro,t1S 1 cy animals. 

4nus •anvn J . sees these~ aintifls an e!eu ants as tdo 

~eo le with ri6nts over the same Jiece of lana , rat er tndn 

as a Joini~g occupiers . rtltho 5h tne cases oDvious y involve 

• 
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a s~ecial relationshi~, they can be classed as nuisance ea es 

because the essential feature is in -irect Ja.a0 e ~o l and . 

Two of tne cases are F rrer v .. elson25 and .... eligran v 

.Jocker~ 6 ,·,ahon J . says 27 : 

It is instructive to notice the w~y in whicn 

:Farrer v _,elson and Seligman v ..Jacker are treatea 

in Cler~~ Lind ell on Torts (13th ea ; ara 1403. 

It seems to have been assumed by the le arne 

e i tars that in each case the cause of co ,.1plaint 

was the conduct of the defen ant in overstocking 

his own land, with the result that tne ~heasants 

went on to the plaintiff's land and thereoy caused 

damabe. But as I read tne two cases the cause of 

action involved the introa uction of phect~ants on 

to the land of the ~l aintiff by a positive act on 

the part of the defendant, not that the aefendants 

allowed the 5 arne to trespass . 

~ith respect, it is su omitte that a different int _r ret tion 

could be placed on the facts. In Farrer v :, lson, a l th 0u~n 

the pneasants were intro uc~d on to the land oft e plaintiff 

by "a positive a ct on the part of the efendant", tha t was 

not the basis of the cause of action. In that case, the 

pheasants were placed on the plaintiff's farm in an area 

reserved to the landlord. If nothing more had ha¥pened, there 

would h~ve been no action. It was the amage caused when so e 

of tnese pheasants straye out of the reservea a re · wnich was 

t e suo ·ect of the claim. 

In ...,ocker tne cause of co:nplai.. t f/as 2L 

tha t an inor i ate number of )hectSdnt3 ·ere 

con6re5at e in tre defendant's coverts ... , 
th · t tne defen ant id not shoot tile :.J fast enou5 h, 
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and tna"t they seriously uamaged his cro sin their 

quest for food. 

,,hat c&use of action seems to be more concerned with overstocki~~ 

than with a positive act on the 1art of the defendant. 

Despite the 1)ossible variations in inter ret tion of the 

facts in these cases, it is clear that all the land involved 

did belong to the plaintiffs, even though someone else had 

been granted rights over the whole of it. 

Control, althou5 h not often referrea to in the cases uncter 

discussion, is an imp0rtant element in tne reaso 1in6 . 

An owner or occupier is liable for nuisance emanating from 

his land precisely because ' an owner of private pro erty can 

prevent people from cominis on to his land and committin6 a 

nuisance there." 29 If the tortious act is emanatinb fro:n land, 

the owner presumably has some control over it. This may be one 

re a son why the rule that nuisance can!lot e .i.anate from the 

plaintiff's land has lin0 ered on so lon~. If a nuis nee is 

e :anating fro~ the plaintiff's land, should he not have use 

t e control he nas as ow er or occupier to · r e vent its 

creation or continuance: 

Because of theim ortance of control as a factor to be 

taken into account in nuisance cases, it is su.;rnitted that 

the decision in Titus v ::hike is reconcilable with that of 

t, ahon J. in Clearli te. It is interesting to note that r.ahon J. 

concludes his discussion of Titus v Duke by si .n ly sayine;3J: 

The resu t is, iu ,yo inion, that if there is 

any su~ ort for the basis of the finain5 ~ainst 

nuisance in litus v Duke it is not to be fo~nd 

in Seuleign- e nfield v O' Call a ~han . 

A question wnich rel~tes v~ry ~uch to control is : .&at 
cold the plaintiff have do. e to avoia tne d~nabe or 

inter~ere ce suffered? 

(""; -(0 
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In ' 1 i tus v :Juke t, e plaintiff's con Jlai:its were met wit 
the reply that if ne 'idn't like the tr~e, he could , ove 

somewhere else. An important fact in that case was thut tre 
plaintiff did not nave to go to that absurd len6 th i1 orcer 
to prevent the nuisance from affecting hiQ: he was at liberty 
to make tne tree safe in some way. rlOOding C.J. discusses this 
under the negligence head31 : 

Throughout the subsistence of the tenancy the 

respondent Ltenant.7 was in full possession and 

control of the premises and the appellants 

Llandlor ~7 could not effectively prevent him 

from doing whatever may have been necessary or 

proper to make the tree safe. 

,This staterr.ent is made despite the com~lication of the fact 
that the landlords told the tenant that the tree shoul be 
left as it was.) 

In a sense, therefore, there was fault on the part of the 
plaintiff : da1!la6 e was caused because he had not made the tree 
safe. Looking at the entire factual situation in ~itus v vuke, 
the plaintiff is in a very different osition fro~ that of the 
plaintiff in 8learlite . ~he tenant plaintiff doesn't a·pear as 
si:ap ly a passive victim of aarnage . He himself had put u the 
shed under the tree for use as a gara6 e . under his contractu~l 
rela tionship with the defendant, he was the one who had the 
power , .and presumably the. e ns, to prevent the da, a ~e 
occ rri g . fhis is in contrast to the f cts in ~l earlite . Te 
vorpora~ion has sta tutory power to construct arains . 3~ ' he 
on y ower the fdctory ha was to make a~ ooJection . 3; 

~1t.0u0 h ~ne ecisi on in ~itus v .JUke ap ears to be based 
o the rule that n isance cannot emanate frora tne pldintiff's 
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land, the policy reason for that decision may be the fact 
th .:. t the plaintiff ha sufficien"'t control over t.e 1 nd to 
al ow him to revent any da~a 0 e. 

~here are three different situations where the defendant 
could be creating a nuisance to the plaintiff on the plai.tiff's 
own land : the defendant anu plaintiff could be Joint owners 
(as in HooJer v Rogers 34 ), or tneir relcttionship could be 
that of landlord and tenant (Titus v Duke 35 ), or licensee and 
licensor (Clearlite). 

The Clearlite case has at least said that where the 

relationship is that of licensee and licensor, it doesn't 
matter where the action took place . .3ho ld l1ahon J. 's decision 
be extended to the other categories above? }ossibly all that 
can be said is that generally a tenant ill not get a re~e y 
as against his landlora because that relationsaip im lies some 
de 6 ree of control, as illustrated in Titus v .Juke. 

7ariations in facts may warrant different re •ul t::, eve 
within one of the categories. If, for example, tne plai, tiff 
tenant in litus v ~uke ha been pow rless to remov~ the 
offending brancn because the tree was plantea for orna1 .. er.t 1 
purposes, the case may well have been decide ctifferentlj. 

The importance of control in the cases already discussed 
is evident. 

36. In Hoo ne r v ~ocers Scar~an L.J. says . 

hatever may be the ribhts and duties inter se 

of co-occupiers of l ~nd , neitner ea prevent tne 

otner from coming on to tne la ct; ana tne plaintiff 
wo d n ve neeue i stant an extrQo r in r; le al 

S.!Cill to ha e prevente the e·cav tions 

compl a ine of by the eA~rcise of is authority as 
co-occupier. 
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Control was absent, so the plaintiff succeeded. 

In h.raer:iars v ·-ttorney-"'ener .• 1 ..)urbury ·• J. er.1 ... hasi se s 

the element of contro1 37 : 

I am content to say that ••. tne extent of control 

over the land which the responuent was autr.orised 

to exercise an did exercise as a licensee constitute 

sufficient manabement and control of tne land to 

found liability for nuisance emanating from it. 

~he vhief Justice is not, of course, contem~lating a situation 

like vlearlite, but the element of control is at least one 

basis on which a dei'endant can be found liable for nuisance. 

Another type of situation where the defendant could be 

creatinb a nuisance on the plaintiff's land is illustrated 

by the cases involving shooting rights. In those cases, the 

damage was caused by strayin0 animals which were sup oseu to 

be under the control of the defendant, not the pla intiff. 

~lthough the plaintiff, as occu~ier, had control over the 

land, he did not have control over the thing which was causing 

the nuisance. 

erhaps the solution to the problems found in thee cases 

is to say that there is no hard-and-fast rule about the 

location of the activity; if the nuisance too~ place on the 

plaintiff's land it is presu~ed that he coul have abated it 

or controlled it in some way, and accordingly he will be denied 

a remedy, but if the element of control is justifiilbly absent, 
t 

ne will have a re~ed. 

Up to tnis point the main consij~ration hds been the extent 

of tne plai n tiff's control of the land. If control is viewed 

from the uefen a t's stan ~oint, the it ea e seen that in 

~le~rlite it was the defenaant who hau control. This is what 
l':. . • vnc:1. bers s ys on the Cle a rl~ te _ase in • .4uisance - Judicial 
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Attack on Crthodoxy 11 3B : 

... tne ae:endant in this case did have control 
over the area of soil occur ies oy the pi~es; 
that area was outside the control of the l&.intiff. 
If t ne plaintiff had dug U? the pipes , e wo ld 
have been li able i n trespass. 

He concludes : 

Thus, the Auckland vity Cor~orctt ion could have been 
found liable on t he gr ound that its actions in that 
part of the sub-soil under it s cortrol caused harm 
to the plaintiff ' s land. In the final analysis , 
this is not a case wnere "the nuisance was com.:ii tted 
on t he plaintiff 's land" because the part of the 
l and from which the harm emanated haa ceased to be 
within t'.i.e laintiff's control . 

It is suomi tted thdt 1·.aho ... J . ' s approc.c, , abolisning c.. rule 
ich was diff i cult to Justify, was mo re satisfactory than 

tnat suggested in this article . he .:::na.nber a proacn de1 ands 
very fine distinctions , even subdivisions of ownersnip of the 
sub-soil . The tortious activity may have beeu taLinc pla·e 
in tne sub-soil, but it was tne plaintiff ' s factory , not tne 
.Jipes, tnat was aa1:1aged . 

The final reason Lahon J . gives for refusing to fo low 
the rule about the locatio of the activity is a policy one . 
. ~oma4es re ul t from the ap lica tion of a ru e w ic is no 
lonber necessary an cannot be justifi~d . l'ner{:fore the rule 
sho ld oe ao~n one . 

..?he rule seerr,s to oe based on the assu .. 1.L tion th<- t tne 
to nc ry is alNays relevant in tort cases involvi,g land . 
::istorically tnis was so , as Lanen J. ' s discussion of tne 
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·istinction between trespass and ea e indicates. the first 
s~ep was to deciue where the boundary lay - the answer ~oulJ 
aeter~ine whicn wri~ was appropriate. nut now neLliger.ce is a 
separate tort, with no lini~ations relatin6 t0 wher~ tne 
nebligent conauct took place. Thus tre bo ndary is not relevant 
where there is negligence. Is it now ossible to say that the 
boundary is only relevant in some nuisance cases? 

The bound ry of th~ property was highly important in 
Titus v Duke. 39 If the branch had fallen from outside the 
plaintiff's property, the whole picture would have been changed. 
~ny control that the plaintiff might have had has disappeared , 
There is in this case, therefore, a good reason for , .. aintaining 
the disti.ction between the plaintiff's land and other lana. 
But in the Clearlite situation, the boundary is really just an 
artificial irrelevancy. If it is regarded as a vital factor, 
anomalies result. For exa~ple, if the contractor i cle a rlite 
had driven the tunnel para llel to the flaintiff's boundary, 
causing subsi ence and damage, the pl intiff would be able to 
recover dama~es for private nuisance. It seems absurd that the 
plaintiff should be ~enied a remedy because of a fact which is 
ot1erwise irrelevant. 

,:hat shoula be done when a rule causes ano mdlies. 
Modification of the rule is one possibility . Chambers sug~ests 
that the rule, in referring to the plaintiff's land, really 
relates to land ~ithin the plaintiff's contro1. 40 ~s suggested 
above , such a refinement would ren er the rule im recise and 
unwieldy. erna;;s this is one of the policy reusons ,.ny ,·.ahon J. 
c ose to abolish the rue. mhe weight given to facts relating 
to b uunct a ries and control now re r.ains with the juctBe , 
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~~RI0T LIABILI~Y 

~ahon J. says that liability in nui2ance i s strict. 41 

Because there is s:> e doubt on tne matter, he discusses tne 

reason for afplying strict liability i nuisance cases. 

The real reason, he says, is the fact that a nuisance dispute 

is settled by balancing the interests of the parties. 1e 

refers to J.1-'.S. 1,cLaren, 11 .L,uisance in Canada 11 •
42 fnis is 

part of the passace quoted : 

Tne real key lies in an appreciation of the 

fundament a l problem in most nuisance suits, 

a problem which by its very nature de ends for 

itn resolution not on the application of a priori 

criteria but on an honest evaluation of the 

conflicting interests at stake in each c se. 

~ven if a person is not at fault, a court may decide that nis 

neighbour's interest outweighs his own. This is i lustrated 

in -_ahon J. 's main stateruen t on strict liabili ty43 : 

In liti6 a tion involving private nuisance tne test 

of liability is not whether t e tortious interierence 

reflects negligent conduct, ut whet er it is 

unreasonable having regard to the legitimate 

interests of the plaintiff, and where direct 

physical damage to property results the, in my 

opinion, the invasion of the plaintiff's riehts is 

actio able without fault so long as the da~dge 

represents the consummation of a ris~, no matter 

ho · re. ote , factucilly inherent in the con uct of 

tne ,J efenaa.n t. 
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Gnce liability was establisheu, it was clear that tne 
plsi~tiI! woulJ be awar edits c ~imw for loss de tu the 
cost of remedial wor.tC and the ayment of coLsul ting e .. bineers' 
fees. 

7he plaintiff did not see.IC dana~es ~or loss of rodJctiun, 
but claimed instead .:>9, 780. 25 for rental pay .. ents. The fol owin6 
facts form a bacK6round to this claim. 

Before the tunnelling operation tooh place, t e plaintiff 
had r;1ade a contract for the construction of a new factvry on 
another site. A condition of the contract was th~t the 
constructi on co ::ipany was to fin a purcnaser for tne e ..... istine; 
factory, or itself purchase the fact ory . ··efore the a .. age 
occurred, the constructi on co pany had found a purchaser for 
the factory, and a price and a da~e on ~hicn ~ne purcnaser 
would take possession had been agree· on. vO• struction o the 
new factory had beGun. 

hese circu~stances enabled the 1 - intiff to mitigate it 
losses by co ntinuing pro uctivn at the e~is~ing f ctory til 
it was able to transfer its operations to tne new _actory. 
Aemedirl work was then carried out on the da. age factory. 

he plaintiff made renta l paynents to the new owrer while the 
repairs were undertaken. These rental pa ments were sub~~antial y 
less ~han the loss of profits whicn woul have re sulte if tne 
plaint_iff nad imroe i a tely closed the factory for re pairs. 

~hus the lat~er ty.e of dama~es was foreseeaole but was 
not clai~ed; dar.iages claimed r.ay not nave been foreseeao:e, 

u t they were re la te a. to, and were L f- et a r.ii ti 0 - te for .... of, 
tncse wnicn were f oreseeable . 

1•.ahon . a arde the full a:noun t of da, .. a e s cli:iimed. 
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n tne issue of remoteness of damage, ~ahon J. discussed 

two suomis3ions which had been made by counsel for ~he 

contractor act the ~or~or tion. 

The first was that the pl inti1f could not recover the 

rental paJments because that filss was not foreseeable and was 

economic loss unconnected with the physical damage. ·1ahon J. 

said that loss of profits was foreseeable, and the fact that 

the plaintiff chose to miti 6 ate this loss could not absolve 

the defendants from liability. 

In this case it is sub~itted that a qualification to the 

general principle on remoteness has been made. The general 

principle is that, in the words of the ,agun, oun 1 ) 

decisionj 4 each claim "rests on its own bottom and will fail 

if it can be established that the druaage could no~ re sona ly 

have been foreseen." 

but mi ti6 atio:1 introduces a different slant : if the da,aaGes 

claimed represent the plaintiff 's way of ~itigating its losses, 

the defenda.nt is not e).honerateu by tne fc1ct that they may 

not have been reasonably foreseeable. 1 is sort of clai, is 

not • resting on its own bottom"; the pl in tiff is being 

allowed to submit the alternative lesser cldim because it is 

so closely related to the clai.n for reasonably foreseeable 

damage . 

Directness and foreseeability are both tests which the 

courts have used in establishing a cut-off point beyond which 
-: 

tne defendant will not be liable. 11, 45 

the test which has 5 ener&lly been a~plied is foreseeabilitJ, 

but the d"rectness test has not been corn letely for~otten , as 

is illus~rate• oy tne fact that defe ctarts are nel liaole 

or all da-:a6 e suf ered in 'e 5 gshell sk 11" cases. In those 
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cases, policy considerations out ·ei 0 n the advantae;es of the 
strict application of a re~oteness test. 1erhaps t ere is a 
si"ilcr situation where ~iti 0 ation is involve· - ~ahon :. 
could be saying that for olicy reasons the re~otenesv test3 
simply can't be applied here. 

,iliat are these policy reasons? It is submitted that in ttis 
case the court did not have to co cern itself with finding a 
cut-off point for liability. This is because mitibation 
essentially involves alternatives. The plaintiff has two 
possible claims : a claim for the damage that he woul have 
suffered; or, a claim for his loss as ~itigated . ny allowing 
the plain~iff to recover for this particular loss whic 
happened not to be foreseeable, I ahon J. isn't in dan 0 er of 
letting in a flood of claims , nor of unjustly bur enin0 the 
defendant . ~he defendant cannot complain that the net of 
liability is being cas~ too wide - ne is, after all, benefitting 
from the p aintiff's act of mitigation. 

1he same point applies to tne ar6u~ent base o econo~ic 
loss cases . lhe reason why the courts have isti.buishe 
between economic and other types of loss is that a great 
number of people far removed from the physical da~age could 
suffer econo~ic loss . To allow all such clai~s would be to 
put an unfair buraen on the tortfeasor . ~he fact that the claims 
would be for econo~ic loss also ~eans that they could be 
"inflated or even false ...• It would be well-nigh im ossible 
to chec~ the claims 11 •

46 But on the facts in Clear .... ite, the 
situ~tion is not one where clai~s co~l · be limitless, fictitio s , 
or nar to p=ove . n this case t e policy arg ment that the 

e .... ~enaant =·..ist not be ex osed '' to a lidbili ty in an in eteriainate 
a, ount fo:r an in eter. inate time to an indeter.,,inate class" 47 
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is not very strong. The factor of mitigation has changed the 

situa.tion. 

The remoteness of d~~age issue raises the esti n : ,1h_ t 

was the cause of the loss in the form of rental pay~ents? 

Was it the physical damage, the tortious act, or the plaintiff's 

financial inability to pay for its ne~ premises without 

selling its old premises? The third possible cause will be 

discussed later. 

The loss of rental payments can be rega rded as flowing from 

the tortious act rather than the physical dama0 e. Suen pure 

economic loss woul not be recoverable under the rule in 

~partan Steel & lloys Ltd . v ~artin & Co .• 48 ~ut this approach, 

which would apply a hard-and-fast rule to all economic loss, 

has been modified in ~altex Oil v 'Jillemst d 1 •
4~ All five 

judges in the High Court of Australia allowed the pl intiff 

to recover for economic loss, but for differing reasons . 

According to the approach taken by Gibbs J ., the question to 

consider in this case is whether Clearlite and the co tr~c tor 

were in such a relationship that the latter could have foreseen 

that his tortious act could cause pure econo~ic loss to the 

former as a specific i~dividual. rlS the contractor would h~ve 

know nothing of the plaintiff's contract with the constructi on 

company, the answer under Gibbs J.'s test would be negative . 

It is submitted that the contractor could not have foresee 

ec onomic loss to the factory o ners unconnected with the 
# . 

~nysical da.: age. Accor ing to 3tepnen J ., tne q estion is 

Are ~here factors which demonstrate a close de6ree of proximity 

between the efendant's c o uct an tne eco. omic loss sufferectY 

..t'Ossioly ui.a.er tnis test the cl ir.1 by the factory owners ould 

oe allowable. 
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Thus t e tests for reJoteness leave a vagueness and 
uncertainty which contra st with the obvious Justice of the 
result reached by · anon J. l'he .!!i ti~ation factor is sufficie t 
to connect the unforeseen loss with the foreseeable a mege , 
so it is allowed. It could be argued that the unforeseen loss 
is "parasitic", to which Lord Denning so strongly objected. 50 

~ut the most logical way of viewing the unforeseen loss is 
to say that it is an alternative to the foreseeable loss, and 
for that reason is recoverable. 

Although it is difficult to apply re moteness tests to these 
particular damages, the result reached by Mahon J. is within 
the principles of mitigation of damages. 

In british . estinghouse v Under ·ro nd Electric, Viscount 
naldane L.C. (with whom the other ~aw Lords agreed1 saict 51 : 

•.. provide the course trueen to protect hi.:iself 

by the plaintiff in such an action was one which 

a reasonable and prudent person might in the 

ordinary con uct of business properly have taken, 

and in fact did take whether boun to or not, a 

jury or an arbitratormy properlJ loo~ at the wnole 
of the facts and ascertain the result in estim ting 

the quantum of damage. 

~ounsel's second submission on the remoteness issue was 
that the rental payments were made as a result of the 
impecuniosity of the plaintiff, and were therefore not 
recoverable, on tne basis of the decision in l ie 3bosch Dre-ger v 
~ d · 52 .:, . .). E 1son . 

•. hon J . says si.11. lJ that53; 

tne ~iesbosch case may re1uire reconeideration in 

the lii:;h t of he .!agon ,·1ound ( .10 1) an - Jorset Yacht 
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~o Ltd v Ho~e tffice LTJ7~7 AC 10J4; LT97_7 2 All LR 294 
in so far as the Liesbosch decision proceeoed upon 

the a plication of the rule in Re oleT.is and ~urne ~, 

,ii thy c: _;o LT 2.J...7 3 K.:a ~60 witn its restriction to 

direct physical conse uences. 

It is submitted that Cledrlite can be distinguishe from 

Liesbosch on the basis that in Liesbosch the plaintiff's 

fi.anc.:ial. position really wa a cause o their loss. In tne 

Clearlite case tne plaintiff 1 s financial position would not 

h ve been relevant had it not decided to close the factory at 

a later stage. The financial position was si~~ly a vehicle by 

which the plaintiff mitigated its loss. 

In tne Liesbosch case there is some con i tion (i.:11 ecuniosi ty) 

of the plaintiff whicn means tnat he suffers greater loss tnan 

co..i.ld be expected. It is therefore si.r.ilar to tne "egesshell 

sxull" cases al thoue;h , because the extrd los;:, is econo.Jic, 

tne plaintif! cannot recover it. 0.J..hus in a li11.i ted area t e 

courts will c1pply the rule tnat a tortfeasor tar.:es nis victim 

as ne finds hi.:1. Li.::ii ts are in osed on tne ap lication of "t is 

rule because it is unfair to the deferdant . ~ut in 'learlite, 

this rule, strangely enou6 h, works to tne de:en ant's 

advanta~e. The defendant has ''found'' a plaintiff which h s been 

able to substantially mitigate its losses. Therefore there is 

no reason why the plaintiff cannot recover tnobe mitigatea 

losses. 
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