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Drink not the third glass - which thou canst 
not tame when once it is within thee. 

George Herbert 

Shakespeare called one of them 11 hot and rebellious" 1 

and a ruodern legal writer called the other the "shiny 
embodiment of values and desires that are reshaping the 

2 landscape. 11 In combination, the t wo form one of the 
most lethal weapons of our time. Alcohol and the :o.otor 
car,. when used in conjunction, are indisputably 
responsible for many of the accidents on the road, 3 

and thiG is now the unwritten and assumed premise of all 
legislative efforts in this area. 4 

It first became a specific offence to be found 
11 drun.1c in charge of any mechanically driven vehicle" 
in the Crlnlnal Justice Act (U.K.) 1925 and to be 
11 drunk wh1J.e l11 charge in any rmblic place of any carriaga, 
horse:, ca:ct or steam engine" in section 43 of the Police 
Offences Act (N •. Z.) 1927. Despite this type of 
statutory condemnation of drinking-driving, there has 
been, and l'E:mains today, an ambivalence in social 
opinion on the issue: society abhors the deaths that 
drunlcen d ri vlng c1:-m cause, yet does not seam to ree;ard 
most motoring offences as "real 11 crime. 5 ,,.. 

Ileceut research
0 has confirmed the relationship bet1:-reen 

druILl(en driving and motor accidents that the early 
legislation reflected~ 

.At a time , therefore, when there is concern nnd 
informed are;ument about drinking and drivin§, it is 
appropriate to conduct an investigation into some of the 

leglslative efforts in this direction. In view of recent 
contr.overs.v , the desirability or otherwise of random 
brRath testing will be focused on. 

I~ i s useful at the outset to explain and clarify the 
terminology wb:\.ch can apply to the forms of testinge 

The Australian Law Reform Commission Re:port on 
Alcohol, Drugs and Driving stated 7 

Rat dom Tests 'faeansJ the facility whereby police 
may con,J1tct ro3.ds:i.de tests on any driver or 
person who has be en driving or attempting to 
drive. No one condition of conduct, accident 
or offence on the part of a driver would be 
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necessary. No significantinterposition of 
reasonable cause or judgment by the police would be 
required. 

It i s primarily the lack of a testing prerequisite 
which distinguishes random testing from other forms of 
testing. This paper uses "random" in t his sense . 

Random testing can talce two forms: 11 true 11 random or 
"arbitrary118 testing, and "strategic" 9 testing. 
"Arbitra ry" itself refers to two types of testing: the 
practice of setting up roadblocks and testing at will, 
without any pre-selection of time or place; 10 or 
completely di s cretionary testing whereby t ests are given 
to satisfy ·the personal caprice and whim of an 
enforc ern.e:::1t off :'Lcer. 11 "Strategic" random testing is 
so c~lled because)in the words of the New Zealand 
Ministry of Transport, it is 12 

'.the syr;ternatic testing of the whole population of 
driver r., on those routes and at those times uhen 
alcohol impairment is most lilcely. 

Forms of testing which have to satisfy a testing 
pre:requis.i.te can be labelled "se l e ctive 11 bec2use the 
enforcement officer has to select the motori st he 1,,111 

test by- tt..:: 1 l1tJ that _prerequis:ite. 
It i1; proposed firstly to delineate the state of 

the l aw in lfeu Zealand and c ive the bact:grou!'.ld to~ and. tcie 
leg i s l ation in, Great Britain, Victoria and Sweden . These 
areas were select etl to indicat e the different types of 
measureG talccm to combat the dri riJcing-driving _problem. 
The New ~eal~nd legislation ostensibly gives the narrowest 
po,1ers, nreL t Britain extends them a little, and Victoria 
and S1--reden \":'iden tl1em considerably by removing the "cause 
to c · 1 , , .,.., "c·'· 11 ·,· ··ov1· s 1· on J.J L. ;--, 1.J \. .. ,.,,. l, ,),.. J .l _ • Victo ria utilises the strategic 
fa.cm o i. nuliJ01.1 testj_ng Hhile ~v:eden employs the roP..dblock. 
form of tnte random testing . 

Beeonc1ly, an analysis o.f the effectiveness of each 
type of rne8 :-.,ure will be undert2.ken, based on the research 
matc~i~l 2vnll2ble. 

./3 



- 3 -

Thirdly , there will be a cons i deration of the 
arguments pertaining to the ri ghts of the individual, with 
an e2phasis on t his debate in the contezt of random 
breath testing . 

I t i s hoped that an ind ication of the leg islative 
direction in which New Zealand might head will emerg e from 
the discussion. 

Hhile it is recognised that a discussion of the 
penalties ~ccorded the drinking-driving offences is 
perhc.p s desirable in order for a fu lly valid conclusion 

to be reached , space requirements demand t he exclusion 
1 3 of some arguments. 

Into ·thi s category also falls the topic of a possible 

reducti on in the blood _alcohol leVel (B.A.O.) stipulation. 
Initial enquiry indicated that red ucing the l evel to 80mg 

per 100 ml Hou ld, i n Nei,, Zealand, with the present 
enforc ement patterns, only succeed in the apprehension 
of a further :Dve percent of drivers , be c2.us e most 
offend er,;:, a p urehen ded have l eve J.s well in excess of this. 14 

I. 1E~ LAH IJf 11~,; ZEAL.Alm , BBI'1'AI:N, VICTOlUA iu.L S~iEDEN 
.A~ _U ew_ z ea land. 

As ci . .l'.'f~:Jlt1.t o:C su.bmissions made by the le6al and 

medical professiono in the early 1960 's, the Transport 
Am.end.m en t Act ·1 9 ,::;5 est2.blished a B.A. 0 level of 100 mg 

per 100 mla as a rebuttable presumption of alc0h0l~c 
i mpairm ent .. The Am endment was to assict in 15 

the detection and conviction of drunken drivers and ••• 
to protec t the innocent but seemingly intoxica ted 
driver., 

7he prc3ump tio n could be rebutted by the usual tests 
contlucteJ by traffic officers. 16 As stated , the Act 
:~ne:rely 11 ar;:=:;isted " in the ayprehension of into:?: icated 
d.ri VC:7'8" 

In 1969 , tl1e 'l'.ransport Amendment Act established the 
100 n:;; :per 100 rr.l:S.A.O as an absolute lin-tit. There Fas 

cU.scu ,:::s.i.on of the Act in the A~1n·or)ric.tion Bill of that 
Jee..:: L1L1 ,1 it has 1:otcd ti1at trafiic "CJ fi'icers •.• a cted 

~:it.:'!. vcr·y gn~o. t d is cret1on 1117 in enforcing the lm·;. 
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It became compulsory in 197 1 for blooQ samples to 

be taken .fro r~ motor vehicle drivers brou<: ht to hospitc1.l 
because of road accidents. Also inclu ded i~ the 

' i ii? • tt. Amendment of that year 1·ms a prov..1-s on p ermi ·ing a 
breath test to be given to a pefson who is suspected 
of 1einc a driver in an accident ~here an df ficer is 
not certain. Together these provisions closed an 
o bvious series of loop holes in the l aw . 

In 1974 the law was amended to require only a 
suspicion that the driver had recently co~suned alcohol, 
re gardles s of quantity , before a test co ul d be given . 19 

The Mini s t e r of Transport at the time said . 20 : 
This Ao endment does not permit trafi'ic officers 
to et1l >o. rk upon randoI:J. testing. The officer 
must t aJ e good cause to suspect that the driver 
ha8 b e 8n drinkin g ~ 2 1 

lfo o. cl b 1 o clcs ,,.re re e:z:cluded . ' 
The provis:l.on was not express l y intended··to allou 

officers to patrol outside hotels of 11 lie in 1·rai t 11 , but 
it s e ernG L ha t i.f an officer is 1-1.. 

•. , in tlH::: ·,.il.ci.nity of a hotel and sees so:r::.eone 
leavJ u .::; bJ car , he does have good ca u.se to 
suspe c t tha t that p erson ha s been consuming 
alco h61 a n d is therefore a good s ubj ect for 
a b t ' U l. l~h t [!St. 

In }'1PJ.:.~.Q11 v. Auclcland City Council 23 Chihrell J 0 

decidecl tlw. t the New Zealand legislation p e~cmi ts 1-rh2.t he 
describ ed r-iD random hrs8+,:,. testing . Re refe .-:- :cec1 to 
section 59A oi the Transport Act 1962 which gives a 
constaLl e or traffic officer power to require a 
specimen of breath for a breath test fro m a person 
11hom the o C ficer has good cause to st:spect has comr.:ii tted 
an of f enc e~ wl1ile t:..ncle1· the influence of drin};: , or with 
an exc e.~~; l ve runount of alcohol in his blood, or drives or 
attet.1 r t s to drive Hhile under the influence of drink 
or· dr:.. t ;s ~ or drives while his B.A .O exce eds 100 mg per 
100 ml. To gether with section 66 (1) of the s ane Act , 

which ~ i ve s an off ice r or consta ble poKe r to stop a us er 
oI o. v elt.Lc_Le ·,,:lthout reason , the of ficer has po1.;er to stop 
2..n y mo to:cL, t at Hill , and urJon perceiving evieence of 
alco l::o 1 i. c l ·inpairrnen t , r~c c2.n denand a breath specimen • 

• / 4 
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"Good case to suspect" IJear:.s a suspicion founded 

on reasonable grounds: Police v. Coouer24 and - the 
suspicion can arise either during the driving or after it 
has ceaseu : Police v. Bradlo.;y. 25 

The 1:fo1:-- Zeal&.nd Road S2.fety Com,ni ttee in its 1977 
Report d2cided not to recommend random testing as yet, 
but d1 u concede that the need for such pouers should be 

. d 26 re-examine .. 
This it is clear that Parliament has consciously 
declined to provide legislation for what it understands 
by the term "random testing", and that there is an 
apparent conflict betwe en judicial and le gislative 
thinking on the matter. 

It j_s submitted that Chiluell J.'s use of the term 
random testing in Felton (supra) is ~ot in ac cord with the 
literature on the subject .. It is ciliear that the 
New Zealand legislation gives random powers only in that 
it enables an officer to check a driver for si gns of 
intoxication .. The "reasonable cause to suspect that the 
person bas renerttly consumed intoxicating liquor" 
provision i s the prerequisite which distinguishes this 
form. of t er·tlng from random testing. 
B~ Gr ant Brj.t a in ·- ---.. ·--·-·-.. ··--- ..... -...... 

Introdu.ceJ. into the House of Commons in Janu2.ry 1966 
by Hrs Cat,tle, the lhnister of Transport, the Road Safety 
Bill propo ~ed random breath testinc ~n the belief that 
the threat would be an effective deterrent to t hose who 
had urunk n .fair amount but felt that they could still 
drive nell enough. The random test provisions were 
stro hgly opposed. The dissolution of Parlia~ent 
interrupted pr oceedings and when the Bill re-entere~ the 
House, these provisions were absent. Nrs Castle insisted 
that tl10 principle of randomness 1vas still present even 
afte ·c tl1e deletion of the nrovisions.. i·! ha t the 2·emoval of 

A 07 the yn:, v:U:.:i o.1:.1s had done uas to"-
• • 0 l!Onccntrate the ope1·a t i on of the 1·ar:. dcrn 'principle so 

t ha t t ho ,-;e ·who can now be req_uired to to.lee a ro2.d-
side test are more likely to include offenders. 

./6 
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It is section 2(2)(a) and section 2(2)(b) o1 the Road 
Safety Act t ha t :tvrrs Castle was referring to. Section 2(2) (a) 
allows a constable to demand a breat h specimen where an 
accident has occurred,from a person whom he has reasonable 
cause to believe was driving at the time of the accident, 
either a t or near the place where the request was made; and 
section 2(2)(b) allows for a test to be taken at a hospital 
if the driver is taken there instead of at or near the place 
that paragraph (a) specifies. 

Section 2(a) provides the basic power to call for a 
first breath test. A specimen can be required where there 
is reason~ble cause to s uspect that either the re is 
alcohol ia the :person's body or that he has committed a 
moving traffic violation. This is the t es ting prerequisite 
which dt s tinguishes this form of testing fro m random testing. 
In theor~r this means that anyone driving wi th a faulty 
side-ll gl~ or d ead number-plate light can be asked to provide ') u a spe cimen~ L In practice , this section appears to be 
little us ed in the a bsence of a moving traffic violation, 

f or to enf orc e it a ppears really to be using rando~ 
t e s t:lnz. A concrete vi olati on is usually r equi::.c-ed ... 

'J:o be [:.b l e to req_uire a breath test in the cas e of 
anJ mov'ing traff ic offen ce i s cast ing the net very wides 
The l egiG :Lation seems to pose no bar to the police 
11 1ying in ·wait 11 nea r hotels, and seeing a person driving 
a';,-,ay fr-:::r, r.•n hotel could. constitut e cause to su.:.:;,~t.;".; the 
driver of having alcohol in his bodyo 30 

29 

"Reasonable cause to suspect" is a ma t t er of particular 
circums t ances ·which is subjectively determined: 
Nc1'.1 icol v o ,fe t ers. 31 As in New Zealand t he suspicion 
does not hav e to be aroused. during the perio d of a ctual 
driving : P+mmer v. nverett.32 

A constable can sto p the driver otany vehicle wit hout of t .~e 
rensott, under statute: section 223/Road Traffic Act 1960. 
lfoever this section merely lays do,;,m a pover, not a duty, and 
if t h2 o1'ficer ' s condu ct was pri ma fa.cie an : .. mlaHful 
interference with a person's liberty or property , then ln 
the absen8C of a statutory -or co mmon l aw duty, or if there 
was an Lmjustifiable use of powers asso ciated ,·~i th such a 
duty, an officer wo~ld not be able to stop a moto r i s t : 
~tl§..,;:;, v. ',fat e rfie ld. 33 

The le ; i s l ation has g iven rise to a pl et hora of 
cases seekiu~ to probe its loop holes. The Alcotest 80, the 
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breath screening device used in Britain, contains specific 
instructions and under the legislation it had to be approved 
by the Secretary of State. Motorists evaded prosecution 
by claimint that no evidence had been produced to show that 
the deviCe used was an approved one. 34 Similarly they 
tried to plead that the instructions were not complied witb, 
initia lly a successful defence because the approval by the 
Secretary of State includes approval of the instructions 

35 for use of the instrument:~ v. Chapnan. 
However, this defence was rejecteu. by the House of Lords 

in~ v. Care;;y: 36 and the court took the opportunity lbo 
reduce the importance of the procedure; the policeman only 
has to act in good faith and endeavouf to use the dev~e ·7i7 
ir:orrectly--; It seems that in their attempts to comply with 
the inst ructions by waiting 20 minutes between tests, the 
police had opened up new loopholes by detaining motorists: 
:the moto r :1.Gt uho walked away from his car 1-ras no longer a 
11
driver" uncler the Act, and the driver who smoked a 

cigarett e could invalidate the test. 

c. Victorj_a 

Sect :l.on BOE of the }~otor Oar (Driving Offences) Act 1971 
emplJu ere(l a member of the police force to acquire a 
prclim:i.nary bl'eath test if ha had reasonable grounds 
basecl upon lliu personal observations for believing that 
the driver had consumed intoxicating liquor within 
the t1ro preceding hours and tha t the ability of 
such driver or person to drive a motor car couJd be impaired 

'. 

thereby ' ; or if the driver ·uas involved in an accident. 
A full breath test, if reading over 50 mg per 100 ml, was 
priua facic evidence of intoxication, not an absolute 
indication,. 

Soctlon 2 of the Motor Oar (Breath Testing Stations ) Act 
1976 eJ.iu Le.a tcs this type of prerequisite Hhi ch sets up 
road block:::, or testing stations , to adl:!1inister preliminary( ti 

0
r, 

sec one.\ t es t s , o.nd failure to underg o a test Hhen required is an offe nee ~ / 
A:1.1 o E"f"iccr can sto .9 ·who;rr he desires, whel!I. he d.esires.1 and 
"Lest "\·ii thou t having c:.n;y cause to suspect alcoholic 
:l.Lt:pairm u nt,,. 

In pcqct§J ce, in Victoria, testing is very strategically 
1-.-hen, arranued ~lth the stations being sot up at timeo' and places 

Hhere t dn1.nken drivers are likely to be most prevale22 t, 

./8 
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with some fair play i n rega rd to t ave:ns and restaurants oJ 
The prima facie rule is an unu8ua l feature of tssting 

le gi s l at i on . As well as this , t here is no irrebutable pr esumption 
(or "statutory lie 11

) t ha t the B.A.O. sho:·m on a test subsequent 
to drivinG is the same as that pres ent during driving ; it 
i~ an offence to · have consumed enough alcohol a fter driving 
to account for t he excess B.A.O. above 50mg . 
D. Sweden 

Swe1en possesses tr~random test legisla tion. Random 
test s are jus t that: sites are not chosen on the basis of 
frequ ent violations. Ro adblocks are set up anywhere, at 
times spread over 24 hours . Tests are made in all severe 
injury ac cicl cnts, condi ½:i..ons permitting , (there is no hospital 
bloo d test l aM , so some drivers mus t be mi ssed ) and in others 
when there i s cause for suspi cion ( such as s ingle vehicle 
crashes )~ 

The flrGt oer se lmr was intro duced in Sweden in 1941!1 
If t':ia i ·.l driver is found to have had an al cohol 
concentration in his blood of 1.5 per mille or 
hi.gl:-1E-.:r he Dhall be deemed to have been i mpa ired •••• 

'.rl"wre 11a.s als o a second degree off ence for thof,e 'Ji th 

O. 8--1 o ~) v er mi1 l c i n their blood. This lec;is l a t ion 
rc.:rnatnecl :'L n fu1'ce until the present l au , the only interim 
change bein ~ a reduction to Oo5 per mille (50 mg per 100 ml ) 
in 1957. 

Und e:c the S-wclJ_:::,h Co de of Statutes 
) 

breath tests can take p l a ce without any 
reas onabl8 suspic ion of any offence a ga inst t raf f ic l aw . 
The le e::lr;LJ. t i on'+-

0

permi ts (i) planned checks to take pl a ce, 
(j_ i ) tei,ts t o be g iven in accident situat i ons , and 
(i ii ) tests ·to be c iven where there i s suspicion of an 
offence bearlng on speed of travel, failing to stap a 
vehi cle at the sign of a pol ice off icer or at a traff ic 
light or roatl s i gn , or f a iling to have the vehicle lights 
sw:ttched on -when obli ged . 

The legislation was ori~inally intended to self-
destruct, t ha t is, to terminate, at t he enci. of a year 
(t he 19'( 5-1 976 year), but it has s i n c e been made :permanento 
I t is ~orth noting that the s trength of the legislation 
2.11d t he fact that it has been made :per~anent is in part 
due to the str6ng temperance movem ent in S~eden 0 (The 
Union for Hon-Alcoho lic Traffic is one of the largest 

o/9 
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moto~ing orBanisations in Sweden). I I 

II. HO,; j]fJ.,'ECTI"i!E .L~rn s:'i1B VA3.I0US 2-iEASu~·ms? 

By 
11
ei':.ective 11 j_s J'1ennt d.eterrei:.t ef°f' ect. Ti.1e tuo 

• .;J 0. .1. V -P·rjy1"' ·"v -oaranete.rs o:,:: cieterre:nce 2. :::'e ths subJ··ective rislc 
of ap?rehansion (i.e. the perceived risk of aJprehension 
by the o!fentler or the potential of fender) and thS 
objective risk of 2pprehension (i.e. the real risk of 
anurehen:::;i.011 deternined by the enfo:-ueme:::J.t level). 41 ~ - . 

Effective deterrence requires a belief on the part 
of those who drive when intoxicated that violators stand 
a good chance of being detected and once detected punished . 42 
In this process the following three factors a re nec~ssary: 
(1) . Public knowledge as a threshold requiremento 
(ii) The a9plicability of threats e.g. people must 

believe the threat to be ap9licable to them. 
(iii) '.I.'he c~cedibility of th::-:'eats e.g. people must believe that 

the nsency is capable of enforcing the threat by 

perhap s using a visible threat (such as ro24_~locks).43 
Objective risks of a~nrehension also ula~ a part in 

- - due to a high 
deterrence. A high risk of apprehension is / enforcement 
level and so!.1 4 

~}ie ob j ect:i.ve pTo bo. bili ty oi' a pprehensic::.1 1-,ill tend 
to i n crous e or decrease along with variations in tha 
_[1r er;en ce oJ' enforcement machinery . 

Awl, :i.rnp rovecl enforcement of pro hi bi tions a gainst drink 
45 II I drl ving -will reduce accidents. H01-rnver, ;ful1)roved 

enfox·ceme11t" ha s to create a very large increase in 

apprehensions u.f drivers or at least a public belief that 
the _increase is large,in order to be effective. 46 

The pub:Liclty campaign, at least in the short term, 
increases tha perceived credibility of the legal threat, but 
as personal e:icp0rience accumulates, the percept:Lons of risk 
tend to decre ase. 47 

These co r:.1r1 E:nts represent the vie1-rs of 2:. little of the 
traditional literature on deterrence . Data Hill no-w be 
l)resented from the four legislatures in order to substantiate 
these opinions. 
A.. Nc~H 2eala.:!19:, 

To evaluate effectiveness it is useful to measure 
~:ha t, if any , o~f ect on drinking an~ driving tho legislative 
changes since 1969 have made . 48 

1. The effc et of t:1e 1969 ~4!:iendment 

The l,.mendment only took effect in the last ei0 ht r1onths 
of 1969 •. 
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In 1968, in fatal accidents the reI'orted level of alcohol 

involvement was twenty-three percent and in the last eight 
months of 1969 it was twenty-five percent . In non-fatal 
injury crashes reported alcohol involvement was eight percent 
in 1968 and eleven percent in 1969 after ena ctment of the 
AmendJpent. The very small changes folloHing the law are 
not indicative of a deterrent effect. 

Another method of evaluati .:., n is to compare the total 
numbers oi fatal and non-fatal cr~shes in the relevant periods. 
In 1968 there uere Ll65 fatal crashes and in the last eight 
months of 1969 the annual rate was 501. The first four 
month p eriod of 1969 represented an annual rate of 534, and 
the 1970 figur e was 578. It is thus possible that the 
leg islatton slowed the increase in fatalities, but again the 
changes are too small to provide a sure i ndication. Non-fatal 
crashes nurnliered 11,599 in 1968 , the 1969 pre-law figure rate 
11,971 and the post-law eie ht months rate was 12,722. Yet 
again, any chane;e i s too slight to support a con clusion. 

In t;e wral, alcoho l is more colilr:1011 in single vehicle 
road crasher" which occur at ni ght, are serious and take place 
during th2 HeeJc end .. 49 During the ei:~ht n:onths after introduction 
of the new law, there was a reduction in the percent increase 
in night-time f a talities. In 1970 the r a te reached a new high, 
but lt is nrguable tha t the legislation slowed the trend. 
The nig~t non-fatal injury rate did not decline at the same 
time so the fatality reduction was p r obably a c hance event. 
The law ha tl no measur 9.ble effect on weekend ni ght crashes, 
but was followed by a slight decrease in single vehicle 
crashes, a three percent decreas~ when the previous annual 
rate hod 1Jeen increasi.ng by nine percent. 

till:! le gislation had little influence on the proportions 
of all roc:u.l deaths and. injuries,tha t occunecl during main 
d rinlcing hours (6 pm to 3 am ). In the twelve r10nths after 
the law wo.o introduced , the proportions declined to 0 .. 92 
(fatal1~les ) percent and 0.98 (in juri es ) percent of the 
previous year ' s figures . 
2. The 1974 liendment : suspicion of the co ns ump tion of 

some alco llol --------
Becau~e of e conomic fluctuations and t he energy shortage 

at the ti~e, it ls diffi cult to evaluate the effect of the 
Ame ndment.. Ho1-reve r in ter.:no of enforcement activity there 
Has a marked change. 50 Under the ne-w 1 2.K the number of blood 
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tests revealing levels above 150 mg was s:ix teen perce,nt higher 
higner 

than before the Amendment, and t"1·1enty-seven percent/for tests 

giving levels of 150mg and below. Since ninety-six percent 

of those tested continued-to be convicted, the .A.rnendment 

resulted i n  a large increase in convictions. It is clear 

that the 1974 .Amendment resulted in an increase in the real 

risk of apprehension,51 but due to lack of public knowledge 

of the law 52 it is doubtful whether the drivers themselves 
perceived the increase in risk. If the drivers have little 

kno~ledge of the law it could scarcely have a deterrent effect. 

B. Great Britain 

The following results, unlike the New Zealand statistics, 

all have to be seen in the light of the public controversy 

surrounding random breath testing and the broad publicity 

campaign prior to the inception of the Road Safety Act on 

9 October, 196'!. The advantage here, wliich added to tb.e · 

drivers' increase in perception of the risk of being 

appreherided Qnd to the specific deterrent effect, was 

}'the widespn~ad knowledge among drivers of the provisions 

o f the actual l.eglslation.1153 

Great Brltain i1~ediately achieveJ a substantial 

decrease in total road fatalities .. There uas a similar 

trend in :ln;jury figures : in the first year of' the breath 

test, overall CcJ.sualty figures showed a reduction of 

fifteen percent in deaths, eleven percent in serious injuries 

Figure 1 .54 and ten percent in slight 
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1 2 months periods. 

injuries. The reduction is 

even more impressive when it 

is noted that between 1963 

and 1966, there was an annual 

increase of four percent in 

deaths, four percent in serious 

injuries and two percent in 

slight injurj_es.55 

In order to isolate a more precise result of the breath-
testing law,

56 
fatalities a n d serious injuries during night-

time weekend lwurs can be measured. 

./12 



>. u 

20oor 
1aoo_t 
1400 

1200 

- 12 -
Figure 2 57 
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It is possible to dis play data which demonst rates the 
sharp effe ct of the legislation during drinking hours only. 
This l s oJ.ates even more precisely the effect of the legislation 
at tlle tlmes it i s most likely58to be i gnored . 

Figure 3 
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Ye 

di\.R TNVOLVEMEl T I N FATAL AND SERIOUS 
ACCIDENTS (1 0 p.m. to 4 a.m.) 

.P :ce- 1967 Act /4 1967 Act 
/ 

/ 
/ 

/ 

,, 

1·°'b3 ~4 . 65 bo 67 168 1b9 170 17 1 172 
Fiv2 possible reosons have be en g iven59 for the c:'1.rop in 

fatallti as and injuri es at night-time weekend hours and 
during d d.nldng hours: 

(1) tleduced travel which led to fewer actual casualties. 
( ii) lt,~(luced consumption of a lcohol, al though not the 

l°Jro port.ion of alcohol a ttri b1..1 t2_ ble to drin:.cing dr ivers . 
( ii:l) .~to::·,.; CE.re f ul drinking by drivers before driving so t hat 

they n :l. ght drink over a longer period or ~:ave food as well 
or go longer without a drink. The result is a loKer 3 . A.C. 

( iv) Se_,Jarating drinl1.:ing and dri vine while continuing both 
at the same anounts . 

( IT ) hore careful driving after drinldng o 

(i) anct (il) are unsubstantia ted by statistics ; it is 
lik e ly (iv) and (v) did occur. 
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In terms of the objective risk of apprehension, firstly 

the legislation had a sharp initial effect o~ enforcereent 
level .. 60 

>-. 
<.> 
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<:J 
::., 
er 
c., 
L.. 

~ 

.Ptgure Li 
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o J.J_L,,,,,,,,,,l,111111111,l1,r1r1111r1I,,, 
ONOJFMAMJJASONDJFMAMJJASONDJFMAMJJASONDJFMA 
- l- 1968--l- 1969--l- 1970--I-

Totat breath tests ad.ministered . 

Thln initj.al e~fect continued into the 1970 1 s, and the 
percentage of tests recording positive readings remained 
consta nt, per lwps surprising in v ieH of the increases in 
numbers oJ' te :.; Ls .. 

Year 
1968 
19G9 
1970 
197 1 
1972 

61 Fig~Ltre 5 
NumbCiff of tests 

48, 100 
55, 100 
69 , 500 
91 , 200 

11 2 , '700 

Number positive 
26 , 400 
31,500 
39,400 
56,300 
69,700 

% positive 
55 
58 
56 
60 
62 

0ec9ndly, th1:: same hig h objective -risk of a yp rehension 
ind:lcation is reflected in the total number of dri:nJ:cing charges 

, t l ] t j~ t 30,000 u11-.;_er , 1e re .eva.a. ,.c s. 

:i!'i -ure 6 t ., 
6,., 

C 

>-. 
(..) 
C 
ID 
::, 
c:r 
ID ..... 

Li... 

27,000 

24,000 

21,000 

18,000 

15,000 

12,000 

6,000 

3,000 

I 
I 
I 
I 

- Road Traffic Acts, !960-62 : 
I 

-<>- Road Safety Act, 1967 : 
I 

-TOTAL l 
I 
I 
I 
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\lhile the number of c h8 r g es increa sed greatly , by 1970 
t he r e 1v,::ls stlll on l y on e c ha r ge unde r the Acts for every 

two mil l i on mil es driven . I t was r a t he r t he s ubjective ris~ 
Hhi ch 1Jl2.yed an lL1por t s.n t ril e in cen er 2.1 an d s p ecific 
det erren ce . 63 

I t was subje ctive cert a inty o f punis hm en t 1-:h ich 
had t he initia l i mpact i n de te r rence - hohcver 
the ••• d i f f iculti es o f det e ction •• • undermined 
the ob j ective probability of pun i shQent and 
pe r mitted indivi dua l learn i ng eventually to 
r educ e t he ( eterrent effe c t of ~ he l e6 islation. 

By 1970 fatality an d i njury ra tes tte re c l imbing a gain 

( refer Fi gure 1 ). Bot h Pol ice and Court s we re hostile towards 
t he l eg i s lation , po licemen becaus e of the t i ~e t he t esting 

procedure t ook a n d t he hostility it engendered in the public 
t o'::ard.s tl1em, a n d the court s beca use of the lo op holes whi c h 
tdc hni cJl breaches of the a ct created in the law . 64 The 

average iri ve r t hus l ea rn ed tha t drin~ins a n d driving c ould 
aga in b0 u [OO J gar:i bl e . 
C. y i c t~?.£ l n 0_n_d Si;-r eel en 

Noboiy tas produced a ny defi n i t i ve ev1aen c e fo r the 
det0r reUt effec t s 6gt e i t he r the ~wed i sh or the 
Vi c tu r J. ·., n ~ y s t e !TI . 

A. c <=·,c..;; rnr~n t of t be ef Le et of tl-:e CGL.£;Ulso r y tes t ing 
l. e: t'.·l sl .J t: i cn J.)c.u:osed in Vic t oria i n 1976 has been n egat ed 

by tb: coi1cu.L'ren t char.ge i n c losin .:..: hours of l ic en ce d p r emi ~es , 
f r or1 :.;:i .. :, .. J>.!ll,. t o ten p . m. Un e::t1bst8.n t iateo. re~;o rts have it 
th8.t !li:.l1t--ti .. .1e i njur i es dropped t!~i r t een ~;e_:'cent a nd 

day- t 1nte i njurles cl ro p~ed f i ve perc ent on i c) l em cn ta ti on 

o ..r n·rn r::.wki;n test i ng l e,; i slstion i n 1976 0 66 ~,e will mere l y 

have to 
11
a'.ra i t ,\' i th i nterest the re3u1ts of tr: i s J)rogr 2.mm e . 11 67 

BetHeen J anua ry 1975 anJ 15 Febr uary 197 6 , 270 , 000 
br eath tt],J ts ·.-,e re adn i n i s t ered i n :3,,:ecen Lm::er the n ew 

J. e 1·h1l:'.t.ic.1 n . Of t he 223, 263 r ::..1.ndoo tests , only 556 ( 2 . 5 _v er 

1000 ) ~ho 1 :ed. B. A.C . s over f i f t y _!Jer 100 r:.11 and ~lso ove r fi f ty mg 

on t.L(! c:11:c:,ui.n~: b l ood test . Ocly abo:,1t f i v2, _Jt...~ c ent of a ll 

Pl~1~1t1c .i cltl:=cl:s 
Tr~zrtc ~cciJents 
TrnCric 0··rence3 - ---- ----

'110 tal ·----------- - - ---~ E • .il. . C. 

Uncl81.1 50 
S0 - ,'3'J 
2C - 150 
Over 1 .50 

i njury acclJ~nts6~~re ~rca1e r t h~n f i f ty mg . 
li' i su r e 7 

number EumLer l~l1mber _pos i tive 
Br eath t8sts Blood S8., .. Jles pe.r 1000 

223 , 263 556 - 2 . 5 
26 , 829 951 35 . LJ 

_____ 1~9~'~o~_, 1_Q 80~ 40. 4 
___ 2~·7_0~ 002 2 2~ 1 8. 5 

Acc i de1~t (_pc1' c er:t2.0 ~s ) ~{8.::d.o,,i ( ex c l uJes 

96 .782 
o .. 27 9 
1, 013 
1. 925 

TrQff ic offen ces ) 
99 .. 8 1 2 
o. 051 
0.095 
0 . O!~ 1 
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The 2 . 5 per 1000 of positive random tes~ can be 

interpreted as 
( i ) 1he le0 islation ilas su ccessful in deterring peopl e from 

. 1 . . 69 drinlcing anu c riv i ng . 
( i i) ~epicting the Kas t eful use of endorc ement resources of the 
rand om test method 

( iii )Both (1.) and ( i i,). 

The arbitrary Swed i sh method makes no selection of 
dr i ver according t o t i me and p l ace or fre~uency of violation 
of lavs ; therefore i ts pe~c entage of posi tive results wi ll 
necessa ·clly be lo1>7er t han tests administe r ed only at p l a ces 
and tit:ws Lno1m for drinki ng and dri ving, al though the method 
may not bn Ha::;;tefu l i n the sens e of its effe ctiveness i n 
genero.l d ·? t e1rence . The writer submits th2t view (ii) i s 
more likely to be co r re c t . Studies utilising selectively 
c hosen trouvs result in cons i derably higher percentages over 
fifty mg; tll'l.t is , the enfo r cement resources are bein.z used 
here to al,p ce hend a higher numbe r of drinking drivers 
than the true ra~dom method using the same e~forcement 
machinery 1ould ayprehend . 

Purt of the reason why there is little to show the 
s pe ci n~ 1:!iHl general deterrent effect of -~11e ir.ost recent 
S"'.rnd is h 11;13 Lslat :l.on is t l:.a t there is little :lo curnenta t j on 
of the yrclVl ou s Swedish le z islation to compare it with . The 
ostenuibl~ ~eterrent efiect of the Parlier Sweii~\ ner se 
l aw i s not sup~orted by evi dence . There are four pri ncipal 

' r. i ' C• t • 70 2.1·gun:e1rcs .!.or -cs e1. 1ec· ivenes::; : 

(i) There is a constancy i n the rate of drinl: in.~- drivi ng 
v i olations Jos9ite a general increase in the use of a lcoho l. 
This argument can be rejec t ed because it is not known what 
the rate ,-rn1 1 ld be in the c::.bsence of the l e3 islation. 
?erhaps a comparison ~ i th the experiences of other countries 
inst ead wou ld validate this argument ~ 
( ii ) iJ..lco l10l is less often found in the blood of' fatally 
ir.jurcu J2·i ver:13 in S·weden t h2.n in ot c.er coun tri cs. ·This 
argument is based on data which has a sa~plc of only forty 
oe:·cl~nt of all urivers ' k i lled . P2rh2.os a }::no,.rledge of 

~ y 

the oLl:er dixty percent 1,:ould .'i:'2.ise the pro:portion . 
( iii) The 12 ; receiveu strong SU)port in public opinion 
9olls ; ho:'.'ever "attitudes and bei.12.vio~J.r rr:aJ dive:c2_:e wi dely 
Gve;_1 11 t Lic; attitudes are held 1vith conviction .. 11 7 1 
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(iv) Convicted people are often those id th alcohol problems 
so that "normal" people have been dete rred from drinking and 
drivin~ . This is not necessarily the effect of the 
legi;:;J.3tlon : neither the 1931 introduction of ne-r SP. 

legis l ation nor the 1957 reduction in the legal limit is 
assocj_ated with any marked reduction in fatalities whi ch 
would indicate deterrence of the "normal" 1Jeople. 72 

Tho introduction of random test legislation had no 
effect on the verbally reported perceived risj &f 
apprehension which was very low: b~th before and after the 
initiation of the law, it was one percent in normal driving, 
twenty-five percent ' in reckless driving and twenty-five per~ 
cent in d.cunlcen reckless driving. 73 Publicity of the 
legislation was negligible. Awareness or basic knowledge 
of the le ~lslation, views as to its legitima cy or fairness, 
early Jet oction of drinking drivers, as well as visible and 
publicise~ enforcement would increase the subjective 

tj 7 4 percep· .. on. 

b~rategic random testing, which 
admits 0£ the times and conditions when alcohol related 
acciden tb do occur (to resta·te: single vehicle, night and 
weekend duvin~ tlrinking hours), could well have resulted 
in a G~e~·ter perceived risk. 
use of enforcement resources. 
D. ~.'he Blitz 

It seems to be a more efficient 

In lJew Zealand., until July 1978 , the only documented 
blitzes were ones aimed at altering general road behaviour 
ra·ther tbuu at deterring the impaired driver.75 

A month long intensive traffic enforce21ent programme 
1vas ct":111.Jncted in Christchurch in October-November 1973.. The 
aims of th~ blitz were: 

(i) To prevent accidents through selective enforcement. 
(ii) To pubJ.j_cise current traffic lm-r. 

Th8 resu lts included a twenty-three percent drop in 
the total number of traffic accidents and a sixty-seven 
pe.rce11t ceduction in the numter of serious accidents

0 

Ho1vever the problems that the British breath test 
legislation f~ced in relation to long term deterrent effe cts 
recurred. he.ce* A grac.lual reversion to previous motor ing 
habits wac· rccorued aJter the blitz. Further, there was 
no noticeable effect for all accidents nationwide

0 
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Again the point is tha t ri~orous enforcement will increase 
the effect of whatever legislation is in force!' 

In the las t two weeks of July 1978 (which included thee 
weekend.s ), a nationwide drinking-driving blitz was 
conducted .. At the date of writing , no evaluation of the 
statistical evidence had been completed . 77 

In the first 
stopped more than 
breath tests, 477 

six days of the blitz, traffi c officers 
4,500 vehicles. They gave 623 first 

78 second tests and 401 blood tests. 

This number of blood tests was about three times the 
normal number 0

79 

Re gional statistics differed 1-ridely. In Auckland in 
the firot weekend of the blitz , twenty-six blood tests 
were t~:en; the second weekend produced fifty blood 
tests,. Christchurch remained static from the first 
weekend to the second weekend with thirty-four blood samples 
at both t :i.mes. In ~Iellington eleven were given blood 
tests on the first weekend and nine on the second .Bo 

Initial indications were : 
( i) The accident rates nationwide were do1. ... n on the previous 
years' figures. 81 It se ems , however, tha t the road toll 
was already lower for the f irst fortni ght in July in this 
year t!w.n last year. (although pre-blitz publicity could 
have account ed for this by making drivers more careful 
in elthe:i: drinking or driving or both). 

( .i. i) '.:.'here was a si;. tstantial d c··op in the n umbers of vehicles 
on the road at hi gh-risk pcriod 0

82 

(iii)'.l'hero uas a reduced occupancy r ate of hotel car parks; 
many hotels reported reduced patronage but bottle stores 
reported an increase in trade. This po ssibly indicates 
that po ple chose to drink a t home rather than drink in 

83 hot els. 
(°Lv) Taxi services were bein6 used far more than norma1. 84 

(v) '.rtu)l'e ~i.J!ht have been a slight dec r ease in general 
vio lent and anti-socia l behaviour during the blitz. 
Ifo·o ever , fi{_~ures on this aspect seem too contrad ictory 
( fo:r exo.1!1p l e , ·wellington shoHed a dec rease but Auc1cl and 
displo.ye<l a subs tantia l increase during the blitz per~od~, 
and :::n.r conne ction between a stated drop in the perjury 
fj [:;LlT(•r• 86 d - · · -~ an the blitz seems t oo dub io us for any concluaion 
to be reo.ched. 

./1 8 



The blitz officially concluded at ~idniL~t on Uonday 
3 1 July, bllt tlitz level enforceR2nt ,8.S cot1ti11uecl at 
i r reg u J_ =.i r i_ n t c rv a 1 s s i r c e . I :r. t h E: 1. e 2 L :..-: :.· t u: t : ,_; b l i t z , 

11cllinvtu:.1 h8.c. t ';lC rloublc liitLt Llitzcs, --iith ?05 reotor1.rots 
beinL sto;;1Jc,1 J:,;.ring the n .rs t of tbo.c.:e blitze:3, tl'~irty·-one 
oi them receiving a breath test an,: s1xteen. , avj_n_s blood 

s2 . .xples Laken . The second sl!ort blitz occur1'eC. on 11 and i 2 
Au;::~us t : thirt;;.r-:J2ven drivers gave brea~h ter,ts of 1.;born 

tHenty 11ere requtred to 6 ive blood Gctr,.ples . 87 ·The key to 

bli tz effectiveness can lie in its unex~ectedness . Reports 
af t er the main blitz indicate that because it was not 

unex:pecte.J and because i ts tc: rminat ion 1:2.s thou g ht to be the 
end of the official " craclc--do,rn ", driver3 1:ere slipping tack 
• J t I,, i . d i ' · d · · h , · t 88 in co ue r ~)r8vious r Il.i\:lng- riving a. 01 so 

Conte ~Jo caneo usly , a blitz was being conducted in 
89 This Etibicoke, Ontario, Canada , along si~ilar lineso 

blitz , ho1:cever , oi1ly formed one part of a tvro-pronged attack 
0;'.1 dr1l1};:j_ub~-drtving : t he entire programme Hhich ·Has called 
R .I. D. Ev ( Rerluc"ing Ir:11'Ja ired Driving in E'tibicolce ) also 
incor_por·ci.teri a campaign 1dhich utilimed factually presented 
pamp hlct~, to i nf oJ:·rn people of t he drinking-d.:.ci ving lmrn 2.nd 

rel8vcrnt accicJenL sto.tj_stics. As L1 the:: Ne,r ZeaJ.nnJ b:l.itz, 
eval 1J.:-J.tiu.1 tr; n,., t coc1plete, but it is clear the:.l the number of 
o.lco l.1ol--.1:2Li tFid accidcnt:3 has decreased . 

Oue w2: 01· utilisin i enforcement resource8 is by 

fo cusinL Llwm on the particuL 1 r probler,-: , af:. in the recent 
blitz e A seconG way to focus them geogra~hlcally as in 
a general traffic blitz of the type outlined above . 

A t h i. rrl 1my is to ;focus both on t be pro b18Ii.! and on a 
geo[':raphical location . This was the situation in t he 

" breo.thalycer bJitz " in Cheshire England in S8.9tember 1975 , 90 

n pattern of enJ·orcement based on the 1967 Road ~afety Act 
Hhicl1 ,,a", con1luc ted on the b2sis of re:covinr; al l discretion 
for traffj c off leers : a breath test \-tss to te ad,:1ir.istered 
for evecy uov:Lnc offence anti every a-:c i dent . 

The£e w~s a marked difZe rence between routi&e and blitz 
enforcement levels . 9 1 
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:i?i s:ure 8 

POLICE I ~ C23JHIRE 

92 

Humber 
in 

September 1975 
Humber 

in 
Septe!llber 1 97 L1 

Traffic law violation 
Accident (no i n jury) 
Accident (injury ) 
Suspicion of alcohol 

970 
1 31 
137 
387 

62 
15 
41 
35 

Total 1625 153 

There was a phenomenal reduction in tota l accidents , 
as there 1H.1 B in the Christchurch blitz. 

Figure 9 93 
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There are t,ro further salient points : 
(i) Despite a lack of specific instruction on the matter, 

dur ing t he blitz the occasions when there was suspicion of 
alcohol in the blood rose considerably . There was clearly 
a wide range of factors policemen were able to interpre t 
as indic:1.tions of alcohol in the bldy which they do not act 
on during routine enforcement . As a result the testing 
total rose to six times the national average during the blitz. 
(ii) The greatest increase in breath tests occurred where 
drivets were suspected of moving violat ions , an indication 
that in routtne enforcement si tuatio11:s police ,:ere not very 
likely to use their discretion to test . 

I11 all blitzes the campaign was accon_panied by a measure 
of publicj_ty : in Christchurch there 1-Jere seventy-eight 
television 2.dvertisements and a suBIJ.2.ry of the Road Co de in 
daily newspapers; in Cheshire the press deal t with t he 
matter .fµlly and it became· a public co:1trovecy; in the 

hhre and in Etob icoRe 
rec ent l)lit:s:S/there was intensive advarrepublicity . 

The 8ntl10r of the report on the Cheshire blitz 
b . 9L1 su c e :,; ts r.lla t the 11 tz, 

•• •aid [ea:1 .°Lll understanding the lirni ted effectiveness 
of thc.b.coathalyser lo.w . 

Hitll rcrspect , 1t is submitted that this blitz does 
not necessarily point up deficiencies in the leg islation 
itself; '.Tha t it does indicate is the result 1.rhen there is a 
high level of well-publi cised enforcement used to implement 
legisla tion 2.s fully as possible , and the contrast uith 
normal en.forcGrnent patterns,. 

Perllaps n majo r draw-back to ma}~imum e:::1forcement as in 
a blitz can be expressed in the following manYJ.er . 95 

To iacrease enforcement to such a high level that 
d.r1nl;:ini•; d..1. ivers will be apprehended on nearly 
eve ,.y i.n • ..;tance is not only dj_ s tasteful out 
econonically questionableo 

Ho,;,;ever this level o.f enioJ:·cer.1e~1t is not the aj_m ; 
the goul is enforcement to deterrence level only96 so 
that ·the driver perceives a high risk of apprehens ion

0
97 

A l evoJ. of enforcement patent l y hi gher than is required 
for ~eterrence is inefficient because deterrence by 

penalty is quite possibly the wrong tool to use to deal 
with persistent drinking drivers as t~e retidivism rate 3how

8
98 

and because repeating a blitz very poss!bly lessens its 
i mpact. 
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One way of rsducint.; drinking ancl clrtvi11c before the 
event. is to try to convince people not to uoe alcohol in 
conjunction with the eutomobile , by mccns of a publ icity 
c amTlaign . 

In Ne1; 2'.ealond, in Septem1Jer 197 4 , 2. ca·.!pai.t)1 1.ras 
conducted, centred on a spe ci2. lly produced fi1L1 , .412, 
which had intensive aiva~ce publicitye 99 It ~as esti~cted 
that bet~een fifty-four percent and s1xty-eiett percent of 
peop l e norr;ially resident in Neu Zealo.nd aced fifteen years 
and over saw the fi lm. 

The aims of the campaign 1:ere 1 OO : 
(a ) To acquaint the publi c wit h how little they can 

safely drink and drive . 
(b) To promote the safety value of not QriviDf after 

cirint:ing . 
(c) To start to change a person ' s attitude from one of 

sympathy h i th the convicted drinking (lriver to one 
of r~o stili ty. 

(d ) To develop in the coDvictcd drinkl~c dr~ver or the 
driver 1·,i th mise; i v i ngs 2.bou.t hi 0 :_;ol'rlety G. sen""e of 
s h2.mc . 
The main conclusion was based on curv~ys of vehicles used 

nt certaL1 hotels during the c2rnps ii::.n atll! on home interv:i.e17S 
after the fj_lming of ,179 . In the :.::hort term tbe c.:am.Qc.:.ign 
was successfu~ in changing some verbal c~pressions of 
attitude relatins to drlnking and drjvjnc , b0·t it dld 
not result in any change in drinking ha1its or ~ethods of 
travel after drink ing. 

It is clear tLat there is a difficulty in making 
anytting more thm1 a 11 tem:porary deterrent efi'ect 11 1 appear , 
and even this seems dubious . 

It is also cle2.r that there are i.mporto.nt v2 l ue judgments 
involved in 9reparing such a campa i gn and th2,.t th<2se can be 
of doubtfulvalidi t y . 1rhe co1,1parison h1 the .:.ilm 47,2 
bet ween a driver and a child molester is patently exaggerated ; 
and the 2ttempt to entender hostility towards the drinking 
driver is curious when research has sho1m tbat a convicted 
drinking a.river ma.y deserve sympathy hec2t.:.sc he often tas 
an alcoho l problem ~hich requires treatment o 2 

I n Britain ttere v:as a comprehensive threatening 
publicity c2.1:1p2,icn acco!llpe.r..ying the 1967 lmr v;Lich emphasised 

T 1:ii s 
the risk of beinc 8.J/preben6ed ./ included a [..OVcrnmen t pamphlet , 

./22 
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ThE:: Hew· L a·~·r on Drinkinrd: and Drivine; - The 
:Pacts You Should KnoH 

v.rhi c h V8.S uuch criticised for its too lj_beral staternent 
of the law. 3 This ty pe of d is tortj_on or scaremongering 
which creates a high subjective risk of apprehens ion in 

the short term is effe ct :i_v e as long as i t does not distort 
so mu ch as to be ridiculous (as 479 dj_d by use o f the 
chi ld molester me t ap hor.) A longe r effect is hard to 
achieve, but seems to have b e en demonstrated in the 

British c awpa i Gn at Chri s t mas , 1964, "Don 't Ask a Man to 

Drink an:1 Drive . 11 4 It incorporated positive efforts to 

make people aware of the casualti es in t he ir locality , 
1·ras nHt.ion-uj_c,.e and was ai:;ned at a ll citi zens , not only 
the motorist .. 

Any d ir3cussion o f campa i gns mus t be qt,;.alif ied by the 
c::: 

stat ertt;llli tha t? 

'.Coo rn w.;!1 propaganda has adulling effect , a!.!.d 
ev e11 tun lly over-reaches itself. For a successful 
callipuitn , the fear of detection induced by 
pro paganda must be ba l anced by efforts to g enerate 
co m,tt Lml ty ent hus iasm and a uillingness to r educ e 
drl11lclng-dr i v lng. 

III4 TL~ LIB~~'.J: I HS QUiSTION 
Tlte c ~1 1tra l concern , of course, i s to achieve a 
b,dnnc ,~ t t, tween the cl es ire to preserve i nd ividual 
li llcrtleu cind the desire to prevent c onduct t ha t 
i s tJ c•c.LaJ.1y hn r mful .. G 

1/1 th this thoug ht in mind. it is proposed t0 ex:::l.lr, ine 

the noed for protection o f individual freedoms to be taken 
co cn i san ce o f i n the process of breath t est ing . The 
d i scu,Jc;ion of de terrence exami n.ed t he Hi dti1s of powers 

to t est ; thi s discussion takes a look at the prepequisite 
( 

1'c e 1.1~.:ic-:? Lo :1Llspe ct") a n d other safe~uards Hhich limit the 
po-,·ers to test and the considerations 'dhich &r gue tha t 
po ii ers :~ lwuld be lir.1i t ed ~ l'Thile al l the o.r6umen ts apply 

t~ t a ~t ln ~· in Beneral, it i s bbvious that tl1ey app ly even 
1:10.cc.: :: Lr1mc:ly to ro.ndom anLl blitz level enforc ement of 
lec l~l:1tl uu be c a use thes e involve more indis c riilllnate 
brcuchcs uf libcrty o 

Tncre i r an invasion of the accused ' s body in breath 
t es tsc 1i' :w point i s mad e in the Austro.lian L2.1~ Reform 

Co ~1 i ssjon ' s Rspo rt on Alcohol, Drugs and Drivin~ that in 
t:1~ ."b::;,,,,.1ce 0 .1.·r.· • t f t 

- - ~ Ju s i ica ion, taking a test constitutes 

an as snult .7 This dist i n cu lshes random b~eath testing from 

./2j 



- 23 ·-

testing for offences by ticket inspec·tions on trains and 
buses, ~a ggage c hecko at &iroorts and testing of vehicles 
on the highways o 

The O?posing argument is that8 

••o in a law abiding society the method by ~h i ch offenders 
are 11 caught 11 i.s not particularly import ant sinc e they 
will unly affect adversely those who offend. 

It represents what has been termed the "criMe control" 
model of the criminal lm,r, which places an emph2.sis on 
effici ent maintenance of order.q It reduces the importance 
of proceQural safeguards for the defendant bec ~use repression 
of criminal conduct is the most important fundtion of the 
criminal system . There is a 11mood 11 or attitude in the law 
enforc8ment machinery which presumes the gui lt of the 

·10 offende:r .. 
In referring to the effici ent maintenance of law and 

order, the 11 c :rime control" model in the breath testing 
context a.ssumes t hat the various legislative measures are 
effectlve io both specific and gene ral deterrence.11 

.ti:n altel'nat:i.ve view of the criminal law, termed the 
1 ~) 11 d.u e p:coce:Js 11 model , c;. emphasises safe0uards for the 

defendant; th0 right to legal counsel , the .r'i t;ht to k~1ow 
the speci_fic cho.rge:::. , and t he ri ght to cross-examine and 
call witnesses . If the method o ! treatme~t i s to treat 
the accused as innocent until proven guilty, then the 
met1~ oc1 o:Z a 11prehending suspected offenders is very i mportant 0 

And a. fre e society , in t his liberal vi e1-r , must guard against 
condemn.ation of the innocent at the expe:::ise of freeing some 
of tile bJ.air:eworthy . 

~no ther way of describing the testins process is as 

an "invasion of p2rsonal f:needom. 1113 • The Blennerhassett 
Co rn.,t.L t tee 0::1 .Urinlcing 2-nd Driving ·wei ghed this cons id era tion 
8.£sai1rnt Lhe v.l eH that British law·, as it stands , fosters the 
- 1 • , ' t II, t ' C1 e us ion "G t:!.a · 1 · 1 s 
as one believes one 

11 1 /~ 
offence o · 

'safe I to drinlc a n d drive • • • so long 
can avoid an accident or @ov ing traffic 

Rci'e :i. r1ng to the need to provide a flexible frarnei:,·ork 
for the use of police reso •.n·ces, the Co nurtitt ee concluded 
that an unfettered dis cretion reposed in officers to adr;:iinister 

breath tests is not an unacc eptable invasion of liberty
0

15 
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The majo r 11 liberty 11 argUIJ.ent 1,hicb opposes the view of 
invc.sions of individual liberty beinc; caused b:-f testing is 
that to implement such l egis l ation wou l d extend another 
liberty , the societal liberty of safe motoring on the 
hig~feys; for whe re there i s a threat to general safety , 
the State nay take effective a ction even i:·;i0 e11 suer::. action 

1 . b ..... . f . - . . - 1 16 I th· may imping e on the 1 er~ies o 1nu1v1dua S o n is 
balancinG of the individua l right against society's needs, 
t rad itionally ri ghts are favoured . 17 The most obvious 
8Xanp l es of thi s are the American Constituti ~n and the 
basic premise o.:: .Engli sh lm·: that the State has to show 
explicit authority before it can abro gate any rights of the 
ind ividual: futick v . Carrin~ton . 18 

Thr:;re ic & countervailing Soc i a l Contract thesis : 
the driver hus a responsibility to drive ~ith no more t hen 
the :}.. 8gally 1Jcrmissi ble B. A. C. I t i s an implied condition 
of his 11c--;nce that l:.e cannot violate , any r..ore th2.n a 
retailer of /ood can allolJ coc:cro ct ches on t-_is )re::i iseso 

'.l'lle <l.river must ab1icate 2- frecdo:n , t!,nt of drivin6 
ache plea·~s> in ~avour of the ceneral ~ill ; in Rousseau ' s 
t r c-< 19 e .Db 

• • • f\,..li ~nt.i0n totale de c hacue associe 2.vec tous les 
droits C toutc l a CO:!nLJ..nau-te. 

Social Coil tn .. et t 1-._eo ry establishes the 8. bsolu te supre:22.cy 
sf the s·tate over all its members . 20 Here society as a 
collecttve organ has ri ~hts which are favourea . Indeed 
the individu~l has no ri ghts except those enjoyed by the 
body politic: ; ult i nately though , t.e regains the righ·tB he 
a.::ppears to h~ive surr end ered . Re :1.as made only a profitable 
e}:chanse of richts v,i th so ciety. 2 1 

Thus the driver has an obligation to drive without 
drinklng i:;h_.ch ls part of hi s pact to submit to the will 
of the :9eo:p le. On one level he se ems to be abrocating 
his lndt vhlu2-l liberty in t '_is , but i~ the final analysis he 
reialns this liberty te appears to have surrenaered o 

The individual liberties debate enconpasbes ~uestions 
of cOHt[Jliance 1-11 t h i nterrn,It ional c~ ecLcrat :"..ons concerr:ing 
th~ llberties of the individual. 

he Austral i an Lau ?..eform Cor:::: issio~ jn its report 
1-;as obligeJ to c01:ip l;y --;.ith th'= statnte under i·::,ich it 
operated . Thjs stetute enforces co~Jl ian c e with the 
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Int ernational Covenant on Civil and Political Rights. 
Part III, Article 9 of the Covenant prevents arbitrary 
arrest or detention, and Article 17 o f the sane part 
prev2nts arbitrary or unlawful interference with privacy 
an~ unlm1ful attacks on honour a nd reputation. The 
Conmif:is j_on said i:i.'l relation to random testing th2t the 
Covenant imposed a duty which was ~relevant in the 
pres ent context. 1122 

Requiring breath specimens is perhaps even subjecting 
a motorii:;t to "cruel, inhuman and degrading t r eatment" as 
prohioitr:id by both the Universal Declaration of Human Rights 
and the Eu.ropean Convention for the Protection of Hum2_n 

')1 Ri!.rhts . c__, 
0 

The question of actual leg islative op::_)ression of 
motorists and legislative safeguards for motorists can be 
mention.din this context. 

As mentioned, 24 there ·was judicial hostili ty to the 
1967 Ro a J Safety Act in Britain. The leg i slation 

gave rit,e to three inr,ova~ions in criminal la'."1 r!hich 
occ asj_oned t11isattitude: 
(i) The pos3ibility of arrest in the absence of reason to 
suo yect ,: l:c1 .. H viola tion (cir:; in the acci.der..t situation) o 

(.ii) .Fo cc in1~ the accused to co-operate actively in a 
l)roc,:;c;:lj_ng a~c1. inst hi:r;iS21f.Lon,-co-operation ( Hi thout 
reasonabl:: c:x cuGe) resu.l ts in Fi fine not e):ceeding £SO. 
Even wi l:h a reasonable excuse the po lic e can set wj_de 
enquiri ea in mo tion and the accused wto ~ishes to vindi cate 
himself may have to submit to arrest and the indignity of 
police proceJure followed by a court hearing before he can 
expect to do so. This i s because the police , in arresting 
fo~ f~llure to su9)ly a breath specinen, have no concern with 
reru::orn:i.i.,le excuse . "This is a matter er..tirely for the 

nr:; 
court" ~._) , :.J.llu s.bsence of alcohol is not a reasonC!.b le 
excu s~ : gcilichol v. Peters ( supra). 

In Victo1:ia it is an offence to refuse to undergo a 
pre.i_.i_.l!'in·1.ry breath test: section 801A (7) (b) of The 1:-fotor 
Car ( Breat h •.resting btations) Act 197G o I n Eeu ZealanJ, 
fajJ_u~·,. or refusal to do so leads to a blood test: section 
581...(2)(b) of the Transport Act 1962 . Fail!xre or ref'us3.l to 
acce:pt a blood test i s u.n offe:ice. 11 FailL'.re 11 'i'~ould cover 
mo1·e t!12n "refusal ". It uould, it i s su::::;6 e...;ted , include 

./26 
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someor..G 0.-,ho was too d runk to provide a breath s:pe cimen , 
a situ2.tion " refusal " ooes no t a)p ly to . 
( iii ) Oond cmnation as criminal o.C .;-;hat is a cond ition that 
c annot pre c :i.se ly be known by the violator . He does no t 
necessarily know o f his blood-a lcohol l evel . 

The British ~oad Safety Act 1967 and the leu Zealand 
Trausport Act 1962 do have safeguards : 
(i) Reques ts for ro ads i de breath tests c an only come from 
a uniformed police constable ( in llTei·T Zealand , a constable 
or traff ic off icer)(section ( 2 ) (1) of the Road Safety 
Act 1967 . ) ,. 
(i i ) Tests must be carri ed out with a9proved a9paratus 
( Home-} 3r!cretary in Brita in, l-~inister in lfe"I: Zealand under 
secti on 58A (6 )( a ) o f the Transport Act )o 
(iii) lfo pat1.ent in hospital cae be asked to t ake the test 
wi thout tlic consent cf the med ica l :9ractitioner in c harg e 
( New Zealand : section 58D of the Transport ~et ; in 
Britain: section 2 (2 ) . ( 6 ) of the Road afety Ac t 1967 0 
( iv ) F,1llure to have a roadside breath test leads to an 
opJortun5tJ t~ provide one at t he po lic e station before a 
blood. or urine s2.1;1ple can b e cl ema:t1ded ( Br: "tain : s ect ion 2 (7) 
o f the 11o'.3d SaJety Act ; New Zealand. : 11 t o 2..no ther place n: 
~ctl un S8A (4 ) of the Transport Act). 
(v) Onl.;· a 1·ei; :i.stered lI'.edical practit io11_0;:::- :JJ.2,:r t.8.lce a 
blcod. te ~J t (He1·: Zealand : section 58B (1) of the S1::::-c.1.ns:9ort 
Act; Britain: section 2 (1) of the Road Traffi c Ac t 1962 ). 
(vi ) I n Bci tain the C0!1Stabl2 :mu.st u2.rn -r,Ls I!:otor i s t th2.t 
refLJfjal to cu.9:::ily 2, blood specimen I!la3, ::1a}ce him liable to 
i r. p:ciso 1111tent, a fine 2..nd di sq_u.alifica.tion . 
(vi1) I11 ::!3.citain and Ne-:·r Zeal2.n c:i. t:-:.e _pe.cson supplyin~ the 
cloo d f,'1-1.p le is entitled to retair:. 3. port ::.on of the s2.u:p le 
for s. 1:>r:i. v._1 te analysis to be co.r·~·i eel out • 

. r'i c b: 1.bly the JJ.OS t s i cn ifica1:t sufe~~t;.::.rJ. in le :~ i s l 2.tion 
1s i:t-1,; " t;ou<.l cau.se to s:J.~pe ct 11(lJei:·r Zeal:::nc. ) or " reasonable 
c o.u:::c; tJ r,us~)e ct 11 ( Britain ) :)rovis~Lon ,':,icl~ r2r..dmJ t 2sting 
1ac1 ;; , It i f:3 thi s pre.rcriuisite i,hicL d i sti:,:~...i. i shes the 
ra11·i_o:•1 cl1c;cli .. situation fro,n 1.:iwt is coL: ... o_.l:,· cc.lled. -che 
r a~ior te~~ situ~tion . It is t~is stiJulation whlch means 
th2t ti8 pcll ceman cust have so~e ~roun~- for i ~p ins ins upon 
the lnc.LL Vi.dual I s liberty . Ho:·;ever it 112.s Ll~eady been ;nade 

c1c.'.lr tl 1 ·"..t tm officer can stop "' r:1otoris t 2nJ. by observing 

his be~c.vicn::c r;;a :1. r.. ct1..use to SLlS .... Je ct ' ( l. r ,, '. 
_,L .:.. e,; Zea l o.nd ), or 
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even test where there has been a moving violation (in 
Britain,. subject to the ~aterfield (supra ) qualification). 26 
There is, in practice, room for very uide enforcement. 

It is nearly impossible to gauge the present societal 
feeling as to the importance of individual liberties in 
this area . There are perhaps only three indications: 
1. Public surveys in Ne1-1 Zea.land and ones included in 
both the Australian Law Reform Corn::~ission and Blennerhassett 
Committee Reports indicate that some form of random testing 
seems to be favoured. In the Co rn.Dission's poll, fifty-seven 
percent of the total sample was in favour of a form of 
random testing (the definition given belng that of the 
ability to stop motorist s at any time, whether or not they 
have committed an of fence - no testing prerequisite) and 
t hi.rty, .. nine percent opposed it. 27 

rl' f.w Blennerhassett Co mmittee included public surveys 
card.c,l oLtt between 1968 and 1975. There was a trend 
to11arJu favouring random testing with, i n 1975 forty-eight 
perc ent advocating and thirty-seven percent opposing it

0 

In Neu Ze2.lanrl several S1.lrveys bave been conducted., 
In 1g 73, the Heylen Research Institute as~ed the following 
quest.lou of 1 OOO randomly selected people .• 

Should it be made possible for a police~an or 
t1·uftlc off icer to stop any vehicle, at any time, 
and 1_).ve the tlr tver a random breath test? 

Forty-four percent were in favour of t his, and f ifty-five 
percent opJosed it (one percent had no opinion or did not know)a 

Iu ~eptember 1975 , the Department of Statistics asked 
the followi ng question of 1000 peopl e~ 

Shonld a breath test be able to be g iven to any driver, 
whether or not he a_ppears to have been drlnlc ing? 

Twent,y,-fou.r percent said II yes 11 ; sixty-seven percen't of the 
poll s·:1mple replied: 11 no; only when he a:;ipears to be under 
the inf luence"; four percent said 11not at all 11 ; four percent 
h'J.tl no opi11ion. 28 

In Sspte,11bcr 1977, the New Zealand Heralci cJ.llCJ. the 
No.tional Research Bt..reau29 asked the follouing question 
of n randomly selected sample~ 

Do you believe that motoris·ts should be chosen a t 
rando~ for breath tests ? 

Fifty-ti;u 9ercent of the sam1)le replied "yes ", forty-five 
pe:rc,;.nt rc.::..1lied "no II and three percent rer:.ai1..:.ed ur.deciucd. 

Doubts can be cast upon tho utilit.1 of such surveys uhen : 
(i) There are widespread misconceptions about the value 
and even the nature of r&ndom testin~ 30 

r- • 
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( i i) There is , of course , 110 c;uar2.nte2 that .E.'nglish and. 
Australian survey results , or the He1: Zealanci surveys , 
would be reproduced or even ay;roximatecJ. in New Zealand 
i n September 1978 when a recent blitz and considerable 
publicity have done LlUch to bring the irresponsibility 
of the drinking driver to the public attention . 
( iii ) The questions posed differ in strength and emot i ve 
content . For i nstance the 1975 liew Zealand poll would 
quite lilcely have evo1ced a different response from t he 
Austrc:.,lian CorJIT, i ssion I s survey whi ch specifically used 
the ·word. " random " and.t hus -did t end to conjure up the 
unpleasant image of roadblocks. 
(iv ) The road toll at the time of each survey ver~ possibly 
influenced responses . 

The 1973 Heylen poll Has conducted. in a year of high 
( 837 31 ) roac fatalities . I t would have been more like l y 
t ha·t veo0 le would have advocated strong action against 
dri11l<:i.c.g dr ivers in tl12.t year than in 1975 , ( in the Department 
o f S·tatistics poll ),a year in which road fatalities were 
rel0tj_veJ.,y- loH (689 32 ) o 

2 . PaiJiame11tary feeling is, it will be seen fro~ the 
statementr., aJ:i_ ead;y given , 33 confusing . It c1.ppears that 
the rL['." lL LF, o:f s .Jciety to be free fro~: the drunken mena ce 
are "~12.r::11nolmt )Zl 

It certainly is the Government ' s intention to 
ey~pre ~, s more cone Prn for the s,, :.'e ty of ordinary 
road-users than the liberties and ~ights of 
bacl-rlsk drivers . 

However, members also s ee;n to re::;ard the tenting 
prerequisite as a necessary inclusion in any legislation , * 
3. The v:ufrm of the media , throu gh ecli to rials , and of 
tho se who are read , heard or seen throuch the IBedia 
possibly vrovide an indication of the oredoninant stance - 'o the ~ 
in soclety ~~ Witness /1 0 June 1978 . issue of The Dominion 
L:1 11hich the editorial talke d of 11mis s uicied civil 

tqe 
libertari ans " and/17 June 1978 Eveninc Post editorial 
'i_Jllich .~;(lvoc<1tecl a tou r.:;her line a~~a :Lnst drinking 
drivers 8.nd talked of "motoring r1adness 11 • 

·i} b e cause 11 i t is a ~;fegu2rd for the 
general publi c." 

.,/29 
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IV •. S1JLi,.ARY 

1. New Zealand and British legislative provisions can be 
termed random checks. The aut l·J.orities can stop drivers 
,;,,ithout :ceason (subject to the 1iaterfi eld qualification in 
Britaln),but if they wish to test they must satisfy the 
prereqLLisite of "cause to sus_pecto 11 

The British legislation is wider than that in New 
Zealand. Suspicion of a mov ing traff ic violation will 
suf Jice as gm.:mds to test .. 

In practice there are wide powers to test. 
2. Victoria and Sweden have ~andom testing powers. Victoria 
chooses to exercise the powers strategically. Sweden uses 
true rau ,t om testing. 
3. Nei ·ther New Zealand, Victorian nor Swedish legislation has 
been prJven effective in reducing drinking and driving at 
'b.orrnal 9' enforcement levels. 
4. Br:i.ti. s h l egis lation was effective in 7.he short term. 
Publlclty, visible enforcement and hig h driver apprehension 
of the r i r;Jc contributed to this. In the long term, the 
eff ect (l i ruln lshed becaus e the risk decreas ed in drivers 
p2rc..: .P t.l.ot1s .. 

5, Obj ective risk of apprehension , that is, the real 
en.forceme11L level, plays a part in initiating and maintaining 
the de Le) t· rent effect o:f legislation. 
6. Blitz enforcement 11 hlch raised the subjective 2nd objective 
ri sk :i.s ;_11 its nature a short t erm mode . Suc~1 an enforcement 
level fus economically questionable over a longer period. 
7. :;;nforct'!lll("nt on a truly random bas is i s 2.n inefficient use 
of val1...tcJlile resources . Strategic or selective testing 
placea 1·~8ources at sites and tices where and when alcoholic 
1rnpairn: "!nt is mos t likely. 
8 . The clvil liberties arguments arc very co~plex an d 
encuupass opinions fro:n a vieH of a breath test as an 
aGEault ·to viewing it as an expression in Social Contract 
ter:,i..:; of tlle individual's submission to the soc i al ·i;rill. 
It .:; cc:n~ L 1;~ t 1n ·es en t social v i eh'S favour li 'oeralising the 
l,:n1 u.Y.l 1.1 t ll..;.::e b_y increasingly :;:>lace the riihts of society 
abeaJ 0f those of the individualo 
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V. COEOLUSIOH 

1'i"hen he cGmmen c ed :r·ese8.rch for t:;.is )a.:_J er , the wri ter 
7 ·17 

held the wi de ly accep t ed viewJ 1 th2 t le J i s l at ion g i v i ng 
the police an unfettered d i s c r e tion would be the mos t 
effective measure in reducinc d riztlcing- driving . But i t 
will lle clear by noH tlwt research resu.l ts do no t f2.vour 
random t e sting . 

Wi th the effectiveness of sever·al ty_pes o f measur es 
examined and t he civi l libert ies controversy d i s cussed , the 
writer is now ab l e wi th at lea st a slig htly more i nforme d 
op i n i on th~n was evi dence d several months ago , t o link 
thes e t\lo :Jarts of the are;ument and attecr.p t a conclusi on. 

~rue random t esting , it is submitted , is a was te f ul u se 
o f r eso,.E·ccs 38 i n that the apprehension rate fo r drink i ng-
drivers Ganne t be as h i gh as a method w~ich sele c ts times 
and sites to place enforcement machinery . Of cou r se , t h i s 
i s subj ect t o the qualific&t ion t~at visible true random 
t estinG may succeed in Beneral deterrence . 

A :,tratec ic or selective f'orm of t est in; seems to 
make bo::;t u:oe of the rc;:,o urc e s av2.ilable . 

'.C he cer.tral concern in a ss e ssing the liberties arguments 
of 1-;rei..::._ I. :ing l ndivi dual li bertie s aza i ns-c society ' s ri t: ht 
to be f r ee from a so cia l oena ce nust be t e~en i n to 
c6ns i dcratlon . In the absence of evi dence for the utility 
of r3.nrlon t!~sting , to introduce it in ei t::.e r i ts strategi c 
or arbil.!',117 forms > 1nth or witl1out ro adb l o cl:s , woul d a :rJpear 
t o be i,;-ip o s ing a loss of individua l li oert J in return fo r 
an 1n r::ff c cti ve cou.n t er- r.c.e2.sure. The ri gl:.t to nandatorily 
and 1-dLhout objective cau s e coerce a person into co - operat ion 
1·,·:i.th ,-\liLhoriti os aJ;ainst him:self cannot be c iven li5.:tly . 

d:l t lL the randori.1 testi::ig o p t lon t bus d i sr:i i ss e D, it i s 
c ert a luly d i ff icult to dec i de th~ direction i n which 
il c1~ Zealun mtJ_s t hea. d . 

( :2:) It is r;ul.nni tt. ecl tLc1t an;y Fe1: Zeal2.nd o.tter.1pt to g2in 
ef'.l cc-L ive d rtnking-dri vins le3isla tion co· ,lJ. l earn ~:mch 
from the 1Jritish e::.:perience . .fi dening th1:: 9rovis i ons to 
inc l udi; :,u . .::·.J iclon of a movlnc; traff i c vi oh1:~ i on 2.s re23on 
to tc :... t 1>',Julcl ena ble blitzes of t he Ci1esi: ire39 typ e to be 
U ·1·1 er't ·· ,..,.. n 4.o 

Ho1 .revcr t1,;o su.:.,.;es:.ions can be made : 

.1 U . c.;.1· ... {;..: • 

o/31 
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(j_j_) The lecislators could also learn fro~ the recent 

d tl' L.. d . -· b' k 41 blitzes conducte in -~i s coun~ry an in ~~  ico e. 

Even \,i thout a full evalu.ation of the :results undertaken, 

it 1~ apparent that the New Zealand drinking-driving 

legislation can be utilised to enable greater subjective 

anci objective appreb..ension ol' deterrence. Further, 

enforcanent which i s publicised by mea~s of a driver 

education campaign, as in Etobicoke, and which is visible 

and increases the driver perception of the risk of being 

apprehended, is necessary, alo~g ,rith irregular and continued 
blitzes. 

If uny slngle proposition can be derived from the 
research in this pcper, it is tll2.t Hhat is needed, above 

all, is a realisation that the enforcement of 

legi s1at io11 a.nd not the l et=;islation itself, deten:iines 
effect L 11 ener.,r3. With this aim in mind, ~embers of tha 

Resenrcll !:3ect:i.on of the 1-iinistry of Tro.ns:port have been 

prov:l.cl0c.L :;i th copies of the "Cheshire Itli tz" Report 42 in 

order Lo inJicate the level o f enforceEe~t and the results 

posGible in a country with drinking-driving legislation 
sirni1ctr to our o-i-m .. 43 

ChD.11/C' is undc,ruay as a re~:mlt oi' tte reco1:'l!lendations 

oi 'Ll1.E: 1 r-;rn Heport of the He~-;r Zealand P2.:::'lia:r.ientary Road 
Safet:, Oo !!LI1ittee,. Lill 

Tl1nt realisation, however, is not ajJarent in some 
the ,Corr.mi ttee 

of' the action / advocates. The Re_port pro,.;lOses inter alia 

to introduce evidential breath testinc45, yet this Hill 
only ;;e:cve to reduce the t e sting procedure time by 

ap~,r·0T i 11tately thirty minutes. 46 If enfo:cce:nent is to 

lie improv0;d through an increase in deployment of officers, 

a s0lectlon of sites and a s hortened testing procedure so 

tha t otilc e r s can res~me dutie s  (after t esting suspected 

of.Cencierr;) i::rithin a reasonable time, this r.e·1v s~-:o:estion 
'--''-

does ltttle to helpo 

'.l'lw Re1,)0rt also pro-rides .:for 2.n offence based on 

500 1t1icc o grams of alcohol per litre of e:,:pired air, 47 yet 

as no l:1> l o.t the outset , L.]8 loi1eri11 ti:.c level 1.-:ithout 

al.JO encuL1r2.,;ing gre2.ter enforcement 1·:ill :~ave little 

efLect on t:1<:: lll.lI:J.oers of dl'int:ing drivers a·uurehended
0 

49 

,./32 
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Or per·haps the Road Safety Com~ ittee c:nvisages 
le[islation of the type that A.K . Grant thinks our 
l e8islators desire . 50 

I f the med ical nrofelJcion and the ·i•OlitJcL.:;ns 
(not to mention- the media ) have their 1·:uy, j_t 
will not be lone before anybody who dri1~~ 
n.?.to.er too much ·will be subject to tte death 
penalty , on the g round that it is the best way 
of sto Dp ing such people from driving cars~ 
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·ii· B . A. 

NO'.CE. All urdc!r:llncc..l rn;ltc.:r.·J.:,·1 .L:.; mc)l!.11t t·J !Jc ito.liciucd. 

1 Uh;tlre;:.;pc:irc, A'...i You LjJ.u; It, II.3 .;1 SJ . 
2 Crn inton , 11 '.rhe .l.Jr.l.nklng JJrjv_r " (1 ~G8 ) ~;JA . lJ . A . J. 995 . 
3 'erJ , Jor. lnt.rodu.c to.rr. -purpo:,c::: , }J .ilcy , "Alcohol and 

l!~atul Hoacl Accidc:nts' in AJcohoJ in the Blood of NE:w 
Zc:..!.lnnd Drl.vcr..9. ( JJ . S . I. H., 1 97 ~ ).,26 . Al tl1ou~h 1iroof 
of' Llir: cauc.;aJ rcJci.tlon between o.Jcobol :incl co.r 
1t<:cl.rl1.:nUJ ir; not •.-r1. Lb1n thr! :.;cope of tr,J:~ pupcr. , no 
,.n·L:lcll: on tbl::.; gene;ra l ar..a ~,oulcl 1ic c.:ornr,Jc tc without 
n i)dc J rn,:nl:ion oJ' t he " Grand Jlup1d8 11 stucly : Borkcn:::tein 
,t a l, DG' l r.; of' Lhc.; lJrh1kin1~ Dc)ver jn '.Crn.J'f'1c Accidents 
(:r (lll1111w .. , 1 '.)t)ll )o Concluct rJ. in 19611 , tltl:, ntudy involved 
a cu1.ipn:cl:.;on lJCt h'Ccn G, 000 driver:; lnvo Lvc.:cl in 
a1,ul-lr.1tf; ,n1il drlvcrs riot involved in ru.:.:c}u,"'nts 'ou.t 
1-1l1c, 11,: l'.'<J :, top1ic·d at the fJrun(J r,l,1.cc:; , t.l.rnu:; of clay , 
or l.l1c.: v11;ek ,1nd o .C Lb(: ycur· to corrcs·:nncl 1:lth the:: 
LJ(;r.:.1d1 111L 1;:1fllJJlc. Tlu.: rn,·.jor co11cl1w0!1111 o,,.r; that 
drl ·11•1 ,; 1,1 1 l.h lo v1 J3lood Alcohol Co nc:or1tri..l.l,jon.; 
( B.A.c: .:,) lwtl a low ·r ri~;k of :•c(:lclcut 1nvo1vcincnt 
l.han ii r·1 vc:r:; 1,;.1 th hlt~li J:i . A . C. ~;. 

11 .l ,llrr: Lili.! ]erj1rJ1:Jtlon , Llt.1:; pi.per a . .;:.ur'l/'2;_; thl.G r Latlon . 
IluilC!l/l;t' l t \. :; ~1orth notint..:, tll n t; Lhe :\:::,u.rnJit1on Lh t 
1,h,:rt. ; 1 11c!l'fH1n h· .f; ht!Crl rlrink-i.rw and lw.r; an ucc:lclent, 
;11 coho I 1.:; tlu! c:tw;e of' Lh" ae;c.°L i.lc:11t l1a:; 1Jcen 
eh· I I r.111~1:cl : :; .e Lccrnj n[!;, Ho,:.,~~r:J dt·nt:~!_ l)rcvcnt or 
P1111lr·lt'/ ( L1r1rlon, 19fi<J' )> 1'([ . 

5 ;i ,:•: ,L·.;,,CJJar-1~. " .L:nr awl Ho:,d •roll. : A tTuc1r3pnir18 looko 
c1L 111· Hn:1<] 'l'oJ]" (1 0T5 ) Otago L.Ll.; J.'1i:- .H 1 n:..; , Vj_ol. 1}:£Q_ 
oil Ll1 1 • l{o:1d : A Jo r,· lc,?.I (XLcn:sion Lu Lhr: :;ul,-cultu.re of V 1 (;·1 ;·l l r: l! - 1:-11-;-;-~I I; Llc:..; c: I :re h ;.; crj Cu :r:io:z;--me !~ ~u cc 1:1:} (; et le r ' 
l)('[l'l1·l,1nv•11. of' Ju.:.itlcc, 1978); Pt~r:..:011::; , _':L1rn f'f\r, 1 ,,fiP. r.;rr,h 

Ji_<,'.J2-U.L:l__~_! _ _lQ_ ._A1..1~1 t U d (! :, LO ~I a rcl ~; l)r i l1 ~C j DC [I lJ rJ l)r 1. V i.n rr J n 
.llu.LL ... .<l..:.:.l.lilJ.11 ...... Hl1d:.,try oJ' 'l'ran:..,port ( 11el Linvt,,n , 1975). 

6. Ji' 1 l.' a :;1.11r .. ·.·u·,y uJ' r:tu.ny of Lt ,r, r .ccn L :.;tudiuD r..:ee 
U:t11ilt~ r:;011 , ~'rnff·\c 1te;:;n:q:cf 1 L?.enor.t ,.i.lQ_._L1_J'..b..Q Alcohol 

J:~.J2!i1 ,·cd Dr\vcr_ hinl:;Lry of Tro.n:.,r,ort ( Tc]11n{~ton , 1975 ) 
~' •• 1J. Por a ::.; t;u,Jy of the lcc:ir>laU .. on up Lo 1970 and 
LII() t;·• :;(; .I: 1, [,CC D1ad:.:r1D,\/ , LL.B. ( lionu ) Lct:;8.l \lriting 
l{, •q 11 \ ,·r;1ocn t 'l' rie LaH l~_(;d n L ln~_9._Jfrca t.._,1~.::.}.YJ..i_<iLJ' -:i:;tu 1.ll-.-
lJ L;\J ;,;c! ~land ( V. V . ·/ ., 19'(c5;. 

7 ~..JI ,~_,~-.!:i'.__.~ L n l. AL1f ' t Y':J. 1 i H n I:111 R~J~'Q.l _9o~i ~;_1:~).!LU.Q...t_(L 
(11, 11·1:.ln::.f'Lcl' J.'CL'UlTCd Lo<.. :; A ._L . JLC. lte1Jo.rt ) (1 :J'('() , 104 
( p u:i..1 . • :-J1Jti )o Of. Il:l. c;t' in:;, "ALc.:oltol , D.cuc;:3 [lld Driving : 
1.'r r: .l\11r;tra]lnn L8w Itcfo.::m Co,l'l:1icslon ~t<..!J:!Ort 11 (1 977) 
1 C1·.'1,,1 ~L. 1J .1 ;;11 , who co1!1u11•11r.u (1 110 ) LhrtL even Lhc·re 
1.11 l "L! l:~ ~t ter·L" n['; pccceqLtl·;ltu , tc:.;ting can f..:V1-'ll t: 
1,1·1,t(, '" l t..lloti t abc:;:-rant dr:\ vtnc:, or un :;.cc:lclrrnt c~LLtsin3 
:1 I 1 (! n Ll ()fl Lo the d.r l viri r· . 'l'hh, i tJ in 1i:r-ac t l cc ranuorn . 8 it~ l.C . Hcvor·~, op . cit.n. 7, 101 ,. 

9 'l'l1v L 1rnt w.;ed ln Iltv, nl, " Cornp .t c1Gon:; oi' :Drinklng-
lJr·lvin•,: Vu, " 11 R,:nort o(' Lr• · 1)roccr-·di1, .. s o.f th. ::.iixth 
I1~_t..,· .. n1a.tL9nal Conference on Alc<)lluT-;- iln{g:::; anrl ·'.iS:aTfic 11 (J'(l] )) 01111. 

10 _A .f'....:.'< .<..,. l{cr;ort., op . cjt.n .7 usctl t:w 1ord " rando1u " in 
l;} I l :.; :; l...!JI :ill .. 

11 'J'lie :31.epn1.·r:11n. . .;~:cl., Corn lLt:..e , in r,0L1tl"1.~,t to l,he 
A l 'I .,. :t.'L<!. 1 t t Ll t •Jo • • (.,._.,, ~JL:C,flCl llil IIJY O ::L • ow UUCLl a ()01l :..t'; and 
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was not anxious to set  u p roadblocks. The objec t  o f 
this form of testing i s simply t o facilitate the 
worl-:: oi' the polic e by allOH:!.ng them to }_;ursue their 
sus:1icions Kithout encountering 11due cause to sus.9ec t11 

probl.cr:1s: Department of the Environment, Report of th 
Departmental Oomoittee on Dri~kin and Dr1v1ng ~ . B. 
Uo1u1on, 1976) hereinafter ref erred to as the 
Blennerhasse t t Cor!!mi t t_e~). 

1 2 .l:'ar:.,e,ns, OiJ.cit:n. 5 , 16 . 
13 Researc h indicates that the severity of penalties p lays 
a considerably sm~ller part in the effectiveness of 
legislation than the enforcement of the legislati on 
itself: see, for exa~ple. Clark, op.cit.n . 5 , 441; 
Cramton, "Driver 3ehaviour and Legal Sanctions: A 
Study o f Deterrence'' (1969) 67 Mich.L.R.420; 
~li~enn.su::hassett Committee Renort_op.cit. n.11; a  brief 
comment on the submissions of the Nei:·r Zealand Law 
SociE:t.y on the Introdq_ction of the 1966 Transport 
Amen1l.ment Ac t  i n O 967J N . !, • L . J . 255,256. For a 
gen8:cal discussion see Ande!laes, "Does Punishment 
Detc~r Crime?" (1968)  Crim. L. Q.76 . 
lt'urtL2nnore, tl-e penalties in N . Z., U . K . and Victoria 
are 8n a theoret i cal par, all cont2.ining similo.r fines, 
disq1w.l Lfication and jail terr1s. S1,;-ed.en has a tiered 
syr,t,.; n or harsher penalties -with a level o:f over 150mg 
per 100 mls giving a mandatory 30 days in jail. The 
actt.w1 practice by the courts seems so inconsistent 
(SCl! Il~~Ei:.ey, The Truth About Breath Tests (London, 1971);, 
52-SJ) and so uncertain as to the deterrent effect 
of tLe: .::anctions themselves (see Clark, o p .cit. n . 5 , 453) 
that no pattern emerges enabling 9omparisons between 
coni1trtus to be madeo 

14t~bo.rson:..:: 09. ci t .n. 5, 9. 
1 5 1 ..>:19 1: • J • .P. D. 3Ll 1 5. 
16 'l'heL;•:: t,~B t s inc1-udcd 1,all;:ing a strairtt line, unloc:-cing 
t i c:.;J.~ :Joo_c, or 11icking up a five cent piece. 

171~1361.l il, Z .I>. D, . 3491 .. 
1 G T ra.,-, 1~0·.·t A-""v'--v/ "'""~ ,~de rJc. 2-) l't 1 I ) ~-2.(1) )lr9~.,ro.rf ,"\ er t1b 2 ) s. 5'&-1-! (,A). 
19 Transport Act 1962 s .. 5"8A. 
2e,0r;tSJL! :u. Z. P .D. 4976 per ~on. Einister of '.l:ransport , 
Sir J:\i.sil Arthur. 

2 1 Ibl.cL., 3t.SOL1,. 
22 Sec~ 4:,112 cor::H:.ents of Hon. Sir ~2.sil A:::-tb.v..r during the 
Tl1inl Heading debate on the .fa..Ji1end1::ent?fJ')'95 I.. Z.P.D. 

5:320 .. 
23 (1gr7} Unreported, Auckland Registry, N.133 1/77. 
24 (l~175] 1N.Z.L.ll.216. 
25 rr~:'-r1il 11.. Z. L . R .113. 
26 fl.e 11cH' t-, of the lfoi.r Zealand Pc1 rlianen t[l.rv J.on d ~~ f etv 
Co .. ltt0e, 19-(7 (hereinafter ref'er:·ed to qs r.z, d~ad 
S,' .. l ct:t, Con .. ' j_ t tee Rer)ort\ 1 O. 

27 7J5 L.O. ~arl.Deb.(1955-62) (5th Ser~ca) 987 0 I t 
sl101tl,·l_ be ncted t~-at tl::2 1967 Act does not 2t,_per::,ede 
the 10~0 and 1962 Ro~d Traffic Act. T~ese two Acts 
8.re c \ 1 lJ. usec. -.. ,:1en a d_:--iver !:asses C; oreath t2st but 
a:)tie::,.r::.; to be i:::i-:.r,2ired. Tiiey c2.n also serve as 
cr,.>o.tirc alternative chorc:eB '.:hen a .:_Jroce·1-nr,:::.l cr~·or 
ha....: i··.v::.liclated a :provision v.:c.der the 1967 Act 2.nd 
C'...tE sc1-ve if evL.:.er.ce is th~~t tl·a l:::·i·v'ei· ;·3s io:ni.ced 
by (_._u->~ ot:1er tlls.n alcohol. The 1..,6C ~"-c-~ re.::e::-:·s to 
''lrn.i'lt tn drive throu_;l'J Ccl~in~c or druc:s11 

( 59(1)) 
nnC: '_J-..e 1962 Act refers tn tl-1e :S.A.C. as evidence of 
ur-ii tnc.,s ( ~:2 ( 1 ) ) • 
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Je~ney , 09 . cit . n .1 3 ,570 
B.ors , 11 La1"~ , Science an'l .h..cciuents . Tne Br itj_sh _foe.cl 
Safety Act of 1967 '' (1 973 ) 2 Jourral of legal Studjes 
1 7. r, 

' :JO • 
As noted , ante , p . 4 , the Ne~ Zealand lecislation is 
similarly perruis s i ve . .Prom person2.l c~-: ) e.rience, in 
blitzes at l eas t, traffic officers 1.·.'ill place c hal};: 
mark on car headl i ~::;hts to identify vehicles ex i tins 
from hotels and ·will 11 pounce 11 (after secreting 
themselves around t he nearest corner) on perceiving 
the j_dentify ing rr:ark . 
( 1 96 9. ) S • L. T • 261 • 
[ 9691 1 1'f_t.i 11lR. 1 266 . 
U96 4J 1 Q.B. 1643 pe r Ashworth~. at 170 -171; 

followed in Hoffman v. Th_~ l 97 L1] 1 ',} .L. R. 376. 
The Co mmon Lm;r duty of a constabl e is to p r event 
the commission of a c rime by protecting life or 
property. I n stopping a motorist withou t reason , 
a constable is clearly not i n the execution of this 
duty ( see the c orr.:.r.::ents of Lord ~T i dgery O. J. in 
Ho :f:f q,,. n at 379 ) 11 
See Lor example , Scott v. Bake:r {.1968] 2 .All B . R. 993. 
U9C':]_ 2 \LL . R . 1004. 0 9r( QJ A • G • 1 07 2 • 

I , I ,., 1 1 II ' b 1 1 . II - ·' t h "'" h n L. r.:11 •. ,ea :::i.nc , r easona . e co mp iance ·t1 1 v e 
proceiure is sufficient : Transport Act 19621 s o58C ( 2A ). 
H:nrever t eciml ca.l breaches can still lead to a cqu ittals: 
e,g. i f the officer d id not pe rsonally co llect the 
blood sample from the Med lca l Superj .. ntendent . ( c as e 
rq; orted ·14 April 1978 Evening Post ).. See a lso MJO!. 1:., 
(11 ·1 ~] rct... 1 .• :r, /'] • 
Ho .. fC!VC: r , tbl s device is not as a.ccurate c s 'doul.d be 
l:l 1t.:e d, :-:o that i:2 f.8.ct correct proc,;dtJ.!'e is e.c;::eiitial 
tn 8. r e li n ble result: see .Denney, op .cit. n .1 3 , 63 et 
StJ(} . .. 

38 Hurst, 1!_;;2tei3 of the Pro c ee d hv:s of th.c_lie.iren th., 
I n te rr:al;ionaJ. Conference on Alcohol , Druu3 n..nd_ .. ~r;d nc~ 
S.afet. 1r Nini stry of Transport ( ,iell ing t on , 1977 ), 36 0 

396~ .t,r;Jl~i'S;.~_,'f:t~"""~1car..dinavian l:yth 11 C-i 975) 4 J ournal of L er;aJ 
,/. . St ll rl l \j D 28 5 ' 28 7 .. s~ .. ,,., (l.:z.«-.i) (.l..d. R.l~,.,. :-. ,?,~ .,, 1-(,;,,.(!>,r:;6.,.~ St,,)'/ cf 61...::ri f)la,J,,,/ ltj'~l~ho,, (v .tJ. .w.,t.'j74-) ,~fj_ 11~~---· ' ,~- /~Q ziu / ~)ee ~teport of the Proceedin °:s 01' the Sec('l1d I nternation.'1. J'. k:J,,!Qh,, 

ConfeJ~r: nce on Alcohol anrl Il.02d Traffi c_ ( toronto , 195 3f) 9:- ,,,,io·7· 
41 See Zhiring , p r,.._srectives on ~eter.Dil!:.£§. (C hicago, 197 ), 

56-58; Klet te, Transcript of pap er del i vered at the 
Seventh Int ernationa l Conference .. 
On e can dis tingu i s h between gen eral deterrence, that is, 
th1:.! resl.)onse tha t legislation produces among the 
gen s ral pooul at i on ; and spec ific deterr ence , t hat is , 
the res_ponse trwt t~1e lec i s l ation produces anong those 
wbo r, .. v e bel?.n previously 11un i shed : see Cranton . op . ci t. 
n. 13; Zimrlng , op.cit.n~ 4 1, 2 ; A..nd enaes , op . cit . n .1 3 . 
Eff c et i.v e legisla t i :rn depen,is upon both those components 
being satisfied . Later discuss i on i·,111 utili s e these 
t c rm,c; . 

~2 Thls s ubjective belief may rate the c han pes of being 
can (-:;; 1't as c,Jnsiclerabl;y hicher th":n the real chaEces 
actu.,::. lly are: see 1:falker , §entencing in a Ratlonal, 
So(:iety ( London, 1969 ), 63 et se ;}, for an analys is of 
the ~1i llco ck and Stokes Report ; Liimring op . cit.n.41 , 69 
for hi s cot::ents . in this regard on the BrJ.ti sh dr inking -
driv n~ leg1slat1on. 

./36 



43 
44 

45 

46 
47 

48 

- 36 -
Klette, op.citon.41; Zimring, op~cit. Zimring, op.cit.J2. CL Manning ' s vie~ that enforcement strategies ~ake little difference in the crime rate; Pplice Uork : The Social Organisetion of Policing, "'(Massachusetts 1977y-;-2ITb . Objective probability is simply : app r ehensions ner year offen ces per yearb Cramton op.cit.n.13, 439 . N. 40 and n.41 thus reini'orce the utility of bl itzes in this area . Walker , op.cit.n.38 , 65 . Zimring, op .cit.n. 41, 7 2; .A.ndenaes, "Deterrence and Speci f ic Offences," (1 97 1) 38U. Chi c. L . R.539 ,549. The changes are outlined ante , p.~ • Mos t of the New Zealand data followin i is based on a study by Dr. P.H. Hurst, reported in Traffic Research Report No.1 8 Blood Test Le gislation in __ N_~, Zea l and Ministry of Transport (Wellington , 1977). 49 I1)j_cl" , ,i. 

50 Whether the change was brought about only by the new legiEJJ.at ion or whether mjmbers of officers deployed in thls area as a result of a tougher departmental policy also contri buted is not stated by Ifurst. 51 

52 

53 

54. 
55 

56 

57 

58 
59 
60 
6 1 

62 

How Lhe increase was spread over night-time drinking perlnd nnd day-time accidents is not stated . It would , however, be useful to know this i n order to gauge the :p.rec:5.s e effect of the Amendment during drinking hours . Thiu is u factor mentioned in Traf~~c Research Circular .Ji2-!
1
:~.9-~-~.-J2.rinki_Qg Driving Campai[(n ,, (Hinistry of Transport, 1'f{,J;. 

Ross, op .. cit.n.29, 68 . These statistics have to be seen :i.r. li.cht of the fact that this 12.1·1 Has the first of its ~~lnd ; neither blood nor breath testing had been n eedeJ before . I n New Zealand , optional bloo d testing three years before the introduction of co~pulsory tastlac meun·t that the initial imr2ct was likely to be le2~ severe than in Britain. Aclnptec.1 from Fi:urst, op.cit.n .. L!8, 10. Statistic::i here are adapted from Denne;r ~ op~cit .n.7, 20 et seq@ Safety belt laws, tyre tread laws and driver education may also have contributed to l ower injury and fatality rates. The total f atal ity and injury fi gures are given to decor.w t;rate the effect that testing ler;islation can have overall ~ The following data is desisned to show t he influence of the law at the ti.c1es it is most likely to be flouted . Hence a more preci~e gauJe of its dcterr~nt effect i s possible. Ro[-,s, 11•n10 Brit ish Road Safety Drinking and Driving Expericmce " (1 974) 60A .B.A. J., 69Ll , 695 . Ifo..varcl, op. ti.t .. n . 9, 650 . Ross, op .. cit . n.29, 40 . Ros c , op. c it. n . 29., 41 o In u paper delivered by Sabey at a Traffic Research Seminar, ~iellir!gton , Nay 1976. Perhaps the enforcer::..ent level 1~ lo'..r i:r;. comparative te.rr:1s: eg . 69 , 500 tests in a popul.ation of 58 gillion in 1970 hCf. for exa~ple, Los l:.11tf oles County, 93, OOO tests in 2 • .90 _pula t ion of 7 n:ilLion . 
Ross, op.cit on.29, 46. 
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Ross , op.cit.n.29 7 3. Although the number of te s ts 
g iven iftcreased , ~he proportionfailed by drivers only 
inc reased a little. Thi s sugges ts ttat ~ore tests 
coul1 be required without changing the pr esent law; i.eo 
a hither level of enforcecent is quite pos s ible. 
::iee an te, a t PP.6'- : o 
Hurst, op.cit. n.38. 
A report of the results of the first year of the Victoria 
legis lation 1s not available yet . Th~se two f i gures 
are personal cor.rn,ents by Dr. P. Hurst , Minist ry of 
Transport, based on news paper reports . 
N.z. Road Safety Committe e aeuort, op .cit.n . 26 ,17. 
The deport r efers to the Victorian legislation as 
bein g introduced in 1977 . In fact, however , the 
relevant Act, the Victoria Motor Ca r (Testing 
Stations ) Act, was dated 8 June 1976 . · 
B, th sets of statistics are the resL1l ts o :f private 
and as yet unpublished research by Dr P. Hurst , and 
I nm gra teful to hir.:i for permission to use them. 
'l'he interpretation taken in Hurst, op.cit.n.38,8. 
In Ho.,s , op.cit.n.39, 297. 
Rous 1 op . cit.n . 39 , 297. 
Ilo;~ rejection of the arL~ments was based on his 
tirne ·-:1erj_es analyses . Klette insists ti-,at the 
cond it .ions 11ere not appropriate for this t,ype of data 
to he form Ltlo.ted (Kl ette, op.cit.n.Li1 ). 
Klet te , op.cit . n.41. The real risk of apprehens ion 
is, in one opinion (Robertson , i n Hurst op .cit.n. 26 ,9), 
One pcpcent in random testint situations . 
lbj.tl. Objective risk of npprehensicn data is not 
avr1iL- i.1c. Perh2ps an indication can t,e gs ined from 
the followin~: if there are 4.3 million drivers for a 
poptll8 t:i.on o.f eight rn. illion (fhe s2.me proportion as 
ln 1'101·1 Zr:a l and : 1 .6 million drivers for a population 
o.r. Litrt~e 1:1illion ) ,1ho drlve 10,000 }cm a year ancl 
20U,Cl00 tests are e;iven in any one year , the equation , 
on Lb.".,e ,J.Clrnlttedly lare::e assumptiori:::, is: 

6 4 ,1 .. 3 x 10,000 Km per year per dr iv er;= 4 . 3 x 10 x 10 
km pee year :::;4 . 3 JC 10 10km 2 X 105 km 

x 105 tests 0 
'-

-
test= 200 ,000 

trip is 100 km, then 
2000 trips or a random 

km Jor every test. I f the average 
there 1~ one rantlom test for every 
teat in 20 years for every drivero 
Repo cl:;ed in 'ro ona th, _Tra_j'fi.c Research J.c-oort lT~ 
_,...S._QQ.tJ~...Teun .. Traff~-~e.s_ ~,1inistry of Transpo rt 
( lie} Linc;ton , 1975) . 
As in st rategic randore testinc, resources are used in 
si tuntions 1;hl re alcohol i s r:10st likely to be involved. 
It 8£11;._ars that the Ministry of Trans9ort is waiting to 
rec cJ v e t hree-rnont hly (July , August anj Se 1) tember) 
acclJcnt admission figures ~rom hospitals before mak i ng 
i.t i..; 1:vnluation. The folfr.oHinc statistics 2.re taken fror.1 
ne1:s1,,11)ers reports., 
r.16 Ji.1Ly, Evening :Post, 
2 ,\.tu '. w::;t,· .Eventn P- Pos t, 
2~1 ,J~J,y , :.S'vc11in1< .Pos t , 

./38 



81 

82 
83 
84 
85 
86 
87 
88 
89 

90 

91 

92 
93 
9LJ 

95 

96 

97 
98 

-3g -

26 July, 1'veni:w Fost. This indication e;ains indirect 
confirmation from a personal comment, Kr B. Jackson, 
Prcaldent of the Retail ~otor Trades Association, 
to the effect that for the month of July, the 
panelbeatinr; trade in "c.he ~iellin gton area suffered 
a seventy perc2nt d.01;-rn-turn in business. Further, 
the ;follington Pree Ambulance Association reported 
attendance at only eighty-five car accidents in 
J"uly 1978, cf. 182 in July 1 977: 17 August, Evening Post. 
26 J·.~1 ~ , 13,Vening Post. 
Ibid. 
Idem. 
11 August, Evening Post. 
Ibid,. 
11 August, Evening Post; 15 August, 1,'vening Post .• 
·1 August, Evenin1I Po st. 
Documented in (1978) 3 A.c.c. Report No.3, 21,. 
trogramme was timed to last a year from October 
its most important feature for present purposes 
tha t it generated considerable public support, 
somothinB not apparent in the New Zealand blitz. 

The 
1977. 
is 

The writer has one reservation about this Canadian 
blitz: of the 32,872 motorists stopped by the 
second rnonth of the programme only 528 were tested; 
that j_s, only 1 . 6 percent uere suspected of drinking 
ancl "ire·ce te::;ted.. The Ne1v Zealand equivalent figure 
on the statistics given, avera~es approximately seventeen 
percent. The Canadians were less selective in 
exercising their discretion to stop motorists. 
ThlG motl·od seems fairlv close to the true ranuom y.,>l.. ., 
f;wedi~;h wethod. hmte, p. e ). Subject to the 
qualifications already stressed in relation to the 
p~ab~bJc ef!ectivene~s in general deterrence of the 
bJ.itz, the Canadian traffic officers do not seem to 
be as eJ :l'ic:1. ent ly utilised, at least in s::,ecific 
det-2r nmce, as their .1:;e1v Zealand counterpartso 
lloss, 11Dete.tTence Ree·o.ined: The Cheshire Constabulary's" 
Breatlla.lyser :E3litz1' (1977) Jourrn:.l of I.e;.:;al Studies.,241. 
This is beca~se the Road Sare~y ~~ per~its, out aoes 
not require, tests i n the cases of rr.oving off<2nce s , 
accl.tlents, or alcohol i n the body. This is the 
eGsen2e of the police discretion. 
Ross, op.clt. n .90,245. 
Ibi'.l•, 247. 
11..8Ifectiveness11 is not defined but seems to be used as 
a synonym for deterrence -Ross makes ri.o elaboration 
and gives no reasons to clarify this introductory 
statement in his article . 
Little, 11Co::.1trol of the Drinking Driver" (1968)54 A.B.A. 
~ 555,558. 
"I~st:i.ro· tecl a t thirty percent: Robertson in Hurst, op. c i t.n. 
38, 9 . This figure is dis;mted by Hurst himself 
(personal cor.:m1ent): ( i) D2ter:::'ence level j_s extremely 
h2.rd to specify (ii ) ~·urely even five percent wou.ld 
.. ce frit:htening ( ten drunken trips : f6rty percent· l,k~i;i,...,.~; 
fifteen trips: fifty-four percen· likelihood) . 
Nith visibility and publicity al&~ playing their parts. 
Cra~ton, op.cit.n.2 pursues this aspect. There is 
conflicting evidenc e as to the effect sanctioned by 
leeislation has on the problem drinkers. Eany such 
drivers do seem to be clinic2.lly alcoholics0 l:aybe 
even these motorists get off the road because of the 
threat, at least for a short period (Hurst, op .. citon.38, 
13)p For the view that fines ma· be more effective than rehabilitative efforts, see ~oss and Blu~enthal, 
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"San ctions for the Drinking Driver: An Experimental 
Study11 

( 1975 ) 4 Jnurn.al of LP.c_al Studj_e_s 285. 
99 Documented in Tra1r1c Research Circular lio.10, op. 

100 
cit.n.52. 
Ibi d ., 1. 

1 · lif.Z. Road Safety Committe.e~, o p .cit.n.26,10. 
See Cramton op.cit.n.2, 996 ; A.L.rt,C. Report, op.cit. 
n.7,111 (para.259); Reuo1~t of the Proceedine:s of the 

2 

3 

4 

5 

Thi_rd'";-Internati~t,a l Conferene;e on Alcohol, Drt1gs 2nd, 
Traf-rJ_c Safetv ~2) for a comt:mrt.0:1 2. Canadian study 

-showing that iwenty-ei ght percent of convicted drinking 
drivers were clinically alcoholics (335); Leeming, 
o:p.cit.n.4, 153. 
See Wal ls and Brownlie, Drink, Drugs and Driving 
( Lorn1on, 1 970) 1 35. -
Documented in Cohen and Preston Caus es and Prevention 
of Road Accidents (London, 1966 ), 208. It appears that 
the campo.ie;n part of the Etobicoke programme (ante,n.89) 
wa3 aimilar. Public response in both cases was good 
·Hi th quite marked changes in attitude towards drinking-
tlrl··rj ng, t.:.nlike the long-term resJ!onse to the .41.2, film 
in l'iew Z!~aland. 
Leewj.ng, op.cit.n.4,100. Leeming t akes a detailed look 
at the use of propaganda in this area. 

6 Lit tle op.clt.n.95, 558a 
7 A.J,.i1--'C..L.lteport. op.cit.n.7, 108 (:para . 254 ) 
8 l'a.r.·sonHf op.cit .. n.5,8; to make gra.Dma.ti cal sense, 

9 

10 
1 1 
1 2 
1 3 
1 4 
1 5 
16 
17 

1 8 
1 9 

20 

2 1 
22 

24 
25 
26 

"They " mnst be _.ceplaced by 11 1 t II or "method II should 
be made ri lural , 
See h.1.ck cr , 'I:he Limits of the Criminal_ Sanction ( Stanford 
Unive i sity, 1968 ), 152 . et seq . 
Ibl <1 , 1 154- ... 

, ·, .~?.) 
Ge ~~n~ ~1 for general and specific deterrence. 
J?:.1c!:P .c , 0:9 .. cl t.n.9, 153 .. 
_BJotm :~_rl10.ssett Oomrrtitte e R$J2.QJ:1., oT) .. cit.n.11, 22 .. 
I bi<1. , 21 • 
IM <l., 2~l .. 
A.L.~.C~ lleport ap.citan.?, 1 06 (pare .247 ). 
Report nf the E=o8ecdin ~s of Second International 
C_g_g_{ercn-ce on Alcohol and Road· Traffj_c , o:p.cit.n.40, 86. 
l 1 7 (l :i ) 1 9 ST • T R .. 1 0 30 • , 
Rous s eau , ~u Contrat Docial (Cheval Ail6 Edition , 1947), 
19~; translated thus: The corn:9lste surrender of each 
as::.,od_ 8.te, -;;-r ith all his richts, to the uhole cornr2unity." 
( Bair , .'.J:.he Essentlal Rous~ (Pe1v York, 1974)t 17). 
For a discussion of the components of ~ousseau s 
Soc1t-i,l Contract theory and a c o1:1parison with Hobbesian 
thou t: ltt, see Hall, Rousseau: An I ntroclu. c tio~ to his 
Pol.11_ical Philo so1Jh (London , 1973), 84-104; also 
DotlgR -recf , Je an-JD cques Rousseau: Authorj_tarian 
Libcrtarian?~Torontot 197 1 )o 
~ee Dodge, op. clt.n.20, 57 -59. 
.A,L,H.C. _ReDort, op.cit.n.7, 110 (pa_ra . 256 )0 
L,~or.r1 lnc;, op.cit.n.4, 171. 
Ante' p •14-.- Prv,c,;,~ cnAltdnh:.Jll.e:½T,.,h·~-
Re u:J '! ' t of ilie ~J e cond Inter.n a tional Conferenr;1i~ o:p.cit. 
n. llO , bo . 
A11t1..!, pp .. G"77. 

27 __b], , ]. ,C, Rer;ort,op .cit.n. 3 ,105 (para . 246 ). 
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28 I ar.t grateful to Dr . P . Hurst , Einist:r;y of Transport, for ~J::c-ovid.int,; information on these t"l'rn surveys . The pur1Jose of pres2nting such "old II mo.terial is to ena.ble comparison ,;i th newer surveys a.:nd ir.. ths.t Hay detect any change in public attitude towards testing and d rln.;;: ing-dri ving . 
29 The survey 1,ms reported 5 ! 'ove""!.er 1977 Au ckland Herald . 30 This was pointed out in the Blennerhasse t t Comm i ttee Report , o p . cit.n .11, 22 . 
3 1 Flml!.":0!__Ze2.land OfficJ&l Ye 8.rhQ~ . (llellington , 1 977 ) Jtos .. 32 IM.d .. 
3 3 Ante , p . It • 
34 (1 974 ) 395 N. Z. P . D. 532 1 pe r Hon . Si r Basi l Arthur, Mi nister of Tr ansport. 
35 ( 197 1 ) 37 6 N.z.r .b. 4284 per Hon . J ~B. Gordon , Mini.s ter of 'Tr ansport. 
36 See post , n ~37 for v i ews of t hose heard , seen or read in the media . 
37 Whi·t8 J. (at N.Z . A. A. Conference , December 1977/ ,Janum:y 1978 rfotor World , 29 ); Autorr.otile Asso c iat i ons in Fohruary/ March 1978 Notor ~iorld ) ; ~r . E . Rowling , (J\p:riJ/111:::.y 1978 :Viator Horld and Evening Post 15 Mar c h 197 8 ); Ho spital Board ( Bvenin .q: Post 15 April 1978 ); Opposition Spo j~::smnn on 'fransport , {Evening Post 21 March 1978 ). 38 The r.unc lL1sion reached by the .A . L . ·a .• otFop .. cit . n . 7 , 110 ( pa:i:a~2:J7 ) .. Cf . t he Blennerhassett Co :~1f.1 ti.tee Reuort., op .. clt.n. 11, 23. 
39 Ro sG , op.clt . n . 90 . 
40 Subj e ct of oourse to the qualifications mentioned ant e, pp~~o> 2L , that blitz level enforc ement is economi cally que ,;tionR.ble, that blitzes are more erosive of c ivil l:i.rrn:...'ti eG t lla11 "normal 11 enfo rcernen t and that freq_uen t bli t?.u;, llave reduced deterrent eff ects . 
Lt 1 .lmte > f'P .. r, .,1. 
42 Ross, np.clt.n. 90 ~ 
43 To restate : the British leg islation is wider than New ~ealantl ' s because suspicion of a moving violation c an cn~stitute cause to uive a breath test . I t must bE:! po:-:w·i;,le , a::.; :,ras done,~in. t:1.e 11 Cheshire blitz", to utills~ the law to its fullest extent~ Preferably , ho~ev2r , as discussed earlier in this conclusion , leg j slo tion similar to that operating in Britain cou l d lie r~uncted here., 
44 H.~L_lZ;lud Gafet v Co rrliilittee Renert., op . cit . n . 26 . 4 5 Ibid u , 1 1 (par a .. 5 . 1 • 4 ) • 
46 J>en;o1v1l 001nr:1ent , Dr . P . Hurst. 
47 ~ •. z. ~i.oc.1cl Sa{-ety _ Committee Heoort_, op . cit.n . 26 , 11 

\ p :Cl C':l ~ 5 • 1 • 4 I • 
48 Ante, p • .3 • 
49 It mny, however, deter drivers because they may be led to be11eve that a lower level means that officers could exercise their discretion to test in 11ider circumstances and c c,11scqtle:1tly could a~i _;J rehend more ~otorists. 
50 A .. K . Grant, Wf!ekly column 1n the lTe~: Ze2.la~d Listene r ·J> 16 ,JL11y 1978 . 
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