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Drink not the third glacs - which thou canst
not tame when once it 1s within thee.

George Herbert

Shakespeare called one of them "hot and rebellious”
and a modern legal writer called the other the "shiny
embodiment of values and desires that are reshaping the
landscape." = In combination, the two form one of the
most lethal weapons of our time. Alcohol and the motor
car, when used 1ln conjunction, are indisputably
responsible for many of the accidents on the road,3
and this 1s now the unwritten and assumed premise of all
legislative efforts in this area.Zl
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to be I«

nd

"drunk 1n charge of any mechanically driven vehicle"
e

It first became a specific offence

o)
o

in the Criminal Justice Act (U.K.) 1925 and to

"drunk while in charge in any public place of any carriage,
horsey cart or steam engine" in sectlon 43 of the Police
Offences Act (N.Z.) 1927. Despite this type of

statutory condemnation of drinking-driving, there has

beea, and remains today, an smbivalence in social

opinlon on the issue: socilety abhors the deaths that
drunken driving can cause, yet does not seem to regard
most motoring offences as "real crime,°

rent research . has confirmed the relatlonship between
drunken driving and motor accidents that the early
Jlegislation reflected.

At a time, therefore, when there is concern and
informed argument about drinking and driving, it is
appropriate to conduct an investigation into some of the
legislative efforts in this direction. In view of recent
controversy, the desirability or otherwise of randon
breath testing will be focused on.

It 1s useful at the outset to explain and clarify the
terminology which can apply to the forms of testinge.

The Australian Law Reform Commission Rerort on
Alcohol, Drugs and Driving stated 7

Ratdom Tests Mmeans] the facility whereby police
may counduct roadside tests on any driver or
person wno has been driving or attempting to
drlve. INo one condition of conduct, accident

or offence on the part of a driver would be
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necessary. No significantinterposition of
reasonable cause or Jjudgment by the police would be
requlred.

It is primarily the lack of a testing prerequisite
which dlstinguishes random testing from other forms of
testing. Thls paper uses "random" in this sense.

Random testing can take two forms: "true" random or
”arbitrary”8 testing, and "strategic" 9 testing.
"Arbitrary" itself refers to two typesof testing: the
practice of setting up roadblocks and testing at wlll,
without any pre-selection of time or place; 10 or
completely discretionary testing whereby tests are glven

to satisfy the personal caprice and whim of an

't officer. |1 "Strategic" random testing is

5y

enforcemer

so called because,in the words of the New Zealand

2T e : RLTEWE - L

Ministry of Tramsport, ih As
fhe systhematic testing of the whole population of
drivers on those routes and at those times when
alcohol lmpairment is most likely.

Porms of testing which have to satisfy a testing

e . . A EO | iz e H S S =y
prerequlsite can be labelled "selective" hecause the

enforcement officer has to select the motorist he will
test, by using +that prerequisite.

It is proposed firstly to delineate the state of
the law in New Zealand and give the background to. and the
legislation in, Great Britain, Victoria and Sweden, These

areas were selected to indicate the different types of

sures taken to combat the drinking-driving problem.

mea
The New Zealand leglislation ostensibly gives the narrowest
povers, Great Britain extends them a little, and Victoria

e
and. Sweden widen them conslderably by removing the "cause

3

. o 9 i e - I3 e o . - 1
to suspect” provision. Victoria utilises the strate

I

gic
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form of random testing while Sweden employs the roadblock
form of true random testing
secondly, an. analysis of the effectiveness of each

e

0
type of measure will be undertaken, based on the res

meterial avallable,
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Thirdly, there will be a consideration of
arguments pepytaining to the rights of the individual, wit
an eixphasis on this debate in the context of random
breath testing.
It 1s hoped that an indication of the leg

direction in which New Zealand might head will emerge from

+Js

the discussion.
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perhaps in order for a fully valid conclusion

to be ruuched, Space requirements demand the exclusion
of some 3ryumentsn19

Into this categ
reduction in the blo i
Initial enquiry indicated that reducing the level to 80nmg
per 100 ml would, in New Zealand, with the present
enforcement patterns, only succeed in the apprehnension
of a further five perecent of drivers, because most

7

offenders apprehended have levels well in excess of t,ls.14

THE LAW IN NEV ZEALAND, BRITAIN, VICTORIA AlTD ST/EDEN

a

S a result of submissions made by the legal and

medlical professions in the early 1960's, the Transport

i
Amendment Act 1996 established a B.A.C level of 100 mg
per 100 mls as a rebuttable presumption of alcoholic

lnpairment. The Amendment was to assist in

<

the detection and
to protect the inn
driliviers

-

n of drunken drivers and...
ngly intoxicated
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100 mg per 100 mlB.A.C as an sbsolute limit. There was
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discussion of tne Act in the Appropriation B
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Jeaxr aild 1% was noted that traffic "officers
AEH Tery srest digarersaat¥T - :
Withn very great discretion f 1n entforecing the law,
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It became compulsory in 1971 for blood szamples to
be taken from motor vehlcle drivers brought to hospital
hecause of road accidents. Also included in the

Amendment of that year was a provislion permitting a

breath test to be glven to a pekson who is suspected

v]

11 accldent Wwhere an o0fficer is

o

of being a driver in
not certaln. Together these provisions closed an
obvious series of loop holes in the law,

In 1974 the law was amended to require only 2]
susplcion that the driver had re COo
regardless of cuantity, before a test could be given.
The Minister of Transport a i

it

This Amendment does not permit traff
to embark upon random testing. T

};;e good cause to suspect that
as bheen drinking . o1
Hoadblocks were excluded.
The provision was not expressly intended to allow

0

J
fficers to patrol outside hotels of "lie in wait", but
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t seems that 1f an officer is?

N
¢

st e e Sees someone
leaving by cal e 1ave good cause to
suspect tha hat pers cn consuming

subject for

Nz
.hxjgi;j' ve Auckland City Counelil - Chilwell J,
T

leghslation permits what
descrlibed as random breatly testing He referred to
section 58A of the Transport Act 1962 which gives a
constable or traffic officer power to require a
specimen of breath for a breath test from a person
thom the officer has good cause to suspect has committed
an offence whlle under the influence of drink, or with
an excesslve amount of alcohol in his blood, or drives or
pis to drive while under the influence of drink

le his B.A.C exce eds 100 mg per

)_-.

ar. drugs, or erives v
100 ml. Together with section 66(1) of

vrlng A) S o ¥ ~ F 3 - T " - = Mg - ~ -+ - ~
wnicn glves an olfflcer or constable power to stop a user
0

of a vehlicle without reason, the officer has power to stop
eny motorist av will, and upon percelving eviéence of
alcoholic lmpalrment, he can demand a2 breath specimen.




"Good case to suspect" means a suspicion founded
; ] : . 24 ..
on reasonable Lrounds: Police v. OuO“fL and” the

susplcion can arise either during the driving or after it
: e 25
has ceased ¢ Police v. Bradley. -

‘ . -

vafety Committee in 1

s
0

mYy Nt DA A
The New Zealand Road

1977
Report decided not to recommend random testi as yet,

but did concede that the need for such powers should be
re-examined.26

This'lt 1s clear that Parliament has consciously
declined to provide legislation for what it understands
by the term "random testing", and that there is an
apparent confllct between Jjudiclal and legislative
thinking on the matter.

It is submitted that Chilwell JJ)s use of the term
random testing in Felton (supra) is not in sccord with the
literature on the subjects It 1s chear that the
New Zealand leglslation gives random powers only in that
1t enables an officer to check a driver for signs of
intoxication. The "reasonable cause to suspect that the
person has recently consumed intoxicating liguor
provision 1s the prerequisite which distinguishes this
form of testlng from random testing.

Ba ("A’ 3] wl

lntLadu<vl Into the House of Commons in January 1966
by Mrs Castle, the Minlster of Transport, the Road Safe
Bill propored random breath testing in the beli
the threat would he an effective deterrent to those who
had drunk a fair amount but felt that they could skl
drlve well enoughe. The random test pro
strougly opposed. The dissolution of Parliament
Interrupted proceedings and when the Bill re-entered the
T

House, these provisions were absent. NMrs Castle insisted

that the princlple of randomness was still present even

after the deletion of the p OVlDLOﬂum what the removal of
the provlisions had done was to<
seoconcentrate the operation of the re“danbrinciple S0
that those who can now be reguired to take a rozd-
side test are more likely to include offenders.

./6
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It is section 2(2)(a) and section 2(2)(b) of the Road
Safety Act that Mrs Castle was referring to. Section 2(2)(a)

constable to demand a breath specimen where an

Ab)

allows a
accident has occurred, from a person whom he has reasonable
cause to believe was driving at the time of the accldent,
elther 2t or near the place where the request was made; and
section 2(2)(b) allows for a test to be taken at a hospital
if the drlver 1s taken there instead of at or near the place
that paragraph (a) specifies,

Section 2(a) provides'the baslie power: toealliforda
first breath test. A specimen can be required where there
ls reasonable cause to suspect that eilther there is
alcohol in the person's body or that he has committed a
moving traffic violatio This 1is the testing prerequisite
which distinguishes this form of testing from random testing.
In thecry thls means that anyone driving with a faulty
side-~light or dead number-plate light can be

£
)

e 5 . . L
a specimen, In practice, this section appears to be

M

asked to provide

28

little used in the absence of a moving traffic violation,

for to enforce 1t apppars *ﬂully to be using random
testing. A concrete violation is usually required.

To be able to requlre a breath test in the case

0
any moving traffic offence is casting the net very wide,

e

The legislation seems to pose no bar to the police
"lying in walt" near hotels, and seeing a person driving

away from an hotel could constitute cause to suszect the

driver of having alcohol 1in his bodyQBO

"Reasonable cause to suspect" is a metter of particular

Q
(N

rcunstances which 1s subjectively determined:

o1
-
»

icliicol v. Peters As in New Zealand the suspicion
h

does not have to be aroused during the period of actual

4 - 2
driving: Plmmer v. Everett.p

A counstable can stop the dereﬁ?of any vehicle without
ffic Act 1960,

Hoever thils sectlon merely lays down a power, not a duty, and

p
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reason, under statute: section 223/Road
1f the ufrlcor's conduct was prima facle an unlawful

g Torteorenmp 7 1T Al 1T he r T v AT - r - o
interference with a person's liberty or propert ty, then in
the absence of a statutory or common law duty, or if there
was an uwnjustifiable use of powers assoclated with such a
duty, an officer would not be able to st

Reg v. Waterfield. 35

Lhe leglislation has gilven rise to a plethora of

cases seeklang to probe its loopholes. The Alcotest 80, the
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breath screening device used in Eritain, contains specific
instructions and under the legislation it had to be approved
by the Secretary of Statee. Motorists evaded prosecution
by claiming that no evidence had been produced to show that
the devi@e used was an approved one.34 Similarly they
tried to plead that the instructions were not complied with,
initially a successful defence because the approval by the
Secretary of State includes approval of the instructions
for use of the instrument: R v. Chapman, >

However, this defence was rejected by the House of Iords
in D.EP v. Carey 36 and the court took the opportunity to
reduce the importance of the procedure; the policeman only
has to act in good falth and endeavouf to use the devise
correctlyﬁz It seems that in their attempts to comply with
the instructions by walting 20 minutes between tests, the
police had opened up new loopholes by detaining motorists:
the motorist who walked away from his car was no longer a
"driver" under the Act, and the driver who smoked s

.

clgarette could invalidate the test.

C. Victoria

eemlanis cyuaea

Section 80E of the Motor Car (Driving ; Offences) Act 1971

2
enpOwered a member of the police force to acquire a

preliminary breath test if ha had Teasonable grounds

based upon his personal observations for believing that
the driver .. had consumed intoxicating liquor within
the two preceding hours and that the ability of

such driver or person to drive a motor car could be impaired
thereby ; or if the driver was lnvolved in an accident.
A& full breath te 1f reading over 50 ng per 100 ml, was
prima facie evidence of intoxication, not an absolute
indication.

sectlion 2 of the Motor Car (Breath Testing Stations) Act

1976 eliminates +this type of prerequisite which se’

road blocks, or testing stations, to administer preliminarY

ection2f

tests, and failure to undergo a test when required is an offence ¢/
An officer can stop whom he desires, whem he desires, and

Lest wlthout having any cause to suspect alcoholic

3 ~3- &) - 2 TS = {3 4- Pl - NP
In practfce, in Victoria, testing
arrangzed wlth the stations being set up

where,drunken drivers are likely to be




2
with some falr play in regard to taverns and restaurants.”

The prima facie rule is an unusual feature of testing
leglslation. As well as Lhis, there 1s no lrrebutable presumptlon
(or "statutory lie") that the B.A.C. shown on a test subsequen
to driving is the same as that present during drivings it
is an offence to have consumed enough alcohol after driving
to account for the excess B.A.C. above 50mg.

e reden

oweden pOSbeSSGS true randon test legislation. Random

tests are Just that: sites are not chosen on the basis of

frequent violatlions. Roadblocks are set up anywhere, a

times spread over 24 hours. Tests are made in all severe
injury accldents, conditions permitting, (there is no hospital
blood test law, so some drivers must be missed) and in others
when there is cause for suspicion (such as single vehicle

crashes

.)'

. o - . o o - g
The flrst per se law was introduced in Sweden in 1941}]
If said driver 1s found to have had an alcohol
concerncrationiin bhisehloedisof i lisbiper millicuor
higher he shall be deemed to have been impaired..e..
There was also a second degree offence for those with
OeB=1.5 par mille in thelr blood. This legislation
remained 1n force untll the present law, the only interim
change belng a reduction to 0.5 p er mille (50 ng per 100 ml)

~ 3 'Vﬂ
(sl et Lisilgl

Cod

e of Statutes)

breath tests can take place without any

susplcion of offence

40

a.f

any

gainst traffic

1
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The leglislation permits (1) plaﬂned checks to take place,
(i1) tests to be given in accident situations, and
(111) tests to be given where there is susoicion of an
offence Dbearlng on speed of travel, failing to stop a
vehlcle at the sign of a police officer or at a traffic
light or road sign, or falling to have the vehicle lights
switched on when obliged.

The leglslation was originally intended to self-
destruct, that is, to terminate, at the end of a year

t has slnce been
strength of the

has been made permanent

e 1975-1976 year), but i
that

it

is worth noting the
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motoring organisations in Sweden) .
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By "efrective" is meant deterrent effects The two
primary varameters of deterrence o~e the subjective risk
of aporrehension (i.e. the perceived rigk of »prehension

0
by the offender or the potential offender) and +the
objectlive risk of epprehension (
apprenenslion determined by the enforwement level),

fective deterrence rea uires a belief on the part
of those who drive when intoxicated that violators stand
a good chance of being detected and once detected punished.

In this process +the following three factors are necgssary:

(1). Public knowledge as a threshold requirement

{183y The credlbility of threats €+Z%s pEODlE must believe that
Tthe agency is capable of enforeci ing the threat by
perheps using a visible threat (such as road_blocks .45
Objective risks o

deterrence. A hi

level and 5‘1044

@k@ chjective nvﬁ%“hiiity of agnrehen“ic;
to inecrease or decresse along with varia
=
v

bresence ol enforcenen: machinery,
And, inproved enforcement of prohibitions ageinst drink

g wWill reduce accidents.4 However, ”ﬁmproved
has to create a very large increase in
pprenensions of drivers or at least 2 public be
vhe increase is large,in order to be erf eCuL»e.A
he publicity campaign, at least in the short term,
ilcreases the perceived credibility of the legal threat, but

as personal experience accumulates, the rerceptions of risk

: /
tend to deerease,'{

These comments represent the views of a little o:E St he

tradit

lonal literature on deterrence. Data will nss be
presented from the four legislatures in order +o substantiate
these opinions.,

A.. New Zealand

Lo evaluate effectiveness it is userful to measure
o)

whet, 1f any, effect on drinking and driving the legislative
Te)
¥ -~ (¥
changes since 1969 have made,49

1+ The effegt of the 1969 Anendment

The Amendment only took effect in the las:
of 1969,
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In 1968, in fatal accidents the reported level of alcohol
involvement was twenty-three percent and in the last eight
months of 1969 it was twenty-five percent. In non-fatal
Injury crashes reported alcohol involvement was eight percent
in 1968 and eleven percent in 1969 after enactment of the
Amendment. The very small changes following the law are
not indlcative of a deterrent effecte.

Another method of evaluaticn is to compa the total
numbers of fatal and non-fatal crashes in the relevant perilods.
In 1968 there were 465 fatal crashes and in the last eight
months of 1969 the annual rate was 501. The first four
month period of 1969 represented an annual rate of 534, and
the 1970 figure was 578. It is thus possible that the
leglslation slowed the increase in fatalities, but again the
ohanges are too small to provide a sure indication. HNon-fatal
crashes nuubered 11,599 in 1968, the 1969 pre-law figure rate
11,971 and the post-law elght months rate was 12,722, Yet
agaln, any change is too slight to support a conclusion.

In general, alcohol is more common in single vehicle

oad crashes which occur at night, are serious and take place
49

during the weekend.

1

During the e

It

(93]

ght month:
of the new law, there was a reduction in the percent increase
in night-time fatalities. In 1970 the rate reached a new high,
but 1t 1s arguable that the legislation slowed the trend.

The night non-fatal injury rate did not decline at the same

time so the fatality reduction was probably a chance event.
The law had no measur :able effect on weekend night crashes,
but was followed by a slight decrease in single vehicle

crashes, a three percent decrease, when the previous znnual

rate had been increasing by nine percent.

The legislation had little influence on the proportions
of all road deaths and injuries,that occured during main

drivking hours (6 pm to 3 am). In the twelve months after
e

the law was Introduced, the proportions declined to 0.92

(fatallties) percent and 0.98 (injurics) vercent of the

previous year's figures.
2. The 1974 Apendment ¢ suspicion of the consumption of

some alcohol

Because of economic fluctuations and the energy shortage
at the time, it is difficult to evaluate the effect of the
Amendment. However in terms of enforcement activity there

a

=
marked change. Under the new law the number of blood

o/ 11

[ter introduction




A

tests revealing levels above 150 mg was six teen p€1$
hi
than before the Amendment, and twenty-seven percents/for tests

ent nigher
er

giving levels of 150mg and below. Since ninety-six percent
of those tested continuedto be convicted, the Amendment
resulted in a large increase in convictions. It is clear
that the 1974 Amendment resulted in an increase in the rezl
risk of ug;reheﬂSiOE,J1

o = -2 » - - 1 -
of the law 5 it is doubtful whether the drivers themselves

but due to lack of public knowledge

percelved the lncrease in risk. If the drivers have little

knowledge of the law it could scarcely have a deterrent effect.
B. Great Britain

The followlng results, unlike the New Zealand statis les,

.t.’
11 have to bhe seen in the light of the public controvers sy
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surrounding random breath testing and the broad publicity
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campalgn prior to the inception o:

9 October, 1967, The advanta

drivers' increase in DPerception of the risk of being

apprenended and to the specific deterrent effect, was

_!l.:u g s A

the wildespread knowledge smong drivers of the provisions

| e
of the actual legislation.'"’”

] r . T

Great Sritain lmmedlately achleved a substantial

decrease in total road fatalities. There was a similar

trend in injury flgures ¢ in the first year of the breath

test, overall casualty figures showed a reduction of

fifteen percent in deaths, eleven rercent in serious injuriles
Figure 1 ”4_ _ and ten percent in slight

U injuries. The reduction is

even more impressive when it

1s noted that between 1963

and 1966, there was an annual

increase of four percent in

deaths, four percent in serious

injuries and two percent in

U1

-
slight injuries.”

precise result of the breath-
EA

i B ot e D st n .

sting law, fatalities and serious injuries during ni zht-

=
time weekend hours ecan be measured.
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It 18 possible to display data
sharp effect of the legislation during drinking hours only.
t

This isolates even more precisely fect of the legislation

et the tlmes it 1s most likelyfﬁo b
Figure 3
CAR INVOLVEMENT IN FATAL AND SERIOUS
\CCIDENTS UO o | D s

‘FO

N
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Pre-1967 Act 1967 Act

- 8 el 7 2 fx T/ | o] T

Year Y63 Y64 165 166 ‘67 '68 '69 '70

Mve possible reosons have been given-~ for the drop in
fatallities and lnjuries at night-time weekend hours and

luring drinking hours:

C‘,.

i
(1) Reduced travel which led to fewer actual casualties,
s

e
i) Reduced consumption of alcohol, although not the

(

propor

1

tlon of alcohol attributable to drinking drivers

(1i1) Yore careful dri nking by drivers before driving so that
they might drink over a longer period or have food z2s well

or go longer without a drink. The result is a lower B.A.C.
(iv) Separating drinking and drivin hile continulng both

AN 3% i P O T D I I T I R s L O
(1) and (11) are unsubstantiated by statistics;

e
ek
=
v

Wi




In terms of the objecti
the legislation had a sharp
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constant,

numbers ol

Year
1968
1969
1970
1971
1972

wecondly,

indication

under the

Mizure 6

F——1968———I9

1970

_,,__;

69—

Total breath tests administered.

48,100
55, 100
69, 500
91,200
112,700

18 reflected in
] . 30,00
relevant xCJCS. O‘ 0
27,000
24,000
62 21,000
18,000
S 15,000
&
> 12,000
&
b 9000
6,000
3,000

1961 '62

the same high objective

26, 400
31,580
39,400
56, 300
69,700
risk of

total

—— Road Traffic Acts, 1960-62
|~ —o— Road Safaty Act , 1967
S T0TAL

| ! I I I

apprehensi

number of drinking

apprehension, firstly

enforcement

initlial effect continued into the 1970's, and the
of tests recording positive readings remained
perhaps surprising in view of the increases in
Leats,
Plaure 5 61
Number of tests Number positive % positive
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(L1) Depicting the wasteful use of endorcement resources of the
random test method
1A% and {43,

'he arbltrary Swedish method makes no selection of

N
o
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driver according to time and place oLk

of laws; therefore its

rce
be lower than tests administe
and times known for drinkin

may not be wasteful in the sense of its effectivene

e
chelence. Write bmits that view (
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(iv) Convicted people are of

y—,
\'D

n those with a2lcohol problems
4.

so that "normal" people have been deterred from drinking and

m

driving. This 1is not necessarily the effect of the
legislation: neither the 1941 introduction of ver se
legislation nor the 1957 reduction in the legal limit is
assoclated with any marked reduction in fatalities which
would indicate deterrence of the "normal pe 0)1e,72

The introduction of random test legislation had no
effect on the verbally reported perceived risk af
apprehenslon which was very low: béth before and after the
initiation of the law, it was one percent in normal driving,
twenty~flve percent' in recicless driving and twenty-five per-
cent in drunken reckless driving.79 Publicity of the
leglislatlon was negligible. Awareness or basic knowledge
of the leglislation, views as to its legitimacy or fairness,
early detectlon of drinking drive ers, as well as visible and
publicised enforcement would increase the subjective
perceptjon.fd

wtrategic random testing, which

N

admits of the times and conditions when alcohol related
accldents do occur (to restate: single vehicle, night and
weekend during drinking hours), could well have resulted

in a grteater perceived risk. It seems to be a more efficient
use of enforcement resources,

De The Blitz

—
<

New Zealand, until July 1978, the only documented
blitzes were ones ailmed at altering general road behaviour
rather than at deterring the impaired driver. 75

A month long intensive traffic enforcement Programme
was conducted in Christchurch in October-November 1973. The
aims of the blitz were:
(1) To prevent aceldents through selective enforcement.

(11) To publicise current traffic law.
c

}.._)

The results included a twenty~three percent drop in

the total number of traffic accldents and a sixtyve-s
percent rveduction in the number of serious accidents

However the problems that the Bri

tlsh breath test
legislation faced in relation to long térm deterrent effects
delel SR al=Ya } el \ T 117 ¢ AT O 1 f o Rt 1o - ~
ecurred here. 4 gradual reversion to previous motoring
)3 . L. » ol 1 = -
nabits wa ecorded after the blitz. Purther there wa
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conducted.
sgtatistical
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stopped more than 4,500 vehicles.

breath tests, 477 second tests and 401

This

normal n

Reglonal statistics differed widely.
the first

were talk
tests,
weekend
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number of blood

first six
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te of writing,
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second weekend produ

church remained stati

second weekend with thirtyv-fo

In Wellington eleven

flrst weekend and nine
Initial indications were ¢

(1) The acc

years' fi

was alre

Eha

Jear

ldent

LZUresS.

ady lowe

last

1

rates nationwide
81
It

r for the

Seems ) hov

SBaliaTHR Sileler

vear. (although

e e

ever,

enforcement
whatever legislation is in force.’
1978 (whi
weekends), a nationwide drinking-driving blitz
the da
evidence had been completed.77
days of the blitz,
They gave 623 first

ced
c

were

on the

that

night

valuation of

blood

will increase
/2

2

eda

1

ch iacluded thee

7as
the

trafflic officers

78

testse

tests was about three times the

In Auckland in
the blitz, twenty-six blood tests
fifty blood
from the first

ur blood samples

given blood

second.,

were down on the previous

the

road toll

in July in this
pre-blitz publicity could

have accounted for this by making drivers more careful
in either drinking or driving or both).
ii)There was a sulstantial dcop in the numbers of vehicles
Qo
on the road at high-risk pcriodgdd
11)There was a reduced occupancy rate of hotel car parks;
many hotels reported reduced patronage but bottle stores
repovted an increase in trade. This possibly indicates
that people chose to drink at home rather than drink in
s

hotels, -~

Taxl services were being used far more than nor:nal,84
v) There might have been a slight decrease in general
violent and anti-social behaviour during the blitz.
However, figures on this aspect seem too con radictory
(for example, Wellington showed a decrezse but Auckland
displayed a substantial increase durlng the blitg period§,
and any connectlon between a stated drop in the perjury
B8 i e f‘:-('J . :
- Lgules and the blitz seems too dubious for any conclusion

to be re

:
achede

s /18
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into thelr
Cont

enporaneously, a

ctiveness can lie in its unexpectedness. Reports

because i1t was not

revious drink]

Ontario, Canada,

-driving: The entire programme which was called

ReI.D.Es (Reducing Impaired Driving in Etibicoke) also
incorporated a campalign which utilised factually presented
hlets to inform people of the drinking-driving laws and
lev: accldent statistics. As in the New Zealand blitaz,
€ luatlon 1s not complete, but it 1s clear that the number of
alcohol-~related accidents has

One
focusi
blitze A

1cal loeation.

4 ’ - v-',,‘ Y Yy @
LG OELLCEeTS S

way of utllising enforce

1s to focus both on the problem and on a

e rorcenan

conducted on t
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Humber
Y in
weptember 1975

Traffic law violation 970
Accident (no injury) 131
Accident (injury) 137
Suspiclon of alcohol 38

1625

a phenomenal reduction in
in the Christehurch: blitz,
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There are two further salient points:
(1) Desplte a lack of specific instruction on the matter,
during the blitz the occasions when there was suspicion of
alcohol in the blood rose conslderably. There was clearly

a wide range of

a8 indications of

on during routine
total rose to six
(11) The greate
drivexns
that in
likely
In
of publicity:
televi

st

routine

to use

(51
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increase in breath tests occurred

ement situations police were not
discretion to test.

the campaign was accompanied by a
tchurch there were seventy-elght
sements and a summary of the Road Co
in Cheshire the press dealt with th
became:a public controvexry; in the

in

was
tThe

blitz,
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intensive
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report on the Cheshire Lz
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effectiveness
r law,
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He(e

eglslatic 2s fully as possible, end the contrast wit
normal enforcement patterns.

Per

haps

a major drawback maximum enforcement as

o , ¥ C
2 blitz can be expressed in the neg waUﬂer.)5

To increase enforcement to suect high level that

' ng drivers will be appreh 1 on ne%rly

y instance i1s not only diste ul but
economically questionzable.
However this level of enforcement is not the aim;

. A . Q¢
the goal to deterrence level \nly’G S
g Ml o 4 oy denedon 3 T o = 5 9
that the driver perceives a high risk of apprehension,”

A level

of

©o

patent

e LS required
for deterrence is inefficien®t bec use ceterrence by
penalty is quite possibly the wrong tool to use to deal
wlth persistent drinki drivers as the retidivism rate
and because reveating a blitz very bly lessens its

impact.

now

the

mnea

D

to interpret

ting

an indication

very

2.SU

1t 1s submitted +that thic blitz does
int up deficliencies in the legislation
indicate is the result vhen there
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One way of reducing drinking and driving before the
event. is to try to convince people not tc use alcohol in
} T

conjunction with the automobile, by means of a publicit

campalgne
In New Zealand, in September 1974, a campail

&
conducted, centred on a spe ly produced film, 479,

wh had intens icitye”” It was estimated
that between fifty-fo per and sixty-eight percent of

Zealand aged fifteen years

i how little they
Lf ink and drive.

(b) To nlo“ot the safety value of not driving after
inking

*
(c) To start to change a person's attitude from one of
mpathy with the convicted ux?ilp ing driver to one

L
Sy 1
of hostility.
develop in the convicted drinking driver or the
ilsglivings about a sense of

.
Hl11is§
€

e main conclusion was based on surveys ol vehlcles used
he campeign and on home iaterviews
after the filming of 479. In thke short term the campaign

AT )
)

and driving, but 1t did

1))

nenging some verbal expression

RS (&

(A
}=
=
ot
C

not result in any change in drinking hablits or methods of

It 1s clear that there is a difficulty in making
anything more then a "temporary deterrent effect"! appear,
and even this seems dublous.
It is also clear that there are important value judgments
involved in oreparing such a campaign and that these can be
of doubtfulvalidity. The comparison in the film 479
between a driver and 2 child molester is patently exaggerated;

i1

and the attempt to engender hostility towards the drinkin
driver 1s curiocus when research has shown that a convicted
drinking driver mey deserve symg

an alcohol problem vwhich requires treatmente.

4
|
e

there was a mprehensive threatening

publicity campaign a ccompanying the 1967 law which emphasised
Wil cucheiri ' g ‘
the risk of being avprehendeds/included = government pamphlet

= <
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Law _on Drinking and Driving - The

- Ll

Should Know

O s

criticised for its too liberal statemen

M2 e S et e e
L01S JC,(‘/'_‘_,?C OFf disboxrtia Lol or uk,:;LIeu;Url(-‘e.L 11’1‘{;

gh subjective risk of apprehensi
the short term is effective as long as it does not distort
S0 much as to be ridiculous (as 479 did by use of the
child molester metaphor.) A longer effect is hard to
achleve, but seems to have been demonstrated in the
British campaign at Christmas, 1964, "Don't Ask a Man to
4

Drink and Drive." It incorporated positive efforts to

make people aware of the casualties in their locality,

$.

vas netion~-wide and was almed at all citizens, not only

the motorist,.
Any discussion of campaigns must be qualified bv +h
LY Gl S eSS 1.0) I dllpPpalgris mustct pe ChL bl 1 e ct DY uvae

statement
Tuu much prapaganda has adulling effect, and
e :nln~ll” over-reaches itself For a successful
A the fear of detec
idla must be balanced
'ulty enthusiasm and a wi
ing=-driving.

III. THE LIBERTIES QUESTION

The central concern, of course, is to
balance between the desire to preserve

liberties and e o0 prevent conduc
ls soclally harmf

0
to test; +thils discussion takes a look at the pPrepvequisite
("cavse to suspect") and other safeguards which limit the

povers To test and the considerations which argue that
powers should be limited. While all ths
to testing in general, it is obvious that

ik

nore etrongly to random and blitz leve:

1)

leglislation because these involve more

A Ve
body in breath

N ™ o e

_L:\;’/ \B,LOl.Zl
Drivin Bazt 1n
i o ool e & 3wl
CeST constitutes
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testing for offences by ticket inspections on trains and

oL

hecks at sirports and testing of vehicles

Q

5]
on the highways
The opposing argument is that

seeo in a law ablding soclety the m
are ¢ not particul:

aug S 0Tt int since tney
will only affect adversely

thod by which offender
1
10 offend.

It represents what has been termed the “erime control"
model of the criminal law, which places an emphasis on

q

efficient maintenance of order.

It reduces the importance

of procedural safeguards for the defendant beczuse repression

of criminal conduct is the most important fundtion of the
criminal system. There is a "mood" or attitude in the law
enforcement machinery which presumes the gullt of the
offeadewﬂlo
In referring to the efficlent maintenance of law and
order, the "erime contrcl" model in the breath test
context sssumes that the various legislative measures are
effective in both specific and general deterrencee.
An alternative view of the criminal law, termed the
"que process" model, emphasises safeguards for the
defendants the right to legal counsel, the right to Xnow
the speclfic charges, and the right to cross-examine and
call witnesses. If the method of treatment is to treat

the accused as lnnocent until proven guilty, then the

method of apprehending suspected offenders 1s very lmportant.

And a free soclety, in this liberal view, must guard agains
condemnation of the innocent at the exvense of freeing some
of the blameworthye.

Mnother wav of describing the testing process 1s as
v o ]
nl
2, B

an Minvasion of personal freedom he Blennerhassett

Comnlttee on Drinking and Driving welghed this conslderatio
against the view that British law, as it stands, fosters th
< - L3 s e o

delusion that it is ‘saf

e’ to drink and drive ... S0 long

s

as one believes one can avoid an accident or moving traffile
n 14

offences

Referring to the need to provide a flexible framework

for the use of police resources, the Committee concluded
sed in officers to admini

0
breath tests is not an unacceptable invasicn of libertve ! 2
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International Covienant en Clvil
Part III, Article 9 of the

arrest or detention, and Articl
prevents arbltrary or unlawful

and unlawful attacks on honour
Commlssion saild in relation to

Covenant imposed a duty which w

present context."
ath

“eruel,

Requlring bre sSpecimens

inhuman g

a

moGELrLsE L0

prohibited by both the Universa

and the European Convention
2
Ri ohts 'S

)
The question of

for

s

actual leg

ts and leglislative safeg

motorists

nentioned in this context.

As menhiuned, there was

11967 Roe vafety Act in Britailn
gave rise to three innovaivio

occasioned thisattitudes:
(1) The possibility of arrest 1
suspect a law violation (as in

t

(11) Forcing the accused to co-operate actively in a
proceeding against hipsefilion-co~operation (without
reasonable cxcuse) results in o fine not gxeeeding £504
Bven with a reasonable excuse the police can set wide
enquirles in motion and the accused who wishes to vindicate
himself may have to submit to arrest and the indignity of
police procedure followed by a court hearing before he can
expect to do Bo, This is cause the police, in arresting
for failure to supply a breath specimen, have no concern with
reasonable excuse. "This is a matter ent for the
couwt”lu, and absence of alcohol is not a reasonable
excuses M V. Peters (supra).

an offence to refus tc undergo a

: section 80EA(T7) (b) of The lotor

tions) Aect 1976. In New Zealand

C 0 20 L eal

ansport Act
accept blood test is an offen
more than "refusal. It would,

Covenant

and reputation.

nd degrading

sras Beollib

oreverl

(=
= (=

e’ ot the me
interference with privacy
The
random testing
as '"relevant in the

is perhaps even subjecting
treatment" as

1l Declaration of Human Rights

the Protection of Humen

rislative oppression of
guards: for motorisitstecanl be
Judicial hostility to the
+ The legislation

ns in eriminal law which
n the absence of reason to
the accident situation).

is “te 2 blgod tests ‘seetlion
1962. Failure or refusal to
N Hems s e | | 2

2B dalrlure wou.ld cover

W e 2 = o - " ']

1t 1s suggested, includ
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someone who was too drunk to provide a breath specimen,
a situation "refusal" does not apply toe.
1ii) Condemnation as criminal of what is a condition that
cannot precisely be known by the violator. He does not
necessarily know of h
The British Road lew Zealand

Transport Act 1962 do

(1) Requests for roadside breath tests can only come from

.

in New

e

a uniformed police constable (

Lea

) of

ns

onsta
safe t»

ble

- 41
a1atus

S il e A e e ,
Home wecretary in Britain, Minister in New Zealand under
o, i . A _ Fita = m. = : A 3
Section 58A(6)(a) of the Transport Act).

L R 1 ~ i non ol o >~ 4~ v S Nl

(11i1) No patient in hospital can be ask

without the consent e¢f the medical T
(New Zealand: section 58D of the Trans
i 15 oo 0 O g S 5 v e =, TS 13
Britalne: sectbion "_(f:‘) : (O) of the
A= W - - B 1 - ) o 5
(iv) Pailure to have a roadside breath
opportunity td provide one at the police
blood or urine sample can be demanded (Br
of the R I Safetv vt e Tanland s M+
1l tae o Lowalelty ACL; New 4Lea.lalld. )

< + VY 2 A Firy £y, ot M eaney T - A A+

CCLLOIL DO ) (@91 U [LS B LVIIQL'O, C ACT )e

(v) Onl; gglstered medical practitloner may take a
R e Y -5 s e - N By D B w ) AT AL B g 3
blcod test (ew Zealand: section 58B(1) of the Transvort

A ot e E e T TPV o [P | TV & A =
Act; Britain: section 2(1). of the Road Traffic Act 1962),

2 e S TSP e 4+ 1A L, -~ ot 1oy ~ L =t v

(vL) In Britain the coanstable must warn the motorist that
refusal to supply a2 blood specimen may make him liable to
imprisonment, a fine and
<y e DY 4= ¢ - o AT Av.T T Lo & <41 < 5 - -2 =
(vii) In Britain and New Zealand the person supplying the
i Svey e L s £ rend o S e PRl - - S T =
blood sample is entitled to retain a portion of the sample
for a private analysis to be carried out.

-y 4 y o B 0 k) e . o P TN, il . " o . .
Probably the most significamntsafeguard in legislation
2 i Y = E My o - \
ig the ood cause to spect" (ew Zealand) or "reasonable
o nanpet M (Brs +035 7 pAErS A A = AR R e i S L
e Lo RIES ! priialin )POVIsS1Ion walecn ranaosi tesStln
lacks. It is this prerequisite which distinguishes the
randor k situation from what is commonly called the
random Test glituation. It is this stioulation which means

L’ +- t e ves T cernan must o A 5y | i N B oy s o o= 2
s | U U i ULl Gear]l IHUsS L € Ol = L0 UL L0 af ).LALI‘ lfl:. L‘.; o1k
Lhe 1inc dual’s liberty. However it hes zlready been made
clear that an officer can stop a motorist and bv observing

= > ¥ s <O

his behavio peyd 7 5 et ek o — g
his behaviour gain to suspect, (in XNew Zealand),or




even test where there has been a moving violation (in
26

Britaln,- subject to the Waterfield (supra) qualification).

There 1s, in practice, room for very wide enforcement,
It 15 nearly impossible to gauge the vresent societal
feeling as to the importance of individuzl liberties in
this area. There are perhaps only three indications:
1. Public surveys in New Zealand and ones included in
both the Australian Law Reform Comnmission ang Blennerhassett
Committee Repor orm of random testing
seems to be fev de In the Commission's poll, fifty-seven
percent of the total sample was in favour of a form of

random testing (the definition given being that of the

&

abllity to stop motorists at any time, whether or not they

have committed an offence - no testing prerequisite)

. 2

thirty-nine percent opposed it. if
The Blennerhassett Committee included public surveys

carried out between 1968 and 1975. There was a trend

D

towards favourling random testing wilth, in 1975 forty-eight

percent advocating and thirty-seven percent OppPoSing HiGe

In New Zealand several surveys nave been conducted.
In 1973, the Heylen Research Institute asked the following
question of 1000 randomly selected people..

whould 1t be made possible for = policeman or
traftle officer to stop any vehlcle, at any time,
and glve the driver a random breath test?
Forty-four percent were in favour of this, and fifty-five

percent opposed it (one percent had no opinion or did not XNnow) .

in sSeptember 1975, the Department of > Statistic

A

the following question of 1000 veople,

should a breath test be able to be glven to any driver,

whether or not he appears to have been drinking?
Twenty-four percent said " yes"; sixty-seven percent of the
poll sample replied: "no; only when he appears to be un

o
Sos. & g s Al o ! iy SR o i
the 1nfluence”; four percent said "not at all'; four per

28

had no org 1n10n.

In September 1977, the New Zealand Herald andg the
.

V—s

§o 48 - i 8 ot C’_} e : Spepys 3 4 e ] .
vatlonal Research Buexau asked the following question

D)
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a randomly select

Do you believe

U
random for breat)

g o 4 a oL Ao e bl 5 i2 SO | | § ~ vie
Fifty-two percent of the sample replied "yes", Tforty~-five
percent replied "no" and three perecent remaired undecided.

T ~ 4 s g o ; < U T o T (O o

Doubts can be cast upon the utility of such surveys when
4 Dhora awe r S A ety 3 & - -+ 4 1 i i
(1) There al’e Widespread misconceptions about the value

o (" O o +ha e B = ol z 35
alld even the nature g7 random testing, -0 o /20




i1) There is, of course, no

Australian survey results, or the 1
would be reproduced or even approximated in Hew
in September 1978 when a recent blitz and considerable

o

publiclty nave done much to bring the irresponsibdb
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3

of the derinklng driver to the public attentione.
o A o

(i1i) The questi

content. PFor instance the

gulte likely have evoked a 4
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Australian Commission's surve
the word "randonm" andthus dhitend to conjure up the
unpleasant image of roadblocks.
(1v) The road toll at the time of each survey ver possibly
influenced responses.

The 1973 Heylen poll was conducted in a year of
(837 j1) road fatalities. It would have been more 1
that people would have advocated strong action agains
drinking drivers in that year than in 1975, (in the Department
of Btatisblus poll)sa year in which r ad fatalities were
relatively low ((f) )

statements already given,”’Zconfusineg. It appears that

2+ Parliamentary feeling is, if will be seen from the
o

W

the rights of socliety to be free from the drunken menace

34

are baramounte

It certainly

exprnsa MO I

3

roade

- >
ba d~fink d“ivers.

However, members also secem to rezard the testine
prerequlisite as a necessary inclusion in any legislation, #
Je Lhe Views of the media, through ec
+h QA Brac (s [ 2 o} == Nal henai ™ =Wl 2 b o] a) -t he 51 3
Lhose wno are read, heard or seen through the media
possibly provide an indigacion of the predominant stance
zL he
in society. Witness /10 June 1978, issue of The Dominion

in which the ‘si'uu'nl talked of "misguided civil
he
liEbertarians" :nd/1/ June 1978 JIvening Post editorial

whiel advocated a tougher line ava

drivers and talked of "motoring




IV. SUMIARY

1. New Zealand and British legislative provisi

termed random checks.

1

without reason (subject to the Water:

fleld qua

4

c
Britain),but if they wish to test they must satisfy
prerequisite of "cause to susvect.!

The British legislation is wider than that in New
Zzealand. BSusplcion of a moving traffic
sufflce as gmunds to test.
In practice there are wide powers to test.

2. Victoria and Sweden have random testing powers. Viectoria
chooses to exercise the powers strategically. Sweden uses
true random testing.
5« Nelther New Zealand, Victorian nor Swedish legislation has
been proven effective in reducing drinking and driving at
formal® enforcement levels.
4. Britlish legislation was effective in the short term.
Publicity, visible enforcement and hi
of the risk contributed to this. In the long term, the
effect diminlshed because the risk decreased in driverd
perceptions.
By Objective risk of aporehens sion, that is, the real
eniorcement level, plays a part in initiating and maintainine
the deterrent effect of legislation.
6. Blitz enforcement which raised the subjective and ob
risk is in 1ts nature a short term mode. Such an en
level &5 economically questionable over a lon:
7. Bnforcement on a truly random basis is an inefficl

of valuable resources. Stratecic oy selective testir

places resources at sites and times wt
R i e ~ T 21lrad s
lwpalrment 1s most likely.

¢ n A i e e e s T o e A
8. The clvil liberties arcuments sre very complex and

encompass opinlons from a view of 2 breath test as an
assault to viewing it as an expression in Soclz2l Contract
T e e o b B . [ P Y e . A IO nJ - +» - -
terms of the individual suomission to the social will.
I.L s A oy 1 . N e e sk S | g ey . o L - o

vorbtlils LLAU pPpresent soclal views Tfavol Llvderalisling the
law ar DYV nely nlac Tthne 1 t g £

a lereny oy P44Ce tne rizants of soci Y

; 1 . -
anead ol those of the individual.

o 30




Ve CONCLUSION

When he cammenced res okt Aotiel ki ol naper, the writer
-
held the widely accepted view”! that legislation giving
the police an unfettered discretion would be the most

effective

measure i
o}

C The argument and attempt a conclusi
waste

okii ng, 1t is submitted, is a w use
of resources. ”® in that the apprehension rate for drinkinge
drivers cannot be as high as a method which selects Simes

and sites to place enforcement ma inery. Of course, this

valification that vislble true random

%
testing may succeed in general deterrence

A 1T, P . = =t PR e ®r RSSOl SIS S S = 5
4 strateglc or selective form of testing seems to
s = oot 1O 5y 4 3 A atelat a ~ N TT )
make best use of the resources avallable.

L - s
Lhne central concern

to be free from a

or arbltrary forms, with

to be imposing a loss of individusal liberty in return for

an laeffective counter-meas SUTE e dl

and wilthout objective cause coerce a person into co-ope

J n pers
§ 3 el " - - o opa e e s ’ }
wivn authorities against himbelf cannot be given ligntly,
1 - v L~ = ndl v O T e 1 c o = e 3 4 4
"1th the random testing ovtion thus Gilsmisseda, 1t is

certalnly difficult to decide the direction in whic h

- . ~ - ~ e
uggessions can be made:

=Hahis _]_ o1 Y55 e Y1C Y o -

cLily v doa lclil [GARY

legislation could

ICE . sldaening the »p to

LI I R B L e s 1011 &S Yresgon

S 39
oo heaihd » = B % g
a2 O Bae CHCQAALO iaﬂo to be
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NOTIL, All underlined material is meant to be italicised.

LT Ry
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O
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whakespeare, As You Tike It, IIX,3.49.

) 1" T e e - " ; A -
Cramton, "The Drinking Driver" (1968) S54A.B.A.Jd.. 995,
. o { 1 » o I p "
see, ,J or introductory purposes, Bailey, "Alcohol and

Fatal Road Accildents " in Alcohol in the Blood of New
Zea l,m Drivers ( DeSesleRoe, 1‘,)//]),7?(,). Although proof

of the causal rc:'l::ulun between alcohol and car

accldents 1s not within the scope of this paper, no
artlcle on thls general area would be complete without

¢

, ' . ] P 1" g X, P 1
a brlef mentlon of the "Grand Rapids" study: Borkenstein
et al, ROle of the Drinking Driver in Traffic Accidents
(Tundlana, 1968), Conducted in 19064, thls study involved

]
a comparlson between 6,000 drivers 'mm!mri in
1x

aceldents and drivers not involved accldents but

who were stopped at the same places, l.f!lwﬁ: of day,
or the veek and of the year to correspond with the
accldent sample. The major conclusion was that

rivers wlth low Blood Alcohol Concentrations

BoA.Cus) had a lower risk of accident involvement

nh high BeA.CsBe

Like the leglslation, thls paper assumes thils relation.
However 1t 18 worth noti: that the agsumptlon that
here a person has been drinking and |}
alcohol lg the cause of the accldent has been
challenged ¢ see Leeming By ey Prevent or

188 an ::,(;(;ﬁdl"!ll,,

Punish? (lwml:m, 196¢ ")) 170 e Ry WSS
See R.9.0lark. "Law and Road DotL LA .]I.l_r‘l.)':"llll~5 looks
at the Road Toll" (1973) Otago L.R.; Parsons, Violence
on t e Road ¢ A _ljn ‘1{"',,,,-L X :"“"“':"_.A'L’IL_".?L’_..f‘-',’i' :;""“(""l_];[l;" of
v lul :l‘" lxm:;?_':_ Research Series NooO (.;L:::‘-ﬂ_‘\rii pectlcr

0
Department of Jus itlce, 1f,"(('i); Parsons, Traffic Research
Revort No.10  Attitudos b Lvin

3 f-""’vlr'f,]:__i, Drink 'I"," and Driving !
New Zealand . Ministry of Transport (Wellington, 1975).

For a sumnary of many of the ‘~-(:l'ni. studies see

vanderson, Traffic Reseaprch Report Wo.14 The Alcohol
Impalred _Jr ‘_v«'r Ministry of Transport (Wellington, 1975)
2 - bH For a study of the leglslation up to 1970 and

N y

the case law, see Bradshaw, LL.3B. (Hons) Legal Writing
: .

equircment The Relating to ."'I‘(‘.",:.j“*'|j'l‘frf‘ Ltests in

> L

L
]

Hav _Zesland’ T TNy, TE70 s & ot o et A

5. ol the fw;'l, ral Law Reform Commission No.

t as A.L.R.C. Report) (1977), 104
) :'w..i’.‘]x;)‘. B n:x, rins, ALI(wImI Drugs and :ivmr':
lian Law Reform Cu'r‘:.i‘.;;;iwx Repo it (1 977 )
I Orime. linds 144 who comments (I/wlfl) that even wnere
¢ $ |

9
there ls a testing prerequlsite, testing can still be
mad ¢ Lthout aberrant driving, or an accident causing
wn'm'm“ to the driving. This is in practice random.

Hodioile U ('r))r(,, O e (

L\ oo

| " : 1 " ‘ S .
The term .,,_,“,1 in Havard, Comparlisons of Drinking-

the

Ln grnatlox 11

the word randoin

1lttee, in contrast to the
to allow such a power
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1 Q.Be 1643 per Ashworth J. at 170=-1713

followed in Hoffmen v. Thomas C’?d WeLsRe 376,

> Common Law duty of a constable is to prevent

commlssion of a crime by protectin g life or

property. In stopping a motorist mlcnout reason,
a vuufuwplﬁ is clearly not in the execution of this

' ol of Lord Widgery C.J. in

2t 379 ).
example, Scott v. Baker [1968] 2 A11 E.R.993.

(i 2 WeLuRse 1004,

[1 574

£.Cea1072,

W ¢ S 1 her 1% e WU B e _.
In New Zealand, "reasonable c mpliance" wi the
procedure ‘Asziclont: T“"n““o”t Act )€ 8

How technical breac

S

can

Eo e the officer did zuft persaonailiily lle he
blood sample from the Medicsl Su; perintendent. (case
reported 14 April 1978 { Tws,). See also nacte
15181 N LT 19,

However, this vice is not as accurate as woul

affic.
)

1lington, 1977

(I\YG) 4 Journal of Legal
P Reswuzh Bper ‘(émp:mﬁ, S/u/z of Blwcd Aleofrol loi513t150 (v.yw. ’II‘*)
& e ——“_%__J____

1 /«, \k.h )

})( e

“‘l \""(L Ii' t ern:

‘\)L‘q

nce

i OLitO, )
ILJ’L: i”‘rsr»“ctiﬁfe:s on nicago, 1971‘),
nlubte, Transcript of at the

International Conferenc

between

genexra errence, that is,
Sponse gilslation produc among the

o Q@UU\dtLQY; aud specific dete”-cnnﬂ, that is,
tl sponse that the legislation broduces among those
who Ve bw“ﬂ previously bpunished: see Cramton, OPleCllig
il o Limring, op.clt. Bedl, 23 Andenaes, op.cit.n.i13.
Effective iogiulatiun uuo&kw° upon both these components
h satisfied, Later discussion will utilise these
Lerns.,

subjective
g conside:

are: se
ociety Iorvwan,
the .:Lll(C) and

l_',L;J

= ’1»&)7
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Klette, op.cit.n. 413 ulmlin“, OPecit,
Zimring, op.ci’c.,’?u Cf. Manning's view that enforcemen
utlatungu make little mifL@rﬂhcm in the crime rate;
Police rk: The Social Orecaniss ation of Poli Lcing,
TuUuduﬂhu etts 1977), 286, Objective proba bility is
Sluply: apprehen uioma per vear

offences per year,
Cramton op.cit.n. 13, 439. N.40 znd N.41 thus reiniorce
the utility of blitzes in this ares,
Walker, op.cit.n. 39, o).

/Jmiing, ODP.clten.q1, 72; Andenaes, ”Dbterrence and
Specific OiienCPD,” (1}71) Ve CHA Gy Dl 539,549,
The changes are outlined ante, Dok .

Host of the New Zealand data 10110*1@ is based on
a study by Dr. P.M, Hurst, reported in Traffic
Rauoucgh &Pnort Nos18 Blood Test Legislation in

: Ministry of Transport (n/lilaﬂton, 1977 )

Ide 4,
Whet}) ur the change was brought about cnly by the new
& & A J

legislation or wihether nymbers of officers deployed 1in
thls area as a result of a tougher QC)'rthﬁtdl Policy
also contributed is not stated by Hurst

How the increase was spread over ﬂ¢;hu~dee drinking
period and day-time a 01dencu 15 not stated., It VOle,
however, be useful to know this in order to gauge the
Precise effect of Lne AmendLeﬂt during drinking hours

This 1s a factor entioned in L‘)"~Qﬁge§§grch Clrculgr
Lo,INLV_DLLuAth br1v1n g Campaipn' (“1q¢>twy of Transport
Hrd)

RO@H, OJu.n. 29, 68, atistics have to be
seen in I ght of tli fact his law was the first
of its Li:l; nelther b nor breat) testing had been
needed before. In New 7 j o>tﬂu“ .1 blood testing
three years before the { tion o: compulsory
Leptln; wwnuf chat the initial lmrect was likely to

be less severe than in Britain,

Adapted Irwﬂ MuTub, Opsclten.48, 10,

uLubLJL'C here are adapted from Denney. op.cit. n.7, 20
et seq. Jafety belt Lunu, tyre tread laws and driver
education may also have contributed to lower injury

and fatality rates,

The total fatallity and injury figures : =I'e given to
deronstrate the effect that testing 1 ation can have
overall. The follow 'ing data is desiene show the
influence of the law at the times 1t is most likely to
be flouted. He Crce a more precise gauge of its
deterrent effect i1s possible,
Ross, "The British Road Safety Drinking ang Driving
xperience" (1974) 60A.B.4A, Jd, 694, 695,

avard 9 ODoe Ci_'t'. Ile 9, 650.
Ross, op eClt.n.29 40,
J;..((:)E;i.:’ UPoe ("ib-(lot_)) [:‘io
In a paper delivered by Sabey at a
Seminar, Wellington, May 1976, Pe
level is low in comparative terms:
a population of 58 ni Lon in 1970.
Los ingeles County, Oj,oﬂf tests in
f million,

Hoss, op. clten.29, 46,

2




68

69
70
71

z

€5

=
IS

i
um.th.n.Z“zB Although the number of tests 'y
increased, the proportIonfailzgd by jriver only
iuw;;x;gl a lltple. This au;pests that more est

ould be required without ct 1anging the present lawd i.e.
a P]; 1er level of enfo “ce“crt is quite possible.
oee e, at ppf-7.
Hurst, OP«Clts D358,
A report of the r*s*ltb of the first :
legislation is not available vyet. Thcse tw
are personal comments by Dr. P. Hurs sy Minist
Transport, based on news aner s renorts,
'+Z. Road Safety Committee Revort, Ope.cit.n 26,17,
The Report refers to the Victorian legislation as
being introduced in 1977. In fact, however, the
relevant Act, the Victoria Motor Car ( esting
Stations) Act, was dated 8 June 1976,
Both sets of statistics are the results of private
and as yet unpublished research by Dr P. Hurst, and
I am grateful to him for Uer“’quon to use them.
The interpretation taken in Hurst, op.cit.n.38,8.
In Ross, op.cit.n.39, 297,
Ross, Op.clt.n.39, 9)7.
ﬂu:ti rejection WF the arguments was bhased
time-series analyses. Klette 3 s ti
conditions were hot appropriate for this
to be formulated (Klette, op.ci 1
Klette, opscit.n.4t. The real risk of apprehension
1s, in one opinion (Robertson, in Hurst op.citen.26,9),
one percent in random testing situations.
Ibid. Objective risk of apprehension data is not
avallanle. Perhaps an indication be gained f”
the following: if there are 4.3 million drivers fo
population of (,l;""t million (fhe s proportion 2zs
in lNew Zealand: 1.6 million uTLVLTL jor a population
L Tl and

of three million) Whu drive 10,000 kn a year
"y the equation,
C

;,..

=

H
}*‘ (@)
B

a

‘\

200,000 tests are given in any one un

I
on these admit tedly large assumptions is
4.2 x 10,000 Xm per yvear per 4
km per year

dLl\m = deH X 1O x 104
(\ 5
x 10" km ] 2 % 307 km
102 tests test = 200,000
If the s ip 1s 100 km, then
Jels i trips or a random

| ngton, 1
5 1n strategic
{,] {Il t LU[..._) h,l l‘(’_}

L
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>lon gains indirect
N T = , P,
¥Nr-B. Jackson 3

Associlation,
July, the
suffered
31Nness. Further,
'hu nulJthbu“ Free Ambu] Association reported
attand&nce at only elght yuﬁlve car accildents in
July 1978, cf. 182 in July 1977: 17 August, Evening Post.
26 July, Jjunﬂrf Pogt.
Ihid.
Idem.
11 August, Evening Post.
Ibid.
11 August, Evening _Fo
1 Luyu**, Evening
I iented in (197 3 A.C.C. Report No,:
timed to last a year from
important feature for present 1
generated considerable public s
g not apparent in the New Zeala
er has one reservaticn about
f the 32,872 motorists stoppe
month of the programme only 5
only 1.6 percent were sus

,tf'l. The I?ek; JiLLlJJul gl

t; 15 August, Evening Post.

e The
ber 1977,
poses 1s

F

officers
:rt least
nd co unGe]

'he Chesl

h_bui«ﬂy'a”
qtugaes 2d1s
put aoes

offence s ’
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uils

veness” 18 not defined but seems to be used as
ionym for deterrence - Ross makes no elaboration
glves no reasons
pbuaumkn1 in his ar 1
Little, "Control of the Drinking Driver" (1568)54 A.B.A.
dy 558,550

0 clarify this introductory
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"Suno}ions for the Drinking Drlver: An Exverimental
Study” (1975) 4 Journa Le: lie 285,
Documented in Trazric ar llo.10, Ope.

et an e 52
Ibid., il
N.Z2e Road Safety Committee Report, op.cit.n.26,10.

See Cramton ODe.Clt.n.2,996; A.L.R.C. Report, oD.Cite
n. 7,111 (para.259); Report of the Prc eedLn;u of the.
‘1 Interﬂdb'ungl Conferenc

s
i gcohal, Drugss and,
Safety P8B2) for a commaton a Cé1aglan study

=1

“ho inL that twenty-elght percent of convicted drinking
drivers were clinically alcoholics (335); Leeming,
opsCitene4d, 153,

See Walls and Brownlie, Drink, Drug
(London, 1970) 135,
Hocumented in Cohen and Preston Causes and Prevention
of Road Accidents (London, 1966), 208, It appears that
the campalgn part of the Etobicoke programme (ante,n.89)
was similar. Public response in both cases was good
with quite marked changes in attltude towards d”in ting-
driving, unlike the long-term response to the 479 film
in New Zualdnu.

Leenlng, op.cit.n.4,100. Leeming takes a detailled look
at the use of propaganda in this area,

Little op.clit.n.95, 558,

and Driving

A LyH.0y Report op.cli.fie?, 108 (p >54 )

Pargons, op.cit.n.5,8; to make gra ical sense,

"They" must be replaced by "it" or 10d" should

be made plural.

See Packer, The Limits of the Criminal Sanction (Stanford
University, 1968), 152 ..et seq.

llgl\iv v’)l .,

Ur /u> ‘1 ”or & cific deterrence

Qe el el s maZ,

P

B

Ib 1.;.i.;
Phlda R 2

A+L.B.Cs Report ope.clten.7, 10€ ipares.247).

Report of the Proceedings of Second International
Conference on Alcohol and Road Traffic, opv.cit.n.40, 86,
(1765) 19 ST.TR.1030,

t=h

Rousseau, Du Contrat uﬂ<ﬂﬂ7 (Cheval A1lé fﬁ itlon, 1947),
1923 translateq thus: The complete surrender of each
assocliate, wlth all his Pl_ltu, to the whole community."
(Puj?, The Essential Roussezu (New York, 19 )¥ 17)e

For a discussion of the components of Rouss
soclal CuntYWﬁu theory and a comparison with Hobbesian
thought, se 11, Rousseau: An Introduction to his
Polltical 1 Yhy (Lonoon, 1973), 84~104; also
Dodge (ed), de a?‘—Ju(\*uen) Rousseau: Authoritarisn
Libertarian? (Toronto, 1971).

oee Dodge, ops. cit.n.20, 57 =59,

A.L.R.C. Revort, ope.cit.n.7, 110 (parz.256).

Leeming, OJ.blc.“.4, 171,
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28 o grateful to Dr. P, Hurst, Ministry of Transport,
sk ng information on these two su“v“ys. The
rresenting such "o0ld" material is to enable
npa: with newer surveys and irn that vay detect
any change in public attitude towards testing and

driniing-driving,
29 The survey was reported § Novembe - 1977 Auckland Herald.
30 This was pointed out in the Blennerhassett Committee.
Hegort, opeelt.n.11, 22,

318mMew Zezaland Of F1ovq1 wnL:LLQ;,(;eliirgton, 1977);M5‘
g2 Thidn

e mnto Pelle o _ )

34 (19 L) 395 N.Z.P.De 5321 per Hon. Sir Basil Arthur,

hinintrr of Transporte.
35 (1971) 376 N.Z.P.D. 4284 per Hon. J.B. Gordon,
Ministexr of ‘Transport.

36 See post, n.37 for views of those heard, seen or read in
the medla.

37 White Jo (at N.Z. A.A. Conferen ce, December f
January 1978 Motor World, 29); Autormobile Ass
in vuhfu””y/hdﬂch 1978 Iotur W rld) }.E. Rowlin
(April/May 1978 Motor World an . _Pos

Hesmnait Board (EBveningz Post 1 5 AY) I‘i'

sman on Transport, (Evening : :

38 The conclusion reached by the A.L.R,C&sc Oﬁ.c g A n.? 110
(ﬂﬂw_vgfl)f). Cf. the iLLeanf{rqqf sett Committee ?n/r1¢u,
OP.citene.11, .23, °

59 Ross, mpﬁclt.n.sl

40 Suhjuvr of course to 1fications mentioned ante,

Pe20, 22 , that 07 tz leve nforcement is economically
ou~:n!nu'blv ttut blitzes are more erosive of civil
liberties LUMH "normal" enforcement and that freguent
blitzes have reduced « Pe

a1 Ante, pp el 713

42 HRoss, opecitsn. 90

435 To restate: the B L AR than

ew Zealand's because susplcio L a movVing violation

an constlitute cause to give e It mus

was done in & Cheshire blitz", to
g
T
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'uw to 1ts fullest extent. Prefer rably,
liscussed earlier in this conclusion,
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48 :
49 It may, however, deter drivers because they may be led
to belleve that a lower level means that officers could

exerclise thelr disecretion to test in wider circumstances
and ] ntly could apprehend more motorists,
50 A.K. Hew Zealand Listene L.y

', WMK ly column in the
16 July 1 )73
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