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[NTRODU( LON
[n 196 Parliament introduced breath test - blood alcohol
legislation into the Transport Act 1962, Since then the whole
rea has been the subject of immense conilict, criticism and
manipulation as numerous cases contest the meaning of the words b/
in the statute, One particular area that has recently become ' \
a focus for attention is that of powers of traffic officers. More } .
specifically, it concerns what powers traffic officers have to P
enter upon private property and administer the provisions of the | Q—
Transport Act 1962, This encompasses general enquiries by officers, 6 )
the administration of breath tests, and later, blood tests, and ‘5—
powers of arrest, ' g.
g
A number of recent decisions have emerged from the courts on ',‘
this Lssue., Such cases include Kelly v Lower Hutt ( LTy s Police | oA
v L!‘i()}, Woodward v Auckland City (H)lll:(‘il("); Payn v Ministry of ! 0 .
) P \
'il‘.111~:1<»r‘!( ‘); Allen v Napier City Council‘”’ $ and Ministry of -
B )
Iransport v Payn % 'here are a few variations in the facts of the c"':.‘.
cases, which enable some fine distinctions to be drawn between o
some of them, but broadly they exhibit the same kind of conduct '..[A
and issues. However, the affinity of the issues is not an aspect Q
in the review of the cases by the courts. he judgments not only
lack consensu and certainty, but also conflict, with one another. o
This has been the result of three factors. §.
‘Q-i
The prevalent factor h been the failure of the courts to adopt —”2 !
L Cleax approach with the le lation. he judges assume either ..k-—
me ol two general interpretations or construction: y that explains Q
thelr decision of the case. lhere is a broad approach in which the g."i
2
- | 5 2.0 z
1+ gh
(1) [1972] N.Z.L.R. 126, v
(2) [:w,'] : N.Z.L.R. 148,
(3) (Supreme Court, Auckland, 10 May 1976, Henry .y M491/75).
(%) (Supreme Court, Auckland, 16 July 1976, Barker " S f~l|‘){)/'f(}),
Lo (Supreme Court, Napier, August 1976, Beattie J., )—I()']"/'}'(>),
(6) (Court of Appeal, 11 March 1977, C.A. 127/76).
LAW L
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rights of the individual are of particular importance

outlook could be described as phileosophical. Here the \ m

d the legislation is construed accordingly. Alternatively -

re is a narrow approach which involves looking at the purpose

the legislation, reflecting that purpose in the salient :nwt,imn(:«')

o v
ind applying that directly to the case at hand w ithout giving too m
uch attention to the broader, philosophical issues. As will be . '

een, where this latter approach is adopted, the powers of traffic
ficers are deemed as paramount to the working of the Act, and

uch, the courts are reluctant to impose restraints. ‘ ng

A second factor is the Transport Act itself. [t will be observed 6.’
iter that this piece of legislation is ambiguous in its silence on 5"

Lhe powers ol tTtraffic officers, This lends itself to diffez ing 3‘
interpretations and canflict ing Eric

con tions.

The other factor is the vital and delicate constitutional

.

lestions and interests involved., On the one hand there is the '\(

{ }
, ."
NTEe 1 A o thie tratd authorities, that theix powers be free §
.
limitations and restraints 0O as to enable their officers to ] ;
e
y out the intention of the legislature effect ively - the reduction
-
1 1 - -
the rozd  toll., [he olicy behind thi intered t 1s that the c“-
Ed
yur t hould : i s raffic « fficers, a fFar L PO Lble, to follow "
i
Torists who evade them by seeking refuge upon private premises., Q {
the other hand there ar £l Lnterests of the individual: th

o

-

t of privacy and their ciwvil libertie in general, Furthermore,

protection of these interests are seen as essential to ensure

dryw

4)

Bef ore turnin GO e recent ases, wirid the Court of A

i { ntion st iz tly be drawn to thi provision of the
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THE LEGISLATIVE PROVISIONS OF THE TRANSPORT ACT 1962

Section 58 of the Act provides an offence where a person drives
or attempts to drive a motor vehic le while the proportion of alcohol
in his blood exceeds the statutory limit - 100 milligrammes per
100 millilitres of blood. Section 58A(1) authorises traffic officers
to require persons to provide "forthwith" a specimen of breath for
a breath test., The traffic officer must have a "good cause to
suspect" the commission of an offence against sections 55, 58 (1)(a)
and 58 (1)(b).(7) Subsections 1A, 1B, 1C, of Section 58A authorise
breath tests where the traffic officer suspects that a person involved
in an accident has been drinking or has committed one of the offences

in subsection (1).

It is seen that the taking of action by traffic officers pivots
on the attainment of "good cause to suspect". Basically, this
requirement means a traffic officer must be able to demonstrate
that he had a suspicion founded on reasonable grounds. Whether
Yeood cause to suspect" exists or not is to be determined on the
whole of the facts of the case and a driving fault is not mundatory.(S)
"Good cause to suspect" has been held to mean no more than a
reasonable ground for suspicion upon which a reasonable man may act.(9)
The aquisition of "good cause to suspect" and the subsequent demand
for a breath test may take place notwithstanding that the driving

0)

: . o ik
may be based on a heresay report from another off 1cer.( ) The

i 1 .
had ceased before either steps were taken.( "Good cause to suspect"

word "forthwith" in the phrase "provide forthwith a specimen of breath"

: 12
means as soon as reasonably pracflcahle.( )

(7) S.55 = causing ingary 'whiile driving over the blood alcohol limit
or whilst having improper control.
S.58 (1)(&) driving whilst over the blood-alcohol limit,
S 56 (1)(b) driving when under the influence of dring or drug
to such an extent that are incapable of having pProper control.

(8) FEletcher v Police [1970] N.Z.L.R. 702.

(9) Ministry of Transport v von Hartizch 1972 N.Z.L.R. 928,
(10) Police v Bradley [1971;] 1 N.Z.L.R. 113.

(11)  Police v Cooper [1975 1 N.z.L.R. 216.
(12) Chesham v Wright [1970] N.Z.L.R. 257.
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| ext stage of the screening process is governed by subsection !
{2} o tion 58A. [f it appears to the traffic officer that the
reathalyser indicates a positive reading, or if the person fails
1 refu the test, he may then require that the person accompany
im foz blood test. Non-compliance with this enables the traffic
ficer to arrest under subsect ion(13). section 56C (1) authorises
traffi officer to arrest a person without warrant who fails or
refuses to give a specimen of blood foz testing. Other provisions
. ; e s : : , {13)
1 the Act give traffic officers further powers of a est but
none relave specitically te the legality of traffic officers
iministering the provisionsof the Act on private property. The
egislature has omitted to include any expres provisions concerning
trattic officers! powers "off the rozad®
F'he immediate implication of this i the absence of any statutory 3
wthord that is available to justif officers' actions on private '\<
;
yperty., H(ml-\'-;‘, over the D t five years, traffic officei have
peen abl Co enter private propert: even private premise to D :
} ’ I t ’ -n
dinini st the provisions of blood-alcohol Le/ lation, without
L'.
ntrol b the courts. Judicial dec« LOMN have given officei the
§ to enter and rem L OF person' P 1te property. Thi
-8
1 tilor 1rises as to why t} hany been allowed thi right, when, Q
ha | n abserved, the | ] lation malc no mention of such rights. E%
1 | . v . L
'he whole issue of trat i off'icex powexr on private property ;
ame before the Court of Appeal in he case Ministry of Transport v
ayn. I ffact before th court, although in some small di pute, ¥
re bio ly as follow Payn y11lided with a parl i caxy on hi F
} { } th Y £ 1l Y lcod Py xchat ] n ‘*"
Wilth ol O 1 ) | PAIIKO( AT Ly ¢ clianged I1rame Sy 9
1] e L1 LS LY 1 e compar i« 2 At tl ownez menvion oil ( !]lilll‘) ,*
1 1 e ‘.
traf mthortbid P n abruptly left and walked home. ['he
¢ Tratfi officers who arrived t the ene were given an account
\ i ppened. From tl re th officez wernt to the respondent! s J
‘ . . , f
s y ¢ Pavn wilf'¢ opened the doozr 20 Tl I ‘\HIH‘LIH;"A. [:l_','ll
Care nd told the t ) f ol'f"icen that he had been drinking
\ ciden nd produ 1D bottle of beer. With the
“«opeD)
13) ns 63, 66, 68B an oD,



information from the owners of the car, their own observations

ol the accident and, of Payn's condition y the traffic officers

formed "good cause to suspect" Payn had been drivine wit h an
£ b ' ©

excess blood alcohol level. Consequently they "asked" him for
a specimen of his breath. Payn's reaction and behavi our, that
effectively ignored the request, amounted to a refusal. Payn

then questioned the traffic officer's right to be on his property

and told them to leave., Having obtained confirmation f'rom
headquarters, the traffic officers returned and renewed their
requests, After some period of del ay and general unco-operativeness
by Payn, the traffic officers then deemed his behaviour as a re fusal,
and as a positive test, then required that he accompany them for a
blood test, Payn again disputed their r ight to trespass, and after

further comments and de lay, the traffic officers entered the house

and arrested him.,

RECENT CASE DEVELOPMENTS

Up until Payn the cases been drawing independant

and different lines as to the extent of traffic officers' powers.

Ilhis illustrates the effect of different approaches being adopted

L. each «case., The Court of Appeal in Kellv v Lower Hutt ity

considered that officers! powers were not restricted to "on the road!

and extended to other places includ ing private property. The

court construed the act such that traffic officers must

or the owner's consent before the exercise of' powers on private

property are

legal.

Cooke J, in Polici v Ward thouglt that the ab: ence of any
legislation on the matter was be mise it was being taken for granted
that private rights of property were being overridden. Af'ter a
I1lstinctly narrow approach his Honour conc IH‘!'W‘,

"In general Parliament and the Courts st i1l look upon the

Englishman's, or New Zealander's home as his castle, but
even this deeply-rooted idea has to vield to the dicta tes
X the road tell®?. [(14)

lHis Honour held that a traffi

olficer may in: Lt upon entering
private propert Yy, notwithstanding that he had been refused permission
LO enter oz had been ordered ord IA}. t he occupier, [(U'[fio'l}.‘!'w‘«' Cooke o 1
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nsidered that within certain limits and subject to certain safe-— y
{
uards, a right of forcible entry may exist,. The facts show that
-
the traffic officer had been in "hot pursuit", and the respondent
had swerved off the road into his father's place. Cooke J. placed ?
< ¢ 5 ) 3 -
emphasis on the statutory requirement that the officer acquire "good |
caulse to suspect", before the powers arise. In this case Cooke J. m
-
has entrusted traffic officers with extensive and wide reaching
L Ty : 0
powers, His contentious decision has placed the traffic of'fficer e

in a synonymous position with police constable:s y who obtain their

( |())

authority explicitly from the Crimes Act 1962,

R

[

288 ol

\ e

v “A\MO

{1 ,,) [t is of note that the recent case of Mini stry of Transport v
Quirke (Supreme Court, Auckland, 21 April 1976, White J. MS82/75) -1
SRBY arl appeared ery reluctant "1 Lmpose any rm of re; ‘aint
mila y Pl L d Y ¢ ( 1 O mp my form of restrain ( L
i -~
upon traffic officers., he issue befire the court involved the -
legality of the exercise of powers when the traffic officer wa -
not in uniform, and had no evidence of his autho: Lty. The Q

decision of White J. meant that a traftfic officer need not be in

uniform or in possession of any warrant or othex evidence before

W

he is able to enforce the blood-alcohol provisions, [n grant ing
leave to appeal Tk o pending) Jeffries J. said, g'
.

"If the decision of White J. is correct in law then it -t
1s conceivable that enforcin; tratffic authorities would ‘
not in the future conduct themselve they have done
in the past when it eem 1t wa thought ned ary to
have the requisite evidence of authority to enforce the

}:l(vuxl alcohol i'!\"\i Lon

g Wu?v‘%-) Y

(16) D. 315 = gives powers of arrest without warrant.
S 317 = authorise: entry by force to arrest if (1) that person
i found commit ting iy offence punishable by imprisonment and
i in hot pursuit (b) h: good cause to uspect that person h
committed any such offen



In Woodward v Auckland Citv Council the issue of officer's powers
on private property and in private premises came before Henry J,
His honour distinguished Ward and held that the traffic officer was =z

trespasser, and as such not entitled to exercise his powers on the

premises without an express invitation

At this stage Payn came before Barker J. in the Supreme Court.

Barker J., in disapproving of the decision in Ward, considered that
powers of entry upon private property only existed in cases of "hot
prasaElS His honour went on to apply Woodward and held that at the

material time the traffic officers exercised the provisions of the Act,

they were trespassers

Whilst Payn was pending its appeal hearing, the case of Allen v
Napier City Council came up for decision. Beattie J. stated at the

outset that the appeal raised the question whether Poli

Payn should be followed. Beattie J. made it cleaz that he considered
Barker J's. decision as erroneous., His honour stated that it was not

a question of hot pursuit but rather whether the tratiic offi

"good cause to suspect" and whether he a ted “"Torthwith" He expressly

1

1'Cl

follow Cooke J, n Wa holding that the line hould be

point where the traffic officer ceases to have "

good cause to ‘,’l,‘[uu'[”.
From this brief case hi. tory review it is clear that the whole
area 1is unsettled and variant from case to case, [In it we see Kelly
and Ward adopting the narrow approach and extending the powen of
o : T4 S - :
traffic officers. Woodward and Payn (Supreme Cou: t) show a desire
0 eontrol these powers, but now Beattie J. in Allen has expressed
lii,...|w|1'-n 11l of that action and reagsi rted the narrow construction.
Hence traffi officers's power remain Iree I'rom limitations or restra-r
Q
(&}
e LR

- . ' . = )
(1,) With support 1N Quirke Ante n., (

) ) e
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I'he appeal in Ministrv of iq'(,n;r—.fwr'l v Payn came before the Court

of" Appeal and so too did the possibility of restoz ilng some consistencsy

into this area of law. 'he Court of Appeal had the opportunity to come
O grips with this erratic area of law and mark out a positive and
detinite course,. Unfortunately this was not to be so. Fach of the
o & e \ ‘ _
three Jjudgments differ as much as the previous cases differ,

'here is no substantive consistency, and each judge adopts a different
approach basing his decision on his own individual reasoning.

The court is unanimous in dismissing the charge under Section '}:‘,(1

‘vps

(a) (@riving with excess blood-alcohol content), but the charge under
Section 58A ('5)(:L) (t'm_i.[ixl;; Lo accompany a traffic officer) was dismisse

in accordance with the view: of the ma jority

B

Richmond P. expressed the view that a traffic officer

>arl acquire

Awoye

"good cause to suspect" at a time when he i actually trespassing on

3

private property and in that case hi position would be analagous to
a police constable who acquires evidence in a criminal case while
.
unlawfully trespassing, His honour then considered that the prerequisit -
' -
of' all actions, the acquisition of "good cause to uspect" is an

:

important protection against unjustifiable interfe rence with a citigen!'.

Privacy o1 Liberty. He points out that the power ol arrest only arises

O

LT the person concerned refuse to submit to a procedure designed for

his own protection.

W)

Richmond P. expressed the view that the purpose of the legislation

the road tolkl «'..11,-~(f|1_\ drinking - ing

dra

of Lich impot tance, the court should not illow it to be defeated except F
" . ) _*‘
on weilghty grounds. He contend that it unthinkable that uspected Q
lrivea shiould be able to lude the machine 'y set up by the Act merely %—-
; s 3
by retreating on to private property whethez their own, o1 fu']rnl,v,lll”, i
L0 someone else. He continu 2
\
!
o= U Yo

(1 ) Richmond [',, Cooke J, Woodhouse Y i
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—o- A
"to hold that the mere lack of leave and licence I
from the occupier would prevent the exercise of
powers under Section 58A would lead to the type ' ’
of absurdity and undesirable consequences described (19 m
N . : . " ~ \ a7 . 1 7
by Sachs L.J. in R, v Jones . LI‘),(JJ I All E.R. 209,214n} i
'his was relied on, with some = igour, in Ward. Sachs L.J. was
cited as noting that these absurdities "would open up the chances of J
2
a new torm of 'cops and robbers chase' which it seems impossible m
to contemplate was within the intention of the legislature",. g
\
Richmond P. prefers the approach that will give the Act =a {
- )
construction that will facilitate rather than hinder the taking of )
breath tests as quickly as possible after the officer acquires "good i
cause to suspect”, He say 3 5 I p 1
"as a matter of necessary implication I think that 6
Parliament must have intended the powers conferred 5
by Section 58A to carry with them authority to traffic S“
officers to enter and remain on private property for
the purpose of exercising such powers; such authority o
to operate as from the time when the officer concerned 3 f
21(‘(!l{il‘t’(! '{‘]‘\H}:Y cause to uspect', (f’()) \( [
%
H i honour states v ry definitely however, that uch authority 0
Ls not one which carrie with it a right of forcible ent: Iinto a
< > 5 - A 5 . g .
private residence without actual oz implied leave and licence. C-:
Richmond P. considered the consequences of Section 317 o the W
" . . . —-— .
Crime Act 1961 and expressed the Opamioen “that 45 1 clearly exhaustive Q
i the right of Torcible entrv vi ted in a constable by irtue of any E_‘;
o - \
authority to arre without warrant contferred on him by the Crimes \C 1 )
Ltself, The existance of Section 317 (1) thus make it dimpo Lble g"
to 1mply a right of forcible entrv in all cas where arrest without
warrant is authorised. H i honour then stated, @ i
v
"In my view the officet sy having acquired just cause +to .ﬂ\
S USPEeCcT, thereaftei had i\’l[>l]«‘«f IJ"I[(Y[}\ authority Lo 4..
re—-enter the premi ind remain on the O Tl PULPO S Q
or Il'-.‘ll““»l‘lll,ﬂ 1 b1 ath Le { and I"']'I'” cin M1 IVJ‘H to
accompany them." (21) !% .
i g o0 u.w 16 ;
L "
(19) Nt n.o, Richmond P.,8,
( ») [ b ‘!,«,.
{ 1) [bid 1

\
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-10=
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o 7%
I he 1 t h t respondent wa PIropt lyv convicted )1 an of'fence m
uricen » L )11 SA \ 3). ’ml
[n repsect of the offence of driving with excess alcohol content,
] ltorioua he 1« .

"Where in general I feel c nfident that Parliament must

02 5

have intended the powers now under consideration to be
exercisable on private property, L can feel no such
confidence that it was inteded to confer a right to enter
upon private residences without the leave of the o« cupier.!

(22

Upon this Richmond P. held that the traffic officer had exceeded

his authority by entering Payn'

P v

s house to arrest flil!l, and because

cl

valid arrest was a prerequisite to the taking of a blood sSpecimen

=

the conviction under Sec tion: 58 (])(1) could not be Justifie

RichmondP, in addition expresses that a right of entry for the purposes

e

of section 58A is not dependant on the officer being in "hot pursiiith,

and that Cookes J. did not so hold in Police v Ward He theref

¢ ore

o Awa

Cooke J.'! Judgment herei L Faxr .ery. from kb trong a exrtive i i
Judgment he delivered in WVard. Whilst the flavour of it is not ('-
(’
sympathetic to the motorist, the tone of the Judgment cannot be f.
reconciled with that in Ward. Cooke J. appears to withdraw ['rom his -
Lormer, narrow construction and avoid the Lssue by forwarding the nee¢ Q;
\
LOX L e Lslative intervention. |
B
i honouz L ert h i concern ti t the dangerou and absurd

i
*

Consequences envisaged in R. v Jones could well be a very real risk

iy

1

Nowe NnNoOw i 11 1€ l 1eht of t e b LC ¢ O 1 arn { - 1l th chang:« ] p
CiLtude of thi linistyrvy of 'ransport, 1e considered the right 1T forcinl ,%‘ .
entry is not necessarv for the working of the statute. g
N
1]
PRSI (|



Co I. considered that courts should not infez rights of
entry from general statutory language unless the precise infernece
to be drawn 1ic reasonably obvious. His honour considers that the
range ol Judicdal opinion had emerged too great and that this,

"tends to show that in defining rights of entry the
courts would pass beyond interpre-t ing what Par Lliament

has said; they would be speculating he intention

{
legislating themselves", (2 3 )

of Parliament or
Cooke J., felt that the perplexity created by the diversity of
approaches compelled him to hold that powers of traffic officers do
not extend to private property unless the officers are present on the
property by the licence of the

occcupier,

"That takes the powers of
was settled by this court in Kelly v Lower Hutt Ciatyt (i 2k)

traffic officers no further than

Cooke J. \ny,‘,v'luli-‘(!,
"Anything more will have to be done by express legislation
after specific considerat Lon by Parliament", (25)
Af'ter careful considerat Llon of the fact: Woodhouse J. set the tone

of his judgment in an outl ine of the Mini try of Transport's claim

’
"The claim is made that no matter the hour, a traffic
officer is able to assgi rt, even against the express
wishes of the occupier, a power to enter and remain
upon private prope rty in order to pursue inquirie or
to embark upon the screening process contemplated by the

l)luru!—!l[r‘-}“;! Provi: Lons!", (,',’(J)

His honour considers that the claim is based on no tatutory authority
because there i none, He points out that an intrusion upon private
Property rights, to an extent that by niglt a well as by day, the
PXaiva y and protection otherwise alfTorded P'," the lay ol 1 Spass, shoulq
be overborne by the need for an r breatl L Ly uthox ed by
rarliament as a mere statutory tmplication, must b e

-

- i

(2 Ante, n.6, Cookse ey 7

1ouse ‘I., o
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Woodho e . States, r’;
w14 Lihw r"luh] does not rest upon angy express statutory z
authority or even upon what could possibly be regarded m
as a clear intention con rning the matter of the blood
alcohol sections of the Lransport Act, but merely upon Im
the sort of inferences that the Court is asked to draw e
IrTom their purpose and their ent irely general language .

Nor can any particular part of those sect ions be relied ?
upon because they are silent concerning the exercise by .
constables or traffic officers of theinx statutory duties m
on private property. Instead, in the absence of a -
specific power ol entry, the Court is really invited to g \

hold that the power is nee led for efficient administration

and then to supplement the statutor: provisions by

supplying the deficiency. And I think the argument ignores

the basic constitutional principle that whereas the civil

1

n Y

liberties of citizens do not depend upon any express law

or code, on the other hand evers public authority (in the

1oy

)

words of Professor R.F.H. Heuston) 'must point if

questioned, to some specific rule of law authorising the

Act which is called in question': Essays in Constitutional
Law 2nd Ed. _ Halsbury's Law I' England 4t
His Honour continues, 3 g
t"
~ |
"Moreover the present cas involves a claim, not merely that f
a power of entry has been given to traffi officers but 5
also as a necessary and intended consequence that there D

” . a-'f)
should be an encroachment upon important and valued

Ne . 1 o A | t t | '

ersonal risghts. \ 7 e o last matter it 141 Lon been

T : el s . é : 2 e ’ c-'.
recognised that if there is to be any derogation from the 4+
jliberties enjoyed by individuals in Favour of powers ‘}
given to an official 1t 1s essential that the change

should be authorised in lear and definite term: v, (28) Q
@

'nor am I able to think that 1N a matter of thi: importance

Parliament can have taken for1 granted that basic rights of

drapn

citizens were inferentially being overridden" (29)

On the basis of this Woodhouse

-~

. " v
1 would b open fo1 t e COUurt to remecly flas LBl ‘Tl working ”
*-—
8! t he et by ddin ¢ oxr upplementin 11 r'ovi IS 5 His Q :
Honour COl idered 1t t he B By i B | ' clal L OX Clle neecd ) | %
X b |
tmmediate and urgent yetion thery by corre pondingly necc Ltated
a tull right of forcible entry. He said, that there was no
Intermediate position and for th tbove reason Lt must re jected 4 ! !
e PR TR &
( ) Loqds 9, 10,




Woodhouse J's, judgement cleax Ly adopts the broad appraoch. He

constantly refers to wider and deeper issues of civil Liberties

throughout his judgment. lowever he does give some indicat Lon as to how
ffa traffic officers! powers do extend.

He says that it was open to the traffi off'icers as thev were
] iving the premises to reguire the respondent to submit to ga breath
bergib, The officers were also in a position after the respondent had
continued to make it plain that he wished them to move off his property,

to regard that as a refusal which would have enabled him to accompany

them pursuant to section 58 A (ﬁ’)(}l)). A failure to accompany would have
amounted to an offence and he could have been charged with that of'f'ence
by way of summons, although not necessarily arrested. Hence when the

traff'ic officers returned to the house they returned knowing it would

be against the wishes of the respondent and they would be Crespassers.
At the conclusion of his Woodhouse .7, states,
"I eannot think that the right of entry claimed in thi
case for officers who administer the blood alcohol
provisions of the 'ransport Act could have any really
useful or statistical influence upon the efforts to
regulate drinking and dri-x ing, Nor do I think such
a power is intended or has been authorised by legislation, !
(30)
utting the matter in that perspective has been long overdue throughout
the cases. No Jjudgment or argument had to this point being posited,
ndicating the negligible effect: upon the roacd toll by the extension
) tralffic officers powers, he effect upon the regulation of drinking

md driving would not be substantial to realls warrant these encroachment:

T dindividuals! 1 iberties.

'he approach of the Court of Appeal is at the leas disappoint ing,
[l a case where each of the Judges has taken a s parate, individual
proach, the opportunity ha been lost, oz Possibly avoided, to
tablish the limitations and draw = hard and fast line for both the
1I'fic authorities and private citizens, Including Payn, it is
A
lent that all but two of the judges see in the statute some
Ssary implication of 1 Lght of entry. A1l the jud €8 consider the
- % winle 14
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juisi mn of "good cause to suspect" as a prerequisite to any action.
‘ ever, no clear consensus appears as to the extent of those rights.
[hi inconsistency and indifference, and the inherent Jjudicial
ulation to the extent of legislating themselve 3y led Cooke J. to
| ran ) line at all, but instead, decide that the matter could now only
dealt with by Parliament's intervention with clear legislation.
| arguments of both parties on this issue are strong, and it is a
rigint that no side will lightly concede.
Throughout the cases the Judges have tended to be overzealous
in their interpretation of Parliament 's intention, The diminishing
off the road toll of drinking drivers, whilst it is an important objective
imd one which the courts should not hinder, can be achieved without
ub jecting the individual to furthez administrative interference of
his privacy and freedom and the possibility of official harrassment.
0
ertainly there is a worrying tone about R. v Jone 'cops and robbers 3
hase', as there is in the possibility of the nearest trip of priwvate \<
propert becoming a inctuary from traffic officers. [t also vital
to enhance the workability of the statute, but does all this D
realistically warrant extending traffic officers! POWE I md authorisin
mother administrative body to.further curtail the privacy of a person':
ome Woodhouse J.'s contention that the claim of a right of entry
. £ . (=4 3 L
Lo officers who administer the blood al ohol provision could have no =
S/
real o1 ubstant ial Lnfluence L1pon the ef'fort to l‘(‘,“.lll.’sl-' drink i“;v‘ 4 ,..‘
Irivers, i certainly a wvalid one. E.*
.
So where should the line be drawn? Lt is the author's view g :
Chat the tpproach of Woodhouse J. is a preferable and efficacious ‘Q-Y,
olution for both interest: . ? {
On th Facts of’ Pavn the craftfi OX T 11 1 arrived imd the door -*'.
! opened to them when they knocked, ['h txatii officesy dm ited %‘
l'yn to provide a specimen of hi: breath, but the Yy were stopped short =
f requiring a pecimen., 'hus without needin to call on any compulsive ;
owvers ol any sort under discu Lon., they had b n able to enter private : ! ‘
ropert juite lawfully (in terms of implied licence to enter) and while r
hey 1% ained there lawfull t e y had been able to carry ftorward their
IRI1LT 16 tO a stage where if t e Y had cho: en, theyv could have I"“]lli]'m'(]
breath test. [T they then failed to obtain a specimen of breath
y may deem that case a: X refusal and consequently require the person
» accompany them for a blood test. A refusal here would amount to an
R
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en nd they could ar: Gl Should the owner suddenly and abruptly
vok implied licence, the law al Low the visitor reasonable time
: (31) ‘ : _ : :
to withdaz . Woodhouse J. considers it would be open for the
s I1lcers upon leaving, to require the person to submit to a
at! [ | P
In disapproving of this, the suggestion may b forwvarded that
whils in the act of withdrawing, the officer! may only continue their |
, :
1 uests contemplated by the statute. 'hat is, the officers must have
e oL ted a specimen of breath before being ordered 1 (15 Only then
'y they deem the order as a refusal and require that the person
accompany them., [f the invitation, o1 implied licence, is withdrawn
before this procedure is initiated the traffic officers subsequent
ictions would be as trespassers, This approach allows the occupier
to revoke any implied licence or invitation at any time from the initial
opening of the door, through any stage of the inquiry up until the O
request for a breath test,. By drawing the line he re, suspected offender: 3
ould not be able to defeat the workability of the 1ct by abruptly .\<
rderin traftTic officexr oIl Their premise at the stage when he ha:
1vernt the officez good cause to uspect" and they have inst Lgated the _23
reening process.
‘ (-
» . . . 1 . . . 1 pe
he situation may arise wher the officers, having carried the i1 -
= -
uiries through and required breath t« t, are confronted with a
—
locked door. Al ternat ively the o« upier may nA!‘?wnI}. lock the door when Q
request for accompaniment i made . [t is the author's strong belief EA\
{ . C powers of forcible entry hhoul not be ax lable L1l uch a :
: - "
Ltuation, [t is then open to the officex to bring the offender to §
ourt by summons. The offender's behaviour would not be inducive to a‘
minor punishment. such a construction of the Act enables thi \.ul'i\;nl)ilit) )
: -
) the pro Lon without any 1l tantial hinderance and it 1lso allows R
4-‘
| O« paea O 2 5811 hi 1 U Ol privacy. p
FHowe er, as Woodhous:« e ndicate d, L1 1l abstract e 1( & L %‘
[ s
difficult to define the boundaric 3y how much more difficult waid T
f'o1 th occupier and traffic officer when confronting each othez at ‘
scene ? [tre solution L ¢ a difficnli one., | g
!
—_— cess 106
et
) Robson v Hallett [1967] 2 Q.B. 939,
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} r, through the apparent reluctance of Parliament, (not m
ough ick of express judicial invitation) to make any decisive moves 'm
in Ll | : ing on the matter, incon sistency and indecision has resulted. s
Eacl L1« essive case has ad yplted a |fif':'l't'i'lll V ew, and t!“i‘t'ﬂ'\{'l;ltf on the ?
type of onstruction, ha drawn up different boun ries. Pavn, against .
111 expectation, has settled no clear line. 'he whole issue maintains C)
! weaving course, moving in the direction of the particular Judge's » _
1 e - 'his state of indecision will continue until such time
3:-
Parliament intervenes and specifically pin points where the line
1 to be drawn. Such a move will also indicate which of the approache: ; Q:
INNarrow oI §] Ihn]', hould be "':‘"I'[' |.. 'he II, 1 Lature L1l vew South Wales

Yo

ere it would be yossible L0 Treguire a breath te L i With there
I |
being no immediately visible end to the state of confusion outlined

Ls the author's wview that New Zealand! : Legislature should follow what

New South Wale Legislature has seen fit o do and expressly
xclude the exact circumstance in which traffic officei can administer

e provisions of the Act.
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