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In 1968 Parl.i.ament introduced br ath test - blood alcohol 
.lq~islati.on into tl1c Tran:::;port Act 1962 . Since Lhcn th ,hole 
area has been the subject 01' irnmen::,e conflict , criti.c.ism ancl 
m<..Ln i..pu.lat .i.on as numerous c-tse s con Lest the rne au i ng o.f tll , ord s 
itl th staLute . One particular ar a that lla!::> recently become 

,:i .focut- for a.ttention is thni. of power::s of traffi..c o.f:fic rs • .lore 
sp r i l".i.cal L), it concerns wltu t powers Lraf .fie of' .f icers have to 
"' nt er upon priYate property i.l.11.d nclmini.ster the provis i.ons o.f tll -

T1·c.t11:::;port Act 1 962 . This nc-ompasses gen rnl uquir.i.e::, by or fie rs , 
the administration o.f breaLh tests , and later , blood t sts , and 
powers of arrest . 

A numlJ ·r of rec ,nt dee i::;ions have em rgcc1 1'ro111 the cour l:s on 
l:his issue . Suell cases inclucle l(C'l Ly v Lo1.·0r llntt Ci. ty( 1

) ; P 1 i.c, 
v Ward( 2 ) ; \~ooc.h,·at'd \ Auckland City Counci.l(J ); Payn v di.ni~try or 
Tr~ rt(lf) ; Alh.:n v ap.i'r City Council(S) . and f'.lini.strv o.f 
Tran::-port v Pa 1n(G )_ 1here an:.: a I•w vn.riaLLons i.n tl1 l'rt(ts o.f tJt, 
casl!s , 1dti..ch c11ablc some :fjne c.li~;l:in,, tLons Lob<' dra1,n hctw rn 
:::;o!lle o.f them, bu L broadly Lhey exl1 i..u it Lhc sr11111.) J· i..nd of , 011uuc t 
and .i..ssucs . Ho,,•,vc.:r , Lhc af'f'jui t,y of' the issur~~ Ls not an aspect; 
in the rcvi 1, o.f tl1e cases hy ll1c~ c,)urL:.'-> . TlH' j1 tclgrn<'n "Lb not only 
lack c unscnsuf:; ancl <- t' tninty, l.>1t l al SU cu11.Cl Le l I I j_ th OllC iUlO tlt r • 
1hi.s has bc ·•n tltc res1tlt 1' tlirec.: .fact.ors . 

The :rrevalcnt facLor ha::; hc.•0.11 L111.: f'ai..lut·c· ol' Lhe collt'ts to ~dopl: 
a clci.tC appro~1cll 1,i.t;lt the lcei ~, latL011. 'iii· jud 1"; ·s asstu11r> 'i Liter 
01H: ol" l.w(/ g, ncrai in-t; rprl!Ld ion:::; or con::,Lru1;t.io1LS , thc1L xplains 
tlt•jr d'GLt-ion oJ' t;he casl' , Tltl J <.: is o IJro~td Hpproach in 1vl! i eh the 
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j11d 1 ,l'' ,.., 011 t look c·ould be described as J hilosopl1 i.cal . li0re tlic 

1 t-i,dit· right!:' ol' Llie .i.ndLYid1wl UL'e o.r part;i.-ular importauce 

c1nd tl1c- lt·[;islation is cons-i.:r1wcl accordLngl) . Al'l. rna t ive l) 

th, rL' i.s a narrcH, aµproach ,,ldch invol-vps lool·i.ng· at the purpose 

o t)i,, legi~latL011 , reflecti11e- Lll:it purpose i.n tllc salient seetion(s ) 

;:,nd .cq111lyi.ng thaL dire tly co L11e ea. C! ai.. hand ,vithout gi. jng loo 
mud n L Len Lion to Lh broacl(•t· , Jlli.losophical issues . As will be 
. L'en, \,lier, this latter arlpt'oach 

,i1·1·.i,~ · c::; c:u c deemed as 1Jarru1101111 t 
is aclop L •cl , Lhe po,, •r::; o.r tra1.fic 

Lo the working o [ th, Act , and 
d :::, uv ti , the courts a r r lu · Lan Lo jm_µos r ::;lraints . 

1\ Sl'cond .factor is th0 Tr;.tllf,po,·t Act iLscll'. It will be obs r,ctl 

the poh •r::; 

this piece 

01' lr:=i.f.'fic 

of lcG i:,;J, l; ion is ambiguous 

0 f J' i Cl' rs . Til i.s lPnds i ts<!lf 

in it:s sil nc 

Lo rl i. CI' r lng 
int 'rpn•Lations ru1cl con.f'lir.i. ing construct.ions . 

'l lll' o Lher .factor .i.::-; lhe , i L,d c111<l cl •lj cc t; • co11sti tu tional 

011 tile one lw11d tller 

in1L"l'L"-d or tlw Lnd'l' i.c au Llu:,c it I<'.; , Lh<tt l;Jw i.r µo,>< rs be 1 n .· c 

l n en~ilJ I.P l lH!il' officers to 

on 

C,llJ')" nut Llte intenl.i.011 or tll ll'/;i:--L,,tllt'' cJTc•r'l LVL·.ly - i . ltt: tC"'d11cl ion 
(>J l he' l'O c tCI toll . Tll<' 

, o t t 1 • I s sltull]d us::;ist: 

polic·y l•l l1it1 l Ll1i.•, 

ralt'it' 01·1 i(;P t'.· , as 

i.nLcrcsL is t:Jtat: th' 

lo l'ollow 
.no t..ot·i ~ts 1"110 evade llH·rn by :--; ·,·k.i11:1; t~,,t't t{;e upon pr·ivat, prcrrri..,(•s . 

"1 1 ll " 1 ll J 1 c, 1 · 11 an cJ t Ii c r · an· L I " -' i I t I l, r c ... L s o r t; l t • i. 11 d i v 1 cl u a 1 ; L 11 c.; 

l,c>11ld I>,· ,11Jl0 Lo 111nit1lai.n tltei.r 

1igltt or· [ll'L°\acy alld lllc>ir ci it .Li.li<~iLie::, in e·f•r1e1al . Fur t lu t morr , 
tin.: pt·uL,• i j_oll o(' tl1e::, 1• :i11L,·11·sl s s C! n t; i. u l L o 

111.:1 . u11<1 I indc•pc11uL"ll<·e ancl J' rc·,·dnrn l'Lom ofl'ic ia l '1at't'ass11H:11L . 

l\, · tl•t ' 1• t11111111g tc, llte r,•,·l·ril 

\ 1,•;, ut LlH' 1.ltc,lc• i:::,~-LIP i.11 i.[11 · 

'1<· Collt'l; or App 'dl Is 

~t.l' ,,1· ,li11isl1'\' of' '11·,,tt port v 
l' 1"\·11 .it • 11tit111 11111st l'it·stly !J1· ,!1·.1\,11 lo 111• provision () r the 
J I , l I I ( '< I l' l ,\ r t 

... J 
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'j rm l l l, r SLAT] \ E PROVJ Sl 01 s OF 'I'llE TRA"\"SPOH.T A('T 1 ()62 

Sec Lion _58 of U1e Act provides an oi'.fellcc ,,1t,rc a person drives 
or at-ccmpts to driYe a motor v hLc le whi.lc the proport.i.on of alcohol 
jn hi,:; blo cl exceeds the statutory limit - 100 milligrammes per 
100 mi.l.li.1.itres of' blood. Section 58A( I) au Lhorise s trar.f i.c ofi'icers 
l.o r,quire persons to provide "forthwith" a specimen of br ath .for 

The tra:fLLc o.ffice r must have a "good cause to 
::;LL:;pect" the commission o-f an of.fence against :c,'C ions 55, 58 (!)(a) 
attcl 58 (l)(b) . ( 7 ) Subsections IA, 1B, lC, of SecLLon58Aauthorise 
breaLh tesLs where the traf'f'ic o.f.ficer suspects that a p•rson i.nvolv ct 
in an acci.dent has been drinkLng or has comrnitLed one of the o.ff' nces 
jn subsection ( 1 ) . 

It is seen that the taldng of' action by lraffiC' ofI'icer!::i pivots 
on the attairun nt o.f "goocl cause to suspe t" . Das i.ca.lly, tl1j s 
requ Lr ~men t means a tra.f.fic o.f r ic ~ r 111us L bl' at> le Lo demons tra t 
that he had a suspicion founded on reasonctbl, grounds . Will' Llt r 

r;111r;c -to susp •cL" e'(ist..s or not is Lo IH· rl<'Ll't'mi11c·d on tlie 
o.f the facts of' the casP ancl a driving· ranlt is not mandatory. (S) 

"Good caus, to suspcc l" has bei•t1 l1c'lll t;o mc:,1n no more t·l1an a 
I'!!ctson~1bJc ground _for susp Lei.on upon , lt i.clt a rensonah.le man may act . ( 9 ) 
Tile aquisition of "good cau:-:;e to s tt ··pect" and tile subs'qu nt dernancl 
E'o r a brea tll to~ t may tak pl acl1 no l.1-,· · Llh tancl i.nl_S tl1at tl1c d r i. i.ng 
had c:ea.<:,ed before >itl1cr sLeps wcrl' tc1ke11 . (lO) "C:ood cause Lo su::ipo·t " 
may be ha-ed on a here::;ay report r1·om anoLlHr of'l'i · r . (II) The 
,,orcl "l'orlhwi.th" _i.n the pl 1rase "pruv iclt. rot' t lrw .i t,h a sp l; irn n or· on . .:a h" 
rni~an ·~ ris soon as r a~o1tabJ y p.c;1 · l i cabJ_e . 

( I ,, ) 

(7) 

(o) 
( tJ) 

( I O) 

( 1 1 ) 

( j r~) 

•• • • I I 

c au~ j_nts injury wh i 1. • ]riving ov·r th blood alcohol limit 
01 1-lt Lls L hav Lng imp cop •r cc nLrol . 
S . jH (I) (a) dr.ivine- ,,lt.il.sL ov 't' the l>loocl-a.lcollol limit . 
S . >8 ( I ) ( b) cl riving Hl1v11 und v r the in.flul'n< ~ of c.lring or dn .. tc; 
Lo sucl1 an ext .. nt tltaL an' incapable or havjng proper co11trol . 

} .l ~ LC'li('l' V Police [' 9 ,o] . Z . L . H . 702 . 
i'lini strv 0 Tran::;port V VOll [!arti/.ch 1972 .Z . L . H . 928 . 
Polic<' V Bradley 0971,J .Z . L . H . 1 1 J . 
Police V Coo~ - r ~ 97 iJ - . Z. L . H . 216 . 

'lH•slnr·t ,: Wright 0970] 1\ , Z . !. , H . 257. 



J'Jic· nt~X t ;:; Lar;c of the ~L L'eeniuc: process ls {!;O\' •1'11 d by subsection 
~!) u [' ~", c Lon 5:--;,\ . J .r it .:1µpears Lu Lhe Lraf.f i.c o.C.f ic r tlw t; the 

l1rt~aLli , 1 I) ser ind i.ccitc.- a po:::;itivc rP.acli.ng , or if' the person :fails 

L>l ' rcfu f> t',-. the t~st , he may Llwn require that the person accompany 
1im l'or a blood tesL . I\on- cornp1 iance with thi.s enable:::; tlte tra.ff.Lc 

u 1'f'ic· ,·1~ to arresl under sub::;t>ci.:i.on(J) . SecLLon 58c ( 1) au horis s 
n lra l' [' i L' o.f:ficer Lo arrest a person , i thou t ,, arrunt wllo fails or 

L' L: fu:::;e ~, to gi_\ ·' a sµccime11 of' bl< oc1 f'or ·t sting . OLher provisions 

1.n the· ,\. r i:; give Lraf.fic oCi'ic '.1'.; f'urtlicr powers of' arr st/ l J ) but 
11une r " l a t,e spcc if'.Lc ally t;o t,J L lc~alJLy o.f traI'f'ic o.f.fL t ' ::; 

n.clmLni~!<>ri.ne- tlw provi::;ionsof till' J\cL on privat property . The 
Le e- .Lt, L1 Lnrc has omj tted to j n c lude auy u-x:prcss provlslons concerning 
t.1 ·a f'.f lL oiTiccrs ' power:::; 11 o /' J' tlic roa 111 • 

The i111111edic.1-Le irnpl lea t .Lon of ' Lli i::; is the' al>sPllc or any statuLocy 
n nllto · j t, thaL i!::; availabl,..! tu ju s t i f'y ol'£'ic<-t' s 1 uct.;Lons on privnt 

II01 c:v 'r , o-vcr UH· p,t ::-; L J'iv1· )L' dl'::;, Lt' c1l ' f'ic o.ffic<>rs lta,t> 

o cnt.L'l ' pri.vatP pt' up ·rl), L''\ '11 privalt' prcrnises , to 
: ul 111i11i ~-d< ' t the pr·ovisions cit· l>loc,d-<1LC'uho1 ler,; i s lalion , 1,it.llnut 
< u11t r'ol l,:'.> Lhc cottrl t> . 

cl..., ll , l ·, i), 'f• Jl a1J!::; ' t'vcd, lli c J1 •r ;· i , l a l l n11 rn;tlc ~ nu rncnli.011 of such rLgllts . 

'11[(· ,,11011' is s lt<' of' Lr c:1L' l'ic. of ' f ic · '1' S pu1vL'Y' S ott prival. J)t'OlJ rty 
1! arrtt • li. • l ' n .!. <' lh' 'ottt ' L of Appc ,al in Ll1c' <:"!Sl' :--lini.strv of Tran~port, v 

~- 1 1
1 , · r·aL l s lit·i'ot'L' !h<" Ln111·t, , I liJoLLgll in suntc' ·maLl cli.sptttc , 

'"' l ' t> h1 '' -t !Ly n.s i'u.l Lo1.s . ~u· on lL is 
h' LLIL 111• 0hll'l' 

C: ttl d jJI dll ' .tl!Ct' COlllJ•dll j t •:,-, . 1\t. 111, 01,11c• •· rn •ni,·i.on of calli11g 
llit· ll',11 1<' art!lior ii it·~ Pc1)J1 ~11>1 rtpl l} ll't t and ,,·all ,c1 home . 'J h 
l\,ll ll ',L f J l ' u!'t ' i,' ,'.C ~.; hltO t ll ' iv, : cJ ;t( tit!' SCt'llC' ls'l'l' {SiVell il.Jl. cL'COlUlC 

c, 1 hi1.11 i1 rppt ·rtr.<I . 1·1.om LJ1c cr> ll11' ol ' fi.ccrs ,,L'rd. Lu u,, responclcnt 1 !::; 
, H l ] L ' • .. 11"1 ' ,· Pu_ ' ll' . hit'c• upl'IIL'd llll' door io tlt'ir kno king . Payn 

i n <· , , l ht· acci<lvnt a nd proclu, ,·ii '111ply bot Llc• ::, uf' lie •r· . \v l tlt the 

•••• 5 

( IJ) . P c t io n s (; J , (1G, G8n ' JL<l >~!) . 
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i11fon11ctt,i.011 J'rorn the o,,ncr!:i ol' tJi, car, t11cir o,,n obscr"\ation· 

of' Llw accident and , of' Payn ' s contllt i.on, the tra.ff'ic o.t'.fic r!:i 
t'Ol'IIICcl II goorl Ca.US to susp et;" Payn had be n drlvLne wiLh an 
c~cess blood alcohol level . Conscqu ntly they "ask'd" h'm for 
et ~l'eci111un o.f his b.reath . Payn ' s rea tlon and IJC:,ha lour , that 
cl'J'e LLvely ignored Lhe re 1u st , amountel to a rc.fusal . Payn 
Liu n que;:; L·Loned the traf'f'ic of'I' l t' r ' c:; rlght to be on 11 Ls proper Ly 
and toll them to lea IlaYing obt;ain cl conLL:nnaLLon .from 
headquarters , the tra.f.fic o.rr·cers return d ancl ren,1v cl their 
l'G<jllGc"tS . A.fter som periocl o.f dcla aud g n ral unco-operati.v ness 
by Payn , the trn..f.fic oI'ficers tlten deemed Jiis lh. havi.our a::. .:i. re ruse l, 
ancl as a positiv test , tli n rcquir 'd tha L lw accompan) them l'or a 
bJoocl test . Payn again disr utecl their right t;o Lrcspass , and after 
f'urthec cornments a11d delay , the Lr,l'.Ci.c oi'f'i.c•rt; •nt;e1ed tll• 1101.1::; 
a11cl arr<'stecl hLm . 

H l~C [~1 'T C, /\SE DEVELOP ll \'TS 

Up until Payn Llw casL~::; J1ad ouch l>e n clr'<:th'ing· ind p(!JHlanl· 

ancl diCJ'or ,11L line:,, :1.s Lo t.hc· •xl<•nt of' t.ral'f'ic officer~ ' po,.;er::; . 

' llti_s .Lllustrat s the c[.t'ecL o[ dlJ'['c:t·cnt app1·oa·li•s 1.J Lng- adopted 
in oacli case , The Conrt or Appt';:11 i.11 Kc·lly \ ' Lo,,(•r Hutt C'iLv 

cons i.d reel that o (' l'.i.cPrs ' rrn,,c r::; 1. t'l' no L rest 1· i<· Led to "on t;J1 • roa I" 

Eltl(l extended Lo other plac s incl11<iillg pl' i "\af.l' pt·u1wrLy . Tl1c• 

courL construed the act sn l! lh<1t; tral'l'i.c of'l i.C'<'rs nntst. have lie: nc, 
or tJte owner ' s onsen t. beJ'oi•c tilt! PX re· s, or po1v<'t's on pri.vaf.l' 
prOJH'rl"y arc log,11 . 

Cooke ,T , i11 Pol ice v Ward Ll1ouch.. tltaL tl1<' .ib.-; •11cP ol ' any 
lL·g i.~ l .t l io11 on tlle Irld t Ler ,,as IJt•<' ctll'-' i L h'ds l>t> i 11g taJ ett for t~rnnt . cl 
lllaL pt'i.\ate r.igltl;s o.f prop ·rly 1,t!t'· l><>ing ovct' t'idd1~11 . 

d L::; L.1 ttL' 1.y nnrroh' approach Ill~, llo11ou1· ·onc..;ludL·cl , 
J\L't , r a 

"i11 gt'!l ral Parlj ame11t and ll1 · Court:-, s t; Ll.J look u11t n t!H' 
1'., 11g] i s}1man I s , or 1Tcw Zt a Lanell' r· ' ::-, l1om,' t1 ~, 11 is cas L.LP , hu l; 
P\c•n tllis d• ply- rooL•d i.dcn J1as io yi.•Lcl to Lh, cliciut;c,::; 
or l l1e roa l to1 l" . ( I 11) 

llis 1lo1wut' held tl1nL a tr,d'.fll· oi'l'i ·r·1· rnr1.y :in::;l s l upon n t r i11c-

liat lie J1ad l><~vn r •fused pe mi.ssion 
to en r or ltad oe n rcler·d oft' by ll10 occupier . J•urtlwrinorc Cooke J . 

•••• G 



- G-

cuttsidl:'t'r>cl tJ1al ,,ll11i11 certa in limit s ancl sulijC'cl to c"1't:ai11 saf~ -
g I tarcl n r i..glt t o.r for e iblc . n I ry may c xls t . Th' J\ t s show tho [; 
tlle troi'l'lc o _fi er had been .i..n "hot pursuit" , and Lh l'l"'spond nt 
IJdd s1,crv~c1 off' Llle road i.nto his .fat.h r 1 s plrtC'l' . C'oohJ J . placed 
0111plta~ i.s on the st:atu ory requir,m •uL that th, urci . 'l' acquir~ "F,oocl 
c au ~,e l.o suspect" , b £'ore th po,, rs ar lse . 111 t;Jtj s ea c Cooke J . 
11, "' ctJLt'u::stt:'d traf'.fic o.f_fic -'rs wi.i,h >...t 1tSi.\.c n1tcl ,, i de r c.chi.ng 

p 1.·'rs . ( lS ) lli.s contentious dcclsi.on has placed Lll lral'.fjc of'.fic 'I' 

jn a ·y110nyinous poslLlon wiLh police ··unstabl 's , who obtai.n th •ir 
nul.hot"ity expl.ic·i.tly from the Cr.i.rnc::. A t 196? . ( lG ) 

( 1 .3) 

( l ()) 

.••• 7 

Jt i s o.r noL that tJtc, r0.cent: case of ~liJ1i.slrv or ' L1·a11 s porl v 

QnirkP (Supr Ill' Court , l\ttcklrn,d , 21 Apri L l ~7G , Wl,i Le ,J. t-!8;!/75) 
<·imtlarly appeared vet'} t·• lut:L;u1 t. Lo i.lllpu s , any .futrn of' t'! !:5 Lt·ainl. 

u pon. Ltu.fCjc o:fl'icer.,;. Tlw j s:;11 be ( 'l l.ll,, court, i nvoJ.vc cl Lh _ 

lega lity oi Ll1c C''<ercisL' or pu1, 1.'s h'1Jr) ll Ll1 l:1a1J'ic· o.fJ'icct' \>'.:ts 

not in uni.form , ("ncl 1wd no U\. i.cl< nee or. l!L .s aut;ltori 1.y . ThL' 

<J,cision or \vl1i.Lc J . 111 ·~ut Llwl n lt·al'l'i.c uf'fLc r nef'd not be in 

uni.i'orrn or i.11 J.H> sse::,::,jo11 of a ny h ( u ·r,.nit; 01 · ul.l1c1 · (•vid 11ce bL·l'o t' 

lie i s ah L , Lo en.fore · i ,h hlood-c1Jc;ol1ul 1u·0Yisio11 !-> . fn granLin~~ 
Len.v . to app11al ( still pcndill{',) JpJ'J'r · i,, :-; .1 . sajcl , 

11 11' ill' cltci . iCHJ or \1,it. ,J . is c; Ol'l''('l jn law tlu..:11 i L 

S . JI .5 
s . J 1 7 

--L~; conr;f'ivalill' IJt; tl en(ott'in1 •. tr ·,t!T ir a11tl1,11·it:L1•s 1ou1cl 
no Ln l h' l'1t LL1t'1• t 11J1dlt( t tl1t·t11 l' I \'t' <I!,, till' y 11.i v,_ clunr: 
ln the pa ::;t 1.;11cn i l ::, 'l'l11S i1 ,, ;:is tl1,,uel1! ILl 'CP:,~;ar y t;o 
l1il\ ' t;h,, r qui.Ri.t,, 'vid ·nc' ol' ,11tll1ori t;y to l'll:fo ·cu Llt" 
blood a.lcohol pro\• i,, ion s . 11 

c;ives po1,er :-; or Ul.'ll'. ' L \,:lLJ1out Wd. l'l'cJ.llL . 

autl10ris• s L: lli1·y lJy f'or·> to cll'Cl•s(; if (,t) Lhat pl:I' S 01l 

is tollnd cornrn itli.ng un .\ ofl'vrtt, puni •, l1 c.1h l l' IJy irnpt .iso11JT1c·nl. and 
i::, in lw pnrsui t ( 1J) !t as good caus to ., Hs pP t; Llt;: t per s on 11:t~ 

COlllllli t t, •tl all)' !:'>llCJi Of f'Pil(.'C' . 
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In houcl1,;_1rl, Aucllantl (";il, Council Ll11' issll<' oI' ot'f'ic r ' ::; po h crs 

on priYate pr perL} anc.1 Ln pri,·c1.i.c p1e1r1i.s':::; <'<-Llll' b,,f'ore Henr:, T. 

JI is honour dis Linguislwd Ward and he lcl tha th t1·nl'l'i.' ot'Ci l r ,,as a 
L1' •spasscr , ancl c1s such not e11tit;Jcd to exercise his J)()I>' rs on th 

pt 'l~,ni::,es hill10uL an cxpt·c s "invitation .from t.J1, occnpi. r . 

AL 1:h i s stag Pa\'n cwne bl'l'ore Barker J . in Lhu Sup rem, 'ou rL . 

ll.11:k 'r' J ., i.u disapprov .i.!lg of.' th' decision in 11'aL'd , co1t::;ider'c.l LhaL 

prn,,rs or entry upon pcivat, prop rty only ex i st,·d jn ·ass of' " ltoL 
ptu·suit". Jli.s honour w nt on Lo apply Woocl1,ard and 11 Lei that at lli_ 

m;1l;c r·ial tirn' the tra:ffic o.f.fic 'r:-. ·xcrcisccl Ll1c pro,·isions o(' tllc Act , 
tlley ,,ere trespassers . 

Wlli.lsi.. Pa} n has pcndi11g its app al h arin~ , Lhe cas, or A. 11 'll v 

,1pi r C i. ty Council ·ame up .fo 1~ dee Ls i on . fl•atl:i_c .J . !:::iLat;,LJ at Lh<' 
outset that the appeal rais·c! tli q11'stion ,,lieth•1' Poli.c(' v W,1rcl ot 
~ sbould be I'ollowed . JJ alti 

Dark ·,r J ' s . de.::. i!:::i Lon as erroneous , 
J . made it C l l·ar Lhclt 11, C'Ollsid(t'•d 

!Lis honour s La L 'cl tl1.1 L it ,,as not, 

a ,,uc:3t.Lo11 of' ltoi p1u suit !Jui 1·,tlJwr wJH tlter Litt' lt·aCl'ic..: ofrice1· l11-1cl 

"good cau::.;c io suspc('t" ancl Klll)l.!ter Jt, acl:c•cl "f'ort.lli,ith" . 

r()Llo,.- ~; Cnoke .J . i.11 \va1c.l ho .lcli1t~· 111,tl llt<: line· ~·ll<>ttld l>l dL·c1111 at; lJ1<, 

poi11L i.-lwrc the tral'l'Lc ofi'.i.c •r cc•as ,- to ltavc· 11 /~)oc.l 'Ll11.·' Lo s1 1srJC'<·t 11 • 

From lltLs hrL·J' cas 

<Lr 'c1 is Ulis 't tlcd uncl v,n"i ,,nt r'J.·orn ca::;p Lo c;,1:--;c' . 

c1.ncl \ .in! ,1clopli11t~ illc. 11arro1, appro.i·l1 and<' te11di11g th· r101.;L'l':::, or 

l:caCJ'ic of J iccrs. ( i
7 ) Wood1,c1r·tl .ittcl 1';:1vn (Sup1·c·111r• CourL) ~llow a df'::-;i1·c 

to control tl1 ·~,c JJ01ver:-; , 011 t; 1101; l!ea t l i. J . in1\ll,·11lia:--; 
cl j sappr~) ·;:1 l () f tlta 

111• Jl.ll'J'U\v COil~.; Lt'LI( ( i Oil . 

H,~11ce tr,rl'fic off'ic··t·s' s pn1> ' rs r,·1rtc.titt J'tc• l'ro111 li111it~1lion. or J\•sl:1'aird . 

. . • • 8 

h' i t Ii support; i_n ()u i. 1 I· .. . J\.n L, · n . ( 1 5, . 
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,\I rJ\ Is l rn Ul TH,\\SPOH'l \ I .\ \ \ 

Tlte app al in >llnistrY of Tr,tnsporl , Pa\n came b 'f'or tile Court 
uf' J\[JIJeaL and so too did tl1e pos:::,LhiL.ity or 1estori.ng some consi.sten'y 

The Court o I' J\.ppc,11 lh tl i ltc oppor Lun.i. ty to c omc 
·to g-ri_p::;, Klth Lhl::. erratlc n.rca or .lai-· ancl marl· out; n posltiY<' and 

<i<'J'i.n.itc course . nf'ortuuaLely till:,; ,,a::; uot Lo l) :,-;o , Edell or the 

tlt1:(·· judemL'n.Ls(lS) cLi.:ff'cr as much as Lhe 1Jrt·-vi.ous cnse8 di.fr r . 
Tltt're i::; no substantive consLstency , and ach judc- • adopts a cli.ffPr"ut 
appro;:ich basing l1i!:; dcclsion on his o,,n lncLi.vicil.td.l r asoning . 

The court is unanimous in cli.smi.s::;jng tl1r_• clHu·c-e llnd•r ·,ct;ion 5H( 1 
(a ) (driving "ith x.c::;s blood - al ohol conL nL) , b 11 L the chat'ge und r 

S,ction 58A (J ) (a) (I'ai.ling Lo accornpan.),· a tra fie of.ficc c ) w,ts cli.srni.sse; 
in acconlanc ~ witl1 the vic,,s of tl1e majority . 

"Good 
H .Lchmond P . cxpr~sseu thl' ,1 1, Lile t; a L1·~1ff'ic, o('ficc~r can acqt t·i.r 

,tll::;c to su~pcc t" at a tjm 

prjvatc property ancl i.n tliaL case hi:,.; posi.[jo11 \vott.lcl bt- a11c11agot1::. t.c 

n J"'l ·ic·c con;-;LablP ,,Jin acqnirl';-; t>Vid ·11c<· in a c ri1ui.nnl ca.s' 1>l1ilc• 
unla1,f11Ll) trcspassi11c; . f-U lionuur L11 n co11si<il't''d h,t l i.hr• prc1't'<Ji1i.sj L 
of' a .LL aci i. 11::; , Llw at qui.~i.t;Lo11 ol' "good c,111s, Lo stt,-;pl!ct 11 i::; nn 

importa11t IH'OLccLiun c:1vainst; 1111jusli!'.ial>l• i_nt;PrJ' t'c n · 1vi.tl1 a .i.t b:cn ' !:'> 
pri,acy or liher'ly . If, point1, 011L tlt,11 lltt• p "·n1· ur arrL·:,;l" only aciscs 

if' tile p,:r~oll ·onc'rnPd r l'n. 's lo sttL,niL to ;1 p1·ucc:u111'1• "clt• .s i{;ll'd fut· 
J1 Ls own protect i.011 11 • 

Ri.clu11ond P . express •cl l.;11e vi<:w t.lwL tlw p11rpos> ol' i.11c Jegislati.on 

is Lo r0ducc l:l1c road toll ca1tfH.·c/l>y dri1iki1g drivvr~ , ,111<1 Lltat h•ing 

or s11ch irnJHirTallcc· , tht· co11t·l ~d1011lcl not ;t1Jn1, it lo b 
Oll \ ·, 1• j {'; ll L ' f:l'Clltnd Jfp CUlll! nrl 

dt1,,•1'. -,Jioulcl lJ1· ,thl· to ,·!1tcl,· llH· 111achi11,·1·y ·"' 11p oy lit!' Act m,•1·c•ly 

l>j t'l' ltt·ati.ng on to r,rlval<' pl'opcrLy wlt0ll1'1' lll1•ic 01vn, 01· IJ·lo11ffinc-
to sorn 'U lll.' t>ls II ont i tllH'. , , 

••.• 9 

( I K) Hi< ·!Jmond P ., Cool·c· .J ., \voodllottst• J , 



- 9-
11 

i. o hold t lla t the mere 1,,ck of lL'nvc anrl 1 i.c · nee 
I'rurn Llt or.cnpicr ,,ou.ld pcP, ent t.l1P f''<l'rc.i..·f-' of 
po 1. rt. und r Section _5[.,,\ 1.·ould l .tcl lo the Lype 
oi' absurdit) ,!nd und si.rnble conscq_u tlC'L'S cl_ rib d (l5) 
by Sn.eh::-; L . J . in H . V Jonr>~ . QCJ7<.5J I J\11 E . n . 209 , :! t l~ 11 • 

This 1,as relied on , ,,it;h som vigour, in Ward . 

,,itcrl ci::-. noLinc; that t;hc.::;t:e ahsurcli.Lics 11 1.ouJcl open up tli chance:c. of 
a new i'orm or ' copb anl robbers cltase ' wlti.clt i.t S<'Pm!'- impossib1e 

to contemplate ,,as with·Ln the .LntenUon of tht> lcgi.slatur 11 

H Le l 1.moncl P . pr f rs t:h approach that ,, ill g L ve t:lie Act a 

<' ~ 11 ~ Lruc ti. 11 Llla t wilJ fac il j tatc ra th 'r thnn hi ncl r th , taJ· Lng or 
brt>ath 'tPsts as quickly as poss iblc, n.ftcr tl1, a.ff i c r c:1cquir ·s "e-ood 
calls" to s n::spect 11 • He says , 

" as a matter o.f nccc::;sary impli atiou T thi11.k thQt; 
Parliament must hav Lnt 'nch.:u. the pc w rs con.f reel 
by Section 58A to car1·y wilh tlwm ,nthoriLy t;o tn. rr·c 
of'fic r::-; to enter an<l rr111ajn n pri.vn.L, prop rt.y l' r 
the purpos of ex rcis .i11g such powc1·s ; such auLltorit;y 
to op ·r< t a· from tl10, Li.me 1,·lten Lll< oi'f'i.c-cr concc•tn'ci 
a quLr•cl ' goocl ausc lo s uspe · L " ' . (20) 

His 11011011.1 staLcs ery clcI'ini. ~.vl) llowc>vur, Lliat ::-;uh autliori t;y 
Ls 11ot 011e 1,hicli carri 'S ,,ji.11 it a rir01L of' f"on· ilJlt> 'lltry i11'tc1 a 

pri.vatc• resLltncc' ,,LLhout a t:ual 01.· i111plic~d l('a 'L' ilttc.l lic.nc(: . 

Hi Junoncl P . cnnside1~,c1 tltc' con";(•q u c ncc s or· Srct;·ion J l 7 or t11, 
Crimes Ac l: 6 1 a11u. e:xµr •sse>c.l t;lt,• npi.ni.on LltaL it Ls cJ,,ar.ly P.Xlt~tust ivv 
of' tile rLellLs of f'or'c ibl "n~.ry VP:-.lc<l in a r·or1sLablc 1>) virtue of an) 

auL!w.1·L1,y i ,o 'trr·esl wit;houi Wdt't'r1nl ("Olll"•rn•rt on lii111 by the C'rim•s r.t 
i LsclC . 111c t'xisi..;tncc of See l iu11 JI? ( :) t;Jui.· 111nk(•s .LL impo sib lC' 

t:o Lrnply a ric-llt or .fore i blc c•11 lry j n all casL'S wit ,r rt 1' re s L w i. h n1 t 
,,·n rt'a11i i ::; auU10ri::;cd . lT i i, h non1· l lwn s t.a t r<l , 

( I'/) 
( ')o ) 
( :.! 1 ) 

11 
l 11 Illy .i 'h' l 1u' ol".l' i c·e t'; , ltav 111{:· a< fll i .1 cd j11s t C~ll l I o 
s u spt•cl , Lherc,d"t '.t' 11.tcl irnpli '<i ~.l;il11tory :tuLlwt·icy Lo 
l'C.:-L'Til( l' t.,}t, I)l'l'IJli <', aHcl .r't'llltill < ll Ill 'lll J'OJ ' l.111• J>lll'[>OS(',, 
ot' t'quesLLng n llrc·<.Jll1 i<•::;l and l'l'qlt<•.tLng ,'It' f>,tyn o 
, ..,cum1Jany tli 111 . 11 ( ·, l) L 

All l l .' 1l . G' 
11iid , 9 . 

Tl>id , IJ . 

H i.c lunoncl J> . , t~ . 

•••• 1 0 
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JI, 1, 'Ld Lh,tt thv re!:'iponclen-i:; \,a:-, pr~opPrl) convi 't ,et o-f an o.ft'en e 
unrl r :-,ec't,ion jl' .. \ (J) . 

fn 1 ps~'ct ot' Lhe ol'f~nce or clr_i, ing "iLh , l'C!:is alcohol content , 
llis 1101 ou1· held , 

•·1;·11ere in general r f' el con.ficl0nt. tlw t Parlirnnenl mu· t 
lta-v inlended the pohcr:-- no\, 1u1der cun::. idcra cio11 to ue 
xercisable on pri,·a t prope ,- L} , I l',u1 l eel no ::-;ucll 

confidence tha it was i1ll,a1.l 'd. to C'tmf'Pr -1 rigllt to ent r 
upon pcLvat re!:-iden'•s ,,.iihout Lllc lcav of the ccupi'r . " 

( ~2 .'2 

Upon this R Lchmoncl P . held that; -Urn tr~ J'l'i , of':C iccr had e ·c edcd 

liis autnority by ent ring Pa)11 ' :,:; l10us , to ar1·es t; h .im , and l> a 
valid ar.test was a p rerequisit to the tnlc Lng- 01 a bJoocl specimen , 
L!J convicLion under ·ec tion 58 (1)(a) ou Ld 110 t 1J , jus t;j l'i eel . 
l'i . lu11ondP . in addition expres::.es lltat a Iit:-lll c.f' •nlr) f'or tlt. purposes 

or S'Ct .Lon 58A i . not dependant on th• o.fficC'r t i11g i.n "hot put·suit" , 

and tha L Cooke J . di.cl not S<> ]wl cl .i 11 Po 1 j t' v h' r, nl . 

di....;agrec~, wLtJ1 Dark .r J . 

Cook 

,it1c.lgr11t~nL lie cleliv 'rc:d .Ln Wc1rd . Wli i I .s L t!J<' l ' l ;ivo11r of .i l i. ! i uo l 

!,y rnp,1 l.]J<' Lie to th 1110 Lorist , t,11 ~ Lo11t~ of Llie ,ittdgrnc•11 t e.inno L t)(' 
re,,, o l1l ' i led ,, .i th t 1tc1 t in Wa 1'd . Cool t' .J . apf) '<-1.rs to wi tliclr,u,.r !'rom his 
l'orrner, nT1To1, conslru'Lio11 ancl a ojd t.lle i::-:isuc!s l;y f'o1.:1,ardi1t{; the need 
f' or 1 e g i s l, t .i \' inl rn•r1tion . 

IIis honour as~,crts l1i:s conc·<·tn Ll1 .:, t, ll,e cl:L11g , 1 ous ,tllc.l ali urd 
onseq110ncc's 

(':St)Cl'i.tJ.J) 

nvi sng-' ci in H . v Jonp ~; couJd \.ell be a v•1'y rc'al cjsl- , 

lhc po:-; , ibilit.y of' sllc- · ·::.sf'1Ll c,·ploi taLi.011 or prop<·rty 

1101-; '\ 1 I' IH)\, j ll t }i 

d t (; i t 11r]p o J' L ll 

Iv i d J y I( l l O \, tl • lli . 110110111 · st.t l<·:-; lit.it in 

II t l')' llld_\ i>e f>l ' l lfl i S. i J>J 

lig-ltt of Ll11· ctli:,, 'Tll' • ol' ;u1} c ;, 1·:c., and tJw 

lie J'jgltt, of' fore ibl. 
t•nt1) 1., not nece::-.sary .for Lill' \,<>rl i11g· or t;Jic, :~t.tlult· . 

• • • • I 1 

( ') '!) I ! , id. 
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Cook,· ,r . con:-:ic.lcre l ihat cour i:::, should not i..1tfL!r rig11t:-:; o.f 

'lltl') .from general statuto.r) languag, unless -111, pt'<'r:i..se inJ,rnecc 
lo be drm,n is r ason .. tbly obv i.ou s . IIj ;:..; honour c 011::; Lele t'•- that the 
n111.:=sl~ o-f judicial opinion hacl emerc-ecJ too g. at and thal thi.s , 

"Lencl::-; to sho1,· thnl jn dcf'ini.ng ri.ghl:-. or entry t.lte 
courls would pas:::; bPyond inter_EH't"'l.ing wha Parlic.ment 
lrn.s said; they would b spccula t i llG abou L Lh in ten Lion 
oi' Parljament or 1 c .i..slaling Lhems lves" . (2J ) 

Cooke J . f'clt that the p rplexity ct'eated uy lltc.' c.live.r:-.i1..y of' 

ap1>roa che s c orn_pellecl liim to hold tl1a t po1vc-'rs or tra.f:fic o-f i'icers clo 

not extend Lo private p.ropert:, unl,ss the o.f.ficcr::; ar, pres nt on the 
property by Lhc licence oi' the occupi r . 

"That tal,c:-. the powPrs oI' t.ra-CL'ic ol'f' .Lcc'rs no further tllan 
,, as set i. l ·d by Llli s ·our L in Kc l 1 y \' Loh-- •r llu t t; City" . ( ;~/1 ) 

Cooke J . concluded , 

"AnyLlling ma.re will have Lo b 
<'!.ft~r spcci.fjc consLde1·ation 

clOlll' by 'Xprt' ~ ., lc e is] rl. t Lon 
LJ y J> a 1' J i illll • n t " . ( :? 3 ) 

AI'Ler cc1rc.ful consiil raLion of' Ll1c .fat'Ls \voo<lllousl J . s t tlir! lott, 

of' hi .. s juclg1118nt in an outli.1t' or Ll1c, Mini:,dr~y or Jranspl>t·L ' L cl,li1r1 , 

"Th- laim is made Llial 110 mat t;c:r ll1l' l1our , a t r·nfI'i.c 
oJ'f'icer is able r,o ,;1~,SL.'rL , VCH ng.:1insL tlt c. press 
wishes or tile occupi<'L' , a pOl>l!J' to 'lllL'r and r<milin 
upon pt'ivatP prupt:rl) in orcl •r Lo pur ,11' Lnc1ni 1 i's or-
1..0 ernbarl< upon Uu: sc1'c•t•11.int; prot.:t'.ss cont;,niplal d by t,lt"' 
bloocl-alcol102. rn·ovii,i(,rh" . (~lG) 

llis honour ronsid rs lhat tlte cJu irn i~, bus ·<l on rw st.att1Lory atttltori.ty 
bccLuse there .is none . He point.s out i.llat; an i11Lrusion uµon privnt;e 

,LS by d.ty, l;II(• 
p1·.i.vacy a11cl pro L c; t ion o lll(•.r1, i s1• ,tl fo r·clL d I>:, l;Jic> I ;"th'S or tr'- ,.,;pa.,s , sltoulc 

neecl .fot' .in 1,ul., L>r·c-aUr t,•., l, auLltut'is,•d by 

.... 12 

( ;! J) An L, , n . G, Cou]"c J . ' 7 . 
( 2 11) 11.; i.d . 
( 'J - ) ·- _) [ l1id, k . 

( :~ (>) An Le n . G, Wooclhou.::,e J . ' 1, • 
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" I I Q 1 H • r 1 a i , ;J c I o l' .<.; no t r P s t upon et n y o x p r c s s s t < L u t o t' y 
authot'i t) or c,.-,n upon ,,h ~tt rould po!:-ic; il,l) J, re :,ircif'd 
a5 a cl 'al iutcntion con ernin{;' llF' 111nt t 1 o1 th' blood 
alcohol sections of Uw 'frctnsport /\rt , bul nPrel, upon 
chc suri. o.f inferonc s lhnt Lhc 'ottrf is , ::;ked to clrm, 
from Lhe i r purpos' and l he.: i r 11 tire l) v0nc1 al langu.tg . 
\ or can n n) p n r t i. c n 1 nx p ;1 r c o f t h o ~ P s , c t i. ons l> re L i d 
npon h cause the· nr · s i.ltnt cone •rning chc ex re i.se by 
co11:::dah1cs or Lrnfric- o1'f'icers of' llicir -tnt11tory dntL--.!:-i 
on private propcr1) . l nsteau , jn t lJP .:1hs llC' of n 
sp-cjJ'ic po1,er of nlT) , the CourL it; ,,colly i.11vi t: cl t.o 
holc.1 thc1i. the po,, .... r' i.· 11 ed d ['or t'f'i.r.ienl aclmini.::;tration 
and th n i. o fiuppJ cm 11 t lhe s ta tu ( 01 y pro, is ions by 
supplyine; the defi.ci 'ncy . And T think th arc-umenl i[,'<lOt''S 
the basic conslih1tionaJ pt'inc_ipJ.e l.llal ,,hereas lhe ciYil 
liberties of ci Li/E•ns clo not chpc>11el upon nn:}· xpre"os l.'lw 
or coclc , on the oth c hand ever) pnhlic authorit (in th 
,,ords of Prof'essor R . [' . 11 . Heu!:ilon) ' mus poiut; if 
qu sLioued , to some sp iflc rnlC' or 1.i,, auLhori.sinc; tl1e 
Act hhi.ch is c.:ill 'd in q110stio1t ': l<'ssa} s in Cons i tut;ion,1 L 
LaK 2nd Pel. 31 ,_;,. l.;o 8 H·l.;hnry ' :_; L·us uf tn';lo.ncl 11th r~ d . 5 L1 8 ( p a r a . d 2 d ) . " ( 2 7 J 

Ili.s Honour contjnues , 

11
\[oreo,er t:he pits nf· c-asr. i.n,·ol\·•s rt cl;-tirn , nol m•rcly !;lt;1t; 
a po,,er o[ Il1t'} h,t.-, l1C'·n {;i,en to lr';it'J'ic offi.t't''-' IJnt 
a lso a n necessat·) and i.nl •11rlf'd con::;c>quc-nc-1• Lh~1 tller" 
shou_Ld bt• nn 'llCto:,t,l 1111Pnl up 11 i111ro1·t~1rit ;incl Yal11cd 
fH'!'so 11a l righL· . fl..':> to !;llis ln sl 111,tltPr- it h,1~, .lo11 c: Liuvr1 
r"c-ognis d thal if' lliet'l' is to b .111)· dP1'of: '1tion l'ro111 Ll1r• 
libe1·Lil's 011joyc,d lJy inclivid11a l s in r,1vo11r of pm,t·t', 
G"ivcn to ,in oi'l'jc-irtl it i ~, es::; !lf i;iJ t; l1 <.Lt 1he c-Ji.1ng•' 
s 1 o u 1 u I, e au t 11 or i s • d i t t r I c a r C:ll 1 cl cl <' f i 11 i h"> 1. • r'lll ~, " • ( ') ti ) 

he Sil)S , 

"nor am al>l h) l:lii11l· tli,tl 111 a 111.tt lPr of tl1is i111pol'bt1t<'P 
Parli. u111·11t can ha\1~ l<1k 11 f'o1· e-raut d tll,1t l,asic- rich s of 
cifi:,,0ns ,,ere in.f' L'c•1ttially l>eint~· ovvrTidclr•11 11 • ( ')9) 

On Llw ha::;is or this 11 oodl1011sP .f . co111cl nof :1cc·cpl !hi-. \' i1•, t ll r1t 

it ,,oul1l he or n J'or 11!,• r·o111 ls to cl'111r·(l) ,t f'Lru, in tl1,• 1,01·! i,t{~ 

of' th• .-\ t IJ\ ;ulclin{': to 01· .;1q,plP111,.nli11:, it. p1uvisic,ns . lfis 

11,innur consid,·r<'d 1hr1t ll1l· lir1is11·y 1s cl.1i111 f'nt tl11 11t•v I of' 
i lllllll cl i ,:i l 

a l'ul l right of lorcild,• ·11f1) 

i 111 L'l'lnc·cl i c1 t, po.-· it ion .i11cl t·o1 the nbov l'l'iJ. ' 011 111ust l, e rej ,cted 

....... I, J 
( 'l 7 ) lhid, 9 , 10 . 
( '>k) r hi c1 . 

( '! ) ) I 1, id , 11 . 
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\\'oulllJOu::;o J ' ::; . ciudg m 11 l cl •arly adopts the broad appraoclt . Jfe 

c u,1 :-, U1ntly rei'cr:::: to ,dcler and cl<" p r .issue:-; or civil 111 t·rtiPs 
tl1t·ougl10ui ltis judgment . 

f'.ir traffit.: of'.fi.cers ' JJO',,ers lo 
How •vcr lie docs t;.i.V" som, indicat.i.on c s to how 

x LPnd . 

fie SU)::; tltat i.t ,,a ;:, opc'n to llle trct.f.fic of'i'ic t·s as tlwy i. •r, 

lL'.i, i.ng ll1e pr misc s to r qui r<~ Lhc• re spondcn t to snbm i 1, to a br a tit 
l · s L • 

Tlw or[l.c ' 1.'s 1, ·re also i.n a posit.ion af'l 'r ll!, responrl 'nt; J1acl 

co11ti.nuecJ Lo rn2kc .LL Jilain tlk L he• ,,.i.sltcd Lh III Lo move o[.f hi.s propert) , 
Lo :reg·ard that as a r 'fusal ,,·hi.eh 1,ould ha r ~ 

th III trnrsuant to sccLio11 58A. (;2)(b) . 
nablt·d hLrn to accompany 

amnun Led to an o Cf'cnc 
A :fa.i lure to accompany , oul<.1 hav , 

21.nd lw 

b) i-ay o.f s1u11mons , ali.hougll not 11 ces:snrily arrcsiecl . 
oulci have be n cJJarg cl ,, .iiJ1 tllctt ol'f' n 

Lral'i' i.c o:f'.ficcrs return icl to tJw houst! tltey r t;ur11c<i 1·1101;.i.ng it ,, ulcl 

be agai.nst t;l1e wish •s o.f tl1c C<'s11onclent and Lh y h·ould bv trt'sp,t~~ •rs . 

A l thC' conclusion o.f hi_s ,jndr;u1,nt h'oocll1ou:-;c .J . sl:ai<'s , 

"T mnnot -chin] " tll, tt, ilw right of' c>ntry laim, I .in t11i s 
case for oi'f.i 'l's "·Ito udrninistL'L' LltL' J;lood alcohol 
pro\ Ls ion::; or i1H· 'Jra11sJ>orL .,\. t cu11Jd ll<t\, any t·ually 
use.fttl or statis!.ica.1 ini'Lucn,·c· upon Ill(· ('rror s to 
r gulu.Le driuking .111d driving . ;,,.;()t ' do I Ll1i.nk sut;l1 

a pOhLl' i.::; inL,1tci()d ur 11,t s been a1 1tho1 ' i::;c'd by J 't\· isl;-1Lion .' 

(10) 

d. SC s . 

i lid i. C cl h.1lC° 
I'o ,iudgmen t or a t'gtu11 ' 11 t J 1,1d Lo this pu i 11 t. b, i rt{; po:,; i t.vd , 

hL' llPt_;lir,-ib.Lc crr· ,c t. Upnt1 l:ltt · .l'Od<i Lull liy tli• c·xt('JJ:,ion 
Cl l ' l .l' a ff' i. C O J. J' i. C <' I '.--; p O \, e r S • 

'l'li<· t·fl'et·l llJ><>Jl 1111• r ·r,-ula io11 oL' drinl·ing 
cuHl rl1·ivin2"; 1,•01tld noL be sul>.stanfi.i.l Lo r·atly h'.tt·r-.:u1t. Llt . s• t'll<'roocltntent;t 
ol' inc.l.i.vi luals ' .Lihert;Lcs . 

!' !l:\'CLI J.' I ON 

Tl1,.: <pproaclt of l:l, ... Cou,· t (it 

111 a ca ~ v wltcr• ec1cl1 of' t.Jte judc • . ., lt<ts Lal·en d ~ ·p~11·.i c· , L11rliv.i.dual 
tt pp1 ·uacli , Llt<.· opport.:11ni.t;y hct~ lx•(•11 los 

<• l <..thJ i. It l ]11• l i m.i. t;at i.ons and d 1·.t,, i' l J1<1rd ,l11cl fast I in' for l..>o U1 L11t' 

o 1 p CJ • s i I >l y a, o i de cl , Lo 

t 1•; 11'l ' ic mtl!turi.Li s ancl pr.ival<' < i l izP11s . 

, \ id~nt; L11al Hll but t\,o o l11 • jude-c•. ::;pe .in L11 • s Lu tnte sorn, 

r 11r· 111d i nt: ~, .it is 

11<.• (~ ''-'sary implication or r.i.g·Jic. ot <'ntr} . 
All tlw juc.Jgr-s con~ldcr t:11c 

• ••• 1 11 

( 1CJ) lbi.cl , 19 , l_,. W 11 Y 
TORIA U: •• !. ,, Y u .', [ LL l 'H~TON 
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,1,·qu.i~i ion of· "good cau:::;e to '--ll::ip -tt• [I::, a prl't'cqni:,-..i.t;e to any ccl..Loll . 

lf1>1,(·Vt·l', JlU clcnr C'LlllSlHl::iUS ci.[J[)l'< l'::, a::; lo Ll1' V'(L1,.;Ht or LllO!::>U rlg-llt.;::, . 

'[!1i::, .L11co11 i:-;l ·nc) and indit'f'ct· nc', and the inl1Prcnt jullcial 

~p,•c·ul,,t.Lon to th,~ extent of lee·.isJ <.tt ing them::;1•1 \ , led Cooke J . Lo 
d1·.11, nu linl' at all , bul Lnst,)al, llcciclc Ll1at Ute 111;1tt(•r coultl ,101, on1y 

lw clP,,l.c h..iLlt by larl.Larn.-~nl ' s intet'\..,11LLon hi.tit cl.Pat· 10.gi:-;latLon . 

IJ1 .. arg-urn 'Jlt::, of both parti •::; on Ll1.i::; issue at·, str·ong, and ·i L is a 

1'it)1L tho.t nn side ,,.U.J l..ighLly conc'dL' . 

Th cuugl10u t Llle cas .s tlte j udg-c ::-; llavc L~ ncl ·d Lo be o" c zealo u:,; 

i 11 l 11c ir in tcrpre 1,cJ. Li.on of Parllc111t<·n L ' s in t •n t., ion . The Ll irn Ln L~h i 11{' 

of' tJ1e ro-1d toll of dri11king drivc·t·s , wl1ilst. Lt .is an illlportant olJj cLive 

~Ille! one which Lh" courts should not hinder , can b(' achi'vt-cl, Lth ut. 

sul1 j ' tlng l he l ndi vicl ual tu l'tn· Llwr n elm "i.n i::; Lr ... 1 t iv 

his privacy and f're•dom ancl tlw pos::;ibLli.ty or oJ'f'icial l1arrassment . 

C 'rtainl} there is a ,,orrying ton nbouL n. v Jorws ops and .robber::; 

clta::-;l'
1

, as tlierc is 111 Lhe pob~il>i.li Ly of the tH'cll'cst stri11 ul' pr.ivat.e 

I t. is al o ital 
lo enhance tlw 1vurkabjlity oJ· iltl' :-d:aL11Lc• , hlll dul'~ i.d.1. lltis 

t'r;alLstlcaLl.y 1,~1rrani e.·i; nclinf;· Lr.tf'l'L,· 0I'J'ice1·s 1 JIOh r. ancl ;1nLl1orisi11:~ 

cHloLltc'r ndministralive body to.i·u1·llu•r curt,,il LlH" privac:y ui' a pc'r'.·on ' ::--
I I() Ill \ • Wuocll1011s• ,l .' s conlenl.Lor1 tl1at lltc' c.l;1ir11 or a rjt~ltt; oJ' Ill t'y 
L'ur ofi'lc rs who aclminLsL r t11' h.lnocl LtL,·oltul prcn Lsions 0 ll l d ll,t \'l' ll() 

l'C,Ll Or !:illh:::.tanl;ic1J. i11f" [ u nee llJ>Oll l]1c! l~J'l'or•I,.· Lo rp{rlll.t l' d1•inl·i11g 
dt·iver::; , is c~(rLairtlj a va.1id Olk. 

So wJwrt' should the l inc• 1,e clt'ctwn? I t. is l.ltP aut.l10r 1 b v.i,•w 
ll1at. t,J1, apprtiaclt ol' , ocdliottsc .J . i.· a pr•l"vr·c11Jl1· a11d f'f' ic.ac i c>Lt., 
soluL ion l'u1· hot;IL .i 1rterPsts . 

011 Lh' t·n, Ls of' Payrt lltC' I r'.tf'f'tc· ot't'ic·,,1'., ar·r·iv, t ;111cl lltC' doo1· 

'J l 11 [;rctl t'i,· ol f.iCl'J' i r r v i l.c• cl 
l'dy11 Lo p1·ovid' a spr·cirn n nf' l1i:-; IJ1'•aLJ1 , httL Lilly ht n· btOJtJ>erl !.->ltort. 

o t L' •q11.i r inc: a ::--p 'C' Lmc'tl. 11111 1, i l llou rw c cl i 11 e- t o c a I L o u <1 n y omp11ls Lv e 
po,, t• 1 '-' o t any sort unde I cJ i.~ ·u. s Lun, l lt<>y Jiad I><• 11 a!Jl to c n Le1· private 

propt'1'ly qulte lahfully (.in l •1111::-. ot imp! i ·tl l ic<'n ·,, Lo c·nt ·r) a11<l wili l. 

t l1 y l'Pittd Lrt,!c.l there law.fuJ ly tlley l1,1d be 'll al> Le to ·arry f'o ,;a1·d tlH· ir 

n 1ni1 il'::; lo a st.:iu wlH~r· i r li1l'y lr£d cJ10s··11 , tl11·y c oulcJ !Jave• r qu i Pd 

~ lit·e,1th t,•;-,t . Jf tlJ,y tli•n rail rl to obLain ,l S{)('('[lll'Il or brt>aLh 

tli ·y may d ·em that; case a::; ,t rpf'u. al ancl con ·0quenl;ly l'(~quirc the pcr!::>on 
to :-1c ompan) i h ·rn f'o a Lloud () ~ t • A cp:['11,saJ. 11 'r' 1,oulc.l amoun L l:o an 

•••• 1 .5 
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llC' y cou ld arr(;s t . Sl1ou ld Ll1L! u1,11c·r suid>nly n ncl abrupt.Ly 
l"l'\ ok L 11• 

to 1, i 1.hdrc! 1, 

impl i. ,cJ 
( :J I ) 

.ljcpnct-, 

1 o oclllou::,t· J . 
la 1, a.l l Oh~ t:lt , v i::; i Lor rcas nab.Le 

con::;ic!ers it 1,ould br· op n for the 
t i.rn ~ 

tt' al"fi .,; o.t'l.LcPrs upon l a,i.11(~ , l:o r•quir 
I i 1 , , a t J 1 1: ~- 1, • 

i.ll' person to ·ubmi i to a 

ln cl i.::;approv ing oI' ·tl1is , th · ::-,ug-g 't, tion may Le J'un,aru(•cl tlta L 

1,l1i.lst in the at or hithdc.:n,i.ng, llt' ol'Cic r ' ::; may on.ly cu11Linut.> tl1cir 
1,·,1uc s r::, conLe1r1plat cl by the t,{aLuL, . ThaL i.s, Utt' o[[i. 'rs mu:--ot have· 

ut . Only t:hcn 
tllrl:'.) th e y d,·ern t:hc order as ,1 r,,fL1~a L and rcqu ire L11a L Lhe p '1.'son 
nc~ompany U1 rn. I.f th inv i ta tioJJ, or j mpli 1 i c<'ncc , i::; ,..:i Llldr a 1,n 
lJC fore tlLi s pr c cclurc is in i. Li.a Led tlle Lraf:f' ic of' r i L! rs subs 'cp.wn t 
~ 1 c t ions 1, o u l d be as t r spas s · r ,· • This appru·1-I! ;-i.1]01,·s tlH' occnµirr 
Lu ruYok any implied l .i.c net> or invi tn t i ou o t any Li me from the in i. t iaJ. 

opening of' the door , tJ1rougl1 any slaR·t' of U1e i.1111ui.1·:;- up nnLJl tl1t' 

request IOl' a breaLlt lcsc. lly dr.:nv.ing- tlw Lir1 • lie J 1', s u sp', tc'rl off' riclc :r~~ 

,,·onld not; be able Li cl fear tlt' ,,or·kal>i.lii.y of' ll1c: ,tc; L b) abruplly 

ordering trafl'ic oI'f'ic r!:> of! tl,eir p1Pmi::-.<> . .:,t lJ1c·. tag<' 1'11 n lH' lins 
Given "Che orricPl'S "good Celli !-, > Lo Sll ,, J)('C t 11 :tlld t.li,•} !ta 

s r..1 l'e11 L:1c 1.,1·0ccss. 
ill. , t i {~8. t •d t ]l(' 

The ;--;it.uation 11ta} arLt,e hllert• lit<' ol'l'i.cc·t·.; , 11,LV''llt'~ cat·riP<I ll1l'iJ' 

e nq 11 iri s tl trongl1 and r ·qu i.red .t IJ r ' L'<t Lli Le>~ l , a t ·c· cu rif' ro 11 Ll <I 1,•i LI! a 
l.ot+ed door . ALtcrn.tL.i\ely lhc• oc:cupit·r· m,1y ~ttd<it'nly lo ·1, l.,lu, c1c or 1vltl}n 

It, i::-, Lltr' a11l110r 1 • :-,lt'<>JJ{~b<'L i •f' 
that; JJOWt:>J.t, o[ .forcjbl · cnL1} :.,l1ollld 11ot. be av:1i l,tl>I<' j l l , 1 J(' Jl ,1 

s i tu~t t ion . rt i.s llt<'n op n to ll1c: (lff ' i. c ,,-~ to hrin::· Uw ol'J'c•11<il't' to 
c ou1·L by ~LUnrnon;--; . 

rr1 i nor pun i h111L:; Jl l • 
1hP of'I'Pnclc! r 1

;-, 1)•11.iviour i.ou.lcl not be in<lucL\'' to 

s u ,11 a ·c11st.ruvt ioJJ or lltc• ,\cL 1·11.Lb.L ·s tJ1e i.orJ·,LIJi.l Lt:y 

uL LJ11· JHt>vL· ion;--; ,,..itli,Jttl any . 11!J:-;l.a1ll ial lli.11<1 't".1t1<·, (1nd a l ::-, n ; t L L o w s 
c1 11 • c, uri1)l' Lu a ~ ::.t:rL Iii.::-; 1 1g lJI. <>I" 11ri. " ,Ll')" . 

l101a: vL1 , ct!-i \{oudlwu s , , T. i11di1' ,1t(cl , ii' a:, .1 11 ,1b:-;t1 ·,u:t ,·. t·1<'i::;v l.t 

c.lit- ri,ult, to dPCinc' Lh• l>otu11!.11· ies , lto1, 111l11l1 11101'<' cliJ'l'ic·11lt; wnid it; 
l, n t'or tll o ·c tpiPr and Lr,tf !'L( 0J'f"ict•1· wltert u11f'ro11tint; c;u:h ot:J1c•t' at 

!t ·~ ~ C l' I Jt ' ? 'llt• so.1uLio11 i n dil'I'i,·ul L one . 

•••• 1 G 
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11<>\,·pv(•::-, Lhcough tht: ;:1ppa1·ent, reluct<1nf'l' ol' Pnrlirunent, (not 

tJn~ougll .Lwl· of exprc.ss judlclal i.nvi.tati.on) to mal·p any cleclsi, moves 

in lcci.~lating on the matter, lnconsi.stency ancl i.nd,;clsi.on has resulted. 

Encl! ~uccr.ssiv case has adopte l .:1 clif':ferent vj w , and clep nding on the 

type of' con·truction, has drm,n up cli.ffercttt bo11ndaries, ~ ' aga.-i.nst 
all e-..,:pectation, has settled no clear line. The \ ho.Lt- i!-isuc ma i.ni.a i.ns 

ii ' s ,,·c~av lng course, moving i.n th' cl ire c t i.on of' the par L icular Judge' s 

pt'C'f rencc. Th i. s ~d at t o :f -i 11 cl P c i s i. on , i 11 c o 11 t Jn u c u n t i l uch t·rnc 

a::; Pa rliamcn t interYcncs and spCC' i..£'.i..cally p i..n po in Ls wlwrc the l i.ne 

~~ to be drc:n,n. Such a move wi.11 also indicate whi h o.f the appro::i<.;ltos, 

The Leg i.::;la Lure in ew South Wal~s nar o,,. or broad, should be adoJJtecl. 

lws expressly excluded a man1 s U!-iual 

h'heJ.e iL would be possible to requlr 

rlace o.f ahodc Crom the plac ·s 

a br·atli LP:-;l. ('32) Wltlt t;h'r' 

being no lmmecliat,ly visibl' encl to Lile sL<1t oJ' c onf us ion ou t.l i.nc cl, i t 
j_:3 t11 author' s vlCh' that Keh Zeoland' s Lc!g· i!::ilaL11r1J .'l1011ld f'ollo\, 1,l1aL 

t]w N 'W ;:iou tll Wale !::i Lcg-i.sla tur c' ha-, ::;pen f'l L to d ~ und xpressly 

cxclnclc the 'Xact clrcurnsta!lc ·::- i..n hhich traf'fic o.fl'ic r'-> can ndmini.sL r 

Lhe pro,isi.ons oJ' tlle Act. 

( 'L') ,.;, 
1
1] ( et) i'lo t 01 'fra.ff' i c Ae I '.JO~ <L!::i i11s,•1•(1•d l>y. <.' r Lhe 

'.'.lnhH Traf'fic AlllPILclmenL 1\ct 1968. 
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