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Introduction:

The purpose of thils paper iLs to examine the
relationship between the Most Favoured NatiLon principle, as
codified by the Internatilonal Law Commission, and the European
Communities. A fundamental problem exists iLn this relationship.
The creation of the Europeon Communitiles has resulted in the
dental of most favoured natilon benefits under the multitude of
commerclal treaties which Lts Lndividual members maintained with
third States. This fact alone appears to Limit the usefulness of
the Most Favoured Nation principle, since the European Communities
are the Largest trading bloc in the world. The European Communities
are not however an iLsolated phenomenon; the process of regiLonal
Lntegration ULs beilng experimented with throughout the world, a
Erend that has intensified in the 1970's. |f, therefore, regtonal
economic Lntergration results iLn the dental of most favoured
nation benefits under the commercilaol treaties which Lts iLndivid-
val participants matntailned with thirgd states, the present
usefulness of the most favoured nation clause appears greatly
Lmpailred. If, as is the case, the process of reglonal integration
Ln practise results iLn the exclusion of the Most Favoured Nation
principle, Lt Ls significant to determine on what Legal found-
ation, Lf any, thils practise iLs based. The determination of this
question will be therefore the immediate concern of this paper.
The case example used is that of the European Communities, since
Lt Ls the most iLmportant, and certainly the most sophisticated
of such reglonal groups. In one respect, the answers arrived at

specifically in relatilon to the European Communities are academic

sLnce,nin practice, their relotilonship utth, the MEN principle has
now Long been settled. This does not discour the uvtility of
resolving the Legal position iLn that these answers arrived at iLn

relatilon to the EC are applicable to other regiLonal groups and
more important, to future experiments in regiLonal integration,
which are Likely to be numerous Lf present trends are anything to
Q0 by.

There is, however, another major iLssue ralsed by this
relationship, independentlLy of the Legal verdict, one which
has a direct bearing on the iLnvolvement of the International
Loaw Commission in the topic commanded as Lt is by Article 1 of the

Statute of the International Law Commission to promote '"the
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CHAPTER 1
4

Historical Background to the Most-Favoured-Nation clause:

Lts appearance of contemporonettg, Ehe

has an old and noble pedigree. It

eleventh century as the French and Spanish

North African market dominated b the dynmamic
S Y

proposed, Ln overtones of LmsLﬁtemce, Eo the

Ehat the treatment accorded to French and Spa

be not inferlor to that already belng accorde

The Ldea of the Most Favoured Nation was thus

Lncorporated iLn the franchise gilven to the ne

Eo operate. The ULntense competition between

clty states for the commerce of the Mediterra

Cwelth century resulted iLn an Lncreasing

use

which a fromework wheretn trade could be cond

Certaln common Characteristics of these ortgtl

the rights accorded were reduced to writing,

orated Ln the state's franchise, ano though

activities, the rights

thelr personal ritghts and jurisdictional favo

Lating dLPectLg to the wares they dealt iLn; ¢t

plLedges on the part of the market place autho

L(‘;‘,?ULVJ’

corresponding pledge by the grantees;

envisaged the Creatment accorded to other spe

standard expected. By the end of the fLfteen

became composed predominantly of bllateral op

Up the treatment gilven to forelgn nation

any

dard. The clause became popular during the s
Chough Lts structure was modified Ln the eigh
Separation of the political and commercital Un

Repeating their fallure to secure a
S |

West Africa Ln the eleventh century Ln Astla

and etghteenth centuries, the European powers

Most Favoured NatiLon clause as an acceptable

1. = Yearbook of Ehe International Lay Commis
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Most-F

granted to forelgn merc

Despite

avoured-Nation clause

can be traced back Co the

Erading cities eyed the

Venetian traders and

ruling Arab princes

nitsh merchants should

d to the Venetians. 1.
born. The pledge was

wly arrived traders
Ehe North |taltian

nean basin Ln the

of the clause by

ucted was established.

nal clauses

emerged:

normally belng Lncorp-

an offshoot of trading

hants related to

Uurs rather than re-

ney were untlateral

ritles without o

Ehey specilfically

cific states as Ethe

Eh century, the clause

mises, and simply set

as the relevant stan-

eventeenth century,

Ceenth century with the

cerests served by the

monopoly of trade in
LN the seventeenth

again settled on

the

standard of security.,

ston 1969 Vol. || p 159
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footing of the most favoured nation" despite the apparent
unconditionality of the clause. Europe indeed endorsed such
an approach until 1860, from when the unconditional clause
retgned supreme. By 1909 the unconditional MFN had gained

such popularity that an American commentator could confidently
assert that Lt represented "the cornerstone of all modern commer-

cuak [ treakbiieg ud,

(T

The First World War, and Lts aftermath, proved a mixed
blessing for the clause: the polarization of the developed
world into hostile factions proved an unsuitable theatre iLn
which an economic concept based on extensive and friendlLy
tnternational contact could operate. The clause was eclipsed -
partly to avold indirect imports or exports to the enemy, and
partly iLn the interests of the war effort. thers emerged from
the Great War denouncing tariff discrimination more vehemently,
even citing Lt os a cause of the yar, and turned to the most
favoured nation concept for salvation.
the clause did resurfa

e
perLod also beilng notable for the abdication by the United States

of the conditilonal form Ln favour of the unconditional form.

League of Nations Interatilonal Economic nference in 27 re-
newed tnterest iLn the clause. Such tentative resurgence of
popularity was soon dashed however by the yrim realitlie T Ehe
LnCernatiLonal economic order from 1929 nward nen an unprece-
dented downturn Ln the economie f oLl Ehe'm e tes produced
@ hostile climote to the principle n nLcn the ¢l e L based
Lie. Lhal f trade Liberc abLor n fae the Lt e an Erade
Liberalilzation do not nece rtly go hand Ln hand: ndeed, trade
restrictiLons may be equall PDroce s t “ t € a rading
favours. owever, the dramatic dr r he noer of MFN treaties
entered Lnto iLn this pertod iLs iLndiLcative of states' acceptance

of Lts traditional association .th trade beralization Q0% of
commercital treatie concluded before 1931 contained Lt, compared
Co only 42% after 1931. By 1931, 26 major trad Ng nattons had
Lntroduced discriminatory iLmport and exchange controls perhaps
4. - American Journal of 'nternational Laow Vol. 3 No. 2 1909 p 395
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the nadir of the clause was represented by the Tariff Truce
e

Conferences of 1930 and 1931. Exitled from the real world,

the most favoured nation principle became predominantly an
academic interest discussed by Loawyers ond economists with a
trace of nostalgla, much as sunshine ULs remembered iLn the midst
of a bitter winter. But the experience of the Depression iLn
addition had produced a doctrinal reaction against the concepts
of free trade and the clause, by association, suffered corres-
pondingly. The views of John Maynard Keynes gained currency;
an excerpt from Natitonal Self Sufficilency Ls indicative of the
hostility with which free trade caome to be regarded:

"Let goods be homespun whenever Lt is reasonably and con-
venitently possible...We do not wish...to be at the mercy of
world forces" 5.

Officlally government pronouncements endorsed the principles
of free trade but controdicted these principles iLn their actions.
Asi sUcetnetly puk by Clots Whilecoxs

"Each for himself and the devil take the hindmost became
the general rule" 6.

The sole exception to this trend was the newly established
Soviet Republic which incorporated most favoured nation treatment
Ln the Treaty of Rapallo with Germany, concluded in 1922 and

expanded on Ln the subsequent treaty with Germany iLn 1925.

Despite these setbacks, the appeal of the principle persisted:

Ehe Preparatory Commission of Experts advised the World Monetary

and Economic Conference convened in London Ln 1933 tha the most
favoured nation principle should, under normal condition y FOrm
the basis of LnternatiLonal commerce. k .se, the Seventt
International Conference of American Staotes declared in 1933

"Accordingly, they undertaoke that whatever agreements they
enter Lnto shall iLnclude the most favoured nation clause in Lts
unconditional and unrestricted form, to be applied to all types
of control of international trade" 7.

Such fine entiment ere ter tLvely translated iLnto action
Ln the period before the Second World War, the United States con=
S« = NaokiLon SeLf Sufficiency Le Revie VolL. XXI| Summer 1933
6. = A Chart for World Trade p 5-9

f Ehe |LC 1969 VoL 2 p174
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cluding MFN agreements with 20 natlons. Stronger nationalist
forces operated, however, to hinder any wholesale return to
Liberalized international trading.

But the simple fact remained that the measures of trade
restrictlon and discrimination persued during the Depression
had not worked and this realization dominated post-war ERURKENnG .
The restored favour which trade Liberalization experitenced was
expressed itn the Commercital Policy Chapter of the International
Trade Organisation, which flatly prohibited practically every
form of trade restrictlon, though in fact the ITO Charter has
also been viewed as embodying the concept of the supremacy of
natlonal action against the Lnterest of tnternational co-oper-
ation. In any event, the ITO Charter was not ratified by the

negotiating countries and "soon collapsed of Lts own welght" 8.
However, iLts commercial policy rules did survive, kEhonkstko Ehelr
Lncorporation Ln the Generak Agreement on Tariffs and Trade 1047,
Ln Ltself orilginally a temporary subsidiary of ITO but after the
Latter's demise, rose, phoenix-Like, to becoming the principal
forum of international trade negotiation; the text of the Agree-
ment conspicuously enshrines the most favoured notion clause as
the basis of commercilal relations between the Contracting Parties
Ln Arklele 7 This general revival of acceptance of the clause
was reflected Ln the codification of iLts principles by the
International Low Commission, completed in 1978, reflLecting LESs
Lmportance as one of the dominant principles of Lnternational

relations.

(00]
|
20

-N. Gardner : Sterling-Dollar DipLlomacy 1956 p 379
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CHAPTER 2

General Overview of the Most Favoured Nation clause:

s

oo

1MYM3LS 1S

The bastc

i

Ldea underlying the Most Favoured Nation clause Ls a relativel
y y

N

sitmple one. The clause sets up a standard of treatment iLn the

relationship between two or more states; one staote undertakes

an obligation towards another state to treat the Latter's goods,
natlonals or any aspect of thelr mutual relations encompassed by

the treaty, as the case may be, on a basis not inferior to the

i
()

tEreatment Lt accords to whichever happens to be the most favoured
third stote Lt deals or will deal with iLn thaot field. Tradition-
ally the clause has operated in the context of iLnternational
commerce, establishing a regime on customs duties for example,
but certainly its operotion iLs not Limited to this fLteld; Mr
Endre Ustor as Speclal Rapporteur on the topic, LdentifiLed the
following areas which have been governed by a most favoured nation
clause:

"(a) International regulation of trade and payments
(b) Treatment of foreign means of Cranspopkt
(iG)) Establishment, personal statute and professional
activities of foreilgn physical and juridical persons .
(d) Privileges and iLmmunities of diplomatic, consular
and trade missions

\

(e) Intellectual property
f) Recognition and execution of foreign judgements and

(

arblEtral awards™ 1.

Thus, although this paper wilLL be concerned pith the oper-
atior of the clause mainly in the context of iLnternational Erade,
because thaot field iLs the clause's most important alleged captive,
one should bear Ln mind Lts multitude of subject matter. StmilLar-

Ly, one should also, at the outset, qualify the expression "the"
most favoured nation clause; though Lt Ls true that most clauses
are similar enough in wording and objective, in setting up a
stmilar standard of treatment in any one fleld to generalize about

them, nevertheless every clause bears the individual imprint of

1. = Yearbook of the Internation Law Commission 1968 VoL, N “p 167
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Lts creators L.e. the parties to Lt; hence to the extent that

the parties differ, the clauses they enter into wilLlL differ.

To

As Schwarzenberger has pointed out:
"Speaking strictly, there iLs no such thing as the most

favoured nation clause; every treaty requires independent

examination" 2.

19Ym3

It Ls therefore open to the parties to determine the type
of most favoured natilon obligation and rights being entered

Lnto. This qualification does not detract from the identity

.B".I ‘

of ratilonale Lying behind all MFN clauses, and it is on this
Ldentity, on which the collective Label most favoured nation
clause Ls justified, that the following generalizations wilLl

be based.

4

-

“
0132 3y L

In this part of the paper, a selection of definitions of

the MFN clause iLs offered, followed by a brief description of

:

the effects of iLts operation in Ehe 'real world!. In ‘order Eto
highlight iLts features by way of contrast, a camparison between
the MFN principle and similar concepts will then be drawn, pay-
Lng Lndividual attention to Lts relationship with the principle
ofirmen=discrlmtnation. From this perspective, we turn to the
Legal iLngredients of the MFN clause iLtself: the discussion
follows a chronological order, outlining the Legal Lngredients
of Lts creation, Lts lLegal structure once established - tncluding
an outline of the types of clauses commonly employed today - and
concluding with a description of how rights enjoyed under an MFN

Ereaty are terminated.

Definitlions of a "Most Favoured Nation clause

appear to be almost as many definttions of MFN clauses as there
are clauses themselves; in many respects, this Ls hardly sur-
prising, since each clause differs from the other. Thergsls Snao

one "standard" clause, and hence no one standard definition that
will serve all clauses equally adequately. However, to the extent

that the generalilzation 'the MFN clause' Ls valid, and it is, the

2s = International, Low and Drder (1971)
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following definittions are offered.

Usenko defines Lt thus:

"Under the MFN principle is understood the stipulation
contained iLn international treatiles according to which each
contracting party Ls obliged to grant the other contracting
party Ln a certain domain of theilr mutual relations defined
Ln the treaty the same rights, odvantages, privileges and
favours as Lt grants or will grant iLn the future to any third
saer Ba5

D. Vigues puts forward a simpler definttion:

"The most favoured nation clause Ls a provistion Ln a treaty
whereby a State grants another State such advantages as Lt has
already granted or may subsequently grant to any other State" 4.

GiLven iLts importance and susceptibility to iLndependent
treatment Lt Ls often considered wise to define commercial MFN
clouses; separately. « C. Hyde's definiltlon Ls geared towardichis
particular species: ‘

"Briefly defined, the most favoured natlon clause is simply
a pledge of non-discrimination against the commerce of the other
party equally favoured with any third party. The customary word-
Lng however, has been a pledge to grant to the other parkty ‘treab=
ment not Less favouraoble than may be granted to the "most favour-
ed" among other countries" 5.

FLnally, the Speclal Rapporteur's definition Ls offered:

"Most Favoured Nation treatment iLs treatment accorded by the
granting state to the beneficlary state or to persons or things
Ln a determined relationship with thot state not Less favourable
than treatment extended by the granting staote to o third state or
Eo persons or things iLn the same relattonship with o third state" -
Draft Artblcle. 5. 6.

Certaln themes recur through all these definitions; at the

heart of a MFN clause Lies the iLdea of a standard beitng established

3. - Forms of the Regulation of the Socilalist International
Dlvision of Labour, 1965 p 226 quoted iLn Yearbook

4. - "Lo clause de La nation La plus favorisee etsa pratique con-
temporaire" Recevil des Cours de 'Academie de drolit iLnter-
national de La Haoye 1971 Vol 130 p 213

5. = "International Law chiefly as Interpreted and Applied by the
US" 2nd Rev. Ed. 1947 VolL. |l p 1503

6. - Report of the International Law Commission 1978 p 41
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below which o staote may not Legally be treated. The standard

Ls dynamic Ln so far as Lt is determined precisely by reference

to the granting state's treatment of all other states Lt has deal-
tngs with who are not parties to that clause. This independent
criterton of comparison necessarily fluctuates since the clause
Ltself places no fetters on how the granting state will treat
third states in the future. This dependent oriLentation on

ultertor factors in many ways charactertzes the clause.

How the MFN clause works:

The political and economic aspects
of most favoured nation clauses are the subject of prolific
books and articles, due in part no doubt to iLts Lnvolvement in
the old debate on free trade. |t Us outside the context and
competence of this paper to consider those aspects except
briefly to summarize the operation of the clause iLn the 'real
world' as an ald to appreciating iLts Legal aspeckts.

The entrenchment of the clause as the basis, obstensibly,
of Lnternatilonal trade has proved to be Lts most significant

assoclakElon, so Lt Ls to tEhis particular '"real world' Ehat
attention will be focused. One may be forgiven for assuming

a natural kinship between the MFN clause and the Liberalization

of trade, because this iLs accepted generally as iLts usual effect
and Lt Ls traditionally assoctated with Liberalizing Lnternational

trade by Lowering customs tariffs and restrictions. Certalnly

Article 1 of the GATT proceeds on this assumption. nfortunately
the MFEN clause guarantees nothing of the sort; Lt merely guarantees

the relevance and accountability of action by the granting state Eo

the staotes Lt has promised MFN treatment to; L joe not, on the
other hand dictate what that acktion to third states will be. The
granting state, after having entered into an MFN treaty, remains

perfectly free to regulate the treatment Lt accords to third

states from among whom the "most favoured nation" will emerge;
agailnst those third states Lt Uis perfectly entitled to ralse

ELarilffs as high as Lt pleases, and this wilLlL be the Level the
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Certainly Lt Us true that the clause willL, by its very
nature, operate to eliminate discrimination. The subsequent
actions by the granting state to third states, which will

determine the content of the clause, may, however, strain the

normal meaning attributed to the word 'favour': it cannot, for

1N MIL

example, always be equated with the reduction of tariffs, since
the granting state may iLncrease them against third parties,
creating a margin Ln which the tariffs against that beneficiary

state may, under the MFN treaty, actually be increased. No

3 5

doubt this may still be regarded as a 'favour' but one whose
content may fluctuate; Lts meaning Ls qualified iLn that the
treatment the beneflclary state gets may be worse after the MFN

treaty then Lt had been previously. Such a fluctuation is

(o

. !

9132 3y |

tnherent Ln the MFN clouse. As RossillLion explains:

"The clause can be pictured as a float, which enables iLts

us\

possessor to maintain itself at the highest Level of the oblig-

\"

atilons accepted towards forelgn staotes by the grantor Sbakas. it
that Level falls, the float cannot turn iLnto a balloon so as to
matntain the benefilclary of the clause artificlally above the

general Level of the rights exercised by other states" 10.

The MFN clause compared with similar concepts:
The r'U')L'; of
the MFN clause iLs Ln the promise to grant MFN treatment. Other
"

forms of expressing this promise may be employed to convey the

same Ldea; Likewise, a similar form to the MFN clause nay be

employed to express a promise Ln different cilrcumstances from
the traditional spheres embraced by MFN clauses. As an alLd Eo

understanding the structure of an MFN clause, L Ls proposed
Eo compare Lt to these similar promises.

The traditional MFN clause promises MFN treatment. Other
"most favoured nation" phrases do exist, however, expressing
essentially the same Ldea. The MFN 'standard' Ls employed
sometimes; Schwarzenberger believes this to mean stmply the

standard of most favoum nation treatment'11.(The Latter has

170. = "La clause de La nation La plus favorisee dans La juris-
prudence de La Cour Internationale de Justice" J.D.|. de

| 10) A

11U Q

Paris 82nd Year No. 1 ¢

11. = International Law and Order" (1971) p 138-9

O




already been defined. 12.) This may be contrasted with other
standards iLn internatilonal Low, such as the Minimum Standard,
the standard of preferentilal treatment, the standard of iLdent-
Ltcal treatment, the standard of equitable treatment, the standard
of the open door, the most favourable conditions standard (granted
by the French Government to the international organization UNESCO)
and the standard of national treatment. The Last deserves special
attention because MFN treatment Ls often coupled with national
treatment, involving a comparison of the standards concerned.
Schwarzenberger explains the distinction:

"whereas the MFN standard alms ot foreign parity, the object
of the natlonal standard is inland parity." 13.

The Speclal Rapporteur recognised the association between
the two by including two Draft Articles covering their relation-
ship. Draft Article 18 confirms that the grant of national parity
to a third state is certainly one of the rights processable by
the MFN clause which the beneflcitary may claim; Article 19 deals
with the situation where the beneficlary has been granted both

natlonal treatment and MFN treatment "or other treatment" by the

granting state: the Draft Article allows the beneficiary to

elect which treatment Lt prefers according to whichever iLs most
advantageous to tLt. A grant of natlonal treatment differs from MEN
treatment in that the former exists independently of treatment

the granting state confers on third stotes: Lt Ls therefore a
direct, substantilal grant, giving the beneficlary automatic rights,

1k \ ~r
f;f,w.,__A,‘u’AL,l,,

because a government always has dealings with
b

whereas, of course, MFN treatment Ls an empty grant tiLLL glven

content by the granting states' dealings with a third state. 14.

125 = o 9
18 = Op eLEk
14. - As the British delegation argued in the Anglo-Ilrantan OLL

Company case before the Internatitonal Court of Justice:

"Lt acquires Lts content only when the grantor state enters Lnto
reLatiLons with a third state, and iLts content LNcrease: whenever
fresh favours are granted to third states'"- Report of the |LC 1978

P

yuoting | CJ PLeodings, AnglLo-Ilrantan OiLL Co case 1952 0538, I'n
Tacc, the potential emptines of the MFN clause is never fully
reactiLzed because every scace, L .rurw',.rvq ocegrees, has relatitons wikth
Other states simply through Lnhablting a common planet. In relation
¢ the speciflic subject matters of the MFN ~Lause, however, a
granting state may iLndeed have | with a third state: in this
[ - Ot ~ N ~d1ie ~ o - ~ S * =
;Llil,up!, dJue to the operation sdem generis rule, the MFN

reaty remalns empty ( concenkt that Lsolation iLn the
partLculaor fLeld persisks,
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The MFN clause, based as Lt Ls on a comparison, has
cousins of a different sort - related not on conceptual grounds,
but due to the context iLn which they operate. An example of
these itnclude 'most favoured organtzation' clauses, created
usually between o state and an internatitonal organisation. The
promise iLs iLdentical to a MFN clause, except the standard
tncorporated iLs that of the most favoured "organization'".
Article VIII, paragraph 4 of the FAO constitution provides an
example of such a most favoured organtization clause'": Lt
stipulates inter alia:

"Each Member Nation and Assoclaote Member undertakes. (....)
to accord to the Director General and sentor staff diplomatic
privileges and immunities and facilities which may hereafter
be accorded to equivalent members of the staffs of other public
Lnternatitonal organtzations." 15.
Other examples are clauses relating to atrcraft, which differ
from a normal MFN clause since the standaord envisaged Ls the
state's treatment of iLts own aircraft Le natilonal treatment.
Agaln national treatment figures significantly as the
standard iLn the field of pledges between states relating
to shipping. The other standards employed in this field are
those of most favoured nation, or simply a promise of non

discrimination.

The Most Favoured Nation clause and the principle of non-
jiLscrimination:

The status of the MFN clause in itnternational Law

15. - Yearbook of the ILC VolL. 2 p 214
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brings iLnto focus Lts relationship with the established principle
of non-discrimination.” The two indeed are intimately Linked to
such an extent that Lt iLs o matter of conjecture whether iLn fact
one Ls not merely o particular manifestation of the other. Indeed
the Internatitonal Court of Justice has described the iLntention of
an MFN clause in general terms that appear to admit this Lnter-
pretation - "to establish and maintain at all times fundamental
equality without discrimination among all of the countries con-
cerned" 16. Clearly the two, closely assoclated as they are, work
to achieve similar results. The chief consequence of accepting
the two as the same iLs that Lt elevates the MFN clLause, Lf an
tngredient of the principle of non-discrimination, into a general
principle of LmbtercnatlLonal  Lau, The Specital Rapporteur rejected
this view, maintailning that the two were distinct from each other:

"The close relatilonship between the MFN clause and the general
principle of non-discrimination should not blur the differences
between the two notions" 17.

Het wenkt: on Eo disElLpguish:

"The obvious rule, while Stotes are bound by the duty arising
from the principle of non-discrimination, they are nevertheless
free to grant special favours to other States on the ground of
some specltal relatitonship. In other words, the principle of non-
discrimination may be considered as a general rule which can al-
ways be invoked by any state. But a State cannot normally ULnvoke
the principle against another State which has extended particularly
favourable treatment to a third State, provided that the State con-
cerned has Ltself recelved the general non-discriminatory treat-
ment on a par with other states §- 8.5

The Commission LllLustrated the diLfference by reference to

+

the Vienna Convention on Diplomatic Relations, Article 47 of which
’
provides:
o In the application of the provisitons of the present

convention the receiving state shall not discriminate as between

states.
24 However, discrimination shall not be regarded as taking
16. - "Rights of Nationals of the USA in Morocco" ICJ Reports 1952
p 192

17. = Yearbook 1976 VolL. 2 Part 2 p 8
18. = Lbid
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may safely be disregarded. Likeuwtlse,

tnternatitonal Law creating the clause t
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Qs
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However, a state may conclude a MFN clause with two or more other
states = such a context Labels it as a 'multilateral clause',

the most conspicuous example being Article 1 of the GATT 24.

In Legal terms, Little turns on the context, bilateral or multi- ik
Lateral, in which the clause s created; this is recognised in

Draft Article 17, establishing the iLrrelevance of the context in

1NYMI

which the clause Uis created. The unitlateral form of the clause
was excluded from the Draft Articles because today Lt is hardlLy

ever employed; theorettcally, Lt represents a perfectly valild

‘S,‘I,'

form of the MFN clause. It does, however, Lack that element of
formal reciprocity that exists in both bilateral and multilateral
clauses where MFN treatment is accorded to, ond by, the parties

to the treaty. This reciprocity has been described as 'the
clouse's essential ingredient' 25. Merely stipulating the condit-

ton of offering reciprocity iLn a unilateral clause casts no

|32 3y |

oblLigation on the beneflclary to grant reciprocal treatment -

which Ls the case under bllaoteral clauses; fallure to do so by

Y NS

the beneficlary simply jeopardizes the MFN treatment granted to

Lt by the granting state.

The Most Favoured Nation clause iLn Lnternational Law:

This tntro-

2 13!

ductory perspective Ls required inttlally to understand the princi-
ples governing an individual clause. As a result of iLts over-
whelming popularity iLn the practise of states, the possibility
exists that today the clause has been elevated to a principle of
Lnternational Law, as opposed to belng governed by such principles.
On this, the Special Rapporteur endorsed the established view:

the followling quote iLs practlcally Lifted t of Schwarzenberger:
g 4 f ] °)

"ALthough the grant of most favoured nation treatment is
frequent in commerclal treaties, there iLs no evidence that Lt
has developed into a rule of customary Law" 26.

Thus MFN treatment arises where it has been expressly agreed
on; overwhelmingly, this agreement is enshrined in a treaty con-

cluded between states, though theoretically agreement could stiLLL

24, - The General Agreement on TariLff and Trade, 30th October 1947
25. = Yearbook 1976 Vol. 2 Part 2 p 27 per Speclal Rapporteur
26. = Schuwarzenberger : International Low ond Order p 138-9 (1971)
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validly be concluded orally; Likewise "olnding resolutions of
Lnternational organisations" and "Legally blnding unilateral
acts" 27 could provide the source of such agreement. The
principbe of Lnternational La compelling observance of the
clause when Lt Ls Lhcorporated Ln & Ered J Ls that of pacta sunt
Sérvanda. Because international Lawy Lmposes no obligation
LmdepeHOentLg of the agreement of states to grant MF treatment,
Draft Artlcle 7 merely stated that MFN treatment was bound to

be accorded where Lt was based on a Legal obligation.

The source of the right to MFN treatment:

The typilcal pattern
followed in the majority of MFN clauses comprises a promise on
Ehevpart affthe granting state to accord the beneficlary state
MEN treatment; Lt is Ehis promise of MEN Creatment that gilves
Ehe phrase promising Lt the Label "most favoured natilon ckause",
The content of such a promise is shaped by the subsequent actions
of the granting state ko o Ehird party - the most favoured nation.
This poses a Logical question: where Ls the foundation of the
beneficlary's right to MEN creatment Ln the orilginal Ctreaty, or
Ln the subsequent actilons or treaty of the granting state to the
most favoured nation? To this question, the International Court of
Justice in the Anglo-Irantan 0OLL Company case answered unequivocally:

"The treaty containing the most favoured natiton clause Ls
Che basic treaty...lt Ls this Creaty which establishes the juri=-
dical Link between the Unitted Kingdom (the beneflclary state) and

a Ehird party Creaty and confers upon that state the rights enjoyed
oy the third packty" 28.

Clearly this view is now accepted, and is reflected iLn Draft
APCLCL@ 8(1). ’{, h(‘w};@'v’@ﬁ, one accepted the MFEN clause as be.Lﬂg
Qn exception to the rule that Ereatiles only produce effects as
o8tueen: the contracting parties, as contended by Fauchille 29,
Chen one has to concede the Logic of the British position:

"A most favoured natilon clause iLs in essence by Ltself g

clause without content; Lt*Ls o contingent clause...|t acquires

}7. - ‘/60(\:”;'_";‘»’ /197/ \/l',L. || P (\:‘
28%. =+ |y Reports 1952 p 100
29. = Fauchille Traitte de drotlt tnternatitonal p 359
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Lts content only when the grantor state enters iLnto relatilons
with a third state, and iLts content iLncreases whenever fresh
favours are granted to third states" 30.

From that analysis, Lt iLs easter to regard the beneficlary's

rights as being founded in the Ereaty or actilons granted to the

NS

INYMILS

Ehurd state. However, such o view soon runs iLnto diLfflLculties

where the favour granted to a third party Ls not pursuant to a
Creaty, or even an agreement, the original Ereaty clearly emerges

as the basis of the beneficlary's right, Ln that the onlLL compet-
Y C Y

5"

Lng source Ls simply the fact of the favour having been granted,
and consequently, not nearly as compelling as a "source" of that
right; Ln Logic, this may be so: in Legal terms, Lt Ls not.

Furthermore, basing the obligation in the ortginal treaty con-

4o

g}
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forms to the rules of the Law of treaties concerning the effect
of treaties on states not parties to a pactlculLap, Ereaktys In

concluston, Sir Gerald Fitzmaurice's description of the relation-

!

ship appears apt:

-
3
i

\

"If the Latter treaty can be compaored to the hands of a clock

d

that point to the particular hour, Lt Ls Ekthe earliep treaty which

constitutes the mechanism that moves the hands aroung! 31,

.Obi?qr'ﬂn

e

Legal Nature of a Most Favoured Nation clause:

M) 20

The International

iif

Law Commission completed its codification of the rules relating
to MFN clauses iLn 1978. The draft rules produced highlighted the
Legal principles governing thelr operation once an MEN clause

he apparent simplicity behind the Ldea of

nas been concluded.
an MFN clause conceals Lt peculiar Leqgal Couckure. 'he bastls
of this peculiarity stems from the fact that the content of the
treaty ULs totally dependent on the treatment Ehat the granting
state accords a non party L.e. the third state. As the Special
Rapporteur pointed out:

nT M EA

'he effect of the MFN process iLs by means of the provistons

of one treaty to attract those of another". 3%
Reference to that treaty iLtself may prove problematical; its
30. - ICJ Reports 1952 p 533
31. = "Law and Procedure of cthe asa 11 [1/‘]_45 BY 1L 32.88
an ; g ; ; :
32. - Yearbook 1976 VoL |l p 3 This explanation of the MFN process

B | o

@ I i LS fuﬁdcm(ﬂmhm[, to Ehe nature
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translated impact-on the treaty determining the corpus of that
treaty Ls even more complex. It Ls this aspect of the clause to

which we now turn.

Scope of a most favoured natiLon clause:

Obviously the substantial
contents of a MFN clause are individually distinct, Ln thls respect
the iLndividuality of the clauses is domiLnant. Nevertheless,

certain generalizaotions about the operation of Lts substantilal

13. = Contd: of an MFN clause that Lt iLs the fact of a favour beilng
granted to a third staote (provided, of course, Lt be ejusdem genertis
Eo the subject matter of the MFN treaty) that confers on the
beneflcilary state the rlght to that favour - unless the MEN treaty
Ls expressly Limited to favours granted to a third state

ortginating from a Ereaty. As the Speclal Rapporteur explained

tn relation to Draft Article 5 defining "Most Favoured Nation
Ereatment":

"It Us not necessary for the beginning of the operation of
Ehe clause that the treatment actually extended to a third state...
be based on a formal treaty or agreement. The mere fact of
favourable treatment Ls enough to set iLn motio
of the clause." Report of the ILC 1978 p 485

The Special Rapporteur subsequently commented on this point
Ln relotilon to Droft Article 8:

"Uf there Ls no treaty or other 1greement between the
granting State and the third state, the ru
article Ls even more evident « The root of the right of the bene-
fLCLO(‘\J state Ls obviou LY Che EBreaby containtng the clause.

The extent of the favours to which the beneficlary of that clause

may Lay claim will be determined by the actual favours extended
by the granting state to the third state. " Report of Ehe SNiG

1978 p 55 (emphasis mine)

Clearly therefore, the comment being dlscussed Ls only
Jccurate where the favours granted to the third state are pursuant
Co a Creaty = and even iLn Ehis caonktexkt, Lt 1 the fact of a favour

actually being granted that activates the MF

¢
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26l

aspects are valid, and indeed, form the corpus of the principles

15

governing MFN clauses. This does not hide, however, the simple

1uYma

fact that these generalizations do operate on the fringes of the

clause; the core of Lt Ls created by the individual contracting
parties.

lE has already been pointed out that Lt Ls the promise of
MFEN treatment accorded to one state by another state that glves
the beneficlary his right to MFN treatment. (The subsequent

dektons of the granting state give vitality to the MFN clause).

. 3 o

The MFN clause will describe the benefilclary of the promise -
elther the beneficlary state, or persons or things Ln o deter-
mined relationship with Lt. Here again, the will of the contract-

Lng parties is dominant; the MFN clause Ls always created, despite

1N

the inherent generality of the concept, iLn relatilon to a partic-
ular fleld - for example, shipping, commerce or establishment.

The scope of the promise made however Ls one aspect of the MFN

clause whose universally accepted delimitation LS a product of

\

St 9130 3y |

the jurisprudence of iLnternational Eribunals, natitonal courts

and diplomatic practise. 33. This definition iLs the ejusdem

generis" rule. The essence of the rule iLn relation to MFN clauses
Ls that the promise Lnvolved "can only operate in regard to the
subject matter which the two states had in mind when they inserted
the clause in thelr treaty" 34,

The Commission of Arbitration in the "Ambatielos Case" 35,
recognised this rule as the principle governing MFN clauses:

"The commission holds that the most favoured natiton clause
can onLly attrack maktkters belonging to the same category of subject
as that to which the clause iLtself relates" 36

The Specilal Rapporteur maintained the applicability of this
rule to all MFN clauses - commercial or otherwise:

"Unless this process LuLs strictly confined to cases where
there s o substantial Ldentity between the subject matter of the
Cwo sets of clauses concerned, the result iLn o number of cases may
be to Lmpose upon the granting state obligations Lt never contemp-

.Lated" 37.

33. = Yearbook 1976 Vol. | Part || p 29

34. - A.D. McNair "The Law of Treaties" p 287

35. = ICJ Reports 1953 p 10

36. = UN Reports of International Arbltral Awards Vol. XI| o 107
37. = Yearbook 1976 VolL. || D32
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As reflected iLn Draft Articles © and 10, the ejusdem
generis rule pervades the Lnterpretation of any MFN clause.
lEs most significant results are:
= The restriction of any right able to be claimed by the
beneficlary state to "those rights falllng within the scope
of the subject matter of the clause" - Draft Article 9.

- The restriction of persons or things able to claim such a
right to those specified or Lmplied from the subject matter
ot tehe tellanse,

This governs what rights may be claimed, and who these
rights may be claimed by. The iLnfluence of Ehis rule goes
beyond this however. It dictates the actual rights the
benefictary is entitled to, and again, who actually is entitled
to claim them, stnce Lt Ls only the rights and favours granted
Co the most favoured nation by the granting state having a
substantial Ldentity with those stipulated iLn the MEN clause that

may be claimed by the beneficlary state. Hence, iLn commercial

MEN clauses, the complex question of *Like produckts’ developed,

representing perhaps the most obvious manifestation of this rule.
The Special Rapporteur reduced the potentilally unlimited complex-
Lty iLnherent in this comparison to the simple explanation:

"If the most favoured nation clause promises most favoured
nation treatment solely for fish, such treatment connot be claimed
under the same clause for meat" 38.

However, the application of the ejusdem generis rule has iLts
g

Limitations; despite iLts iLnsistence on Limiting e scope of the

clause to situations where a ufficiency of Ldentity between the
AME N

FLght%, persons or things contemplated iLn the clause and the

Ereatment accorded to the third party, such tdentity is not re-
quired when comparing the “prlce" patd, Lf any, by the third state
o secure that treatment that the beneficlary has claimed for L=
selLf. This, at any rate, iLs Ln the opinion of Ehe Speclal
Rapporteur, the conclusion of modern thinking on the Lssue; this

view Ls codified Ln Draft Article 15 vhich states thaot the bene-

)

flclary state is not affected Oy the question of whether the

38, = tbild
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Creatment accorded by the granting state to o third state has
been extended against compensation" 39. Thils ‘applles "6 qll
unconditional MFN clauses, as well as to MFEN clauses silent on
tEhe subject of condiltions; kthe question does not arise in reganrd

Co clauses expressly stipulated to be subject to a condition of
compensation.

Likewise, the MFN clause operates mewnemdenttg O any
restrictions agreed upon by the granting state and the third
party state; despite the popularity and Limited recognition
given to "clauses reservees", which contradicts this principle,
thes LogLel bfs mope compelling Legal principle, namely the general
rule regarding third states of the Vienna Convention (Articles
34-35) and the fact that the Legal source of MEN Ereatment Ls the
original MFN clause, force the conclusion that the MFN clause
operates LndepemdentLg of certalnly any subsequent, and probably
precedent, restriction agreed upon by the granting state and a

Ehitrd state.,

The different types of most favoured nation clauses:
Considering
the varilety of MFN clauses that do exi E, Lt Us remarkoble houw
stmllar Ln fact their structure remains = making Lt possible to
develop Legal principles governing the interpretation of this
scructure.ss The similarity between the clause extends even to the
QCctual words employed. The divisions that d¢ exist are oroad, and
nence falrly easily recognisable. The MFN clause, though iLn LEt-
self a single Ldea, in fact can be broken down Lnto a vartety of

Ssubspecies.

This single description Ls LE-

self slightly deceptive since a variety of conditional clauses
exiskt. They are

- The "American" conditional clause, called this because of that
state's unqualifiled devotion Eo Lts principles untiL P28 The

.essence of such a clause was that Ehe granting state, after a MFN

4
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treaty had been concluded, still was not required to treat

the beneficlary state equally with the most favoured nation
ELLL that beneflclary state granted "concessions 'equivalent'’
to the concessilons made by such third party" 40. At the heart
of this interpretation Lay the Anglosaxon concept of consider-
atlon, uncondiLELonol clavuse as

The hallmark of

resulting in the viLew of an

"glving something away for nothing". such a

clause was the standard Lnserted freely, Lf the concession was
freely made or on allowing the same compensation or the
equivalent Lf the concession was conditional" 41. Even Lf the
treaty was silent on the questilon of conditions the United States
until 1923 construed o treaty as conditional. Draft Article 11

now provides that unless an MFN clouse iLs made subjeck B ©

"condition of compensation" a term defined in Article 2, the

clause will be Uinterpreted unconditionally. This then creates

a presumption of unconditionality Ln the absence of conditions
stipulated iLn the MFN treaty or outside iLt.

Draft Articles 12 and 13 are both concerned with conditional

MFN clauses. Draft Article 12 establishes the general rule:

"If a most favoured natiLon clause Ls made subject to a

condition of compensation, the beneficiary the

state acquires
right to most favoured nation treatment only upon according the
Ehe

agreed compensation to granting state

ElpulLatad Ls nok

condiutlon s

alt

Quite clearly, the necessarily

Lncorporated Ln the MFN treaty; that Ls required iLs that Lt

be agreed upon by the granting and beneficlLary states. The
Specilal Rapporteur explained:

"Such...condiltions have to be inserted iLn the clause, or in
the treaty containing Lt, or be otherwise agreed between the grangcr=
Lng and the beneficiary states" 43,

The particular conditilons which the beneficlary may be subjeckt-
ed to may be quite independent of the favoured treatment envisaged
within the MFN treaty, such as economic advantages ( a Long term
Loan for example) or political advantages. Draft Arebecla 413

deals with MFN treatiles stipulating a specific Eype of compensation,

40, = Rer s f EFhe | 107§ 0 73 ql ft"@ ‘/(‘[u}:ed S[ZOLG’) of AI’TIGFLCO
Department of State Bulletin 58 1940

4. = Lold 'p 72 quoting Treaty between USA-France - W.M. MalLloy
Treaties Conventions

Ehe LC 1978 o 72
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25.

that of "reciprocal treatment"; the benefilclary state is only
entitled to MFN treatment from the granting state once Lt has
accorded to that granting state the same or equivalent treat-
ment granted by the granting state to the third state. Condit-
Ltonal clauses subject to reciprocal treatment are tnvartably
employed in relation to consular rights and privileges, private
Lnternatilonal Loaw and establishment matters,.  The Speecial
Rapporteur explained why this type of conditilonal clause was
stngled out for iLndividual treatment:

"The Commission deemed it appropriate to provide separately
for this type of condition iLn view of its belng the most commonly
found among the possible conditions of compensation. The rule of
article 13 Ls an application of the general rube conptoined iLn
article 12 to the specific case of most favoured nation clauses
subject to the condition of reciprocal treatment" 44.

Thus Draft Article 12 establishes the general rule applic-
able to all MFN treatles subject to any condition of compensation,
while Draft Article 13 deals specilfically with those subject to the
conditions of recilprocal treatment.

(b) the unconditional clause:
This represents the dominant form
of the clause today. Draft Article || provides:

"If a most favoured nation clause iLs not made subject to a
condition of compensation, the beneflclary state acquires the
right to most favoured nation treatment without the obligation
o accord any compensation to the granting statel 45,

Thus the unconditional clause Ls created in the absence of

Q condition of compensation, a term defined in Artitecle 2 a8 Mg
condition providing for compensation of any kind agreed between

the granting state and the beneficlary state, in a treaty contain-
Lng a most favoured nation clause or otherwise" 46. It Ls Lnter-
esting that the previous Draft Article establishing unconditional
Clauses in 1976 was more directly concerned Eo stipulate expressly

the presumption of unconditionality arilsing iLn the absence of

»Qgreed conditions. Draft Article 8 provided:
44, - ibld p 87
45. - ibid g J2

46, = Lbid p 29
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26.

"A most favoured natilonal clause iLn a Ereaty ULs unconditional
unless that treaty otherwise provides or the parties otherwtise
agree'" 47,

In contrast, the presumption created by Draft Artiele 11 s
much more indirect.

Whereas the conditional form of the clause sets up fulfilment
of the condiltions stipulated as the vehicle of MFEN treatment, an
unconditional clause iLtself operates as the vehicle of such
favoured treatment. The following description of the Lotter's
operation conveys well the Lmmediate effect produced upon the
conclusion of an MFN treaty Ln the commercial context.

"The unconditional form of the MFN clause provides that any
advantage, favour, privilege or immunity which one of the parties
may accord to the goods of any third country shall be extended
tmmediately and unconditilonally to the Like goods ortginating in
Ehe country of the other party" 48.

A significant difference between the conditional and uncondit-
Lonal clauses arises in relation to when the right of the bene-
flclaory state to MFN treatment commences; under the uncondititonal
form of the clause, the beneficitary's right to MFN treatment comes
to maturity Lmmediately the granting state accords a relevant
favour on a third state; in relation to a conditional clause
subject to a condition of compensation or reciprocal treatment,
the right of the beneficlary state to MFN treatment arises at the
moment when the relevant treatment Ls extended by the granting
state to a third state or to persons or things Ln the same relation-
ship with that third state (as with an unconditional clause) but
subject to the additional test of when "the agreed compensation Ls
accorded by the beneficlary state to the granting state" 49 or
"the agreed reciprocal treatment is accorded by the beneficiary
state to the granting state" 50 respectively. This is the regime
established under Draft Article 20, Agaln Lt may be contrasted
with Draft Article 18 of the 1976 Draft Articles which set up the
communication by the beneficlary state to the granting state of the

. former's consent to accord "material reciprocity" as the criterton

47. = Yearbook of the ILC Vol. 2 Part 2 p 22
48. - supra, footnote 40
49. - Report of the ILC 1978 % (.07

50. - Lbid

=
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on which the beneficiary's right to MFN treatment was to be

determined as having arisen.

Termilnation or Suspension of Most Favoured Nation Treatment:
Draft Article 21 establishes 3 rules regulating the termination
or suspenston of rights enjoyed by the beneficlary under a MFN
clause. Paragraph 1 stipulates the general and obvious rule that

the right of the beneficlary state to most favoured nation tEreat-

'5'1 AINYM3LS |

ment Ls terminated or suspended Lf the granting state terminates
or suspends the relevant treatment to the third state. Thtis

rule applies to conditiLonal and unconditional MFEN clauses; the
former however, may Ln addition be terminated iLn the manner pre-
scribed in paragraphs 2 and 3. Paragraph 2 stipulates that a

MEN clause subject to a condition of compensation moy be "equally
terminated or suspended at the moment of termination or suspenstion

by the beneficlary state of the agreed compensation". A MFN

\s\eijv12a ay

E
Zt
3
&

clause subject to the condition of "recilprocal treatment" is

"equally terminated or suspended at the moment of terminaotion or g-—ﬁ'

suspension by the beneflciory state of the agreed reciprocal

treatment" 52. x ‘
A possible problem may arise iLn relation to the criterion :. %

established under paragraphs 2 and 3 " at the moment of termination..

of the agreed compensation" and " ot the moment of termination

of the agreed reciprocal treatment™ respectively. When, precisely,

Ls that moment? When the beneficlary state terminates compliance
with the COﬂdtLOﬂ)OP when such termination Ls communicated to the
granting state? The words employed Ln each instance suggest that
Che fonmer time Ls envisaged "at the moment of termilnation". The
commentary to these Draft Articles on the other hand Lndicates that
the Latter time Us envisaged by the use of these words:

"Un such cases the right of the beneficlary state... will also
be terminated... at the time when the beneficiary state withdrauws

Lts consent to accord the agreed compensation or recilprocal agree-

FO-1°AYS 150w ayy o5

mentc*® 53
S51. = Report to the ILC 1978 p 129
52. - Lbid

od. = Lbid p 133




28

Such an interpretation iLs Ln fact consistent with the
1976 Draft Articles which expressly stipulated iLn Draft Article
18 (2) communication to the granting state by the beneficilary of
the Latter's wilthdrawal of consent to comply with the condition
as the time when the beneflciary's right to MEN treatment was

terminated.
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CHAPTER 3
29.

Exceptions to the Operation of the Most Favoured Nation clause:

The historical introduction to the development of the MEN clause
concentrated exclusively on Lts positive development - iLts evolv-
Lng structure due to Lncreasing popularity and application. The
pleckEure; Ls Lncomplete, however, iLn that Lt takes no account of

the negative consequences of such a development - the emergence

and establishment of exceptions to the operation of the MFN clause.
The signiflcance of these 'exceptions' cannot be underestimated;
normally one could assume that the existence of exceptions, by
theilr very nature, would Leave the general rule Uintact. This is
not necessarily the case here. Undoubtedly, the excepbLons Eo

the MFN rule form as much an Lntegral port of Lts ultimate definti-
tlon as iLts positive statement. Considering the apparent simplicity
and generality of the positive MFN rule, Lt Us perhaps not surpris-
Lng that a number of exceptions should exist, restricting, or
Lending precision to the application of the basic rule. The
stgnificance of the present exceptions goes beyond this however,
and appearsto threaten the survival of the rulLe iLtself. G Lis
proposed to concentrate chiefly on the 'customs union' exception -
because Lt is at present the most important, and because Lts

operation, Lt s sald, threatens to empty the MFN principle of

any meantngful purpose. It Us precilsely because of this possibility
Ehat an Lnquiry into the exceptions to the MFN principle takes on
added significance - Lndeed, o widely held vieuw matntains that the

MEN principle survives Eoday only Ln the application of Ehe except-
Lon Eol ik,

Though this paper wilL concentrate mailnly on the customs union
eéxception, iLn the iLnterests of completeness, and partly Ln order
€o put the customs union exceptivon ‘Ln perspective, the other
'recognised' exceptions will be summarised.

From the outset, the Speclal Rapportuer LdentifiLed the follow-
LNng possible exceptions:

"(L) Customs Unions

(.Gl Frontier Trafflc
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30.
(Lil) Interests of developing nations
(Lv) Interests of public policy and security of the
contracting parties
(v) Other exceptions" 1.
The Special Rapporteur's "hunch" proved a Little premature
however; the final shape of the Droft Articles on exceptions

Jiffered significantly from the fiLelds originally concelved as

possible exceptions Ln 1968. The rather Loud stLlence of khese

Draft Articles on the customs union exception iLs perhaps the

most conspicuous departure from the fiLelds originally concetived.

Those finally adopted were:
Draft Article 25:

This establishes the so called "frontier traffic"
e Ls that o beneficiary state may not clalm,

excepktion;

the essence of this rul

pursuant to a MFN treaty, from the granting state the advantages

that granting state accords to a "contiguous third state Ln order

to facilitate frontier Eca e s
Iln fact Lt may be doubted whether this represents o true

exception at all; as the Spectal Rapporteur explained:

"It seems to be founded on the basic philosophy of the most

favoured natiton clouse and notably on the ejusdem generis rule...

|t seems evident that a beneficilary state which has no common

frontiLer with the granting state Ls
nationals which the granting stacte

not Ln a position to claim

the same treatment for Lts

extends in respect of those nations of the contiguous third state

who aore residents of the frontier zone" 3.

Thus, to the extent that favours granted by the granting

stote to a third state are not being extended to the beneficiary

state, this represents an exception to the general rule; however,

the fact that such rights are not extended stems from the Ulmiu=

tations iLnherent iLn the MFN porinciple itself (L.e. the ejusdem

generts ~fule) rather than stemming from repeated exclusion of

such ritghts Ln the practice of states. we shall deal subsequently

with exceptions to the rule whose exceptionality cannot be traced

Bocdk bormtirHun seve princlple Ltself.

1. - Yearbook 1968 VoL. Il p 169=70
Report of the ILC 1978 o 16

3. = iLbid p 165
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Draft Article 26:
This orticle establishes the Lnability of a coastal state

beneficiory of a MFN clause to cLaim for Ltself the same advant-
ages accorded by a granting state Eo a third Landlocked state.
The source of this exception Lies in "the fundamental right of

a Landlocked state to free access CO the sea" 4. | o FeiciEn e
Spectal Rapporteur expressly refraitned from making the basis oif
this exception on the "rights and facilities which are needed

by LandlLocked states or which are due to them under general
internatitonal Lauw" 5. Instead he cited the general recognition
that such rights could not be cLalmed under a MFN clause. This
offords an example of how an exception Ls invoked, and recognised
iLn pursuance of securing the Legitimate interests of states Ln

o disadvantageous position, and one cannot help but feel that

an element of "progressive" codiLflLcation existed in the tnclusion
of this exception -

"The adoption of the rule wiLLL facilitate the extension of
free access rights to those countries" 6.

Clearly then this exception may be contrasted with the
frontier traffic exception. The Latter stems dLreckly, firam Ehe
MEN claouse iLtself and iLts structure, whereas the former seeks
Lks justiflcetion Ln the overall relationship between the oper-=
otton of the MFN claouse and Lnternational Law; one could hardly
argue that it followed Logically from the ejusdem generis rule,
or any ingredient of the MFN cule for thak makctens

A more blatant example of this Latter type of exception Ls
that relating to developing natitons; Draft Article 23 states: 7

"A beneficiary state Ls not entitled under o most favoured
nation clause to treatment extended by developed granting state
to a developing third state on a non reciLprocal basis within a

scheme of generalised preferences established by that granting

sbatbe. ..

The rationale. underlyling this exception Ls precisely the
opposite from that of the "frontier traffic" exception; the
Latter exists because of the MFN principle - the ejusdem generis
4. - Yearbook 1976 VolL. |11 Part |1 = proposal by Czechoslovaktia
5. = Ubid
6. - Report of the ILC 1978 p 168
7. = LbLd p 438
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82

rule Logically dictates such a Limitation flowing naturally

from the principle itself. The developing nations exception,

on the other hand, iLs erected precisely to Limit the natural

operation of the MFN principle. Likewise, Lts existence owes

nothing to any established princtpte of Lnternational Law; this

could not be otherwise, since no principle of iLnternatitonal Law
exists, apart from widespread sympathy stipulating any rLghts

for developing nations. As the Spectal Rapporteur commented:

"Wwhile all these developments show that there might be a

tendency among states to promote the trade of developing count-

~rLes...the conclusion of the Commission was that this tendency
was not yet crystallized sufficiently to permit Lt to be
embodied iLn a clear Legal rule which could find Lts plLace among
the general rules on the functioning and application of the most
favoured natton claouse" 8.

lts Lnclusion Ls primarily a product of the conclusion
operation of the MFN clause

Enag

some consequences of the untampered

are unacceptable.
"To apply the most favoured nation clause to all countries

regardless of their Level of development would satitsfy Ethe

conditions of formal equality, but wovuld ‘Ln “Fack Lnvolve tmpliclt

discriminotion against the weaker members of the iLnternatitonal

community...The recognition of the trade and development needs of

developing countries requires that for a certain period of time,

the most favoured nation clause will not apply to certain types

of Lnternational trade relations" 9.

The possible development of rules of Lnternational Law in

favour of developing natilons was facilitated as much as possible

tn Draft ArticlLe 30.

"The present Articles are without prejudice to the establish-

ment of new rules of iLnternational Lauw in favour of developing

nattons" 10.
Like Draft Artlcle 26, the "developing nations exception Ls

justified not by reference to any principle of itnternatitonal Law

(because none at present has emerged) and certailnly not by refer-

8. - Report of the ILC 1978 p 176
9. - LbiLd p 138 quoting Secretariat of UNCTAD

10.- Report of the ILC p 173
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33.

ence to the Limitations inherent Ln the clLause iLktself, but
~ather in the general agreement...that states will refrain

from Lnvoking their rights to most favoured nation treatment" 11,
such agreement beilng expressed iLn the United NatiLons orgaons,

ond the agreement by the Contracting Parties to GATT to waive
their rights to MFN treotment where the advantages involved are
granted to. a developing nation. Thts "general agreement",
though not a rule of customary Low, Ls akin to the general
recognition of "the Legitimate interest of Landlocked states"12;
both are examples of the International Law Commission fixing on
a degree of consensus relating to a certain field (not intense
enough to represent a rulLe-of customary Low), aond, performing

Lt function of "progressive development", taking that consensus

and establishing a rule based on =

The Customs Uniton Exception:
Purely Ln terms of e@copnomuc Ccons

sequence , the customs union Lssue represents the most tmportant
exceptiton . lts iLmportance stems partly from the field Lt oper-s
otes exclusively in - that of commercial MFN clouses, tradition-

ally regarded as the most Lmportant domain in which the MFEN
orinciple operates. The Lssue dominates the commercial sphere
of the MFN clause for the simple reason that Lts domination of
world trade threatens to empty the operation of the orunclLplLe
Ltself of any meaning. Certainly today the iLmportance of the
customs unton exception may be appreciated by the Fack: thats /LE

Ls diLfficult, Ln matters of commerce, tO discuss the operation

of the MFN principle without some reference to this alleged
exception. incLght o Ghe pervasive tendency of the world tO
allgm Leself4n economic matters into regtonal blocs, the reler
vance of the customs unton exceptions takes on unprecedented
siianuficancesthbnenre Ls LittlLe meaning Left to the MFN principle
Ln commercial matters Lf in reality the bulk of the world's trade
Ls conducted on the principle of an axcepk Lon, &0 Lot polnpctple =

the customs union. Indeed today strong grounds axist for clLatm=

q4.. = UbLdimk p) 183
12. - iLbild at p 168
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34.

Lngr Ehakiitine exception has become the rule; this tendency to
form customs untons had been discerned as far back as 1963 when
K.W. Dam commented:

"The Laskt dozen years have seen a prolLiferation of customs
unions and free trade areas of unforeseen proportions 43,

True Ln 1963, this trend has, Lf anything, intensified Ln
the 1970 's. In part this iLncreasing customs untontzaktion of kthe
world's trade iLs due to the impact of the European Communities,
estoblished in 1957. The impact of this customs union on Ethe
world's trade stems from the simple fact that Ut iLse Ehie Largest
trading bloc in the world; partlLy iLn retallation, and gortly  Lh
emulation of the European Communities, other formerly iLndependent
trading natitons formed themselves into Large trading units to
an unprecedented degree.

In this part of the paper, Lt Ls proposed to Look into the
general nature of the customs unton exception including the e s
views on Lt. The relatlonship between this customs unLon excepkt=
Lon ond Lts application to the European Communities wilLlL then be

examined; this wilLL itnvolve an tnquiry into the nature of the

European Communities Ltself.

The customs union:

lt Ls Lmportant, as a preliminary, toO under-
stand what Ls meant by a customs union. B Ls not proposeg EO
get involved in the economic aspects of the customs .union in
depth, because this aspect Ls outside the orbit of this paper.
The paper will only deal with the economic aspects of the customs
uniton as they arise in pursuit of the Legal aspects.

A discussion of the customs union exception must, Ln Lts
Lnittlal stagesy  confronkt Ehe basic question; what Ls a customs
unton? Partly as a result of the customs unton' roge Ln" the
1950's and 1960's, discussions on the subject by economiskts
came iLnto vogue, resulting iLn a proLific amount of Literature
on the subject. This poper will Limit Lts Lnvolvemnt Ln this

flLeld to the extent needed to glive the reader an tndication,

13. - University of Chicago Law Review 1963 Vol. 30 p odo
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albeit rough and ready, of what a customs unton bastcally Lis.

DefintELons:
In contrast to the varitety of opinton surrounding

customs unitons generally, a happy degree of consensus exists as

to what they are, though obviously the Leading definitions vary
somewhat according to the context in which they are itnvoked.
Considering the dominance of the economic element in this sub-

jecky - Lt appears appropriate to defer Lnitlally to the economic

definition of a customs unton, the clLassical example of which
Ls usually accepted to be that of Viner's in 1950:

"|t has generally been agreed that a perfect customs union

must meet the following conditions:

L) The complete elimination of traffils as between the

member territories
(2} The establishment of o uniform tarLff on Lmports from

outside the unton
(3) Apportionment of customs revenue between the members

Ln accordance with an agreed formula" 14.
Count Cavour's definition in 1857 Lnsists on the fuston

of the tariLff interests of two or more states; otherwise what

Ls Left Ls simply another commercital treaty. Cavour specified
4 prerequisites which a customs unton must satisfy: 15
(o) uniformity of export and transit tariLffs

(b) free exchange of the products of the united countries

(c) poolLing of customs revenue aond thetir sharing out among

member states of the union
(d) uniformity of the external import tariffs of the member

countries and suppression of an internal tariff Line.

R.G. Lipsey approaches the subject from another angle:

"When a customs unton is formed, the tarLff changes are of

the country - discriminating type; the tarLff systems of the

contracting states are amended to discriminate iLn favour of the

members and against the outside worLd' o

stilLl Ln the economic sphere but moving closer to the Legal

14. - The Customs Union Issue - J. Viner p 5

15.. = ‘Lbud p 4
16. - The Theory of Customs Unions - R.G. Lipsey p 1
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sphere, Article XXIV paragraph 8 of the GATT provides another
definition of a customs union:

"A customs unton shall be understood to mean the substiktukt-
Lton of a single customs territory for two or more customs Cerpri=-
tortes so that:

(L) duties and other restrictive relations of commerce
are elLiminated with respect to substantially all the trade be-
tween the constituent territories of the union or at Least wikth

respect to substantitally all the trade Ln products originating

Um suchiicercittortesy tano
(Ll) ...substantially all the same dukites ‘and wEher fregul=

ations of commerce and opplied by each of the members of the uniton
to the trade of territories not included in the WilaibreTp b Bt i

An additional requirement must be fulfilled, Lt Eransplres,
before the GATT definition is complied with; paragraph AV SEnl =

Lates that the purpose of a customs unibon ‘should' be ‘to ‘facllicakte

trade between the constituent territories and not to ralse barriers

to the trade of other contracting parties with such territories 18.

FLnally, the Legal definition of a customs unton was handed
down by the Permanent Court of International Justice in 1931 in an
Advisory Opinion on a customs regime between Germany and Austria.
lt cited the following ingredients:

"uniformity of customs Law and customs EarUffs untEy o Ehe
customs frontiers and of the customs territory vis-a-vis third
states; freedom from iLmport and export duties iLn the exchange of
goods between the partner states; apportionment of the duties
colLlected according to a fixed quota" 19.

Certain features stand out from Ethese definittions generally
agreed upon as beilng necessary. The most obvious Ls the creation
of a new frontier for economic purposes, composed of joining up,
physically and figuratively, the orevious natitonal frontiers.
This appears to rest on the assumption (admittedlLy a safe one)
that Lt will alwoys be states who are members of a customs union.
Another recognised characteristic Ls that the uniton Ls purely a
commercial matter; Lts vital features are akl commerclal ones.

~

17. - GATT, Basic Instruments and Selected Documents VolL |V p 43
18, = LhLdd p~4)
19. - PClJ Series AB No. 41 p 51
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The members must adopt the same tariffs against the outside
world and must eliminate the tarLffs on the bulk of inter

member trode. One can be more specific about iLts features;

the various definitlons all Limit the features not merely to
commercial measures, but to torLff measures. Thus Ethe principal.
Lnterest of a customs unton is the traode of goods of the member
states between each other and between the unton and the world,
and not consclously, for example, to how those products beilng

traded are produced. It acts as a single state only in regard

51 A49YM3ILS 1S

to a specialized sector of commerce - trade. As revealed by the
definitions, the customs union has troditionally been Limited to

securing the free flow of goods and produckts produced by the

countries belonging to LEt. lts chaoracteristic features - the
eLimination of tariffs between iLts members, Qa uniform tariff on

Lmports into the unton, pooling of such revenues betuween the

110132 3y L

members - relate by definition to ohysical goods. As the follouw-
ing section will reveal, this can be regarded as the most super-

flLclLal Level of integration.

d

Iln defining customs unions, one should bear Ln mind that

other associations do exist with varying degress of similarity

at

to the customs unions. The most obvious iLs the free areaq;

3
£-
:

onother accepted cousin Ls the interim agreement Leading to the
formation of elther a customs union or Q free trade area. Reduced
to basics, the difference between a customs unton and a free trade
area consists Ln the external policy adopted by the group.

"|n a customs union, member states hove CO erect a common
tarLff wall towards the outside world, iLn a free trade area member
states are free to maintaoin or modiLfy Lndependently thetr external
structure of tariffs aond other barriers to itmport from third
states" 20.

lt should also be added that in fact a customs unton envisages
a Lot more iLntegration between the member states, resulting in

more substantial common LnstLEVELDNS -

Jn
pa olbj- 150w 3y A2

20. - "The Structure, Function and Law of a Free Trade Area"
p 23 - Lambrinidis J.S.
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The European Communities as a Customs Union:
One possible inter-

oretation of the EC Ls that it iLs merely a highly sophisticated

customs unton. Undoubtedly this Ls true, and yet this description

Ls Lnoccurate because the EC is also a Lot more.
The original treaties founding the EC furnish some tnsight

Lnto Lts "customs union" element. Certainly the term "customs

uniton", "free trade area" and "common market" are expressly

Lncluded Ln these treatiesj Lt Ls significant, however, that the

ultimate description of all 3 treoties fixed on the word "community".

ying the customs unton concept

Articles 12-29 of the EEC

51 ‘INYMILS 1S

It Ls true that the basic Ldea underl

Ls expressly incorporated L Efve  EC:

Treaty expressly provide for the creation of a single customs

territory, freeing the trade of members from tariff, quota, charge

‘ restrictilons. Likewise, Section 2. creates a common tariff wall.

From this Lt may safely be concluded that the EC iLncorporates the

The treaties, however, reveal that the

10132 3y L

customs unbton concepct.

regime estoblished goes well beyond what LUs traditilonally under-

stood to be a 'customs unteon’ .

\
-

octually related to the

d

The first area this occurs L, U5

customs union concept - the common market concept. lt Ls akin to

_at

the customs union because Lt s sELLL wikthin Ehe economic sphere

3
£-
:

whereas the customs union traditionally has sought to create

freedom of trode iLn goods, the common market concept supplements

this process by providing for uniLon Ln other economic spheres =

such as the right of establishment of companies, the free move-

ment of capital and Labour, the free supply of services across

national frontiers and common rules for competition between

stotes. Thus by this common market, Qa wider range of economic

spheres are integrated, going beyond that normally embraced by

the customs unton.

The EC iLs more than purely a customs unton Ln another and

potentially much more significant aspect. The EEC Treaty pro-

vides the best example of this aspeckt; iLnterpreting the object

would Leave

Jft
m Q’bf lSQu[ Iy AWM

of the treaty as simply Limited to economic unton

unexplaitned a number of express suggestions that an ultimate
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object Ls envisaged - political uniton; this Ls incorporated by
the customs uniton since all Levels of apparently purely economic
integration contain a political comment; LE Us ‘Eypreal by Che
first step iLn such a process. Where the European Community Ls
unitque however is that Lt expressly refers to this ultimate objeckt,
albeit Ln guarded terms. Article 2 specifically singles out the
'cLoser relationship between iLts members' as one purpose of the
EC; this cannot mean purely close economic unton as that Ls
ochiteved by the preceding purposes of Arkticle 2. The preamble
again outlines 'the foundations of an ever closer unton among the
European peoples' as one of Lts highest goals. This reinforces
the view taken of Article 2 that it Uis the foundations of political
uniLon that Us beilng talked about; the European peoples' Ln the
Preamble being a reference to the European ParlLiament. The in-
escapaoble conclusion is that economic uniton Ls to be achieved
wiLEhin the EC to act as the foundation of a political untion.

The Treaty oppears therefore to accept that economic unton will
onlLy provide the foundation of polLitical uniton; Lt does not
actually set political unton Ltself wiEhtin its stghts. BuUE Ethe
polnt remains; the express political orientation of the Treaty
takes Lt beyond a normal customs union.

Furthermore the conception of a community policy implemented

by the institutilons of the EC by them under Part V of the Treaty
gilves those institutions an independent justiflication going beyond a
customs unton; this agaln indicates that something more than a highly
sophisticated customs union has been created. Thus, because Lt

Ls at the very Least a customs union, the alleged customs union
exception Ls revelant to the relationship of the EC and the MFN
principle. However the existence in the EC of elements not
traditionally contained in a customs union are relevant tO the
application of the customs uniLon exception to Lt and form the
basis of an Lndependent ground on which favours granteo within

Lt may be excluded from the operation of the MFN principle

namely, that an entity analogous to a new state has beén created.

51 lugmals 1S Mg
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outlLine of the iLssues raised by the EC and the MFN principle:

The customs union exception embraces a wide range of Lssues;
the European Community, Lf anything, Ls o broader and more complex
subject matter. Therefore it Uis proposed in this paper to Limit
the consideration of both to the extent that they are relevant to
the Lssues raised by the relatilonship of the European Community
to the MFN principle, and by assoclation, with the customs unton
exception; Lt is impossible to examine the principle independently
of the exception. In fact, considering the amggressive assertions
of the customs uniLon exceptions, the principle to which Lt Ls
supposed to be an exception often appears relegaoted to the back-
ground, and Lndeed, after a consideration of the impact of the
European Community, this may emerge as CLOO generous a description
of Lts place in the scheme of things. Given the wideh ot Ehe
topics, Lt Ls now proposed, in an effort Eo catch the flavour
of the problems involved to give a brief outlLine of the issues
ralsed by this relationship. The EC is, at the very Least, a
clisktoms Un'tom. lt Ls crucital therefore, to determine whether the
creation of such a group excludes in Ltself the operation of the
MFN principle. As a "customs union", the EC has a very real
Lnterest iLn the determination of the questiLon whether an implied
customs uniton exception, supported by customary Lauw, exlsts, paprc~
tcularly where the previous MFN treaties of Lts member states con-
tatlned no exofess customs union exception. The Lssues railsed in

relation to the customs union exception are significant in another

respect however in that they form the basis of an argument support-

tng o "supranaotional state" exception. The treatment of the
customs unton exception by the ILC iLs therefore crucial to the
relationship of the EC and the MFN principle. FLrst, however,
Lt Ls proposed to outlLine the issues ralsed by the customs union

exception.

The New Entity Issve:

A customs union, as may be appreciated by

Lts definition, results iLn the creation of new Links between the

'5°1 AIMYM3LS 1S
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member states. Depending on the quality and quantity of these
new Links, the issue is raised whether a neuw entity, iLndependent
of the combination of the member states may be saild to have been
created. This issue becomes more compelling in relLaktton EO
customs unitons because the member states consciously adopkt a
common stand against the outside world, thus creotlng on Lmpress-
ton of unity. Such a possibility was recognised by the Special

Rapporteur:

"Another argument considers a customs union as a Neu entity

51 1ugmaLs 1S M

and perhaps a new subject of tnternatitonal Law. | f the assoc-
Lotion of states in such unitons could be assimilated to a unteung

of staotes, the argument goes, the MFN rights based on favours

| accorded by one member of the uniton to the other could not be
[ claimed by an outsider after the establishment of the unton" 21.

The |LC considered a similar argument, presented in the con-=

\ 0122 3y L

text of Article 30 paragraph 3 of the Draft Articles on Succession
of States which admits the Lnapplicability of o treaty where one

of Lts partners voluntarily unites with another state. The

d

argument was

"|f such o rule can be adopted in the case of a unitting of

at

states, perhaps a similar rule could be adopted for the case of

g
£-
®

mere assoctation" 22.

The European Community, Lt wlll be subsequently revealed,
Ls particularly susceptible to this type of treatment. |ndeed
the rejection of such o possibility ralsed one of the cructal

iLssues relotlng toe Ehe EUropean Community.

"The case of a uniting of states cannot be compared with an
associLation iLn which the members retain thelr sovereignty" 23.
This comparison Ls Ln many respeckts precisely the Lssue

ralsed by the European Communities.

Change of Cilrcumstance:

The essence of this ULssue is whether

Po-fevs ySom ays waam

the formation of a customs union constitutes a sufficient

change of clrcumstances rendering the previous promise of MFN

21. - Yearbook 1975 VolL. Il p 16
22. - Yearbook 1975 VolL. Il Part Il p 47
28, = LbBLJ
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treatment by a member of the union to a non member ULnoperative.
Again the most Likely candidate to succeed under this argument

Ls the European Community.

Ejusdem Generis Rule:
The nature of this rule has already been

Lndicated. Pescatore argues Lts operation Ln the context of
the customs unton Leads to the result that:

"There LS no common measure between a treaty designed simply

51 AMYM3LS 1S

to facilitate international trade and the much more ambitilous
and fundamental objective of a treaty designed to bring about
economic Lntegration in the form of a free trade aorea, a customs
uniton or an economic unton" 24.

lt Ls foir to say that the strength of this argument grows

Ln proportion to the amount of 'integration' tnvolved Ln the

{0132 2y L

customs union - the more integration, the Less common measure

there Ls between the simple commercial treaty and the treaty

creating such iLntegration. The validity of this Line of argu-

d

ment may be resurrected by the unitque degree of Lntegration Ln

quantity and quality terms LAnvolved iLn the Treaty of Rome 1957.

al

The Special Rapporteur rejected all three arguments pur=

3
£-
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porting to establish a rationale for the alleged exception. His
conclusions on the 'new entity' argument and the change of circum-
stances argument are particularly pertinent to the present dis-
cuUSsLon, To the suggestion that a customs uniton represents a

new entity, he replied:

"Since the states participating in such untons usually
continued as Lndependent and sovereign states, this view Ls
dLffiLcult to accept" 25.

After reviewing a sample of economic untons, tLncluding the
EEC, the Special Rapporteur confirmed his original conclusion:

"This chain of reasoning Leads to the conclusiton that an

economic assoclation or integration of states, however close but

Jf
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falling short of a uniting of states, does not by Ltself terminate

previously existing agreements of participants in general" 26.

24. - Annuoire de L'lInstitut de drolt Lnternational 1969 Basle
VoL 53 p 209

- Yearbook 1975 Vol. |
Yearbook 1975 Vol.
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Subsequently, the Speclal Rapporteur gives more precision
to whak constlEuktes a uniting of staktes:

"Here again Lt seem untenable to maintaln that in the
obsence of a political union among the participants..."27.

Thus thei political unlon of twe ore more states emepges
as the prerequisite before elther o "new entity" may be sald
to have been created. Presumably, the element of political

uniton must occur Ln addition to economic integration before a

'5'1 A\MYM3LS 1S

new entity may be sald to have emerged; though this is not
explicitly stoted, the context of the Special Rapporteur's
comments Lndicates this conclusion. Lilkewise, the Special
Rapporteur regarded the absence of political unton as fatal
to the success of the "ehanged circumstances! cargument asna

basis onm which the operation of the MEN principle could be

‘0\3) YL

excluded after a customs uniton has been created:

Nk seems untenable to mabtntaln Ehak, . tn Ehe absencenof ra

3

polLitical unton among the participants, the changed circumstances

of one of the parties should justify a modification by implication.

This follows from the general rule that any recognition of the

effect of changed circumstances requires more than a voluntary

al

and untlateral change of circumstances' 28.

3
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The Specital Rapporteur rejected the ejusdem generis rule,
advanced by Pescatore, as a basis on which favours granted wikthin
a customs union are excluded from the operation of the MFN principle
describing this result as an "unjustified extension" of the rule.
Such a conclusion Lnevitably followed from his interpretation of
that rule; iLn delimiting the operation of that rule, the Spectal
Rapporteur had previously reached the conclustion that:

"The granting state cannot evade iLts obligations unless an
express reservation so provides on the ground that the relations
between iLtself and the third country are friendlLier or "not simi-
Lar" to those existing between Lt and the beneficiary...lt s

only the subject matter of the clause which must belong to the

FBJQ\OFUj- lQOw Iy A2

same category" 29,

2 = ithitdh o 17
28, = LbiLd p 4F
29, = YILC 1973 Nolk. Il p 108
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On this view of the ejusdem generis rule, the neuw
relationship bought about by the creation of a customs unton

between Lts members is clearly Lrrelevant iLn the context of

that rule.

These, then, ore the central issues raised in the relat-
Lonship between the MFN principle and the EC. Thetlr solukbiLon,
Lt Ls submitted, iLnvolves two aspects. The first is whether under

present internaotilonal Low, the favours granted wLERLn @& cusStoms

uniLon are automatically excluded from the operation of the MFN

principle. The principles involved in the determinatilon of this

question are applicoble to the determination of the further Lssue
whether the favours granted within a structure embodying a far

more fundamental and extensive element of integration than

traditionally envisaged by a customs unton - such as the EC
are also excluded from the operation of the MFN principle under
present iLnternational Law. There is however an equally Lmport—
ont iLssue involved, fundamental to the involvement of the I[LC

Ln this topic: whether the MFN principle should recognise the

exception of favours granted within such o process of Lntegration.

The |LC and the "customs unton exception®:
The single most

striking feature of the Draft Articles produced by the LC on

the MFN clause in 1978 was thelr conspicuous silence on the

customs union Lssue. In fact on a particular iLnterpretation

of Draft Articles 17 ond 18, it could be argued that the Draft
Articles themselves embody, albeilt indirectly, a dental of the
customs unton exception, and consequently are not in fact silent
on that iLssue. Draft Article 17 entitled "Irrelevance of the

fact that treotment Ls extended to a third state under a bLlateral

or multilateral agreement" provides:
"The acquisition of rights by the beneficlary state...under
the mere fact

a most favoured nation clause is not affected by

that the treatment by the granting state of a third state has

been extended under an international agreement, whether bilateral

5'1 LudMILS 1S W
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or mulLtilateral" 30.

The previous draft article 15 had provided:

"The beneficiary state iLs entitled to treatment extended
by the granting state to a third state whether or not such
treatment Ls extended under a bilateral or a multilateral agree-
ment" 31.

To this similar provision, the EC reacted in the following
manner:

"The adoption of such an article could be tnterpreted as
meaning that under the most favoured natiton clause, the advant-
ages which the states members of a customs unton gront among
themselves by virtue of that union should be extended to third
countries; in other words, the states members of the community
should grant third states the same treatment that they grant
to each other" 32.

There Ls o diLfference in emphasis between draft article 15
and the 1978 Draft Article; the former Ls emphatic - "is entitled"
whereas the Latter Ls certailnly more indirect - "is not affected
by the mere fact". Both, however, state the Lrrelevance of
whether the favour iLs granted pursuant to a bilateral or multi-
Lateral agreement. | 'f% Eherefore, the itnterpretation feared
by the EC of Draft Article 15 Ls a possible one, Lt would appear
Likewise to be applicaoble to the present Droft Article 17. Are
the EC's fears justified? To the extent that customs uniLtons are
Lnvartobly created between states by itnternational agreement,
Draft Article 17 would appear to admit the possibility of being
applicable to them. | f such an Lnterpretation iLs possible of
Draoft Article 17, Lt is certailnly not one intended by the LE
which expressly stated in paragraph 58 of the Lncroguetory
commentary that the Draft Articles remained stlent on the Lssvue
of the customs unton exception. 33. This, of course, would not
be the case Lf the iLnterpretation of Draft Article 17 feared by
the EC' Ls corrects ln this respect Lt Ls perhaps significant
that Draft Article 17 provides that "the acqulslELon” of "Plghtsi. s

Ls not affected by the mere fact that Ethe treatment" suggesting

30. - Report of the ILC 1978 p 100

31. - Yearbook of the ILC 1976 VolL. 2 Part 2 p 39

32. - Comments of the European Economic Community, Report of the
ILC 1978 p 449

33. - Report of the ILC 1978 p 21

o
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that the entitlement of the beneficitary state to such rights
must otherwise exist independently and that the fraomework
establishing the right to such favours whether 'a bilateral or
multilateral agreement will not, of Ltself, disentitle the
beneflclary to such a right; an express customs uniton excepkt-
ton , or a customary rule to this effect Leaves the non-member

beneflclary without such a right to favours granted within a

customs uniton. Certainly the commentary to Draft Article 17
contatins no reference to customs untons as such, and Ls geared
towerd curing ohothers LU It Us unconcelvable that such an

itnflammable Lssue as the customs uniton exception should be so
quietly and incidentally disposed of by Draft Article 17 - and
this would be the result Lf the interpretation of Lt feared by
the EC iLs the correckt one. |t Ls submitted, therefore, that
Draft Article 17 does not affect the customs union exception,
and that the Lotter remains at Large to be decided.

The same arguments are applicable to the effect of Draft
Artlcle 18. Draft Arkttcle 16 of the 1976 Drafk Artlclasioro
vided:

"The beneflclary state is entitled to treatment extended
by the granting stote to a third state whether or not such
treatment Ls extended as national treatment" 34.

To this, the EC responded:

"This draft would imply that the mutual non discriminatory
commitments granted to each other by States members of a customs
unton should be extended to third countries" 35.

Draft Article 18 of the 1978 Draft Articles achieves the

same result as Draft Article 16, but once again the different

formula; "The acquisition of rights...is not affected by the
mere fack..." 36. Ls employed. Once agatin, Lt woulLd agpeaf
that the Draft Article 18 only entitles the beneficiary state

to such treatment Lf such a right exists otherwise under the
ortginal MFN treaoty; Lt is only concerned therefore to secure
this right against an attack on its entitlement on the ground

that the granting state is according national treatment to a

34. - Yearbook of the |LC 1976 VolL. 2 Part 2 p 47
35. - Report of the ILC 1978 p 449
265, ~-LbLd yoy 144
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third state:. If a customary rule of internatilonal Law exists,

or an express customs union exception is included Ln the original
MFEN treaty, the beneficlary state has no right to o promise of
national treatment made by the granting state to a fellow member
of a customs unlton. The Article does not, therefore, override

an express customs union exception, or one based on a rule of
customary Law - Lf the Latter exists Lt Ls to this question

Ehat we now turn.

The customs union exception iLn Ltself iLs a simple concepkt;
Lt mailntains that where a state concludes an MFN agreement with
another state, the beneficilary staote may not claim the advant-
ages that the granting staote has accorded a third state where
the granting state and that third state are members of a common
customs union, free trade area or interim regime Leading to
etther of these two. The only concession to the customs union
exception was made iLn the 1978 Report, which included, in Lts
tntroductory commentary, an Article exempting favours granted
within a customs unton from the operation of the MFN clause
(Artlcle 23 wlg) 37, lt Ls not however a part of the Draft
Articles, but only a model which could be followed should
staotes ‘at''a Pukdre conference decide to include such an except-
Lon. The Draft Articles themselves remain silent on this iLssue.
The Special Rapporteur commented iLn 1978:

"The Commission, bearing Ln mind the inconclusiveness of
the comments made thereonand the Lack of time available to Lt to
consitder the matter, agreed not to iLnclude an article on a
customs uUnton exceptiLon Ln the draft artlcles. lt was under-
stood that the silence of the draft articles could not be iLnter-
preted as dgn lmplicit recognition of the existence or non-exist-
eEncetiortisueh! B pllke N 3R,

The ILC's treatment of the customs union exception Ls eval-
uated in detalls in the final chapter of this paper. These
comments are however also relevant to the immediLate Lnquiry of
defining what the ILC's position on the customs union exception

Ls. The problem with the comments quoted above iLs that they

LS B U Ry
38. - Report of the ILC 1978 p 21
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appear Lnconsistent with the stand taken by the Special Rapporteur
tn 1975. The customs unton exception did, iLn that year, receive
extensive treatment; 11 full pages of the Yearbook iLs devoted to
tt. The work of the ILC on the MFN clouse spanned a pertod of 10
years; one questions therefore whether, in fact, it suffered from
a Lack of time, and whether this was the reason why a conclusive
answer on the customs uniton exception was not arrived at. fhis
Leads to the more Lmportant point; Ln 1975 a definite answer was
arrived ot. The Special Rapporteur came to the definite conclus-
Lon that the customs unton exception did not represent a rule

of customary internatitonal Law. This conclusion was shared by
the Commisston in . 1976:

"Mr Ustor summing up the discussion, said that Lt had shown
that...there was virtually unanimity among the members as to
the positilon de Lege Lata; there was at present no general rule
of customary Lnternatlonal Law that would exclude customs uniton
benefits...lLn the aobsence of any express stipulation iLn the
treaty" 39.

What therefore does the statement in 1978 "that the silence of
the Draft Articles could not be interpreted as an tmpliclLt
recognition of the existence or non existence of such a rule" 40
mean? This reference appears capable onlLy of being interpreted
as a reference to the alleged customary rule; Lt Ls only this
rule whose existence or non existence Ls iLn conjecture. It
certainly connot be a reference to any rule based on progressive
development since Lnclusion of such a rule had been rejected.
Does therefore this reference indicate that the ILC have retreat-
ed from the conclusions arrived at by iLts Special Rapporteur in
1975, opting iLn favour of a neutral staoand? On Lts own, the 1978
statement certalnly supports the possibility of such a change
having occurred. Even Lf this is so, the Specital Rapporteur's
work on the topic Ln 1975 Ls stillL highly relevant to Ethe present
discussion Ln that Lt represents a thorough and certainly the most
recent, Lnvestigation into the "customs union exception'. More-

over, there Ls an expliclit statement by the new Specital Rapporteur,

39. - Yearbook of the |LC 1978 p 21
40. - supra, Footnote 38
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Mr Ushakov, in 1978 confirming the conclustons reached in 1975:

"A generally recognised exception to the operation of the
most favoured nation clause iLn the case of economic untons of
states did not currently exist in international Law...Admittedly
many exceptions of that kind were to be found iLn treaties con-
talning a most favoured natiton clause...dild that prove that such
exceptions were admitted as a general rule...? The Commission
had answered that question in the negative, and he took the
same position" 41.

Thus Ehe concbuston orctved. ok by Mo UsEar Une 198 UHNre=
gard to the position de Lege Lata does appear to enjoy the
support off Ehe mejgertey of thes LLE.

As, has already been pointed out, customs unions had
figured originally in his conception of the establish except-
tons to the operation of the MFN clouse iLn 1968. The Lssue
remaitned tn Limbo tiLLL 1975 when Lt was dealt with Ln depth.
lt Us useful, from the outset, to delineate the boundary within

which such an exception potentially could apply; as the Special

Rapporteur pointed out, the exception could only apply to clauses

contained in commercital treates, and in particular those relating

to customs duties. A further Limitation emerged:

"It Ls also evident that the problem arises onlLy Un cases
where the granting state enters a customs uniton or other assoc-
tation after the conclusion of an agreement contailning a most
favoured natiton clause which Us not coupled with an appropriate

exception; Ln the hypothetical case where the granting state was

already a member of such a union at the time of the concluston

of the agreement which contains no exception, the automatic

extenston of the clause to customs unitons benefits iLs obvious" 42.
The Specital Rapporteur Lsolated the two grounds on which

codification of this exception could be based (accepting of course

that states afe free to create an exception relating to customs

untons iLn a MFN agreement); that the exception Ls now so common

as to be regarded as a rule of customary Law or that Lt is a suit-

able candidote on the basis of progressive development. The

44 . = Yearbook 1978 VolL. 1 p 427
42, - Yearbook 1976 Vol. 2 Part 2 p
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controversital issue arises as to the existence of an implied
exception L.e. one that exists independentlLy Lf the treaty Ls
silent.

"The crux of the matter is, of course, whether the exist-
ence of a customary rule of an implied customs union exception
can be established" 43.

The Spectal Rapporteur concluded:

"No customary rule of internatilonal Law exists establishing
an tmplied customs union exception'" 44,

Though® finalbly defintEe Ln' Ehils eencluston;  LEnLsacliear Ehakt

tt was reached only after careful consideration. An established
school of thought maintaitned the existence of such an exception
and thelr arguments carried considerable weight. The majority
of trade agreements concluded by states stipulated expressly
such an exception and have done so since the inter war years.
The most famous exception iLn this genre iLs of course Article XXIV
of GATT. The League of Nations Economic Committee, and even more
forcefulluy he 1936 resoblution of the Institute of Internatilonal
Law supported the implLied exception.

The Specilal Rapporteur rejected this view citing the iLnade-
quacy of the recognition accorded to the exception in state
prackise, putEing Actilcle XXIV wf GATT . L' propen,»and mogabvmis
ted perspective, the divided nature of academic comment on this
view and the immense practical difficulties of reducing the
alleged exception into a codified form, he opted iLn favour of

the presumption he felt naoturally presented iLtself from first

porinciples of the MFN clause:
"The presumption obviouslLy milLltates against such an except-
LON. | f staotes promise each other most favoured nation treatment

they are supposed to carry out their promise. They may Limit such

a promise, but Lf they do not, they have to bear the consequences"45.

The dominant influence of this view iLs that of the doctrine
of pacta sunt servanda, from which one proceeds to extract a pre-
sumption created by the prinples. Certainly Lt is ktrue that the

MFN principle as it staond applies without qualification to all

43, - Yearbook /|Q75 wielly 2 (@) 17
44, = LbLd o 919
45. = Yearbook 1975 MolL. Il p 15=15
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advantages granted, and indeed, this general assumption consitit-
utes one of Lts chief characteristics. From this viewpoint,
therefore, the prima facle presumption created by the nature of
the MFN principle, in the Specilal Rapporteur's eyes Ls valid.

The strength of such a presumption Ls weakened however by the

fact that on another occasion, the Specital Rapporteur appears

to argue that the MFN principle, by iLts very nature, glves rise
to an exception; Ln justifying the "frontier traffic" exception
contatned in Draft Article 25, the Specilal Rapporteur commented:

"It seems to be founded on the basic philosophy of the most

favoured nation clause and notaobly on the ejusdem generis rule"4é6.

I f the basitc philosophy of the MFN clause, and particularly
the ejusdem generis rule, Leads to an exception iLn favour of
"frontier traffic" Lt appears to undermine the presumption Later
clalmed to arise against excepting customs uniLon advantages;
Ehere lappears 'to tbe ‘ne good reason Um prinecitpbe whysfrontier
traffic should attract the Limitotilons of the ejusdem genertis
rule and customs unions not. Certalnly Lt Ls true that a
greater degree of consensus to the exception by states attaches
to the ‘former than the Latter but that is irrelevant to the
principles iLnvolved, and even more Lrrelevant iLn the fiLeld of
presumptions. The ultimate conclusion of the SpeciLal Rapporteur
on customs unton exception Ls not here beilng questioned but the
presumption he views as arising from the MFN philosophy appears
Ltnconsistent with his earlier stand.

The Special Rapporteur concluded that no customary rule of

Lnternatitonal Law had emerged from an examination of the pract-
Lse of states on the criterton formulated by the International
Court of Justice Lm Lts judgment Ln the North Sea Conktinental

Shelf cases 47 - specifically that staote practise in this respect

was netther sufficiently "settled" or "extensive and virtually

unitform" nor did such practise indicate a "general recognition
chak e rule of Low-.or Legol obBli.gatlion Us Lnvolved"™ 48. As Ehe
commentary concedes, this conclusion runs contrary to an iLmpres-
stve body of authority which supported the existence of such a
40. = Nedrbook 1976 VNol. I "RPack | | p 64

47, = | CJ ‘Reporkts 1969 p 42
48, = Neorbook 1978 Wal.. 2 tp ™
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rule.” Furthermore, the majortEy of Fepresentaotives Ln" thetSitxth
Committee mailntained that such a customary rule existed:

"No one had been able to cite a single case where the treat-
ment which states members of a customs unton granted each other
had been claimed to apply to a state beneficlary of the most
favoured natton clause...the conviction was expressed that the
exception in favour of customs unions corresponded exactly
to the current state of iLnternattonal Law and was perfecktly
tn Line with the interest of all states...this classic exception
had Long been accepted by jurists and had been sanctioned by
the practise of states as evidence by the frequency of explictit
exceptions Ln treaty practise" 49,

In fact, the frequency of the inclusions of express customs
uniton exceptions iLn MFN treatiles Ls open to two interpretations;
Lt may elther be the foundation of such a customary rule, or may
tn fact indicote that such a rule does not exist - hence, the
need to iLnclude an express exception iLn such treatiles. Moreover,
as the Spectal Rapporteur pointed out:

"the states concerned must therefore feel that they are
conformilng to what amounts to a Legal obligation. The frequency
even or habitual character of the acts iLs not iLn Ltself enough...
that the alleged customary rule of an implied customs union
exception...falls far short of the requirement set out above,
needs hardly any proof" 50,

UnlLike the Sixth Committe, the Speclal Rapporteur provided
examples of a benefictary claimed under a MFN treaty, the favours
granted by one member of the customs unton to another. One such

example was the position adopted by the United States on the form-

atton of a customs union between Austria and Germany; the Solicitor

for the Department of State of the United States of America express-

ed the view that the establishment of a customs union between
Austria and Germany would not constitute an exception to the most
favoured nNabtion provistons. .. 51 ;

lt Ls submitted therefore that the conclusion arrived at by

Lthe Spectal Rapporteur was justified; though the practise of

49. - Report of the Sixth Committe 1978 p 22 Para 45 A/33/419
ol = sUpra Fooktnote 48
1% = Yeartook 1975 Vol 2 o 14
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states iLndicates thot Ln the majority of cases, the creation
of a customs unton has resulted in the dental of MFN rights
belng extended to non member MFN treaty partners - a practise
that has been universally followed in relation to the customs
untons created in the Last 20 years, Lt Ls not a practise that
its followed "iLn the belief that this practise is rendered
obLigatory by the existence of a rule of Low requiring Lt" 52.

The comment made iLn the Sixth Committee that "No one had
been able to cite a single case where the treatment which
states members of a customs union granted each other had been
clalmed to apply to a state beneficitary of the most favoured
natiton clause" 53 may iLn fact be accurate Lf the following
disklnctton made by Ehe lEC Ln Cts woltken icomments “Co *the
DrofititArtLecles lsl a valbid fone.

"The Spectal Rapporteur's argument appears to be iLnade-
quate. lt Ls intended to show that there Ls no customary rule
under Lnternational Law which would implLicitly exclude customs
unltons from the effects of the clause and thakt Lh consequence
the draft article could not embody any exception relating to

customs untons. Even Lf his argument was conclusive, Lt would

not address ‘Ltself to the fact thaobt there 'Us 'also 'no tnternatilonal

custom by which o beneficitary staote could obtain all the advant-
ages granted by members of a customs union among themselves; not
only Ls there no such custom, there iLs not even a single example
of such an occurence' 54.

The distinction being made here, Lt iLs submitted, s
falloctous. A fundamental ingredient of the MFEN principle =

Lndeed Lt could be untque feature, Ls that any

S
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favours graonted by the granting state to a third state (provided
they are, of course, ejusdem generis to the subject matter of

the MFN treaty) may be claimed by the beneficilary staote. This

result Ls achiteved from the natural operation of the MFN clause;
Lt Us this right of entitlement that the alleged implied customs
unton exception threatens to deny; iLn the absence of such an
Lmplied exception the rlght of the benefiiclary *Eo such' favours
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stands; iLt requires, therefore, no support from 'tnternational
custom', aond stands quite safely independentlLy of any such cus-
tom. This result iLs achleved by nothing more than the normal
application of the MFN principle. This distinction can Lt s
submitted, be disregarded.

The second ground on which the customs union exception could
be codiflLed to become o full fledged exception to the operation
of the most favoured nation clause Ls that of progressive develop-
ment. The Specital Rapporteur considered whether customs unions

represented a Legitimate candidate for such treatment. The prob-

Lem, as recognised by the Specital Rapporteur, is that this Ls almost

exclusively an economic iLssue - whether customs unions are a good
thing - and hence one which the Loawyer may not be best qualified
to judge. Further, the position is exacerbated by the divided
economic verdict on customs unions. To make matters worse, the
Legal aspects themsevles were daunting, to say the Least - Ln
particular, as the experience of GATT testified, and the LnEeir=
natitonal Court of Justice confirmed iLn the North Sea Continental
Shelf cases 55 - the attempt to define what a customs union or
free trade area Ls posed highly complex problems. A stranger in
an alien field, and insecure on his home front, the Spectal
Rapporteur had no option but to retreat, with the oot LDo s clon=
o LU T

"because there Ls no compelling evidence as to the desira-

bility of substituting a general rule for the particular arrange-

ments of the parties, the best course of action Ls to Leave matters

where they are" 56.

The Draoft Article as a result did not include any reference
to customs uniLons constituting an exception to the operation of
the MFN clauses. Such an omission must be constdered high
authority for the proposition that the exception iLs not part of
the customary rules of internatilonal Law. In fact, as the Special
Rapporteur himself points out, Little consequence may flLow from

this discovery, since GATT members are protected by Article XXIV

Ln relation to one another and non members of this Agreement fre-

55. = |ICJ Reports 1969 p 43
5&6. = 41975 NoL. 2 p 19
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quently expressly stipulate such an exception. The Spectal
Rapporteur Ln 1975 did iLndicate that the rejection of such

an exception was subject to a more detailed examination of

the iLnterests of developing nations; such as discussion did

tn fact result Ln a separate exception out of the customs
unton context in favour of these states iLn Draft Articles

23N angnZdr It Us curlous however that such an exception
should surface Lnitlally by assoclation with the customs unton
Lssue Ln Light of the contempory bitterness felt by developing
countries against the overwhelming power of such uniLons as the
European Community.

Whotever view is taken of the omission to draft a customs
unton exception, the existence of customs unions and their
growing populatiry nevertheless represents the single most
stgnificant threat to the survival of the MFN principle, be-
cause the simple fact remains thot whenever a customs union iLs
created, discrimination Lnevitably results between the treat-
ment members accord one another and the treatment Ehey extena Co
non members - indeed, such discrimination Ls the cornerstone of
Ehe customs uniton concept. lts relationship with the MFN
principle is in fact iLntimate due to the incorporation of both
Ln the GATT (Article XXIV) under which the bulk of the world's

Erade Ls conducted; ULnevitabl the operation of one Leads to
Y, ‘

a consideration of the other. It Us proposed to focus on this
relationship by Lts application to the greatest customs union
of them all - the European Communities. This tnevitably entalls
an examination of what this creation Us: by such an examination
and the application of the conclusions arrived at to the MEN

principle, a more precise picture of that relationship may be

gained.

N
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CHAPTER 4

56.

Overview of the European Communities:

The iLmmediate history
of European integration dates back to 1951 with the signing of
the Treaty of Paris establishing the European Coal and Steel
Community. This was followed in 1957 with the stgning of the
First Treaty of Rome, establishing the European Economic
Community; the Second Treaty of Rome set up the European
Community of Atomic Energy. True to the principles of Lnteg-
ratiLon the 1969 Merger Treaty put all three Communities under

a stngle Commission and a single CounctilL.

Institutions of the European Communities:

The three Euro-
pean treaties set up Community institutions, which rematn
Lntact despite the fusiton of the Communities into a single
"European Communities". The institutions estaoblished are:

The European Parliament at Strasbourg: this is a single
Assembly with 198 members consisting of "representatives of
the peoples of the State-members of the Community".1. |t has
no Legislative or executive functions but exercises a deliber-
atiLve and consultative function Ln all matters relating to the
scope covered by the former three Treaties. Though Article
138(3) of the Treaty of Rome envisaged election by direct

universal suffrage, tLLL 1979 members of this body were

nominated by the Parliaments of the member states. |t cannot
be sald not to have any real power, though Lt must be conceded
that Lts main influence Ls exercised through public opinion.

Further Lt has the ultimaote sanction of a vote of censure on
the Commission: Lt may force the resignation en blLoc of the
Commission by a two thirds majority vote. |t Ls entitled to be

consulted before the exercise of many of the Council's import-

ant powers, and may propose amendments to the budgect.

The Counelly 'of ‘MiLglaEers:

This consists of one representative

1.- Article

X
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from each member state 2. controlling and coordinating Ethe
overall directlon of the EC.. |lts members siE on Lt oshweepres
sentatives of their states, and must be members of the govern-
ment of that state. It Ls considered the supreme organ of the
Community since Lt represents the sovereignty of the member

stotes. lts decisions are reached by o majority of Lts members.

(4

0122 YL ‘5’1 IMYMILS IS

Article 145 of the EEC Treaty states that the rolLe of the
Council will be to coordinate economic policies of the member
states aond gives the Council "the power to take decisions”.
This power of decisiton Lies generally in the field of policy
making Community Legislation, the concluston of treaties (Art-

Lcle 228) and the adoption of the budget (Article 203A).

The Commission:

This Ls the executive body of the Community

\

and as such, a trulLy Community institution. its members muskt
be nationals of a member state but once appointed act wikth

complete independence of that state. they are forbidden to

seek or take instructitons from any government. Article 157

outlLines the broad criterton of 'general competence and total

3
gi—
:

r
‘ Lndependence" as the qualifications for offlce. No more than
\

) 3L

two members may be appointed by any one member state. The

Commission Ls headed by a President. The powers of the

, Commission have been described as those of "initlative, prep-
aration and deciston".3. |t formulates recommendations and
opinions concerning the Treaty, and works in conjunction with
the Council and the Assembly. Like the CouncilL, the members of
the Commission are authorised to act by the grant of a plural-

(

Lty of specific powers of decision. The Commission's partic-
Lpation Ln decision making cannot be underestimated however.

lt Ls true that manuy of Lts powers are administrative: by and
y Y

PRAMCAYSE \som 3y o

Large, the Commission proposes and the Council disposes.
However, the Commission's participation in decision making
Ls nevertheless fundamental iLn that Lt has an exclusive right

of LnitiLaotive: without a proposal from the Commission the

2. - Article 148 Treaty of Rome
3. - Losok & Bridge: "Law and Institutions of the European

Communities'" 1973 p26.
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Councll icon declde nothing.

The method by which the will of the Council or Commission
Ls transmitted Ls reguloted by Article 189 of the EEC Treaty
and Article 161 of the Euration Treaty which provide:

Iiny orndern: ko carsry out thelr task and Lh @eccordance

with the provistons of this Treaty, the Council and the Commi-
ssiton shall make regulatitons and issue directives, take decis-
Ltons, make recommendations or give opintons." 4.

This discloses a hierarchy. The regulation stands
preeminent: Lt Ls to "apply generally", to "be binding in
Lts entirety" and to "take direct effect in each Member state"
A decilsiton, on the other hand iLs to "be binding in Lts entir-
ety upon those to whom Lt is directed." A directive imposes
oblLigations which are binding as to the result achieved upon
each Member state to which Lt is directed " while Leaving to
natiLonal authorities the chotce of form and methods'"; recomm-

endations and opintons '"have no binding force."

The European Court of Justice:
This single court operates

under jurisdiction conferred upon Lt by the three original

treaties. |t consists of nine judges and four Advocates Gener-

al. ArticLe 187 of the EEC Treaty provides for enforcement of
Lts judgments iLn the natlonal courts of member states. Lts
jurisdiction is Limited to:
= proceedLng brought against a Member State by the Commiss-
Lon or another Member state for a breach of iLts obligations

7

under the Treaty of Rome 1957

A ( =)

- superviston of the exercise of the powers of Community

institutions Ln proceedings brought by member states, other
Community Uinstitutions, individuals or undertaking.

- ruling on questions arising in natilonal courts and trib-
unals on the interpretation of the provisions of the Treaty
of Rome.

Thus Lt resmbles more a federal court rather than an

tnternational one: Lts jurisdiction Ls Limited to the admin-

4. =t Actiuclen B9 EEC: Treaty

(4

D1 lyyMmals 1S

{9132 2y L

d

al

g
£-
$

Po-teavs Jsow ayy vaam




5%

tstration of Community Law, and as such is iLnternal to the EC.
However, Lt has power to annul acts of the Commission and the
Council. Considering the vigiLlLant role Lt plays, the Label
"custodian of the Treaty" 5. Us not Lnappropriate.

It Ls useful also to establish from the outset, the Limit-
ed sphere within which Community Law operates. The dominant
thrust of the Treaties clearly Ls in the industrital and
commerctal spheres: in particular, the Lord Chancellor's
Department Lsolated the following areas of acE LY LEH O

NP EUstoms dukites

2. Yagricutture

3. free movement of Labour services and capital

4. tcaespoct

5. monopolies gnd restrictlve praoctises

6. state atd for industry
7. regulation of the coal, steel and nuclear enerqgy

tndustries.

How the Institutions are worked:

The reality produced by this
tnstitutional framework varies somewhat from the result which
one might have expected. The European ParlitLament has plLayed a
subsidiary role in this structure. The Lnstitutilons which
have emerged dominant have been the Council and the Commission
and not Least, their interrelationship. One may have anticip-
ated a happy equilibrium to have been achiteved in this relat-
Lonship, but experience indicaotes otherwise: the Last twenty
years have seen the continuing dominance  of the Council of
Ministers, and hence natilonal interests, at the expense of the
Commisston. The national Uinterest has asserted Ltself Ln Less
Lnstitutilonalised ways. Natitonal officlals play an important
role Ln advising the Commission on policy proposals: Lf any
common feature characterises the member states' attitude to
the EC, Lt Ls a general reluctance to concede autonomous

powers to Brussels. The growth of the influence of Permanent

D=8 ppt cLE ' Footiete" 3

6. = Report of the Lord High Chancellor: " Legal and Constit-
utlonal Implications of UK Membership of the European
Communities" 1967 HMSO Cmnd 3301 09.
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Representatives of the member states iLn Brussels has accent=
uoted this trend: they provide a cructal Link between the
national and Community Lnstitutilons representing the member
states iLn Brussels to such an extent that they have become a
part of the Community Ltself. Indeed, COREPER now ranks as an
of flLclLal institution of the EC, acting as representative in
Brussels of the member states. and Lts various institutions
and presenting the community polnt to the natilonal capitals.
The importance of this group is Ltself testimony to the jealous
oreservation of natlonal interests in the Community. The
national Lnterest of member states is agaln promoted by the
close Links mointailned between national administrations and
the private offices of the Commissioners (Lncluding the
Commissioners) of their own natlonality. The attitude of our
"Commissioner Ln Brussels" on the part of national governments
has very real consequences. The insistence on guarding natiton-
ol Lnterests, and reluctance to entrust the Community wikth
vital national Lnterests or deciding a politically sensitive
Lssue has affected the growth of a "community policy" (reflec-
ting the Limited growth of the Community Ltself) and resulting
Ln on emphasis on technical considerations apparently devotid
of LLfe and blLood personality:

"What Ls most insidiLous and destructive iLn an association
of this kind Ls the practise by members of treating each case
that comes before them strictly on Lts individual merits. In

that way they are driven to concentrate exclusitvely on the

effect each such decision might have on any concelvable
natilonal iLnterest. The Community process of Legislation is
then treated Less and Less as a series of bullding bricks,
each making its contribution towards a future European struct-

ure: Lnstead, each brick is examined in isolation, and seen
to have potentially sharp edges."7.

The Low turn out to the first "European elections" in
1979 8. iLndicates that even within Europe, the EC remailns an
indistinct personality: much of this caon be attributed to the
careful, and sometimes positively deferentiol attitude
7. - A. ShonfiLeld: The French Spirit and the British Intruder

Listener 16 November 1972 pb66

8. - On average, 54% The Evening Post, Wellington.
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adopted by the Community ="
here" appears to be the att
itnterests rub shoulders on

affairs would appear to mil

Don't mind us, we're not really
Ltude taken whenever the two
an tmportant Uissue. This state of

Ltate against viewing the EC as a

separate creation justifying the exclusion of MFN rights

accorded by the member states Lf Ln reallty, those member

staktes ackt Ln such. a dictakt
alleged to represent a neuw
the expense of potential au
the framework provided. In
tn favour of the continued
where Cthe tuwo conflick. |n
atlLonship Ls reversed: Ethe
example, Ls governed exclus
with natilonal mintstries ac
but Ln general, the previou
This reality is a tenta
Ls: the assertion, and reas
by member states iLs in part
tance of states to surrende
pondingly, this assertion o
Larly Lts reassertion (as LU
of COREPER) can be Uinterpre
does pose a threat to thelr
questions Ln regard to the
Ministers of the member sta
something foreitgn and (ndep

that something Ls remains t

The European Communities -

the form of small natiLons.

natiLonal sentiment were Lts
now Lt must surpass iLtself.
drama which will take place

be able to free iLtself from

ortal fashion iLn the group
entity, especilally Lf this is at
tonomy which could develop within
general, the balance is firmly
dominance of the nattLonal interest
certain fields Lt Ls true the rel-
Common Agricultural Policy, for
tvely by Community institutions,
tilng as Lts agent where required,
s comment holds good.

tilve indication of what the EC
sertion of the natlonal ULnterest

a symptom of the rooted reluc-

r powers to another body; corres-
f nattonal interest, and particu-
ndicated by the unforseen vitality
ted as an indicatilon that the EC
sovereignty. The fact that policy
EC are formulated by the Foreign
tes further points to the EC beilng
endent of those member states: what

O be examined.

What are they?
nE ; o 1 1
urope grew un
In o way, the iLdea of nation and
most characteristic Lnvention. And
This Ls the outline of the mighty
Ln the years to come. WLLL Europe

the remnants of the past or will
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tt forever remain their prisoner? For once before in history
a great civilisation died because Lt could not adopt a
substitute for its traditional Ldea of a state.Q.

Thus Jose Ortega y Gasset sounded a chilling warning in
1929. The dream of o unified Europe Ls as olLd as Europe iLtself.
It would today be premature to apploaud the realitzation of that
dream, because Lt has not been realized. |If any candidate
stands poised to fulfillL this dream however Lt is undoubtedly
the EC. It is generally recognised that the evolution of this
body has resulted in the creation of a uniquely novel regime
which fits only uncomfortably into established principles,
and yet Lt ts only by those established standards that this
creatiton may be judged. Thus the framework of tnquiry, of
necessity, gravitates towards the EC's compatibility with the
established concept of the state. At some stage, however, one

has to admit the inadequacy of this framework and seek another

framework within which to place the EC. As previously indicated

Lt Ls relatively easy to outline the factual basis of the

EC: Lt is Less easy, however, to attribute a character to those

tnstitutions as a whole. This part of the poper will attempt
to do £his.

A daunting variety of methods iLn which to do this
present themselves. Since one knows only what one knows, the
moskt naturcal apprdach, tnlLEtally, Us ko compare Lt Co LAsECEL=
utlons that already exist to see Lf Lt corresponds with one of
these traditional iLnstitutitons. This framework examines the
compatibility of the EC with traditional institutions one
suspects Lt might be. The questions asked therefore are: iLs Lt
a state? |If so, what type of state - a federation or a

confederation? A contrasting Level on which such an enquiry

may be conducted accepts the equation between the nature of the

Loaw produced and the entity producing iLt: here, therefore,
Community Low iLs focused on as being indicative of the bastis
on which that community rests. A further comparison is wikth

the natlonal Law of the member staote. Could Lt, alternatively

Y. = Hoy: Federalism and SupranaELonol OrgonizatlLons 1966 p1.

51 1wymals 15 W

{0132 2y L

d

3
£-
:

b A

Po-0CAvS (sowt ayy np




63,

be treated as merely another internatilonal organisation? |t
has been, iLn part, the concepts themselves of state or iLnter-
natitonal organtsation which have yitelded iLn a bld to accomo-
date the EC. |f one concludes nevertheless, thaot Lt Ls
tncompatible with such traditional concepts, even where they
have been stretched, a new basis must be found for LEt.
The alternative framework Ls more pragmatic, reaching conclus-
Lons, as te tts neture by Ehe waoy LE acktssiparnbicubarbystnathe
tnternational sphere. ALLLed to this is the question of Lts
Legal personality. It Ls generally agreed that the EC repre-
sents a new and unprecedented force iLn iLnternattonal Law, but
that novelty having been conceded, differing conclustons have
been reached on the consequences of that novelty.

The basis of the EC's novelty tn Ehe wocld, of LnstElEuktLons
Ls exemplified by the dichotomy presented by the Treaty of Rome
1957: in one respect, Lt iLs Like any other Lnternatilonal treaty,
binding because of the principle of iLnternatitonal Law " pacta
sunt servanda". In another respect, however, this treaty may
be regarded as representing a constitution between the member
states,since Lt governs the distribution of powers among them.
As a.constlbuttonal Lawy LE . Ls peculbae in thabt Lks fopce
deritves from iLnternational Law and not the will of the people
Ln constitutional assembly, and yet Lt would be facile, in
Light of the extensive commitments made by iLts member states
to each other, to conclude that Lt iLs merely another iLnterna-
tLonal treaty. This dichotomy encapsulates the basic problem
of attpributing a definite charackter to tEhe EC: Lt Ls mokt so
much that the iLnstitutions created iLn this regime are novel,
but rather thetr effect, espectally when considered iLn unison,
Leads to a result which is unexpected. Again, the EC resembles
Ln many respects a typical iLnternational organisation but as

such, peculitar Ln that they have a definite territorial base,

and haove direct, though incomplete jurisdiction over the
population of this base: iLn this respect they resemble a state
more than an iLnternational organisation. In the genres of

Lnternational organisations, the EC resemble more the political
associtation of states, despite the tentative and stilLL Largely

potential naoture of political unton contained iLn them, because

(
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64.

the alternative "Yadministrative tLnternatilonal organtzation
type iLs paotently more Lnaccurate iLn describing them = though
here again, Lt must be admitted iLts proper classification Lies
somewhere Ln between the tuwo. Schwarzenberger states:

"The three Communities....represent the highest form of
Lnternatlonal Lntegratlon so far reached. 10,

From this flow the basic problems of classifying the
European Communities - not merely from the fact of iLntegration,
but also from the type of iLntegration achieved within the EC.

The first perspective from which the EC may be viewed
Ls from the outside. The very fact that this perspective Ls
possible, based as it Ls on a division between the members
and the "outstde world", Ln Ltself suggests thaot a common bond
between the members mokes that division possible and perhaps
necessary. Two elements are involved: the character Lt presents
Lf any, to the outside world, and the verdict of the ouvtside
world \on Bhis presentatltone The vabitdibyof sueh a diviston
Leads to the Lnescapable suggestion that a state Like body Ls
Lnveolved: "the typtecal conbext Ln wWhiehrasimulborrdiskEnction
artses Lf YlinternatLonal" Us substituted fopr “"ocutside wockd!,
Lstthat sof o Ehe'stokbe. The palatcis Ehab tn many GEespectss the
European Communitiles do act exactlLy Like a state in their
Lnternatitonal dealings: the significance of this appearance

must therefore be assessed.

The most obvious field iLn which they act Like a state Ls in
the treaties concluded with other subjects of iLnternational Lauw.
The very fact of this treaty making power iLs in itself
sitgnificant: certailnly the range of treaties concluded by the
EC Ls Limited to the commerclal sphere (dictated by Articles

113 and 228 of the EEC Treaty); once this Limitation Ls
accepted however, then in terms of practical effect, form and
enforceability, Lt iLs Ldentical to a treaty entered iLnto by a

sovereign state: Lt applies directly to an established territory

and population. The EC themselves ore named as the contracting

actus Les ©rgans Ln particuLlor the Commission, must deal
g ’ ’ ’

10. - The Frontiers of International Law 1962 p280.
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65.

with any breach of Lt. Certailnly the trade agreements to which
the EC are a party Looks Like a typical iLnternational Ereaty
concluded by two states: the preferential trade agreements
concluded with Spain and Israel give the flavour of such
treaties: the treaty Ls concluded by the "Council of the
European Communities" with the "Spanish Head of State"; kthe
Community was represented by both the President of the CounciLl
ond the Presldent of the Commisslon. The EC are, therefore, Ln
the true sense of the word the contracting party; the Commission
Ln particular Ls the organ which initlLates and negotlates
tnternational treaties Le those with non member states. |f that
treaty Ls breached it Ls the organ which acts. The Lnvolvement,
even Ln a conceptual sense as principals of the member states
simply does not exist: all Nine acting together cannot interfere
because Ln regard to commercilal treaties, the EC have iLndeed
replaced the member states. This, then, is one international
soverelgn power which has been transferred to the ECL QiR
alternatively the right to partilcipate iLn this field has been
suspended by the member states iLn favour of the EC. This
represents iLn fact the strongest example of the diviisLbLLiEy of
Lnternational sovereignty. As such, perhaps this mandate from
the member states to the EC (Limiting thelr Lnternational
sovereignty) moy be Likened to the federal clause adopted iLn
some federal structures - except that the Latter emanates from
the tnternal control of a subject matter exercised by the states
Co the federal government; treaty making sovereignty suspended
by the member states relates exclusively to thelr external
relations of both the member staote and that of the EC. |f Q
state did enter a commerclal agreement with another siakel, rikk
could only be subject to the consent of the Community to iLntro-
duce the appropriate implementing Legislation.

Having touched on the aspects of its Creoby obligaktiena Lkt
Ls worthwhile to consider Lf Ln fact the EC succeed to Ereaties
of the member states - an aspect particularly pertinent to the
MFEN clause, since the promise of MFN treatment Ls tnvartably
Lncluded Ln a treaty; the context iLn which the iLssue arises Lis

where an MFN treaty has been concluded before one party became
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66.

a member of the EC. The conflict posed iLs iLn fact relevant to
all treatiles to which member states were bound: what Ls the
position of treatiles concluded before a member state became a
party to the EC? Clearly the possibility of conflict exists:
Article 234(EEC Treaty) is quite clear on this polnt, providing

4

‘D1 lyym3als 1S

thaot pre-membership treaty provistons tnvolving non members
"shall not be affected by the Provisions of this Treaty".
However, members are also required to take due steps to
harmontze or withdraw from such treaties to bring them into
LiLne with the obligations under the Treaty of Rome. States wilLl
therefore remain bound by previous treaties unless they can be
Lawfully terminoted. This conclusion prima facle applies to MFN
treatiles. This view Us supported by the |LC'®8 conclusion Ln Ehe

context of succession to treatiles:

{9132 3y L

"Thus Article 234 of the Treaty of Rome unmistakably

approaches the question of pre-Community treaties of member

\

states with third countries from the angle of the rules

d

governing the applicatilon of successive treaties relating to the
same subject matter (Article 30 of the Vienna Convention) on

the Laow of Treaties. In other words, pre-Community treaties are

g
E-
4

M) 3

dealt with Ln the Rome Treaty in the context of compatibility

of treaty obligations and not of the succession of states."11.
On this view, the EC do not succeed to pre-membership

treaty obligations of the member states even in the areas
(mosttg Ln the commerclal sphere) covered by the Treaty, because
the Treaty of Rome is viewed as remailning on the intergovern-
mental plane. The consequences of thils are rather startling:

succeed" to prior MFN treatiLes

b 1"

Lf the EC could be considered
of the member states, the only favours a non member could claim
would be those granted by the EC to another state: this tndeed,
Ls the position taken by the EC. It is not, however, the

accepted interpretation of the Treaty of Rome which views the

PRIAVE \sowt ayy 4p

member states as still bound by thelr MFN treaties after
accession. As WohlLfarth points out:

"We must start from the fact that at the present time the
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67.

member states still possess theilr commercial policy competences,
and that they are bound by treatites of commerce, and in
principle can also conclude new trade agreements with third
countries....As for as existing agreements between the member
states and third countries are concerned, efforts must also

be made to assimilate and adapt them to the situation produced
by the introduction of a common customs tariff." 12,

In fackt Ehe wvittality of Ehe MEN treaotles of member States
tn areas regulated by the Treaty of Rome depends on whether the
favours granted by one member to another may be claimed by
non member MFN portners because after membership, '"the States
members of the Community have relinquished all powers iLn the
field of trade policy to the Community and, as tndividual
countries, no Longer have the necessary means of fulfilling
biLlLateral commitments. They no Longer have individual customs
tartffs. They cannot,therefore, grant customs or trade advant-
ages not provided for by the common system".13.

The iLssue therefore is whether the favours granted by one
member of the EC to another may Legally be clatmed by a non
member MFN treaty partner under the continuing treaty, and to
what extent the iLnclusion of an express customs unton excludes
such favours from being claimed. As Feld points out, Ethese
faovours were, in practise, claimed by certain countries under
bLlateral MFN treaties with member states:

"the Soviet bloc countries haove demanded that thay be
accorded under the most favoured natiton clause the same tariff

advantages from which the member states have benefited in thelr

Lnternal trade.'14.
The United States of America Likewise iLs a party to
treaties of Commerce and Navigation with Germany, ltaly and the

Netherlands, and to a Convention of Establishment with France.
Hay outlines the attitude of the EC in regaord to the MFN

treatiles of the member states:
"The Six of the EEC have already determined that the most

favoured natiLon treatment will not be extended third countries

12. - "The European Economic Community and World Trade":
B11CL Spectal Publication No 7 1965 p1i1.

13. - Comments of the EEC: Report of the |ILC 1978 p448

14. - Texas Low Review 1965 43 p899 citing 6EEC Comm Gen Rep.

51 lagMaLs 1S M.

{0132 2y L

d

g
£-
;

L.

PRAMCAYSE Jsom 3y 4




68.

wilth regord to benefits under the EEC Treaty. The United States
has not questioned, and iLs not Likely to question this, albelt
unitlateral dental of most favoured natilon benefits Lest the
desired effects of the Common Market as a tool of economic and
possibly political tntegration be perverted."15.

The dominant motive iLn the United States acquiescence in
the attitude adopted by the EC was therefore a political one,
not a Legal one. The Specital Rapporteur's Uinterpretation of
non member government's reactions to the creatiton of the EEC Led
him to the same conclustion:

"Nor can the fact that controversies, protests and
diplomatic steps have Led iLn several cases to more or Less
satisfactory compromises mostly to the detriment but sometimes
to the benefit of outsiders, be considered as sufficient to
establish a general practise and communis opinto of States".16.

The Legal validity of the EC's position therefore remains
to be decided. Where the previous treaty and the Treaty of Rome
are consistent, but the State by iLts membership of the EC, does
not have the power to implLement Lt, Community implementation
must be sought, or permission for the member to comply with Lts
international obligations be granted. An alternative to such a
Loose system could be based on a parallel to Article 116
(EEC Treaty) which provides for the Community to take over the
role of separaote members in organizations: this principle of
succession could be applied to previous treaties now covered
by Community jurisdiction, or a "community clause" making the
treaty entered into by the member state subject to Community
LmplLementotion. |In regard to unilateral conventions not
governing economic matters such as the European Convention on
Human Rights the individual member staote remains iLn all senses
the contracting party, and the EC have only an informal
"oblLigation" to conform to Lt. Visually, the result achieved by
Article 116 Ln respect of membership of international organ-
Lzatlons Ls negligible because the actual individual state

membership remaitns: on EC matters, however, aollL must vote

15. - The EEC and The M¢st Favoured Nation Clause: 23
V. Plttsburg LR 1962 péb
16. - Yearbook ILC 1975 ol 2
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69 .

together Ln proceeding "by common action": Ln this respeckt, in
real terms the EC have succeeded to the organization. Formally
the divisions between member states persist: this iLs the case
with Lts membership of GATT - certainly in the Second Haegeman
Case 17 the Court of Justice considered the EC itself a partner
toEhe Gaktb.

The corollary of entering directly iLnto international Legal
relatlonships raises the issue of the EC's Liability. Certain
Legal consequences flow from this participation: Lf the EC
themselves are the contracting party to a trade agreemenkt, then
Lt Ls the only possible defendant. The majority of contentious
Lssues will normally only iLnvolve the EC as the party to deal
with because Lt ULs typilcally the Commission and Court of Justlce
(Le non natlonal organs) who are dominant iLn the fields Likely
to Lead to non member government intervention. Only Lf the
Councill was involved could an organ of the EC possibly Lead to
the Lnvolvement of the member states: iLn other clrcumstances, Lt
Ls the EC with whom one must negotiate diplomatically, clailm
reparation from, or engage in arbitration with.

The EC have certain other features which in practise
resemblLe "the s funcbLons "of ta' Eypleal 'stake. ' The most sbyvious
Ls the Lus Legations: this Ls Limlted at present to EC Ambass-
adors Ln Washington D.C., New York, and: Tokyo, representing

the group's Lnterests, though the potential exists for direct
g

representation iLn more forelgn capitals. |f state practise is
anything to go by, the President of the Commission Ls accorded
Head of State status outside the EC. On the home front., a

’

separate diplomatic corps Ls accredited to the European
Commission in Brussels - in this respect it Us treated iLn fact
exactly Like a state. Against this similarity of State attrib-
utes however Ls the fact that overseas the interests of nation-
als are safeguarded exclusively by the member state: the

European Communities are excluded from this fleld, as indeed they

are Ln all matters except trade.

17. = 12 CMLR 1975 77 Case 181/73
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70,

PoLitical Aspects of the European Communities

The single greatest
obstacle to classifying the EC as a state is that poLtELcallly
the member states cannot be considered to have united. Obviously
Lf the EC may be treated as a state, the favours granted by one
member to another cannot be clailmed by a non member (the MFN
principle processes only favours granted from one state to
another state) because the members can no Longer be regarded as
separate states. Since the degree of political unity plLays a
cructal, Uf not decisive role iLn the determination of statehood,
Lt must be considered.

To many commentators, the political disunity of the EC is
conclusive evidence that Lt cannot be treated as a state. The
Speclal Rapporteur on Most Favoured NatiLon clauses in partiLeubar
clted the absence of political unity in customs untons, Un
particular the EEC, in rejecting the argument that the EEC
constituted a new entity or a sufficient change in circumstances
to exclude the operation of MFN treatiles: the process of
economic integration alone Ls regarded as falling short of a
untting of states. 18. Since economic tntegration, however close
cannot be regarded as uniting the states, what type of unity
could achieve this result? The clearest implication iLs that of
polLitical unity - presumably iLn addition to the economic
Lntegraotion already achieved. This suggestion Ls subsequently

confirmed by the Spectal Rapporteur's answer to the ‘change of

cilrcumstance" argument:

"Here again Lt seems untenable to maintain that iLn the
absence of a political unilon among the participants..."19.

This confirms that the gaop created by economic integration
falling short of a uniting of states" would indeed be filled by
political uniton. Such a conclusion as Lt stands, Ls unsatis-
factory because Lt takes no account of the degrees of political
unton: Lt appears to assume that a state of political union

eLther exists or Lt doesn't, which cbearly Ln relation to Ehe

Cr

EC Ls not an appropriate criterton. |f political union consists

18. = Yearbook Vol Il 1975 p17
19. = Lblid.,

2
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of the peoples voting for thelr representatives to a common
assembly, the the EC can be considered as containing an ele-
ment of political union, (albelt iLn a Limited form) to the
extent that the "peoples of Europe" now vote diLrectiLy" for
their representatives iLn the European Parliaoment. & LE EBD
early of course to assess the significance of the advent of
direct elections, in particular whether Lt will elevate the
European Parlitament from belng Little more than a propoganda
forum. Certainly the parliament Ls now politically representative
Ln that political Loyalties, rather then national Loyalties now
provided” the basis of division, so that Lt can haordLy be re-
garded as a subsitdiary of the member states' parliaments iLn
this regard. TLLL direct elections, Lt diLd reflect the potential
divisions of the member. states' parliLaments iLn that the pollkElLecal
parties sent representatives to Strasbourg wn proporktlon ol Ehose
represented Ln the home parliaments. Direct elections however
will mean at the very Least that the European Parliament will
represent an iLndependent political verdict from that existing
Ln the home parliaments. Hay predicted:

"The direct election of the ParlLiaoment would mark the
establishment of the first branch of a "European government" 20.

This may be true, but would hardly displace the Spectial

Rapporteur's verdict, which Ls justified in terms of the Limited

powers that the parliament enjoys; Lt has no control over the
most important policy making organ, the Council, and only an
emergency power against the Commission. Thus, though the Spectal
Rapporteur Us correct as matters stand at present, Ln his con-
cluston Lt is clear that the Label "political union" requires a
more specific definiltion - especlally since the iLndications are
that the groundwork is belng Lald at present for the development

Ln the future of the type of "political uniton" the Spectal

Rapporteur has Ln mind.

O C

20. - Hay - Supra Footnote 9 p 78

51 1ydmals 1S M

{9132 2y L

’
-

d

3
£-
:

M) 3

PRH0CAYE Jsom 3y 4




L2

Conceptual description of the European Communities:

This section
will be devoted to finding a conceptual framework that fits the
EC. The consequences of such a classification process are of
direct relevance to the iUmmediate concern of this paper; deliver-
Lng a verdict of staktehood on the EC clearly would scotch any
suggestion that MFN treatment extended to favours granted within
that "state"; Likewilse the application of the 'customs union
exception' becomes stralned Lf one may characterize the EC as a
state. It Ls quite clear, however, that Lf the impact of the EC
on the MFN principle is to be evaluated, first of all one must
evaluate what the EC are, since much of the relationship turns
on that questtion.

The feature which strikes one iLmmediLately about the EC is
that in some respects Lt is independent from Lts creators, the
member states, and further, has power over them suggesting a
federal structure. This superfictal impression Ls retinforced
by the fact that the nature of this power extends beyond the
admintistrative and technical to Life and blood policy making,
tncluding political representation; further, the EC's Law
regulates the Lndividuals of the member states directly and not
Ehrough the member state as intermedilary. We begin the examin-
atiton of what the EC are by comparing to the most famillLar

struckture, the state.

Are the European Communities a state?

A superficital examination
of the EC on its own reveals certain statelike characteristics,
and more precisely, federal stotelike powers. Community Law,

for example, is directly binding on the individuals of the grou
f ’ Y S} O ’
and belng so, may be regarded as internal Law. The institutions

created by the 3 Treaties may be regarded as creating the
Y 4 4 9

"embryo" of a state structure - the Council of Ministers becomes
the upper house where sectional iLnterests are represented, the
Commission becomes the Cabinet, popular representation iLs exer-

clsed iLn the European Parliament, and the European Court of
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Justice acts as a supreme constitutional and administrative
court. The immediate application of the Lauw of this bodyrEe
Lts Lndividuals, on this Lnterpretation, forms the strongest
evidence that a specifled degree of soverelgnty relating to
Lts competence has been transferred to the EC by the original
mamber states. On this vieuw:

"The Community is a hierarchical structure builk from
within and below and constituting the highest common refer-
ence for Lts members; (Lt) is not a collateral structure but
Lntegrates existing ones" 21.

This view iLnterprets the EC as potentilally representing
a new federal state because of the character of Ehe institut-

Lons created, and viewed stmply Ln Usolation, this view has

consitderable force. Unfortunately, Lt Ls impossible to view them
Ltn isolation, because the influence of the member states persists

Ln this structure. Hesitation surrounds the conclusion that the

EC are a state because the operation of Lts institutions Ls

Limited to specific fields - mostly economic. Thus the iLnstitut-

Lons may be described as federal in effeckt, which iLn iLtself

Lndicates thelr orientation without actually concluding that they

bring a federal state into existence. Pescatore focuses on

stmilar features as Hay in distinguishing the EC from anything

Ehat has preceded Lt - ULncluding the federal state:

"It permits the formation of a poLitical will, the creation

of a common body of Legilslatilon, the management of common Ltnter-

Sts, and Lastly the regulation of disputes on the basis of Q

()

compulsory jurisdiction exercised by the tribunal endowed with

Q general competence! 22.

By the Etraditional definition, the EC may superficially be

i : : Z
regarded as fulfilling three of the four requLrements of o sktaokte &

|

Lt has "people" who "Live Cogether as a community"; the borders

of the nine fulfilLL the requirement of "a country ‘Ln which Ghe

people have settled down"; the EC may be regarded as Lts Govern-
ment. lE Ls Un the fourth requirement - of a sovereign govern-
ment - that the EC and the traditional definittion of a state part
company; as Oppenhelm states:

21. = Supra Footnote © 0 61

22. - Common Market Law Review 7 1970 p 170

23. - They are set out iLn "Oppenheim's Internaotilonal Law" -

T b i
Lauterpacht Vol 1 8th Ed. 1955 p 118-9

o
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"Soverelignty Ls a supreme authority, an authority which
Ls iLndependent of any earthly authority. Sovereignty in the
strict and narrowest sense of the term implies, therefore,
Lndependence all round, within and without the borders of the
country'" 24.

The EC, of course, Ls not "independent all round" - but
there again, on this definition, neither are the member stactes.
In fact the iLssue of sovereignty emerges as decisive in deter-
mining whether the EC are a state - and more precisely that of
"external sovereignty" since "internal" sovereignty may be
shared between constituttonal units wihout any encroachment
on Lts status of statehood. As pointed out by Jaenicke:

"The existence of sovereign powers Ls Lndtvisibly connect=
ed with the existence of state powers from which the former Ls
derived" 25.

On this criterton, Lt cannot be sald the sovereign powers

were transferred to the EC; the foundation of these powers Ls
the founding treaties; Lt iLs hard to conceive of "state" powers
beilng created Ln an iLnternational treaty for the simple reason
(apart from the iLnherent conceptual conflict of the suggestion)

n to the parties to kthe

@

that belng treaty powers, Lt Ls op
treaty to dismantle the EC, including Lts powers - or an
tndividual state may untlaterally withdraw. This fact Ls
Lnconsistent with the existence of sovereign powers having
been transferred to the Community. Such a concluston still

holds good Lf one interprets the Treaty of Rome as giLving the

EC the right to act iLn a certain fleld (undoubtedly Lt has this
"~iLght" since Lt can decide and bind the member states by Lts
decision) but the member state, though not having the right,
has the power to act iLn that field becouse Lf may revoke Lts
authoritzation to the Communities Such a conclusiton tLnevitably
flLows from concetving of sovereignty as indivisible and cannot

therefore by definition be transferred except to another state.
On this iLnterpretation, the Communities have no "Life of thelr
own"; Lt Ls not a state because Lt weilds no soverelign powers;

24, =ebildy, @

25 . Hay Supra Footnote 9

D
o
D

51 LudMaLs 1S P

10132 3y L

\

d

3
£-
;

ML

FaJﬁOpbf ‘\QON a‘“' ud




75

Lt has no sovereign powers because those powers Lt has maoy be
revoked, which Ln turn testifies to tEhe residual soverelignty
of those Latter powers.

DiLfferent conceptions of soverelgnty hold more promise
tn Labelling the EC as a state., This view suggested tnitilally
by E.N. van Kleffens and amplified upon by Van Hecke, takes
as Lts starting polnt a more pragmatic (and Less demanding)
view of the ingredilents of soverelgnty:

"In every international Lnstitutlon, part of the sover-
elgnty of Lts members Ls ceded by the to international organs"26.
At first sight, this vieuw appears to support the school
of thought which regards any internatilonal commitment as a Lloss,
albelt small, of that state's sovereignty. This impression Ls
Soon corrected; the quality of tntegration envisaged before Lt
can be sald that the state's sovereignty has been extinguished
requires both an ULrrevocable and an unconditional commitment on
Ehe parc of Ehe stakte. In this respect, Lt is tdentical to the
EradiELonal school; Lt only conceilves of an tnternatilonal organ
having sovereilgn powers because Q state has emptied its sover-
elgnty Ln Lts favour; sovereign power, Like the sting of a bee,
can only arise with the death of the transferor. For the rea-

SOns suggested previously, the EC cannot be regarded as exercising
sovereign powers under EhiLs Lmtehpfe*itLom; Lts member states
certatnly do continue to exerciLse extensive sovereign powers,

and again, they may revoke the powenrs enjoyed by the EC.

l'E would be Eempting to conclude at this sCage that the EC
are nothing more than the member Cates; the Latter's sovereign
Powers are undoubted, and there L -onsequently no room Left
for another body within the Same area exercising sovereign powers.
fnay, however, taokes Lssue with such Q strict conception of sover-
elgnty - this difference proves cructal to his ultimate conclus-
Lon. He makes the apparently Lnnocent suggestion that sovereignty
Ls a divisible concept - that indeed, a Littel soverelgnty can

be transferred.
"Clrcumstances which show the Loss of soverelgnty may be

<0. - Soverelgnty Ln International Low 82 Receull des Cours

1963 p 119
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whether decisions of the organisation require a unaminous vote
or a majority; whether the organisation has jurisdiction to
determine Ltg own jurisdiction and whether the decistons of

the organisation bind the member state automatically...whether
the decistons of the institutions bind individuals directlLy and
autematEtecalbly*™ 27,

The relevance of such a modification to the task of class-
tfying the EC is readily apparent: they comply with all these
criEepria. lt Ls particularly relevant iLn that Lt accepts that
sovereign powers may shift as a result of an express grant or
by evolution, or both; with Ehe EC (n mtnd, Lt Us clear" that
a grant of powers was made iLn the Treaty of Rome 1957. The

grant of powers related directly to economic matters, but
the EC have evolved beyond such matters, Lncorporating a uni-
fled financlal policy and extending to direct elections to the
European ParliLaoment. Such evolution ULs taken into account in
this assessment of soveretignty.

This view regards sovereignty as a '"collection of powers
analogous to the common Law notiton of a bundle of rights" 28.
Sovereignty Ls thereby conceived of as essentially a pouwer
(the supreme one Ln fackt) regulating a certain subject matter.
The partlcular bundle of rights transferred Ln this Lnstance
Ls the commerclal policy of the member states; such a transfer

affects both the iLnternal and external soveretignty of the member

ates; the EC jurisdiction iLn this respect replaces that of

(T

C
=]

the member states both iLn the Latter's iLnternal Law and Ln Lts

external relations, since the EC became the proper party un
Ehis respeckt Ehakt Ehird stotes mustc deal 'wlEh.

The Lnescapable concluston on this interpretation of sover-
elgnty Ls that the EC do weeld some sovereign powers = an

apparently dromatic conclusion. The significance of such a

conclusiton is, unfortunately, somewhat of an anti-climax; the

flexibility of this contrasting conception of sovereignty Ls

J

won ot the expense, ultimately, of the significance attributed

"

to Labelling these powers as '"sovereign" because their Lnevitable

27. = Hoy SUpro Fooktnote 9 -p 09
28. = Lbid p 70
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Link with statehood is broken. Hay admits:

"It Lntends to say nothing about the existence of state-
hood" - 29.

The significance of regarding sovereignty as a divisible
concept, and hence claiming that the EC do exercise sovereign
powers, Ls Limilted because iLt Ls not necessartby Lnotecatitve of
statehood. The traditilonal state structures which admit shared
soverelign powers are the federation and the confederation. The
federatilon iLs composed of separate constituent states tnternally,
but externally operates a single unit. The diversity of Lnter-

ests represented by a federatilLon must have a territorial base;

the EC comply with this requirement iLn that they are territortally

Limited - they are the European Communities. The internal divis-

Lon of powers envisaged iLn a federation resembles the diLvision
of soverelgn powers created by the EC; externally, however, the
federation must appear as a single sovereign entity. The member
states of the EC pursue independent foreign policiles: this fact
Ls Lnconsistent with the traditlLonal structure of a federation,

and-Eheretore, Ehe ECnmust folbhaosha fedepation. Hay concludes:

"Federation Ls assoclated with statehood; and the communities,

Unguest tonably, tore notustoktes” 30

This unequivocal conclusion exemplifies the Limited stgnifil=-
cance to be attached to the notion that sovereign pouwer may be
divided. The independent participation of the member states in
the Lnternational community Ls invoked to shouw Ehat “Ehe EC
are not a federation. But the member states are not completely
Lndependent externally; thelr external commercial policiLes are
conducted exclusively by the EC. Since soverelgn powers may be
divided along the Lines indicated by Hay, could not this sover-
elgn power indicate that the EC represent a Limited federation?
Or must a federation monopolize the external policies of iLts
member states before Lt may properly be called o federation.
The Laotter suggestion Ls inconsistent with the very notlon Elat
sovereign powers may indeed be divided. The concept of dividing

sovereign powers Lends iLtself to the concept of a "Limited

et
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federation - indeed, it may be wondered whether Ln Light of the
member states' abdication of Lnvolvement in their commercial
polLicles whether they should not be Labelled "Limited" states.
Labelling the EC as a confederation holds out more hope
however. A confederation iLs an association of states esblished
by a treaty between iLts soverelgn members. Institutions are
normally created by this treaty to implement the objectives of
this assoctatlon. Beilng a treaty the members may withdraw from

tt. Thelr sovereignty consequently persists (withdrawal from a

51 ‘lydmals 15 W

federation, on the other hand, generally culminates Ln a civil
war, as the Americaon experience iLn 1860 shows). The Law binding
the members of a confederation is consequently only Lnternational

Law; in this respect, the EC fit in only awkwardlLy because

\pu
\ 0132 2y |

Community Law consists of a mixture of international Law and
Law peculiar to Ltself. However, Lf the treaty establishing a
confederation may admit cooperation only iLn Limited areas of

common Lnterest between the member states, as contained iLn the

sue

Treaty of Rome, (and here the notilon of a sharing of sovereign
powers is cruclal) then the EC may be classified as a Limited
confederation, because the cooperation established by the Treaty

of Rome relates only to a Limited sphere - principally economic.

3
e
¢

An alternative Label could be therefore an economic confederation.

M) a(

lt Ls accepted that the operation of the MFN principle Ls
excluded Lf the favours granted are granted within a federal
state; even Lf Lt can be argued that the EC represents a Limited
federal state, Lt Ls uncertain whether the principle iLs excluded
by this "Limited" form. Likewise, the same uncertainty surrounds
the impaoct of a "Limited" confederation on the MFN principle. It
may be doubted in fact whether a full fledged confederation iLt-
self would exclLude Ethe princilple., The answers to these questions
are token up Later Ln the concluding pages of this chapter.

An alternative interpretation of federalism produces yet

another verdict on what the EC are. The emphasis of this iLnter-

po-iftapeg 159 3yt w2

pretation Looks Less at the conceptual structure of a federal

state but focuses on the functional reality achieved by such an
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associtation as the criterion of concluding ' Ehak va rfederal
principle exiscts. It Ls therefore an internal analysis of
the structure, concentrating on the reality produced within
tt. This view accepts that the essence of federalism Lies
Ln Lts recognition of diversity within the structure. From
such diversity, independence and interdependence combine iLn
the relatilonship between the unit and the central authortity.
A constitution regulating such a relationshipe Ls therefore
necessary. In functlonal terms such o diversity is qualified
oy the ' followling clrcumstances:
- physical netlghbourhood of the territorially diverse groups
= Ehe expectation of Lncreased ‘economiec prosperity
- simillarity in the political naoture of the member governments
- the sharing of some unifying Ldeal

The EC are particularly susceptible to this approach be-
cause the significance of thelr peculiarity as a whole Ls
minimized Lf thelr iLndependent functions are taken as the
criterlon. Unquestilonably the EC members constitute a physitcal
nelghtbourhood. The desire for iLncreased economic prospertity
formed the LniLtiLal reason for Lts creation; Likewise the desire
for greater iLnternational iLmpact can be attribted to it Lf one
can accept Lts Limitation to the economic sphere. The govern-

ments of the member states are all "democratic" and the dream
of a unified Europe may be considered Lts unifying tdeal,
retnforced Ln the recent Paris Summit of 1978. The degree of
Lndependence and iLnterdependence exists as well; the independ-
ent funcations of the member states are numerous: economic

functions, on the other hand, are exclusively handled by the

EC; both functionally, are independent. The process of
harmonization of the Laws of the member states in the EC, Ethe
recently achieved agreement in fiscal policy and direct elect-
Lons to parliament further indicate substantive functions execut-

ed by the EC. Some functions, such as the prosecution of violLat-
tons of the antitrust articles require mutual participation by

Che EC and the member sktates. | f Lt Ls of any consequence Ehe
4 ’
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selLf iLmage of the EC further reinforces

this federal function;

the French delegation described the Assembly's right to part-

Lcilpate Ln the amendment to the European Coal and Steel Commun-

Lty Treaty as a "genuine federal Legislative power" 31.

Community Low (dealt with independently)

Finally

provides the strongest

functlonal evidence of a federal principle ot work.

Are the European Communities an "Unternational organtsation"?

Clearly Lf the EC can be classified as SUEh 5

the pritor MFN

obligations of the members are not excluded because Lt accepts

that the status of Lts members has not fundamentally changed:

they remain states.

Treaties concluded between states and

In Lts codification of the Question of

Lnternational organisations

the |LC defined an "international organisation" for the purposes

of the Draft Articles in Draft Article 4

(1)

"International organization means an Lntergovernmental

organtsatCon® “32,

This in fact had been borrowed from

contaitned Ln the 1969 United Nations Con

TreatlLes.

atnly the Specital Rapporteur on succession of

Ehat this definltlon covered the Treaty

The commentary to this definition Ls sparse.

the“prior defiLnilEton
ference on the Law of
Cert~-
states considered

of Rome:

"EEC appears without doubt to remain on the plane of inter-

Hn~

governmental organitsation'"3:

The writer's objections to this are

34 . .
Che paper. lE Ls not so much that thi
but rather that the consequences that no

ald this are not necessartly applicable

wn

The relevance and incidentally the

}

Q group to be an tnternational organisa
tnternational Legal personality one attr
onality of an ULnternational

natitonal perc

Ls traced back to the personality

derived; thus the iLnternational personab
as original because Lt precedes that of
31. = Supra Footnote 9 p 60

32. - Yeart k 1974 Vol ar Il p 14
33. - Yeart kK 1972 VMol. || p 18

34, - ot pl22

recorded elsewhere in
comment Ls Lnaccurate
rmally flow from having
explanation of concluding
Lton Ls Ln terms of the |
Lbutes Eo LE. The inter-
organisation ultimately
Ces from dhieh LEVLS

a state ULs described

the internatlonal organ-
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Lsation and because states represent the ortginal subjects of
Lnternational Law; the international personality of an Lnter-
natitonal organitsation Us consequently Labelled "derivative".
Mosler includes in his analysis of the personality of the state
"necessary" Lnternational personality: necessary lLegal persons
and "those with regard to whom the internatiLonal Legal system
performs Lf functlions to achiLeve order and JusktlLce" 35.

A hierachy Uis implied by this definition: original person-
alitty is considered of the "nighest order", derivative iLs con-
sitdered "second class". The consequence of this Latter class-
Lflcatilon is that Lts international personality Ls Limited and
possesses no Lnherent rights because they may be dismantled by
the state parties creating them.

The EC on this criterlon are such an Lnternational organ-
Lsation, because they were created by Lnternatilonal treaties
and may be dismantled by the states creating Lt. Does Lt
follow therefore that the EC are a second class Legal persons
with no iLnherent rights and only Limited Lnternational person-
ality? Clearly on this criterion they have no iLnherent rtghts
because none of their rights would survive Lf the member states
agreed to dismantle them, or Lf one member decided to withdrauw,
the EC would have no rights against that ex member. Agaln, LE
Ls true that thelr internatilonal personality Lis Limited, but in
another sense from thatenvisoged: Lt is Limited to the economic
fleld. However, Lf one Lgnores the Legal possibility of with-

drawal by member states and focus on the balance of power

created by the three treaties while they continue to be iLn
force, then a right of existence, and hence ortginal personality
may be sald to have evolved out of iLts derivative persana LB,

The question then becomes houw many elements of Legal personality
do the EC exhibit in order to classify them as having full per-
sonality. The fact that the EC has policy making tfunctlons,

Ehat Lt Ls independent from the member states, that Lt may assert
Lts Lnterests agailnst them, all polnt to an iLnternational person-

ality of the "highest order". The Lntensity of iLntegration

35. - Supra Footnote 9 p 23
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achteved,albelt Ln the economic sphere, and Limited to Europe,
further indicates that the EC may be classified as an iLnter-

natitonal organitsation.

The Supranational Concept:

The difflculty of classifying the
EC within a famillar concept, indicated in the preceding dis-
cussion, has existed since Lts Lnception. To a Limited degree,
those traditional concepts have yiLelded in an effort to accom-
modate Lt; a Lingering suspicion however, that the marritage of
these two was unsuiltable provoked a search to find a new class-
Lficatilon Ln which the monster may be contailned. This neuw
classification Ls the suprnational state.

It Us no accldent that the phrase emerged initlally from
the context of the creation of the EC iLn 1949, lts emergence
Ls symtomatic of the fact that a unique organisation was belng
established for which traditional theory was suspected to be
Lnadequate. In an effort to conceptualize this reality, Robert
Schuman described the High Authority of the European Coal and
Steel Community "the first example of an Lndependent supra-
natitonal orgemLGtLom3é. The West German Government iLn 1957

. ; " : . :
described the European Economic Community as a supranational

community equipped with sovereign powers" 37.

Two problems are posed by the concept of a supranational

state. The firsE ‘Ls“one 'of defintELon, It Ls nelther a state

nor an Lnternatlonal organtsation, yet some of Lts Lngredients
G J

appear Ldentical Um type to those Ewo. ts UnstEiLbutlons are

Lndependent from those of the member sCafes, and" Lt “may "blnd

Chem by majority vote; this is Lndeed the case of the EC. How-
y J J )

ever, these characteristics are typical of a normal Lnternational

organisation. The extent of functions powers and jurisdiction

of a'stpranational state; however, iLs greoter than that of a

Eh

=

yelcal internatilonal organisation, and indeed,
the EC from such organisations - but this distinction Ls one of

qQuantity, not quallty.

36. - Supra Footnote
37. = Lbid

this distinguishes
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Unlque features of a supranational state do extst, how-
ever, distingulshing Lt from a typlcal international organ-
tsation. The Low produced by a supranational state binds
natural and Legal persons directlLy and tndependently of the
participation of the member state. Further, the existence
of a judicilary within the organisation (before whom private
parties have standing) and the existence of a representative
assembly have no parallels iLn an Lnternational organisation -
and of course, all three Lngredients exist iLn the EC. I n
fact, these ingredients are traditionally Linked with the
state and not the international organisation.

Thus one may conclude that the EC represents a supra-
natilonal state - indeed, Lt Ls hard to conceiLve of any other
conclusion since the concept was talLlormade to fiLt the European
Communities. The temptation at this stage iLs to ask the rather
chitldish but necessary question; so what? Certainly Lt des-
cribes the European Communities but Labelling the EC as a supra-
nattonal body and iLts Law as supranational Law adds nothitng ko
Lts relatilonship to natlonal or tnternational Low or the MFN
principle. It has features of both an international organisat-
Lon and a state. Can Lt be treated as o state for some purposes?
In relation to our discussion, does classification as a sSuprar-
natitonal state mean that the treatment granted by one member to
another within that supranational state exclude a non member from
claitming such treatment pursuant to a MFN treaty, because iLn this
regard a supranational state may be regarded as a state? Or are
such advantages entitled to be claimed within a supranational

>tate because the reality of the member states persists? The

sUupranatitonal concept holds no Lmmediate answer, precisely be-

cause Lt Ls a novel creation. | f the determination of its

tmpact on MFN treaties can only be pursued by analogy to a

stmilar sCructure; suech asafederal sbtakte, Ehis woulkd appear to

negate any independent contribution the supranational concept
M N

could offer to Lts effect on MFN treaties. The dLffiteuktn ot

assessing the impact of a supranational state on pritor MFN
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treaties entered into by iLts members iLs that the concept Ltself
suggests the creation of a structure "on top" of the member
states while apparently Leaving those member states essentially
tntact = a difficult Ldea because it appears to create something
without Leaving a corresponding gap Ln Lts creators. On the
strength of the Latter characteristic, Lt would appear that

the prior MFN treaty oblLigations of the members persist; such

a pragmatite opprooch/Lﬁ emphasising the persistence of the member

51 19dMaLS 1S Ma

states as states, correspondingly accords Little welght to the

SU. pranattonal sktakte. The creation of the Latter does nNot, ofF
Ltself, exclude the priLor MFN oblLigations of Lts members because,
by definition, Lt cannot be considered a state; the same territory
cannot be governed by two "states". Can the new relatilonship
between member states of this supranational organisation iLn Lt-
self serve as a basis on which MFN rights of non members are
excluded? |t Us doubtful. The nearest analogy of the relation-

ship Us that between the federal and state governments, result-

sWwijvyaa 2y

Lng Ln the "federal clauses" or where a territory Us internally
self governing but the mother state represents Lt Lnternationally -
hence the 'Commonwealth clauses'. The existence of 'community

clauses' may indicate that a similar type of relationship has

7
2
3
&
£
®

M) 3

oeen created between the members and the community. Certalnly
those clauses indicate that a great deal of T lextblLLEY caon

extst when Lt comes to the issue of Lnternational personality,

on which the supranational state, Lf Lt Ls to command tndependent
recognition, must rely heavily. In fact, community clauses
reverse '"federal clauses": Ln the Latter, the international
personality of the federal state iLs undivided, whereas Lnternally
the constitutilonal powers are divided between the states. Commun-
Lty clauses, on the other hand, exist because a member state can
only enter into a commerclal agreement subject to the approval

of the EC, and protects Lt Lf appropriate Lmplementing Legislat-

Lon Ls not iLntroduced. The analogy with federal or Commonwealth

PRI0°MYE ysow ayy 4

clauses reveals that the relatlonship between the community and

member states iLn the supranational staote Ls iLn fact the reverse
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of that existing iLn those regimes. It attests, iLf anyting,

to the continuing dominance
expense of the supranational

Eor hielLongooa, itk oubds bel ER

of the member states at the
structure. For the analogy

e Community which, when enter-

tng an international agreement, which would Lntroduce a

"member state clause"; houwev

Ln Lts own name, again makin

er, the community negotiates

g the analogies unreal.

Equally eleorly, kthe argument that the rights granted

by one member to another are excluded from the MEN principlie

because, both being members o
be regarded as being granted

"foreilgn country" simply beg

f a supranational state, cannot
to "another country" or a

s the question, and iLn any event

could not be implied Ln the absence of an express skEitpu Laktiion

Ln the MFN treaty that a forelgn country excludes members of

a supranational group. The British practice maintained in the

preferential system by an express definition of "foreign

country" or "any country or

territory not under the sovereignty

protection suzerainty or mandaote of His Majesty" 38. The con-

tlnued political Lndependence of the member states renders such

an tmplied LimitatiLon on MFN

Ereaties Lmpossible.

Certalnly no implied "supranational state exception" at

present exists. Hay predicted that the MFN principle may

evientuaLUlLy ‘Bake account of E

he supranatitonal state:

"Beyond elaborating new techniques, supranational organ-

Lsatilons contribute in anoth
Like that of states, becomes
This contribution may be in

existing rules and concepts

er sense; thelr extensive practise,
the source. of LnEernatlonal. Law,

the application of refashioning of

of internatilonal Law - for iLnstance,

o)

Ehe most favoured natlLon clause" 39.

To date, however, state
tmplied exceptions. Perhaps
Treaty of Rome does exclude
and the acceptance by states

the future trend.

38. - Schuwarzenberger BYBIL
British State Practife
39. - Supra Footnote 9 p 302

practise does not support such an
the attitude of the EC that the
the operation of the MFN principle,

of this attitude,is Uindicative of

1945 p 109 : The MFN Clause iLn
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The Law of the European Communities:

The Law produced by a
natlonal state is characterized as natitonal Law. The Law
operating between states Us consequently Labelled internatitonal
Law. Federal states are regulated by federal Low. Certaln
sitmple conclusilons can be drawn from this: the genre of Law
produced by a body Ls,by definition, typlcal of iLtself. EquallLy
Erue, that state may be characterized as SUCh® by® the™ Law* that
blnds Lts individuals; the two are tnextricably Linked. This
Ls conspicuously true of the EC; Lts classifilcation admits more
than one possibility and this iLs reflected Ltn, and because, of
Lts Law. The very fact that one can speak of a "European
Communities Law" suggests a degree of independence from both
the national Law of the member states and from tnternatilonal
Law, perhaops creating a new order of Law peculiar to Ltself.
The significance of the conclusion one reaches about the nature
of Lts Law should not be underestimated; as stated above, Lt
symbolizes the characterization one ulLtimately settles on the
EC - at the very Least gilves an Lnsight into the character of
Ehis group, which in turn Leads to a more precise apprectation
of the relationship of the EC and the MFN principle.

FLrst of all one should describe what "Community Law" is.
lEs Lngredients are varied, and may be Listed hierarchically.
Foremost of Lts components Ls the founding treaties, chief
among them the Treaty of Rome 1958; the treaties establish the
permissible scope of the EC's action. The treaties not only
Lnclude the basic text but the Lists, annexes, protocols and
supplementary protocols. Secondary Community Legislation, on

the other hand, comprises the bulk of Law implementing this

Treaty, the most important being acts promulgated by Community
decisions: Artlcle 189 speclally describes them as “FSQULOCLOHS";
"directives" and "decisions", though Lnternal regulations of

the institutlons could equally be so Labelled. Another example
of secondary community Low Ls an international agreement con-

cluded by the community. This Ls the foundation of "community

51 Lyymals 15 M
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Law". Now one must assess the character of the Legal regime
established by this Law.

For the iLnitlal characterization of this Law one should
perhaps inittilally defer to the views of the iLnstitution most
Lntimately involved with community Law - the Court of Justice
of the European Community, created by Article 164 of the EEC
Treaty. A natlonal court derives iLts mandate from the national
Legal order to apply the Laws of that nation; by analogy, and Lt
Ls a valld one, the Court of Justice derives Lts mandate from
Article 164 of the EEC Treaty to maintain observance of
"community Low" and the Law accepted iLn the EC. ks attitude
to the relatlonship of community Law to natiLonal and Lnter-
natlonal Law Us particularly important because Ln the iLmmediate
context, thelr decislons will dominate the formulation of that
relatilonship, espectally iLn the application of iLnternational
Loaw where no competing pronouncements dilute Lts impact. (The
Permanent Court of International Justice is Limited to states,
excluding the EC).

Stnce the founding treaties are, whatever else, inter-
natiLonal treaties, one would expect that international Law
naturally would regulate their operation. I f a dispute arose
between two member states, Lt follows that iLnternatilonal Law
should form the basis of Lts solution. However, the character-
Lzation of the treaty as internatlonal does not necessarily
dictate the nature of Lts Law:

"It all depends on the contents of the treaty. A treaty
Ls Ln fact only a form of procedure which may serve to do a

great many different things. For example, a number of states

have been created by treaties which thus have generated public
Law" 40.
The Court of Justice has supported this {LQILCLLLQ'L\J Ln

charactertzation where the relationship of community Law and

Lnternational Law has arisen. |In the Dalry Products Case,
the Court of Justice rejected the submission of the Belgian
Government that community Low could be regulated by the

principles of iLnternational Law:

40. - Common Market Laow Review 1970 VolL. VII p 168 - [£sc4l or
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"The EEC Treaty establishes a neuw Legal order which
regulates the powers, rights and duties of the subjects to
whom Lt applies as well aos the necessary procedure for deter-
mining and adjudicating upon any possible violation" 41.

The novelty of community Law was amplified upon Ln Costa
vV E N EIER

"It represented a spectlal Legal order...derived from

autonomous sources" - the nature of which Ls "pe culiar" and

51 1ygmals 1S K

"oruglnal™ 42,

Community Law excluded international Law because Lt pro-
vided a procedure, as pointed out Ln the Dalry Products Case,
for regulating violations - a feature not contemplated by the
Lnternational principle. However, the Van Duyn C09843 offers
an example where internationol Law overrode the express pro-

vistlons of the EEC Treaty which appeared to conflict with

{9132 2y L

the former:

"It Ls a princilple of international Law, which the EEC

Treaty cannot be assumed to disregard iLn the relations between

d

member states..." 44,
Clearly then international Law can apply between member

states; the internal order of the community can be regarded

2
g
£-
;

M) 3

as belonging to the international sphere, where states are
stLlLl states.

The Radio Tubes Case Ls particularly pertinent to the
present discussion since Lt Lnvolved an Lnconsistent FrLght
neld by ltaly from the GATT previous ol joLning the EEC.

The Court Lnvoked the principles of tnternatilonal Law Ln re-

(e}
S5
-4

Lilnquishing the previous right iLn favo the subsequent
oblLigation.

"In fact, in matters which Lt regulates the EEC Treaty
overrides the Conventions made prior to Lts coming into force,
Lncluding the agreements arrived at within the framework of
GATT"Y 45.

. . s . p 4.{‘)
In tEhe Third Internatilonal Fruit Company Case , the

Court considered the position where a EC provision conflicted

311. = 1965 CMLR 72
2 - No. 6/64 JulLy 15 189-204 p 197
A1/
= NO. a4 £ 74
- Lbld, considerations 21-23
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with an obligation of international Law. It held that the
compatibility of the former would be considered on the basis
of the rule of international Law; the rule must be

(a) binding on the communtity

(b) capable of creating rights of which iLnterested
parties may avall themselves of Ln a court of Law.

Only then will the Court be prepared to declare a

Community Act invalld - and further, only Lf the conflict

51 ‘LugMals 15 R

has been railsed Ln a natlonal court and reached the Court
through Article 177.

Thus, Uinternational Law can be applied directly within
the community Legal order; since the relationship between
Lnternational Low and community Loaw is monist, transformation
Ls not required. This has repercussions on Lts relatitonship
with the natilonal Law of the member states. Most member

states are dualist; they maitntaln that iLnternational Law and

s\eijv1aa ay

natlonal Law are separate; the former is a part of the Latter

only through transformation. This throws into sharp relief
the nature of community Law; as pointed out by the Court in
Coslbs W ELIN GRS A7

"By contrast with ordinary iLnternational treaties the

3
£-
:

M) 30

EEC Treaty has created iLts own Legal system which on the
entry tnto force of the Treaty, becamce an integral part of
the Legal systems of the member states and which their courts

are bound to apply" 48.

Thus, community Law forms an Lntegral part of national
Loaw; the problem is, however, that most member state adhere
to the dualist concept, but community Low Ltself iLs monist

Ln Lts attitude to internatilonal Law; this creates the
possibility that the natilonal Law of member states will auto-
matically tncorporate international Law to the extent that Lt

exists Ln the application to the member state of community

aitoans 159W 3y an

Law. The only alternative would be to exclude the international
element Ln community Law; practically this maoy be possible:

conceptually Lt Ls impermissible. Thus, Ln dualist states,

47 . - Supra Footnote 42 p 198
48, - Lbild
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tnternational Law would automatically be incorporated iLnto
natlonal Law where Lt is included in community Law.

The fact that the relatilonship between community and
tnternatitonal Low is monist, and that principles of inter-
natitonal Law are invoked as an ald to interpretation of dis-
putes (such as the Uinterpretation of the text, having regard
to Lts origin and purpose) between members does not Lead to

the conclusion that the internal structure of the community

'5'1 INYMIALS LS

operates on the international plLane - any more than the
tnternal structure of o state, which Lncorporates customary
tnternatitonal Law makes the Lnternal Law of that state inter-
natitonal Low. lE Ls Erue that ULnternaktional Law particilpates
tn community Law iLn a different manner from Lt partilcipation
tn nottonal Low, whether monist or duallst; this stems from

the fackt that the Treoaties are iLnternational treoties, The

{9132 3y L

founding treaties ultimately can only be revised by a subse-
J 4 .

quent Ereaktys. Article 220 albludes to the power of members to

maoke supplementary agreements peripheral to the main community

d

activities, alien to Ehe communlty process. As such, the

g
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preceding represent areas where international Law operates ~
Ln community Law. In more important ways, however, community ‘
Law differs from iLnternatitonal Law, Ln type and degree. The i;

founding treaties are treaties of international Law. But

the oblLigations itmposed by those treaties take them beyond

classification as merely an international treaty, representing

nothing Less than the '"constitution of a system of iLnstitutions
which are capaoble of making decisitons and what Ls most important,
LQgLuLGtLﬂQ“;dW vwnbike o tradikblonal Lnternatlonal Breakty, Ehe

EC contaln pLehin themselves a system of LegiLslative self
regulatlon: tEhls Ls the product of a Living organism. A
mantfestation of this "Living organism" quality is reflected

LN the method of iLnterpretation employed; an iLnternational

)1

treaty Us iLnterpreted essentially from a static standpoint,

FBJ“QNj- 159W 3y s

with a tendency to Look back and gauge the parties' iLntentions
when they made the concessions. The founding treaties, on the

49, - CMLR 1970 7 p 172~ Pescalbre
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other hand, are Uinterpreted dynamically; the text of the words

of the Treatles are approached in Ehe Light of the common object-
Lves of the Treaty. The tnterpretation of the texts ts Lnfluenced
by a visilon of the future, rather than matntailning an equilibrium
reached Ln the past. Community Law differs agailn Ln Lts impact
from Lnternational Lauw: primarily, the Latter speaks to states;
community Law, on the other hand, goes beyond this and touches

the rights and obligations of every individual within Lt. As
pointed out by the Court of Justice Ln the "Van Gend en Loos"
Case:

"The object of the EEC Ls Eo establish a common market the

operation of which directly affects the subjects of the community...

Lt intended to create rights which are part of their Jurtdize ol

property" 50.

Philisophically, community Law differs from iLnternational Law.

The Latter developed as a response to the "want of solidariey®
Eypifylng the Lnternatilonslcommunity; Lt Ls a Law of confttctss
equalibrium and coordination. As Pescatore comments:

"Community Low Us more that that: Lt Ls a Law of solidarity
and integration...lnternational Low exists within a soclety which
Ls weakly organised and profoundly heterogeneous iLn the political,
Legislative and judictal flelds...community Low...operates within
a far more solidly bullt structure...iLt permits the formation of
Q political willL, the creation of a common body of Legislation,

the management of common Lnterests, the regulation of disputes

on the basis of a compulsory jurisdiction exercised by a tribunal
endowed with general competence" 51.
The significance of this analysis of community Law is Ln Lts

contribution to characterization of the EC. Hat

j sees Ln community
Law the strongest evidence that the EC is based on a federal
principle:

"Community Low has several aspects, Lncluding Lnternational
Law aspects but...much of iLnternal community Llaw LUs truly federal
Law™ 52,

Article 177 (EEC Treaty) provides the clearest example of

\ /

&
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tEhe Court of Juskice operating iLn a federal context; by Ehis,
Lt has exclusive jurisdiction to be the final arbiter of
community Lauw.

Pescatore agrees with Hay that the Law of the EC repre-
sents the strongest evidence of a federal principle operating
Ln the EC:

"The introduction of the princtpoles of solidarity...takes
Us to the boundaries of federalism...The most satisfactory term

to define Lt within the coordinates of current concepts would

91 ‘14YM3LS LS

be that of federalism of an LnternotLonoL, and not of a public,
Law type. What brings community Law into the categories of
federalism Ls the principle of profound solidarity...and also
the method of proceeding by the marking out of competences and
by the recourse of institutional schemes. But what gives this

federalism its tnternational character Ls the fact that the

119132 2y

members of this new union, apart from the peoples of Europe,
are six states which have not renounced their political person-

alilin' 52,

d

Classification of the EC and the MEN Princilple:

Before Leaving

g
E-
;

the conceptual world and sEeppltng on 0 the meeting g ound of

M) 3

the EC and the MFN principle, Lt Ls important to pause and con-
sitder the Uimplications of classification of the EC on the MFN
principle, because much of that relatlonship depends on Lts

clagsLfieation

The EC represents o new force Ln Lnternatilonal Law, one
whose structure poses unique problems for the MEN princilple be-
Cause the principle evolved from a world composed of natiton
states. From this focus of akttenkti prang tts interpretation
of an association of states - the customs union exception. Two
polnts should be made about this exception. The first relates
Lo Lts relevance to the principle Lt elf Ln the Light of the

Po-0ovs ysowt ayy 4

ILC's view that Lt does not represent a rule of customary inter-

nattonal Law. Unless therefore the exception is specified Ln

o

L]
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an MFN treaty, in which case Lt applies anyway, Lt provides NO
answers to the problems created where an association of states
emerge such as the EC becaouse (and this iLs the second point)
though the Latter more than adquotely clothes the customs union,
Lt Ls such a Loose fitting garment that one suspects that another
body may be more suittable. The European Communities are a customs
unton, and as such, certaln consequences are prescribed Ln thetr
relationship with the MFN orinciple Lf the MFEN treaty of one of
Lts members contained a customs uniLon exception. But the validltEy
of these conclusions Ls qualified because the EC Ls also a Lot
more than simply a customs unton; thtis possibility threatens to
alter Lts relationship,as a customs union,with the MFN principle.
lt Ls apparent that the cLassification of the EC has an enormous
Lmpact on Ethe application of the MFN principle. ClLearly the
orinciple is excluded Lf a state party to an MFN treaty merges
with another stote and a neu state may be said to have emerged.
This exclusion stems from within the MFN principle Losallryibhie
favours are no Longer beilng granted from one state to another.

Though the EC are Ln speclflc respects Ldentical to a federal

state, the continuing polLitical iLndependence of the member states

must ultimately exclude the possibility of regarding Lt as a

traditional state. To the proposition that the EC represented

a new entity analogous CO Q tate, the Special Rapporteur comment-
ed:

"Since the states participating Ln such untons usually con-
tinued as independent and sovereign states, this view LS JLFFL-
cult to accept" 54.

This then forms the 0DAQ is of the view that MFEN Ereaties
continue to catch favours granted wlLtt Ln o customs union, because
no new entity has been createc. This point is, however, thaot the
EC are a Lot more thon merely a cUSTOM: ynton, as iLndicated by
pFeCL%eLg the very criterta tLnvokeo by the Specital Rapporteur.
lt Ls true that the member sStatés are "independent and sovereign"
but as has been shown, not independent or sovereign Ln economic
matters. They all pursue generally independent foreign policies

51 Jyymals s W
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(Ehough increasinly, an attempt Ls being made to harmonize

these) but while bound by the Treaty of Rome, they are anything
but iLndependent in thelr external commercial polLicy - indeed, the
obLigations accepted under the Treaty imposes internal obligations
as well. Member states are sovereign in that they retaln the
power to withdraw from the EC, but while the EC biLnds them,
sovereign power Ln commercial matters, Lf sovereignty be accepted

as a power concept, rests with the communities and not with the

91 1yymals 15 M

member states. With this more precise definition of the terms,
the Lssue becomes whether the MFN principle Ls excluded by the
formotion of an assoclation of states where certain sovereign
powers have been transferred from the ortgilnal states. The

temptation Ls to demand full statehood on the porttof bhe sEE

\xv\l

before this iLs conceded, and this iLndeed is the response of the

MEN principle at present. The Limited nature of the EC as a

o
o
1
®
S |

stkate Ls harshly punished in this reacktlon: "Lte .skotellke

features - Lts exclusive control of the territory's commercial

\3\10
Sue

policy, the federal nature of its Law, Lts Limited sovereignty =
are dismissed because they do not take the EC to full statehood.

This response appears to accept a degree of Lnaccu acy Ln order

.o+ WO

to achieve overall the right answer, for Lt also implies that

arA a( ¢Jl

the member states are Left fundamentally unaltered by hEnerlireaty
of Rome; considering thelr abdication of involvement iLn commer-

clal matters, they themselves may be regarded as “Limited"

sCates - albelkt Less Limited o state thakt the EC are. ' The
conceptual discussion all points to a fundamental division
belng created between the member states and the EC which the
MEN principle, Lf Lt responds traditilonally from within Ltself,

will not recognise. One should also bear iLn mind that Lt is
precisely iLn the areas dealt with in the MFN treaties iLn question
(L.e. trade and tarlff matters) that the member states have
abdicated thelr right to act in L.e. precisely iLn the areas the

A
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EC exercises sovereign power. A similar problem arises Lf one
concludes that the EC are a supranational state: are the favours
granted by one member of such a stakte to another able Eto' be

M

claimed by o beneficitary under an MFN clause? For much the same
reasons indicated previously, Lt would appear that the answer Ls
Ln the affirmative, because, as traditionally understood, the

member states are }“L‘? LL states, It i,'} -’j@’\;’jﬂh'.,‘? holl)e\/ef\ lthether‘
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the MEN principle should persist in Lgnoring the existence of
this assoclation. Given the growing trend to supranationalism
today, there is a danger that the MEN principle will get out of
touch with the reality that is the supranational state, espec-
tally Lf,in practise, states accept the dental of their MFN
rights when a supranational state is brought into being. The
MEN principle evolved within a particular reality, inhabited
exclusively by states: where that reality changes however,
principle must come into Line with that change LT LE Ls to
retaln Lts meaning. Hay indicates the direction such a change
could: taoke:

"For prospective treaties, the most favoured nation clause
may then reassert Ltself on the multi state regtonal basis Ln
the form of a most favoured reglon clause" 55.

This then is an indication of how the MEN clause could
adapt to the reallty of the supranatitonal state.

This chapter has given an indication of what the EC Qres
At various stages of the tnquiry, the consequences of a partic-
ular feature of the EC on the MFN principle have been suggested.
In the next chapter, this relationship.-the combined effect of
these features making up the EC on the MFN principle,-iLs exam-
Lned Ln more detaitl. The relatitonship of the EC to the MFN
principle Ls examined specifically iLn the following areas:

}

= where the MFN agreement incorporates an express customs uniton

exception: what are the consequences of such an exception in

relatilon to the extensive favours granted with a group tnvolving

the extent of integration existing in the EC? This Ls LLLustrated
by the experience of the EC in TT
= where no such customs union exception Ls iLncluded in the MFN

agreement.

The answers given in the determination of these questions

will be based on existing principles of international Law as

concelved today. The novelty of the EC, however, does allouw
0 degree of flexibility in the answers arrived at iLn the applic-

ation of these principles. This possibility Ls therefore explored.

55. - "The EEC and the Most Favoured Nation ClLause" 1962 28

U.P.H.L. Rev p 684
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The conclusion arrived at from Ehis Lnquiry Uis that under
present international Law, the extensive favours granted by
one member to another within a regional group as the EC are

not excluded from the operation of the MFN principle, and that

the existence of an €Xxpress customs union exception only alters

Ehis result to a Limited degree. The refusal of the |ILC to
tnclude a Draft Artcile excluding favours granted within such
reglonal groups, on the bastis of 'progressive development'
therefore tokes on added stgnifilcance, since ‘progressive
development' emerges as the only basis on which such an
exception could be created. I f good reasons exist why such
favours should be excluded, the ILC's refusal to tnclude such
an exception would appear to require re-evaluation. This

question ULs taken up in Chapter 6.
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CHAPTER 5

Q7 .

The European Communities and the MFN pecinciple:

The meeting ground on which the MFN clause and the E.C.
confronted each other was the GATT.q The record of that meeting
Ehrows some Light on the practical aspects of the relation-
ship we are examining: Lt provides an expose of the relation-
ship of the two, directly bringing the E.C. face to face with
the MFN principle, and specifically the "customs union excepktion".
lts significance Lies beyond this however, in that the GATT
Ls the framework under which over 80% of the world's trade Ls
conducted. lE Ls not proposed to gilve a detailed description
of the GATT beyond describing the gist of it, except Ln re-

Latlon to Lts relevance to the E.C. and the MEN principle.
J.J. Allen described the GATT adequately for our purposes:

"The General Agreement on TariLffs and Trade s a multi-
Lateral agreement whose members, called 'contracting parties'
tnclude all of the free world's major trading nationcs The
agreement consists of a schedule of tariLff commitments, a group
of common rules of trade and an organisation to promote negotia-
tlons to settle disputes and to administer the provisions of

the GATT".2

K.W. Dam dz=scribes the substance of the Agreement:

"The cornerstone of the General Agreement Ls the most
favoured natiton clause of Article |. That clause constitutes
an undertaking by each contracting party to refrain from
discriminating with respect to such matters a: carLtYs and
quantitative restrictions; any concession accorded one con-

Eracting party must be accorded to every other contracting
party. Certaln exceptions to this most favoured nation under-
taking are set forth in the General Agreement. Perhaps the

most significant Ls that iLn Article XXIV stating the conditions

1. - General Agreement on Tariffs and Trade 1947

- European Regilonal Communities (1961) p.213 =J.J Allen

.
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under which the contracting parties may become members of

customs unions and free trade areas. From one point of vieuw,
there could be no clearer denital of most favoured nation
treatment than an agreement by two countries to eliminate

all tariffs barrilers between them while mailntailning extsting
barriers toward third countries. Yet such an agreement would
create nothing other than a free trade area which assuming Lt
conforms to certailn staondards set forth in Article XXIV,

Ls exempt from most favoured natiLonal obLigation of Article 1”3

Later, the same writer explains:

"The General Agreement has two grand designs: that free
trade be promoted through multilateral tariff negotiation,
and that discrimination be eliminated by means of the most
favoured natilonal principle ... customs unions and free trade
areas produced a conflict between these tuwo goals. Such

regional groupings seemed to be movements toward free trade

Co the extent that tariffs were Lowered between member countries,

but they also seemed to iLnvolve discrimination agatnst non-

members".

The GATT provides an insight into the relatilonship belng

examined in that the most favoured nation clause, the customs

untons exception, and the European Communities were brought. tnto
cont '‘act with each other. lE Ls best to begin the record of
this meeting at the beginning. Curzon points out the Lnitecal

e

diffilculty the prospective member states of the EEC faced:

"But every European Country was also a contracting party

€o GATT and as such bound by the most favoured nation clause.

Tarlff reductions within GATT meant passing on all concesstions

to the USA whether Lt reciprocated or not. The Europeans

Saw no need for such generosity and therefore turned to the

only GATT conform way out of reducing tariffs among themselves

the Unilted States, viz the

without reducing them vis-a-vis :
o
"

customs uniton and free trade area solution.

W

= University of Chicago Law Review 1963 VOL.3 p.615
. = L,OL 0 s O

= Multllateral Commercial Diplomacy p. 272
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Curzon attributes great weight to the influence the
member states' obligatilons under GATT had on the final outcome

of the Treaty of Rome:

"That Europe went the whole way to a Customs Unton
and a Free Trade area Ls not the Least due to the knowledge
that breaches of the most favoured nation clause had to be

GATT conforang”.é

The obligations of member states Likewise shaped the

substantial provisions of the Treaty:

"Indeed, the Treaty of Rome had been written with GATT

) " 7
rulbess enrmind e

. Frank agrees:

"Throughout the (Spaak) report, however, there iLs a
concern about GATT requirements, and the Treaty Ltself includes
an explicit assurance that rights and obligations resuLting from
prior agreements with third countries shall not be affected by

the provisitoens ¢f Ethe Treotg.“B

One may have thought that the 'prior agreements' envisaged

by Article 234 would naturally tnclude MFN treaties entered
Lnto by member states before joining the E.C. Article 234
admits two Uinterpretations however; Usenkao echoes the hostilLe
view:

"The somewhat obscure formulation of Artilcle 234 cannot
conceal Lts meaning which Lies in oblLiging every party to the
Treaty to deny third countries the extension, iLn accordance
with previously concluded agreements, of the same privileges

w 9
as are enjoyed by members of the bloc.

Flory, speaking in the context of GATT, reaches a different

conclusion:

= LBkd 0095

= SLbTde Y P76

The European Common Maorket p, 99
= Yearbook 1973 VoL 2. p. 110
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"How can the member states of EEC reconcile the commitments
resulting from them from the stgning of the Treaty of Rome with
the obligations which they had assured previously by signing
multilateral agreements such as GATT? Under Article 234 of
the Treaty of Rome, the princliplbe,. of fldelity to prior agree-
ments should pre-dominate. By submitting the Treaty of Rome
for consideration by GATT and exhibiting a conciliatory
attitude towards the Contracting Parties, the six have res-

pected that panchLe.“qO

The history of the submission of the Treaty of Rome to
the GATT vindicates Usenko's. view: Lt Ls true that the
member states did not withdraw from the GATT; Lt Ls submitted
however that fldelity to prior commitments iLnvolves a Little
more than merely submitting the Treaty Lf the end result of
doing that is, in substance, to deny third, counkries: the
extenston Ln accordance with previously concluded agreements
of the same privileges as are enjoyed by members of the blLoc,
as in fact happened (substomce, here, consists of the promise
to extend) - It Ls true that the Treaty of Rome was designed to
comply with the provistons of the GATT - but not Article 1
establishing MFN treatment for the Comtrocthg Parties, but
Article XXIV establishing a customs union - which, of course,
excludes the prior MFN commitments made by the member states

to the contracting parties. As poilnted out by Dam:

"The Treaty of Rome, signed in March 1957 ,, provided not
only for the eliminotion of iLntermember trode barriers and estab-
Lishment of a common external commercial policy, but also for
the elimination of restrictions on movement of capittal and
Labour and for co-ordination of certain internal economic
policies. While the EEC thus went far beyond traditional free
Crade and customs uniton projects, Lt nonetheless had to pass

: i it
muster under Article XXIV

The Treaty of Rome was first submitted to the Contracting
Parties to the GATT in 1957, presented as embodying a "customs

unton" which, under Article XXIV, excepted the treatment member

10, = Lbld p.110
11. = Unilversity of Chicago Law Review Vol 30 p.641

o
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states accorded one another from being claimed by another
non-member Contracting Party. lt Us not proposed to pursue

the course of Lts consideration by the Contracting Parties

Ln detall, because the valldity of the EC as a customs union
was not conclusively settled. The fact remains, however, that
the Treaty was accepted Ln practise by the contracting parties
as a customs union, through not definitely rejecting Lt.

In practical terms, this informal acceptance by the Contracting

Parties Ls basic to the relatlonship being examined.

Article XXIV sets out the basic test of a customs union
or an Lnterim agreement Leading to the formation of a customs

unton:

"Duties and other regulatilons of commerce shall not on
the whole be higher or more restrictive than the general incidence

of the duties and regulations of commerce applicable" = paragraph

5(a)

Restrictions are removed when "duties and other restrictive
regulations of commerce are eliminated with respect to substan-
tlally all the trade between the constituent territories,

Ln products origilnating in such territories."”
The general definittion uis:

"A customs uniton shall be understood to mean the substi-
Cukiton: of @ single customs teprcibory for 2 or more customs
territories so that (L) duties and other restrictive regulations

of commerce are eliminated with respect to substantitally all

the trade between the constituent territories of the unions,
and (LL) substantially the same duties and other regulations
of commerce are applied by each of the members of the union

. : . 12
to the traode of territorites not tncluded Ln the unton.'

The four problem areas raised by the Treaty in relatilon
to the provistons of the GATT were the common external tariff,
quantitative restrictions, agriculture and the associtation of

overseas territories.

12, - Basic |Instruments and Selected Documents of GATT Vol. 4
p. 43
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In respect of the provision regulating inter member
trade, much of the controversy can be traced back to the
amblguity of the rules themselves rather than the EEC cases,

vindicating R. W. Dam's oft quoted observation:

"If a single adjective were to be chosen to describe
Article XXIV, that adjective would be "deceptive". First
the standards established are deceptively concrete and precise;

any attempt to apply the standards Eo a specific siltuation

reveals ambilguities which, to use an Lrresistible metaphor, go to

the heart of the matter. Second, while the rule appears to
be carefully concelved, the principles enuncilated make

Little economic sense." 13

Legally, however, the EEC case in respect of assoclated
territories was much weaker; under article 33 paragraph 3,
the overseas territories of the stgnatories of the Treaty
were Lncluded within the common market, thereby galning
tarlff free, quota free access Co the entire EEC market,
while the competitors with those assoclLated territories faced
the old, and perhaps higher, tariffs. The arrangement appeared
stmply an extenston of an existing preferential commercial
agreement, and hence a violation of the MFN clause of ArkEtcle
1: the EEC's answer that such arrangements constituted a

free trade area under Article XXIV 8 (d) had Little force,

appearing merely a Legalistic afterthought.

The Legality of the Treaty of Rome as a customs unton
under Article XXIV was never finally declded; the arrangement
WosS accepted by the Contracting Parties subject to the
"sympathetic consideration" by each member state to a contracting
party's representations under the consultation procedure provided
by Article XXIV. The Legal questions were shelved, as the

Lntersessional committee recommended:

"Lt would be more fruiLtful Lf attention could be directed
Co specific and practical problems, Leaving aside for the time

being questions of Law and debates about the compatibility

13. - Supra Footnote 3 p.619
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of the Rome Treaty with Article ><><IV“/I4

Thus, by a tacit walver, the Treaty of Rome was accepted
by the Contracting Parties to the GATT, and the Legal issues
rematned undecided. This may be contraosted with the sub-
missiton of the European Coal and Steel community, nelther

a customs unlon nor a free trade area which, for political

reasons, recelved the blessing of the GATT by an express waiver.

Certaln very definite results showed from this de facto

acceptance by the GATT of the EEC Qs a customs unton.

"As members of a customs unton, the States of the
Community are exempt by Article XX|V of the GATT from the
obligation to extend most favoured natlon treatment not only
with regard to the abolition of Lnternal tariffs within the

. . : ; ; 1
unton, but for quantitative restrictions as well." 0

Thus the ULssue within the sphere of GATT Ls apparently
settled: the advantages accorded between members of the EC
cannot be claimed by a non-member contracting party under
Article 1 of the GATT. In terms of volume, GATT covers 84%

of the world's trade.

Presumably a commercial favour granted by a member state
Eo another non-member contracting party may still be claimed
by the other contracting parties, since they are not favours

granted within the customs unton, and the normal GATT regime

would apply. The situation, however, iLs not so clear cuk
Qs the judgment of the Court of the European Communities
Ln the "Third International Frult Company Lone“qo Lndicates:
the court held that the obligations of GATT have generally

shifted to the Community itself, mentiLoning that the Eransfer
of powers has been recognised by the other contracting parties
€o GATT. As provided under Article 116, though the Lndividual

membership of the member states persists in GATT, they can

only proceed '"by common action"; iLn practical voting and repre-
sentatilonal terms, the member states have no power of tndepen-
dent action in Community matters - and Lt Ls hard to concelve

14. - GATT, Basic Instruments 7th Supplement pl. 20 I0ES
15.. = R, Everling - CMLR 4 1966 p. 146

16, - Ifternational Frutit Comodqg‘&:Otherﬁqvl&ﬁ%duLLtSChop voor
Groeten en Fruit Dec 42 1992, Rec. L2198 124

=
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of a GATT matter that is not also aq "Community" matter. The

court spelt out the impact of the Treaty in this area:

"In particular, each time the Community, with a view to
Lmplementing a common policy envisaged by the Treaty, Lays
down common rules, whatever form these may take, acting iLndivi-
dually or even collectively, to contract oblLigatilons towards
non-member states affecting these rules., To the extent that
such common rules come into betng, the Community alone is in a
posittion to assume and carry out contractual oblLigatilonstowards
non-member states affecting the whole sphere of opplLicatiLon. of

the Community Legal sgstem“.q7

Clearly in the fiLeld of GATT there are such common rules: Lt
would appear, therefore, that the Lndividual states no

Longer have the right to participaote Lndilvidually Ln GATT.

The possibility this Lnquiry started with iLs therefore Largely
academic because an individual member state will not grant any
favours under GATT, but Lf, iLn breach of its Ereaty obligation
a state did accord a commercial favour to a contracting party
outside the union, since as far as the GATT Ls concerned that
contracting party is still formally o member, Lt would appear
that fovour would be processed by Article 1. Militating against
Ehis however, is the recognition by the contracting partties

Ehat the GATT obligations have shifted to the EC.

The Lessons of the GATT experience, for our discussion
are prescribed by the provisions of the General Agreement
Ltself. lEs signiflcance Lies chiefly Ln the fact thakt
the bulk of the world's trade Ls conducted under iLts rules -
or rather, iLts exceptions. One has merely to Look at the
multitude of customs unions and free trade agreements (E.C.
Community of West African States, NAFTA, the Andean Pact, EETA,

LAFTA, COMECON) to appreciate that the great proportion of world

Crade now flows under discriminatory conditions. It shows

Chat by a rough and ready approach, the EC Ls acceptably close
. . el o " -

€nough to a traditional customs union, Ln the Contracting

Parties' recognition of the transfer of commerce powers from

17. - ERTA Case no 22/70 1971 Rec 263-296

18. - WohlLfarth, commenting on this poin bserves
"Though there are ¢ e opilniLons to the. contrary, | Ehink
that the majority view iLs that the EEC Ls an organisation
which S ef;nfttife“ ang functipns in conformity with the
GATT rules™ "BITCL Speclal Publlcatlon No. 7 (1965Y 9 5
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the,member states to the EC, Lt Us apparent that the EC oper-
ates, and Ls Ektreated accordingly, on a higher Level than merely
that of a customs uniton: no such recognition would normally
flow from the creation of a mere customs unton. The principal
Limiltation of the GATT in shedding Light on the relationship
of the EC and the MFN clause is that the former only came into
contact with the Latter very Lndirectly by courtesy of Article
XXIV = which is an exception to Lt. Compliance with this
exception (because the exception was provided) emerged as the
princlpal focus of the submissions. Admittedly this settles
the issue in respect of GATT and iLts contrackting parkttes;, It
Leaves unanswered the relLationship of the EC and states having
MEN treatiles with member states who are not parttes to Ehe GATT,
of which there are stilLL 60 such states. May they clalm the
favours granted by one member to another, Ln the absence of an
express customs union exception? The same Lssues, and hence
the same anwers, are applicable iLn the context of MFN treaties
concluded by states who subsequently withdrew from the GATT,
and tndeed, MFN treaties where neither party Ls a contracting
PAFE Y

Everling answers the first question Ln the negative:

"Nor are member states outside GATT, to which a member
state may have granted most favoured nation treatment Ln a
Crade agreement entitled to the rights which the member states
grant each other. For these rights are an iLntegral part of a
closed system based on reciprocal commitments and run o0y common

Lnstitutlons; they cannot by their very nature be exercised

(

separately" 19,
le Ls difficult to see exactly why the framework of a

},

closed system within which rights are granted on a reciprocal

asis should iLn iLtself exclude non members from clalming those

(@3

favours Ln the absence of a 'customs uniton exception' belng

Lnserted iLn the ortginal MFN treaty, iLn the absence of a cus-

comary rule of Lnternational Law allowing an implied excepktion

Co the rule. As has already been pointed out, the Special
MLR 4 1966 p 147 : the context iLndicates
|

19. - W. Everling : CM 7
that the 'tlosed system" Ls a reference to EC and not Eto
GATT; the "member states" are members of the EC, not

members of GATT.
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Rapporteur concluded iLn 1975 Ehat no such rule had evolved.
I f the establishment of a closed system does not of iLtself
exclude favours granted within Lt from belng claimed under
a MFN clause, and this must follow from the Special Rapporteur's
conclusion, where else can the basis for excluding these rights
from belng processed under a MFN Ereaty be found? Certainly
the presence of "common institutions" cannot of ttself form
such a basis. Does, then, the fact that the rights created within
a closed system are created on a reciprocal basis Ln iLtself
exclude the operation of the MEN treaty a member has with a
non member? Schwarzenberger appears to agree with the rationale
of this view - certainly in regard to open conventions.

"If the convention Ls an open one, there Ls much to be
satd for the view that the beneficlary should not claim the
benefits of such a convention without sharing the burdens con-
nected with Lt, or at Least that Lt should claim the fulfilment
of MFN obligations only in so far as it accords Ltself in fact to
the other state the benefits which Lt clhaltms =200

In the Light of Draft Article 15, establishing the Lrrele-
vance of the fact that the granting state has treated the “thicd"
member state gratultously or against compensation, this can
hardly serve as a basis on which to exclude those rights. I n
any event, as pointed out by Everling, the EC is o closed system;
Schwarzenberger's comment Ls not, therefore, applicable to LE.
't would appear so far that no satisfactory basis can be found for

excluding customs unton favours from betng claimed under a MEN

Ereaty with a non member. In this regard, Lt should be noted
Ehat the omission of the Speclal Rapporteur to codify a customs
unlon exception becomes immedilately relevant: had a Draft Article

oeen Lncluded, as embodying a rule of customary Law (iLn which
Case the same result would be achieved anyway) or based on P =
gressive development, the respect that the Draft Articles command
would have Lent considerable support to the claimed exception,
and Ln particular, the reasons behind Lt: the absence, on the
other hand of such general approval Leaves them rather naked and

20. - The MFN standard iLn British State Practise 1945 BYBIL p 109
Footnote 5
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unpersuasive iLn thelr own right.

The fact that the GATT did speciflically include a "customs
unton exception" Ln Article XXIV to the MEN pritnctple"” and" Ehat
so many states subscribe to the GATT could provide the basis
for recognising this exception beyond the confines of the General
Agreement. The Speclal Rapporteur considered this possitoitiCiEys
EhCnkitha alloud?

"Does GATT possess such a "radlation effect" which would
Lmpose upon non partles the rule of Article XXIV as one which
passed iLnto the general corpus of international Law on Lts
acceptance by a communils opiniLo juris? " 21.

Inherent iLn his rejection of the emergence of such a rule
of customary Law was the rejection of this view of GATT:

"The General Agreement, however Lmportant, Ls one agree-
ment among many'" 22.

Thus the provistons of GATT Leave unaltered the relation-

f the EC and the MFN principle

(@)

ship beilng examined: the Lssue
remains to be declded on independent grounds.

Another possible ground for excluding customs union rights
from belng clailmed by a non member has been advanced by a dis-
tlnguished group of European economists in a report produced for
the InstiLtut fur Weltulirktschaft; they noted:

"Let us emphasise straitght away, however, that the creation

)

of the EC did in no way infringe on, or violate the principle of

(

most favoured nation treatment, as expressed iLn the GATT. No-
tEhing Ln the phillosophical content and historical analysis of
that principle can be construed as a presumption agalnst the
elLimination of tarilffs among a group of countries willing to
surrender and merge certaln significant aspects of thelr national

sovereignty. The parallels often drauwr .Eh the creation of the

UniLted States of America or of modern Germany are quite Legitimate"23.

| f the authors meant the emphasis of the EC's friendship
with the MFN principle to be on "as expressed iLn the GATT" then
clearly this Ls correct but only because it was accepted, in

practise, as a customs unton under Article XXIV as an exception

21. = Yeaorbook 1975 VMolL. || p 416
22, = tbld .
23. = Economic Policy for the Europeon Community : The Way

Forward p 19

5
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to the MFN principle. Unfortunately, the subsequent comments
made iLndicate that a wider meaning Ls Lntended; the clalm
appears to be that the MEN princilple Ltself, Lndependently of
the GATT, has an inbulLlEt exception in the situation envisaged.
Certalnly this Us tprue Ln régard to the creation of a neuw state,
but the EC, as admitted in the quote, Us only a parallel to Ehit st
LE cannot be regarded Ln traditional Cerms as a state. I f the
sLtuation envisaged by the QuEhors Ls a reference to a customs
unton, then such a conclusion clearly conflicts with those of
the Specital Rapporteur, who concluded Ehat in terms of philo-
sophitcal content, the principle did not admit such an except-
Lony ‘and historically, state practice was not uniform enough
nor dild Lt reflect the emergence of a communis opinio juris. The
Specilal Rapporteur drew a contraruy presumption from a superficiLal
Look at the MFN principle :

"The presumption obviously militates against such an except-
Lon. I f states promise each other most favoured nation treat-
ment, they are supposed to carry out their promise. They may

ave to bear the

Limilt such promise, but Lf they do not, they r
consequences". 24,

If the 'philosophical content' of the rule necessarily re-
sults Ln excluding customs union benefits, the question must be
isked - what philosophical content? The most Lilkely content Ls

that of the ejusdem generls rule, closely allied to the views of

Pescatore:
"There Ls no common measure between a Ereaty designed stmply

co facllitate trade and the much more ambitious and fundamental

objective of a treaty designed to bring about economic integrat-
-0n Ln the form of a free trade area a customs union or an economic

mion® 25,
The Speclal Rapporteur regarded this view an unjustified

extension of the ejusdem generts rule, and undoubtedly he Ls

-orrect; the rule Limits the clalms o beneficlary may make under

MFN treaty to the same subject matter: the favours granted to

O third state must relate to the same subject matter as the
24. - Yearbook 1975 Vol. || p 16

nternatilonal 1969 VolL. 83

‘5. = Annuaire de L'Institut de drolt
p 209
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ortgilnal MFN treaty before the beneficlary may claim them.
The principle does not of Ltself require Ldentity in degree
of friendliness betyeen the granting state and the third
state and the beneficlary. Stmilarly the nature of the
treatles under which the rights are created need not necess-
rLtly correspond. As Ehe Special Rapporteur emphasised:
"Bluntly, Lf the most favoured nation clause promises
MEN treatment solely for fish such Creatment cannot be claimed
under the same clouse for meat" 26
As polnted out previously, a certain LﬁCODSL?f@ﬂCu sur-
foees,. LE Ehis: ks applied to the "frontier Eraffic exception":
there the rule resulted in an exception chiefly Ln relilance
N the context of the Ereaties (whether states vere contilguols
not) and not the subject matter of the Ereaties themselves:
surely on this criterion the context of the creation of a customs
nton could Likewise exclude rights granted from betng clailmed
those outside the bloc?
Accepting though, the Speclal Rapporteur's view of the
ejusdem genertis rule, this would appear to be g convineing
fgument that the phtlosophical content of the MEN principle
°€S not support a customs union exception. This assumes
nroughtout however that Lt iLs a customs union that Ls belng
2ferred to; the reference to the "surrender and merger" of
cértaln significant aspects of their natlonal sovereignty
Upled with the analogy with the federal sCtates of the United
States of America and Germany indicates another basis on which
e rights granted within the bloc should be excluded from the
eration of the MFN treaty - namely, the new entity argument.
‘he basis for excluding rights claimed under an MEN Ereaty when

nave merged stems from the

O previously iLndependent states
¢t that the granting state is no Longer according a favour to

NOther state because the Cwo staktes are now one. The MFN

"lnciple Ls founded on the concept of one staote granting a

IVOUr to another state as the standar

"d the beneflciary may

A

>« = Yearbook of the |LC 1973 VolL. ¢ p 108
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clatm.

the MFN treaty; rather Lt excludes

favours graonted by one member of the

outhors view in the European Communities

To this extent the federal analogy

the degree of ULntegration achieved

27. - Report of the ILC 1978 4449

The uniting of two states tEherefore d
Ffrom: LEs

state

to the USA, then the philosophical content of the

within the bloc Us

5 ATR

oes not terminate
operation the
to another. | f Ehe

a creation analogous

principle may

exclude those rights from betng claimed by a beneficiary. As

has been shown, the EC does contaln definite elements which are

analogous to a federal state. As the EC Ltself pointed out:
"These responsibilities extend to fiLelds which, by thelr

nature, go beyond the obligations generally undertaken within
customs unton; they Lnclude, to mention only one sort of commit-
ment, a community Legal system Ln which community Law" Ls pre-
eminent and directly applicable within member states under the
survelllance of the Court of Justice of the communities" 27.

ograwn by the authors

Ls correct; what Ls more doubtful however, iLs the apparent
equation they assume exists on the operation of the MEN
principle between the creation of a federal state and the creat-
Lon of an entity that Ls only anabgous to a federal state. | £
Ls by no means certailn whether at present this can be equated;
this question Ls examined shortly. It would appear however that

cructal

Lf the analogy with o federal state is to hold good: ‘this ‘Ls
only iLndirectly relevant on Pescatore's interpretation of the
ejusdem generis rule - Ln fact he Lumps all three degrees of
Lntegration together - free traode area, customs union and
economic unton. This Ls surprising; one uld have thought that
varying degrees of integratilon would affect the Lack of common
neasure between the MFN treaty aond the customs union, free trade
area or economic unlon Ereaty. OFf course, as far as the
Spectal Rapporteur Ls concerned, the jegrees of integration
achiteved are iLrrelevant as far as the ejusdem generis rule Ls
concerned.
The New Entity Agreement:

The new entity argument railsed by the
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authors warrants careful consideration, however, because Lt
represents perhaps the most forceful basis on which LettsScllobmed
that MFN rights may be excluded. The stmillarity between an
associtation of states as customs unions, common markets or eco-
nomic unions, and a untting of states constitutes the basis of the
QrRgUment: CF L Sas i il accepted, a granting state enters iLnto a
unton with another state, the rights accorded by that state to
the other member cannot be claimed by a benefitclary statender

a prior MFN treaty, the valid analogy between such a full union
and a partlal union, such as the customs union, common market or
economic union ralses the possibility that Ln the Lattep cases,
the rights accorded by one member to another are not caught by
the prior MFN treatiles a member has with third states. Consider-
Lng the source of this argument, Lt would appear that the degree
of integratilon achileved within Ehe unton becomes all Lmportant;
Lf the analogy Ls with a union of states, implLying full inte-
gration, Logilcally Lt should folloy Ehat the more integration

Q mere assoctation exhibits, the more compelling becomes the

-N

T

analogy and hence, the posaslbiltitty Tof excluding prior M
oblLigations. But Lt is Lmportant that Lt Ls only an analogy

belng drawn; the argument does not strive to see the association

GS a state, but similar to a state. In the case of the EC, it
Ls not argued that this bloc represents a federal state but is
stmilar to a federal state. 'he analogy is again Lnvoked Lf one

MFN

concentrates on the ratlonale for excluding prior MEN oblLigations

are exlcude not because the original MFN treaty iLtself Ls

where two states grant each other favours within a uniton; they
g,
(;bhgggtedy but because the trtLogger mechanism established by the
Ereaty Ltself glving the beneflclary a right to claim equal
treatment is not activated by the grant of a right by one member
€o another for precilsely the reason that by virtue of Ehe unton,
Ehis can no Longer be considered to be a grant by one state to
another - since the two are now one. The customs unton, common
market or economic uniLon analogy iLs drawn because Ln precisely
the fiLeld envisaged by the original MFN treaty, the two or more

members are one state. The new enkity argument seeks recognition

+++3ETO\D us\ v
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e
of this degree of unity in excluding prior MFN treaties since
the unity of the members Operates Ln precisely the areas the
treatles set up the standard of the granting stote's treatment
of a third most favoured nation: can a member of a customs
or other unton still serlously be regarded as such a "third"
state?

The European Communities are particularly susceptible
to this type of treatment. In addition, however, the extens-
Lve nature of the rights conferred iLn this blLoc give rise to
a different type of recognition called for - again Limited,
but Ln a different sense -on which prior MFN obligations could
be excluded. The reference poilnt Ls again where two states have
united, but instead of drawing an analogy between this sttuation
and a partlal uniton of states, this perspective Looks at the EC
Qs @ stakte LEself. |t accepts that the spheres Lt operates in
are Limited, principally commercial, but calls for recognition
as a state in the areas it operates as a state and supplements
this gap between Lt and a fully fledged state by iLnvoking the
presence of the EC in these other flelds - a power Limited only
because at present they are immature and inchoate. Can the
tnchoate nature of the EC as a staote, as opposed to a fulLly
fledged state,serve as an adequate basis on which MFN oblLigations
by the members may be excluded - accepting that the verdict
entered on the EC has a corresponding effect on the nature of
the member state?
The Rights which would be excluded:

Before considering whether
the establishment of the EC, in particular the Treaty of Rome,
precludes the application of MFN obligations entered iLnto by
the member states, Lt is worthwhile to consider initilally pre-
ctsely what these rights are. It should also be noted that Lt
Ls only treaties iLncluding the MFN principle as the applicable
standard that are threatened by the advent of the EC; those
securing "natlonal treatment" as the standard applicable clearly

X,
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persist aftepr Ehe Treaty of Rome - Lndeed, that treaty may
augment the standard.

Any MFN treaty a third staotes has with o member state
Ls subject to the ejusdem generis rule; therefore, that
reneficlary may only clalm the advantages the granting state
accords a member third state within the subject matter, Ln
EhiLs Lnstomce,oLso provided for under Ethe EEC Treatly. The
Lndilvidual subject matters covered by the prior MFN treaties
gLcCtate what rlghkts may be Uinitially clalmed; what the
beneficlary Ls entitled o, however, depends on the Ldentity

r or the favour granted by

D

between this and the subject matt

the granting state and the "third member state, and the Latter

Ls specilfled in the Treaty of Rome. Therefore, the Treaty of
Rome Ltself delineates what rights o beneficiary state iLs en-
tltled to - and hence, the extent of rights threatened by
excluston. The rights involved therefore are rights relating
A

and services, the

(@]
)
-
C
-

to the free movement of workers,
of establishment of companies, on taxes and patent rLohEs.,

If one accepts that the customs unton exception Ls not a rule
of customary international Law - which in Light of the Spectal
Rapporteur's conclusion,ils not hard to do - then also the
tarLff and quota provistons regulating inter member trade as

sultable MFN treaty.

ellL may be claimed by a third state with

The Language of Article 234 paraqraphs 1 and 3, standing on Lts

Justifies such a conclusion: all EEC riahts are Lumped to-

Jether. The German Government iLnterpreted this to mean in 1957

own,

-hat all EEC rights are excepted from the MFN clause; two early

Jecisions of theCouncil, on the other hand, revealed that they

considered the Language of the EEC Treaty iLnadequate to prevent

‘ third states under MFN

Che extensilon of EC trade benefl

-reaty 28 ~hence the requirement of an EEC clause to prevent

this happening in any trade agreements a member state may wish

CO enter.
then the extent of rights that could be

This represents t ;
clalmed under prior MFN commitments by member states; Lt repre-
sénts a frightening potential LLabilLity on the part of the EC

Lf MFN clauses are not excluded. p ELLL now Lt has bee

ASsumed that the question becomes crucital only where no customs

28. 1961 Officlal Journal of the European Communities 1273
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uniton exception has been inserted LN the MFN Ereaty; Likewlse,
the EC Ls sald to be protected against contracting parties to
the GATT because of Article XX|V. Certainly this settles the
equestion Ln relation to tarlff and qQuota restrictions since
they are naturally the subject matter of the "customs unton
exception". However, the presence of a "customs union except-
Lon" would not of iLtself exclude all the other non trade pro-
visitons of the Treaty of Rome, which Lt would appear could be
claimed by Contracting Parties to the GATT as well. The con-
trasting iLnclusiton Ln the Netherlands FCN Treaty Artcile XXI |

(3) with the USA of a "reglonal agreement" exception, and the

German Treaty with EL Salvador of 1952 tncluding a "supranational

community" exceptlon reinforce the view that a customs unton
exception walone.ils tLnsufficient to exclude subjects apart from
Crade matters. Flnally, Lt should be pointed out that a bene-
flclary may stilL claim from the granting state the favours Lt
accord another member state outside the areas covered by the
Treaty of Rome, and. this applles regardless of ‘the impact one
attributes to that Treaty on the MFN treaties. Outside the
areas covered by the Treaty, the normal regime applies; Lt
cannot be regarded that those rights, when granted by one member
Co another, are excluded, by infection, because of the assoc-
Latlon of the granting state and third state Ln other areas.

The MFN rights threatened by the EC are strictly Limited to the

areas covered by the Treaty.

| f the customs union exception, express or implied iLs
Lnadequate, under what exception car e EC exclude MFN rights
from belng claimed? The basis of this exception is the neu
entilty argument. lEs basic outline has already been described.
This now needs to be put iLn the context of international Low, since
Obviously the exclusion of MFN treotiles to rights created with the

bloc can only stand Lf supported by a proper Legal foundation.

What, then, Us that Legal foundattic
In matters related to trade (tariffs and quotas) clearly

the MFN principle Ls excluded iLn respect of contracting parties

CO the GATT by Article XXIV; this stilLL Leaves unresolved the
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posttion of non contracting

trade. The basis of the argument

creates a new economtic enEivEl)as

Treaty of Rome, which by Ltself consgitutes an

the MEN principle. But the JuskL
must be found by reference to g

natlonal Law; the neuy economic en

Lflcatilon by reference to the exti

Ln the case of customs unton: ess

Ehat exception. The problem Ls,

exceptilon has been expressly dent

If the Speclal Rapporteur's stand

exception Us corréckt

Earlff and quota rights accorded by the members to each other
J)LEhLn the union are not protected against a claim by a non
contracting party with a MFEN treaty with a member. In essence,
the EC now argues for an Lmplied economic union exceptilon, which
bould exclude all the rights the member: Cates accord each

other from belng claimed by previou IFN treaty partners. The
justiUfileation of '‘such ‘a vlei Us Ehe the ex ) an extens-
Lon, by cnalogy, of the tmplied customs un \ exception. The
demise of the Latter at the hands of the Specital Rapporteur as
representing a rule of customary L 4 Not nece GrLly “fabkall

o the valldity of the new exceptl clalmed, nce Lt wa

arQued that Lt existed by analogy nLy Ln the fiLp plLace both
belng based on the consequence: f the emergence of a ne ilrfe
nomuic emt(ﬂ,g, tChe mantfestatlion R 1§ L ) N ¢ n LE UnLon
excepktion must be pult ol the te ell; f ‘ Ue rc ed by
Che mplied custor uniton excepttl are r rr ) ne new
context. 't must be conceded, however, that the Speclal Rapporteur's
rejection of the implied custc , exception, iLn so far as the
Same Lssues are ralsed Ln judging Ethe ) Cy L Lmplied eco-
nNomic nlon exception, does iLndeed cast a black cLoud over the
validity of the Latter. The ortginal 0 allowing the
Lmpliled customs union except r re equally applicable agailnst
Che extension of Lt to Lncorporate the economic union exception.

partiles and matters

(and Lt Le ‘submitt

unrelated to
Ls that the Treaty of Rome
reflectdby Article 234 of the
exception to

flcatlon of such an excepktiLon

=

analogous principle of iLntep-
ELty argument seeks Lt Jjusk=

stence of an implied exception

extension of

entCalllLy Lk i an

Ehat the existence of the Latter

ed by the Speclal Rapporteur.

on kthe untons

Lmplied customs

chen
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116.

Prima facile, the MFN principle does not appear to admit an
Lmplied economic unton eéxception, as the new economic cialeiisll
argument would argue in favour of, for the simple reason that
¢tutes do not extend benefits to other economic entities but
to other political entities L.e. states; a beneflcilary state
may expect the bargoined for concessions from Lts treaty part-
ner regardless-indeed dependent-on the Latter's economic
assoclations. From this first principle, an impled economic
unton exception appears an unlikely proposition; the fact Ls

that the member states of the EC have remalned separate polikt-

4]

Wcal. entities,

Hay confirms this pessimism:

"Filrst, as a matter of Ereaty Uinterpretation, an extension
of the customs unton exception to cover the EEC (in fact a new
exception) cannot be tmplied. The defect with respect to the
Lmplied customs unton exception was perhaps cured by the emerg-
ence of a rule of customary international Law recognising such
excepElons . No such customary rule of international Law exists
with regard to the acceptance of an Lmplied economic union
exception, or alternatively, with regard to an Lmplied extension
of a customs unton exception" 29.

In view of the Spectal Rapporteur's stand on impled customs
untons, the defect referred to clearly has not been cured. But

the alternative formulation of the economic union exception does

reveal that Lts basils may. Lle in an extension of an express
Customs union exception, and since these abound, the valldity of
extending that exception to an economic union must be considered

€ s

despilte the conclusion of the Speclal Rapporteur on the tmplied
customs union exception.

The validity of the implied customs union exception as an
extension of an express cusoms union may be tested by whether
the Latter wilL admit an extension in favour of a "regional
clause" - an analogous concept. On this Schwarzenberger states:

"In the absence of an express reservation, a staote can de-

|

mano under the MFN standard the benefits of exclusive preferential

Creatiles, bilateral or multilateral, between the promisor and

29. = P. Hay : Unlversity of PLttsburgh Low Review Vol. 23 1963
p 679
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1 37,

Ehird 'statest . [ 30,

By analogy, therefore, Lt would appear unlikely that an
extension of a customs union exception could be construed in
favour of an economic union exception Lf those granted within a
reglonal preferential system are susceptible to belng processed

under a MFN clause, especltally since a customs union exception

4

V134 3yl ‘5’1 1yYM3LS IS

relates to movement of goods; Lf an extension of it cannot be
construed®Ln’ favour of a reglonal exception Limited to the
movement of goods, Lt s diLffiLcult Co see how Lt could be
extended in favour of an economic unton exception relating to
the wider flelds such as the free flow of capital and the right
of establishment of companies envisaged by thé& Treaty of Rome.
Further,cLoLang an implied exception, whether Lt be economic
unton, customs union or common market ones, represents prima

facle a breach of the rule that bargained for advantages should

Not be denled a treaty partner Ehrough the unilateral action

of the other - except, Lt would appear y “Unere syueh untlatarcalk

action Leads to the formation of a new state. Thus as a matter

d

of treaty interpretation Lt would appear doubtful whether an
extensiton of the customs union exception can be implied in

favour of an economic union.

7
:
2
;
®

M}l

Beilng an economic union Leads to another ground (independ-

b 2

ent of treaty interpretation) on which MEN oblLigat

ons are

clailmed to be excluded - namely that the EC represents a neuw
entity which of itself excludes the operation of the MFEN principle.
The argument does not go dol farvas®Eo~ clatmVERat JEhe ECHLSHD

federal state, but rather that the balance struck between the

EC and the member states Ls akin to that existing in a federal
SCate and consequently, on the basis of this a socLation, the
rights granted by one member to another cannot be clailmed by a

Non member because the relationship between the two member scates
Ls outside that envisaged by the MFN principle Ltself and also

from an extension of the rule that the principle iLs excluded

FoIMYE ysom 3y, 4

Where two states merge into a full union.

As already pointed out, the Speclal Rapporteur cited three

related factors why MFEN rights could not be excluded in respect

30. - The MFN Standard iLn British State Practise 1945 B||L p 109
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of the EEC, militating
Q

The member states rem Lned
the EC was not politically united.
seems to indicate that the neuw

NO matter how extensive

unless Lt was accompanied by political

strange response Un

EC represents a neuw entity Lay in

EC

but within those

operated in were admittedly
spheres, the EC

manner as a Federal state,

as such. Since the MFN treaties
ate. exclusively in, the argument

"n: ~ <
Lnoependent

entity

the degree of

Ehat the esse

and to

against viewing the EC Qs

and sovereign"

because

Such a traditional response

argument

unton.
nce of the
accepking 'Eh
mited - beln
cperare Ln
cnit BXCent
.overed preclL
goes, the sa

able to a full union of states should al ap¢
But even Lf one accepts the criteria LNy
Spectal Rapporteur, thelr applicatior he E
LLy endorse his conclusion. They are only jus
Lnterpretation of the concept of erevLgntyskt
the member states are, after membership, =l bl
"sovereilgn" Ls open to the objection that iLn ¢
flelds, malnly commercial polLlcy ne member
by Lndependent while Ehey remain - boui y the
It Us the EC which have exclusive c petence t
commercial sphere. [fer s e rue EhaE it mber
Ealned thelr national -administrations, for ex
purpose of collecting customs d e85 = ¢ ’
Rome continues to bind Ehem, Ethet oe r
pendent" Ln commerciLal matters. j €he \ r
of the word, the member states are not "ind
ctal matte They are independent, Lt Er
sense, Ln that they have retained the fiiy ik
the Treaty of Rome-which they are perfectly er
regain the right to deal iLn the commercial
sCates are certailnly iLndependent n all phere
eénvisaged by the Treaty of Rome but iLn c erc
exercise restdual type of iLndependence.

only a

31. -Yearbook of the |LC 1975

could

This g
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at the
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exack Ul
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not succeed
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economic
the same
be

e EC

treated
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e regime applic-

the
Nnot nessar-
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LUusLon

endent" and

specified

ire anything

of Rome.
n the
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reaty
L nde-

Eanding
commer=
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uing

member

,Lde those

ters, they
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between power and right dominates the issue of sovereignty as

well.

Q power concept,

As already polnted QU RN
and hence divisible,
the commercial spheres the EC
goes against the Spectial Rapporteur
member states have retained thelr

Ls only correct Lf one regards sovere

exercise

cannot be Lent out or divided; on this

states are the only units exencisting

Ehey retaln the right to dismantle the

powers it exercises. Hay explains

"Even Ln areas where the EEC Lnst

Lve competence for Lnstance Un matters

of soverelgn powers from the member states.

Ls LLLustrated by the fact that tEhey can
by mutual agreement" 32.

On this strict interpretation of "
"sovereignty" the Spectal Rapporteur's c
justified. Ultimately, Lt Ls the absenc
within the EC that justifles such a conc
this absence needs to be qualifiLed d
unton Ls envisaged by the Treakt. f Rome
advent of direct elections to the Strasb
present, the Limited powers exercised by
with the continuing domination of Europe
natitonal Level, justifies the conclusion
member states are not united.

It may be wondered whether Ln fo
adopted by the Special Rapporteur )
of the EC. The extensive classifl i
CO the EC revealed that an alternative
concepts as "independence" and " are
Nnowhere more appropriaote than L appl
established concepts are to take account

W
N
.

o ] 20 Supra Footnote 29 p

Hay

thelr competence Ls based on a delegat

conclusion that

sovereign powers;

sovereignty

gnty as a

=2

Ehis

LO

.ew, cle

‘eretgn p

y Ethere

viewpoin

P
|

a)

nclusions are qutite
f political unton
Jjston, though agatin,
gree of political
eLevaCeo now by the
urg Parllament. However at
N body, coupled
f ( LLEL okt the
hat poliltLcally Ehe
he strict approach
ranted 'on the facts'
ndergone tn relation
erpretatiton of such
ey " avatlable, and

WELons

commenr
and Nno
Thi

dissolv

.ndepend

of the

sovereignty be regarded as

one can accepkt thakt Ln

this
the
Such o view
quality which
arly the member
owers since

by ending any

G2

exercise exclus-
ctal polley. ..

E a Ercansfer
s difference

e the community

ence" and

the EC Lf such

novel condiLtions

7
=t
3
n
—
g
&

P

91 ‘lMYMILS S

A 0132 3y

d

M) 3

FRINCMYE ysow ayy 4




120,

created by the EC. If the more flexible approach to the concept
of sovereignty had been Qdopted, recognition of Che exclusive
control the EC have over the Limited filelds it exists tn could
have followed; the consequences of creating a new state part-
CcUlarCipSinitEs Lmpact on the MEN principle, could have been
accepted in the spheres that the EC does operate exacktly o5 a

state, particularly since these spheres correspond precisely

Co those where the member states no Longer can ack. | 'a" de=
gree of Lnaccuracy flows from this Limilted recognition, because

the member states persist to be states Ln all other spheres,
surely a degree of Lnaccuracy Ls Likewlse Lntroduced by viewing
Ehe position of the member states as intact in all fields iLn

Llght Yof lEhe reallty brought about by the reaty of Rome? This,

Lndeed, was the reaction of the EC to the Draft Articles Ln

thelr present form. They stated:

"In view of the requirements of reglonal ULntegration as
encountered by the Community, the Community would LLke to point

OUE once agaln to the International Lauw Commission that, in

thelr overall conception, the Draft Articles are directed
exclusively at states and appear to Lgnore integrated groups
oifsiEa Eelsiioh groups in the process of integration...One should
Not underestimate the fact that, while the trend towards regLon-
al Lntegration affects the application of the clause, Lt also
goes hand Ln hand with a transfer of its application from the
State to the reglonal Level" 33.

Specifically in relation to Draft Articles 15 and 16, the
EC poilnted out:

"The proposed wording does not take iLnto account Ehe fackt
that the state members of the Community have relinquished all
Powers Ln the fleld of trade policy to the Community, and, as
Lndilvidual countries, no Longer have the necessary means of
fuLfLLLng bllateral commitments Ln these areas. They no Longer
have Lndividual customs tariffs" 34.

. . | Anncoanch L ane s o o 2
Thus adherence to a traditional approact Lgnores the

- Fhe reqabtu l 1 = | \
fundamental changes brought about by the Treaty, LndLcating

W ke

3. - Report of the |ILC 1978 p 448
34. - Lbid p 449
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121 .

perhaps that a more flexible approach reco

gnising apportionment

beCween member states and the Community may have been more

appropriate. Since the trend today ULn the
reglonal integration, the unsuiltability of
Ln a world that knew only soverelgn states

a ground for progressive codification. 35,

A further polnt should be noted Ln the

world Ls towards

concepts created

could have provided

Speclal Rapporteur's

treatment of the relationship: he Laild great stress on the fact

F

tEhat Ln treaty matters, the EC appeared to

rema

of iLntergovernmental organisations (L.e. the Ef

CC

to the treaties of the member states) as ac

Ltn on the plane

did not succeed

cepted by the ILC Ln

preparing iLts Draft Articles on state succession.

I is_ signilficant Ehot the ILC on su

while concluding ultimately that the Treat

CCRsSS

on the "iLntergovernmental plane" recognised tha

posed by the EC:

ton of states,

Rome rematned

C o problLem was

"While the EEC Ls not commonly viewed as o union of states,
LE Ls at the same time not generally regarded as being simply a
reglonal international organisation. The direct effects Ln the
nattonal Low of the member states of regulatory and judicial
powers vested Ln the Community organs gives to the EEC, Lt is
sald, a semblance of quasi federal associlation of states" 36.

These comments certalnly appear to qualify the significance
of the conclusion that iLn treaty matters the EC remained purely
on the "governmental plane" to the new entity argument since it
recognises that the EC are more than simpl )y regional inter-
national organisation. The Specilal Rapporteur on MFN clauses
Qppears to have Lgnored this recognitdl by the ILC Ln evaluating
che relevance of the treaty succession ¢ L n to the argu-
ment presented - that the EC represented a new entity. He
Qppears to have concluded: because the EE oes not succeed to
Creaties, Lt cannot be considered a new entity when really the
'LC's comments only supported the conclusion: the EC may be a
New entity, but iLn treaty matters Lt remains on the intergovern-
mental plane.
35. - This question is dealt with more fully tn Chapter 6 under

"Reglonal Integration and the ILC".

18

36. - Yearbook 1972 VolL. 2 o

2
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It Ls of course stgnificant to one's determination of

whether a neuw entity has been creaq

£

ed whether (t presents

Ltself as a unified entity with respect to third parties.

Hay defines the issue in relation

"1 iLs the Community, rather

member states, which wilLL negotiate trade agreements.

€o the MFN priuncliple:

Ehan the Lndilvidual

Representation of the members by the union may well taoke

place with regard to agreements to
Lncepktion of the Commumttg, RN e

does not, by Ltself, permit any co

the effect of agreements aNtedating

problLem then s stmply whether the
Latlon alone, however close, yet

uniton, results iLn a new entity to
not apply or to put Lt more strong

Part previously existing agreement

Language of the applicable EEC tre

234 paragraph 3) does not 90 this
extstence of prior commitments, th
concessions made by them to each
form "an Lntegral part of the esta
The continued existence of treatie
the formation of a neuw enRELENR LE
areas from the application of thos
On this point Lt should be n

delegate argued before the Legal

nssembly of the United Nations that

Uhich prowded for succession by a

0S the EC to member states' obliga

obligations nouw governed b

CO Lnclude such a draft acktelendes

Considerable support the submission

"succession of states means the
Adnother Ln the responsibility for

ceérritory. Replacement seems to ¢

€Nt and not partilal transfer or cor

37. - p. Hay Supra Footnote 29 p

vy

com

(@]

that c«

clusitons with regard to
Ehe Community. he
fact of economic assoc-
short of political
hitch the MFN clause does
Yy, which terminates in

LeLpankEs, The

+H

T
o
@
-
)

Y provislLen Ltself (APCLCL@

ar; while recongising the
nemoer cace 1gree that

her under he ‘EEC Etreaty
LLshment ¥ reEhe ommunity".
Lsekthus recognised, while

argued, excepts certain

treaktles! 37
ted that the Netherlands
ntttee of the General
o rule should be established
ommunity of states such
Lons N LugnEn cegard o Greakty
s 5 The |LC declined

pLtte the Logical appeal and

enjoyed on the grounds Ehat

f one state f’)g

the Lnternational relations of

complete replace-

ferment of powers to conclude
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treatiles” 38. This iLs Crue enough , byt

answer the question of why the principles

apply Ln respect of a partial transfer of

the princlples themselves would n

~ |- ~ - ~
VL appea

exclude such a possibility.

does

Nnot appear to

of succession cannot

conf

e

erment of powers:
[ ’

automatically

The Umportant poilLnE however, and one recognised by the

39

Court of Justice iLn the ERTA case Ls t
Ltself can be bound by agreements which
member states only, the Community doe \
members Ln respect of particular treatie
example belng the GATT. This goes agains
Rapporteur's conclusion Ehat the Treaty

Lntergovernmental Level, and indeed would

the rights granted from one member to anoth

ed by o beneficlary state under an VFN Erec

A=
NE L
~A
ra
he
) €
B -
E Ehe
£ DRan

EC Ltself Ls the "granting state"; the andc¢
Ehe EC N deals with, which obviously excludes the
Oy one member to another. The EC has in f
accord with Lebanon Lncorporating MFN treatmen
concluded an MFN treaty with Yugoslavia.”

that a member state would nouw conclude a MFN 't
covered by the EC. This fact indicate ele
Ln the EC to the bilateral MFEN treaties of tt
The exclusion of MEN rights held by non member
“reaties with member states appears the Logical
concluding that the EC succeed to embe
creaties where the Latter ers the same o
~egal foundation for denying the right ot a
state bargained for must be found h ever; th
Lon can only be that of a change of circun r

)ncludes that the creation of a cu f

“he operation of the MFN principle on thi )rO

"even Lf we suppose that the establist

-ateral preferential system con es a f

he clrcumstances and that this change had

38. - Yearbook 1972 Vol. 2 p 18

9 = No. 22/70' 1971 Rec 263-29¢ .

40. - Costonis 5 - Common Market Laow Review p
41. - "The European Communities' Policy to Ea

Chaltham House p

since kthe Communtity

Ly bound the

cCLEe succeed iLEs

most conspicuous

pecial

ne remains on an

2ar to except

from betlng clailm-

r ecau =) NnNotuw Fhe
the natlon that
right granted
er ered unNn an
AT, 1970,
LnconcelLvable
reaty Ln area
f ucce Lton
ember Cates.
\Ces under

consequence of

' MFN

ject matter. A

t Legal foundatr-
¢ Sal gnon

3O ¢ n exclude
e

E of a mulLtlL-

nental change in

been envisaged
426
Cern Europe"

5'1‘1yymals 15 K

{0132 3y

d

7
=t
3
n
e
;
o

M} 3

PRI00MYE ysow ayy 4g




124

n
-l
by the parties to the Ereaty providing for the most favoured
natilon treatment, the clausula would stiLll not come Lnto pILas U')
Lt cannot be Uinvoked by a state when the state Ltself brought -4
about the changed clrcumstances... |t rests entirely with the 3]
granting state to refuse to accede to the multilateral agree- 2
ment establishing the preferential system" 42, p
Hay agrees with this conclusion, Lsolating the specific 3
floaw of the change of clrcumstances argqument Ln Lts application o
Eo customs unton: ?-‘
"It seems untenable to malntaln that, absent polLECcall [y
pe
unton among the partilcilpants, the changed circumstances of one
of Ehe parties should justify a modificat n by tmplication.

This follows from the genecal rule Ehab an

a

J fecognlLElLon of

\ 0132 3y |

che effect of changed circumstances requires more than the
voluntary and unilateral change of clrcumstances by one of
Ehe Epeatly iparkErerstl 43,
This emphasises the role played by political union; in
fact the regime under scrutiny produces many of the features
traditilonally flowing from a political union of states, such —

as the creatlon of ULnstitutilons whose decilsions are directly
blnding on the member states, and results Ln o body of Law ~
Chat Ls directly applicable on the individuals of the member o
states. lE Ls clear that this conclusion Ls justified onlLy %
On a strict interpretation of the concept of political union. ®
=ven on thils interpretation, Lt seems an oversimplLification :
0 assert that politicol uniton Ls absent fri the EC when in ;
fact a degree of polLitiLcal union does ex Ln the form of -

direct elections to the European ParliLament The net effect g

of the EC, constdering the fundamental changes brought about -

: = ! ‘ 4
oy the Treaty of Rome, would appear iLnitilally to upport a ’_‘
'‘change of circumstances' approach To reject this descrip- “_‘
tlon Ln part because the changes brought about were voluntary :
and unitlaoteral, but allow a change of circumstance when a full g
Jnton Ls achieved - though Likewise the Latter may have been -
voluntary and unilateral, aoppears Lncon: ent. g.
42. - Yearbook 1975 Vol. 2 p 17 A
43. - Hay - Supra Footnote 29 p 681
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Conclusion:

problems for the MFN principle.
from the unique nature of the EC which the MFN principle,
bastcally to regulating the relationship of
diffiLcuiLE Eorcometo
approaches the problems,
Two broad solutions
resolvieds Ln Tavieour of
nise the novel features of the EC,
tLhese novel features have no

principle Ls a demanding taskmaster - the

The preceding argument reveals Ehak

the EC pose

These problems stem Largely

geared
sCates, has found

Cerms with. From whatever angle one

the answers provided appear tncomplete.
present themselves. The problems could be

Ehe MFN principle; that iLs to Sal, . recog=

ultimately,

the

but malntailn that,

Lmpact on the principle because

IS ~ r

~ =1 clbknt -
creaciLon OT Q state

Like structure, or a Limited federal structure or a supranatitonal
structure Ls Uinsufficlent to exclude the operation of the MFN
principle for the simple reason that, whatever else they are, the
EC cannot be regarded as a state. The principle exacts an

onerous

to display statelike features iLn certaln telds Ls ULna

DeGaxs e

standard before LE Us

the Ldentity of the granting state and the

activating the MFN clause, generally persists. The preceding

prepared to step tside; merely

'juqu(j}t'o

third state,

discussion has shouwn that, however, unjustified this may be,
Che MFN clause does not in Ltself admit recognition of the
fact that in relation to the subject tter betng claimed by the
ceneflclary state, the relationship Che gt LNng state and
third state within the union has altered radically as a result
f both belng members of the E he s roact Lmp Ly
admit this realilty in the are f » the EC, and
exclude the operation of the principle on thi yround The
léakness of this approach, however Logical Lt may appear, i
Chat Lt Lacks Legal foundation. The nshtp of tChe
INd the MFN principle must therefore be governed by the first
Approach tndicated, because that che result reached by the
applicatilon of the Legal rules. The concluston must be, there-
fore, that the creatt of he E oes not in ttself exclude
Ne operation of the MFEN pr cLpLe O > equently, the rLr,hL;

@)

cCcorded by

member may be Legally claimed

Wiy
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oYy a Nnon member beneflclary state unde
member. Clearly the Contracting Parti
vented from clalming from the membe

=
-

~
respect to trade and the movement of q

r a MFN treaty with a

€s to the GATT are pre-

SCates the rights

tn

000s that one member

grants another, due to Ehe customs union exception contalned

Ln Article XXIV of the General Agreeme

represents the Limilt of the rights exc

of the MFN principle: all the other ri
o another under the Treaty of Rome (t
workers and services, the right of est
on taxes, patent rights) may therefore
the Contracting Parties. These non Er

be clailmed by a beneflciary state unde

member state where the Ereaty Ls expres

. | 48 .
unton exception. Clearly were such

eéxpressly stipulated, a beneficlary not

Legally claim all the rights accorded

C

staCte to another, Ln Light of the Speci

of an implied customs union exception.
for, that no Legal foundation existed
Chat the rights accorded from one memb

A

extended to non member MFN parties.

44. - This would apply whether the be

of GATT or not.

nE. This however,

Luded from the operation

-QNEs granted by

he free flow of

one member

caplbEal,

ablishment of compantes,

Legally be clailmed by

ade rights may
r an MEN treaty

sly subject to

N exception LUs
r< r\A ~ F 5

by the granting

Tor the ECYs dec

Lilkewlse

wikth a
Q customs

Nnot

oarty to GATT could

member

dental

ear, there-

Laration

er to another will not be

eflcltary state Ls a member

5°119YmaLs 15 K

\s\eijv1aa ay |

2( A\

$
£-
®

M

PoH0CAVS (sow ayy 45




CHAPTER 6

129

Reglonal Integration and the Internatilonal Law Commission:

The
problems created by the operation of the MFN principle Ln the
conptexE.ofi suprenabiocnal 9roups such as the EC brings iLnto quest-
Lon the refusal of the ILC to Lnclude a Draft Article dealing
with this Lssue directly. There are, Lt Us submitted, two separ-
ate Lssues involved iLn this question.

- whether the Draft Articles should oe extended to iLnclude MFN
treaties to which supranational groups as the EC are parties,
thereby making the rules contained in Chiose Draft At iteles
applicable to such treaties. At present, because the Draft
Articles are Limited to states, such treatiles are excluded.
= whether the Draft Articles should incorporate the customs
unton exception on the basis of "progressive development".

The ILC decided ko inclLude netther, apart from a provision-

/

al article dealing with the Latter. (Article 23 bls). The very

fact that Legally such favours may be cloimed by a beneficiary
vho Ls not a member of the group under an MFN treaty could be
regarded a lLending a degree of urgency 'kt uch Lntervention.
This brings us to the determination of the second question

posed on p 97 ., If the Legal position will not admit such an
exception (which, as shown, Ls the case) are there grounds juskt-
Lfylng the inclusion of such an exceptio n the basis of "pro-
gressive development"? On this, the Spectal Rapporteur iLn

commented:

" The expression of such need would iLnvolve a value udgment
QS Lo the desirability of establisl ns ur ns. WwWhether
the formation of such groupings is desirable or not Leads us
from the fleld of Law to that of economics, which the Commission
may. mot, wish Eo enter'™ 4

This seems unsatisfactory. The desirability of customs

union would appear to be secondary to the fact that they exist, and
Ln ever Lncreasing numbers; Lt L this reality that any rule
Should direct Ltself. The explanation of the ILC's refusal to

1. - Yearbook of the ILC 1975 VolL. 2 p 19
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Lnclude an Article forwarded in 1978, seems more iLn ooint:

. : ; : : ; . :
The Commisston, bearing Ln mind the inconclusiveness of

L 9}

the comments made thereon... 2.

Likewise, this appears an iLnadequate explanation of the
ILC's refusal to include such an exception. As was pointed
out Ln the Sixth Committee:

"1t was unsatisfactory for the Commission to have fatled
to Lnclude a specific article on the customs union excepktion

"
-

because of the alleged "inconclusiveness of the comments to

which reference was made in paragraph 58 of the report. |t
was only falr to point out that the majority of iLntergovern-
mental organisations which had submitted written comments were

favourable to the iLnclusion of a specific exception for customs

unitons and free trade areas" 3.

There are broader objections, however, to the |LC refusal

to Lnclude a Draft Article on customs untons. As the Commission
stated Ln paragraph 63 of the iLntroductory commentary to the
Report:

"It wished to take iLnto consideration all modern develop-
ments which may have a bearing upon the codification or pro-

gressive development of rules pertalning to the operation of the

clause" 4,

: Y - A : "
The trend toward regitonal iLntegratlon Ui 2l W B

Lopment Ln relatiton to

)
=

anything, the most significant modern de\
A . — K I G o i o e red 1N V-l
the operation of the MFN clause. As wa >bserved Ln the Stxkth

Committee:

"Many developing countries, as well as developed countries,
were members of customs untons or free trade areas, and Lt would
clearly be unacceptable Lf states participating Ln such ventures
Ln regitonal integration were obliged to extend to third states
the advantages which they accorded to each other as an essential
condition of thelr membership of such an assoctation...such

. . . — o : <~ R Fhe develoopoed Nnd -
assoclLations existed everywhere in both the developed and the

developing world" 5.

\/ ~ | . e | 10 7 / | /" 1
2 SIS eurpoook o Che G el VoLl ‘ )
3. - Report of the Sixth Committee 19 U.N.Document A/33/419
1 \/ 1 — ] A ~
4. - Yearbook of the ILC 1978 VolL. 1 p 2o
O. = Supra Footnote 3
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The EC argued in much the Same veln against the realization
of this Legal right of g beneficlary to claim such favours:

"If such an exemption did not exist, Lt would be necessary
to create Lt; otherwise, states would never be able to decide
to establish such systems. Without Lt, all the advantages

artsing from systems of economic tntegration d have to be

shared with all the third states Co which member states were
bound by treatles contalning the most favoured natlon clause.
lt Us for this reason that the customary rule has been established
and Lnternatlonal Law should acknowledge Lt,even Lf the rule and
current practise did not already exist" 6.

These arguments become all the more compelling iLn Light
of Article 12 of the Charter of Economic Rights and Duties of
States which expressly endorses the right of all sCates to parks=
Lcilpate Ln subregilonal, reglonal and interreglonal cooperation Ln
the pursult of thelr economic and social developments. In Light
of this right "Lt was therefore Lncompreher ble...that kthe
Commission should have falled to take a o« Ltlve declsilon on
that matter" 7. Certainly the Legal right of a beneficlary to
-Lalm the favours granted within a system of regiLonal cooperation
such as a customs or economic unton, as the EC's comments iLndi-

cate, hamper the realization of the right orovided under article

12, and potentially render its realilzation tmpossible. On tEhtis

polnt, Lt was Later pointed out iLn the Sixth Committee:

"There was nothing Ln the draft articles that went against

Che sovereign right of states to form themselves iLnto regiLonal

Or subreglonal economic groupings iLn accordance with the Charter

f Economic Rights and Duties of States. The Commission had
aCknowledged that right of cstates and had taken a deliberate

And reasoned declslon regording the application of the most

Tavoured natiton clause. The question was not whether states

Could form themselves into economic groupings but rather whether

°r not the most favoured nation clause system applied in those

< . = eanlon has ARSEred Lhl ERa ot e
-Lrcumstances. The Commission has answered Ln the affirmative" 8.

©. = Yearbook of the ILC 1978 Vol. 1 p 451

’+ = Report of the Sixth Committee 1978
S. = Lbld p 25

7= o
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130,

It should be pointed out Ehat the Commisstion in fact
expressly denied in para. 58 of the Repo at such an answer
followed from thelr silence on the mattep. in Light of Ehe
finding by the Special Rapporteur Ln 1975 that the customs
unton exception did not represent a rule of customary Law, Lt

Ls submitted that the conclusion "The Commission has answered

Ltn the affirmative" Ls ULn fact correckt It Ls submitted, houw-
ever, that the justification of the |LC's position,argued by

this representative, in separating the right expressed in
Article 12 and the operation of the MFN clause, Ls unsatisfact-
ory Ln two respects. The first is that the |LC expressly stated
Lts Lntention, in paragraph 63 of the Rep rt, to examine the
operation of MFN clause iLn the context of LE: relationship

with "modern developments which may have a bearing...to the

operation of the clause". The right expressed L

would appear, therefore, to be highly relevant to the deter-
mination of Lts relationship to modern developments. The
relationship between Article 12 and the operation of the MEN

principle Ln such groups cannot be regarded as separate Lssues,
as the Representative in the Sixth Committee suggests, because

Ehe Latter has a very direct impact on the reallzation of the

right proved Ln artilcle 12: the process of tntegration become
Lmpossible Lf non members of the group may claim the b

accorded by members of the group to each other, iLn the exercise

of their Legal rights. And, as shown, the wldespread existence

of customs unlon exceptions in MFN treatie nly affords protect-
Lon to a Limited type of favours - specifically trade and tariffs.
lE Us unrealistic, therefore, to view the » eparate, and
Ln any event, inconsistent with the express desire of the ILC to
Eake Lnto account the relationship of the MFN clause to modern
developments. The trend to regilonal integration Ls perhaps the
most significant of such modern development sanctioned under
article 12 of the Charter of Economic Rights and Duties of States;

tates under MFN clause at pre-

the Legal position of beneficlary state

" 3 } . . o o 2 oo B | F 1 < he =
.sent Ls out of step with this development. e Ls Ehe fack of Ehis
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131 .

development, rather than Lts desirability, that o Draft Article

on customs union exceptions should address Ltself to. One repre-
sentative Ln the Sixth Committee commented:

"A state bound by such a clause might be prevented from
becoming a member of q customs union...This would be an unforkt-
unate result for such assoclations were regarded as instruments
of trade Liberalization and economic development" 9.

This does not Qppear to be totally accurate; as the Spectal

Rapporteur indicated in 1975, customs unions do not necessarily
Liberalize world trade but rather the trode of Lts members.

Certalnly they are accepted now as Lnstruments of economic

development, as reflected Ln Article 12 of the Charter of
Economilc Rights and Duties of States, If the Draft Articles
are to take account of modern developments, they should, LE Ls

submitted at Least be consistent with this development recognised

Ln Article 12, rather than, by Leaving matters as they stand at
present, act as a potential'restriction « “his development.

This, however, Leads on to the final )bjection to the |LC's
refusal to ULnclude the EC,or any reglonal group similar to LE LR
the scope of the Droft ‘Articles.” Slr Franci: Vallat argued per-
suasively:

"EEC Ln fact existed, and was now the Largest Erading entity
Ln the world. The problem was therefore a Jbstantial one and
could not be Lgnored, for Lt would be pointless to eloborate g
set of articles that bore no relation tc reality...The treatiles
negotiated and concluded with states by EEC were certainly
governed by international Low. The Commission, as a body con-
cerned with the codiflcation and progressive development of
Lnternatilonal Law, could not afford to Lgnore new problems that

arose in the sphere of internatlonal Law. Moreover, the treaties

concluded by EEC were binding on iLts member states...That was the
factual and the Legal reality. I f the International Low Commission
chose to place EEC and similar organisations outside the scope of

. { 't . o 11U ) tnstrurm 1plle on k. e ‘v"(")f,'
the draft, Lt would deprive the future Lnstrument on the mo

favoured nation clause of much of iLts impact iLn maotters of trade"10.

9. - Report of the Sixth Committee 1978 p 23

10.- Yearbook of the ILC Vol. 1978 p 43
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If, therefore, the Draft Articles are to speak meaning-
fully to the future, thelr exclusion of such reglonal groups as
the EC Ls ‘surprising. This would be true Lf the EC were the
only regtonal group in existence, since it accounts for over 25%
of the world's trade. But as already pointed out, regiLonal iLnte-
gration is belng pursued all over the vorld, and Lf anything,
this trend is Uintensifying. As the posittion Ln relation to the
EC has already been settled in practise, the utility of such a
Draft Article would be reaped by new members joining the EC .
other reglonal groups and future experiments in reglonal inte-
gration, and not directly by the present members of the EC.
If, in the future, a substantial number of MFN tEreaties
are to iLnclude reglonal groups as the EC (and the present treaty
relatilons of the EC indicates that this will be so) the utility
of the present Draft Articles for the future would appear greatly
Lmpalred because they exclude from their scope such groups.
This fact would appear a strong argument in favour of Lncluding
within the scope of the draft Articles MFN treat entered into
0y supra natitonal or reglonal groups, and this could be achieved
without necessarily having to decide the more iLnflammable iLssue
of the customs union exception.
lt could be argued that Lf this development iLs pr gressing
Ln any event, incluston of such a draft Article Ls unnecessary.
This, Lt Us submitted, nevertheless does not resolve the question
of the proper relationship of the draft Articles to thi evelop-
ment. Moreover, inclusion of such a draft Article specifying
Q customs unton exception would confor € ractise on
Ehe subjeckt. The reallty Ls that whenever a \won or
reglonal group has been created, the member ' f such
untons have not extended the beneflt granted to each other tEo non-
member MFN treaty partners. |t was satd Ln the Sixth Committee:
"No one had been able to cite a single case where the
treatment which staotes members of a customs unton granted each ‘
Ny
other had been clalmed to apply to a state beneficlary of the ,H;
f
most favoured-nation clause". ij
e
I/
| e
1. - Report of the Sixth Committee 1978 p. 22 £§~
A
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This in fock-Ls nak accurate; as already pointed out,

the Soviet bloc countries did claim the favours which member
Statesrofy ChasEE granted to one another under MFN treaties.
What Ls Erue ,however, Ls that there (s No case in which such
a clailm has been granted by members of g custom unton. e Cs
fundamental to the process of integration that such favours
are not extended to non members., The Legal position at pre-
sent supports such an EXEensLons ~AS Long as reglonal groups
extst, the favours granted within them will not be extended
€o non members. The mere Fack vof Ehis practise, especltally
Lf pursued Ln violation of the treaty partners rtghbssulsoan
Lnadequate basis on which to Lncludet- Lt would create "in
effect, a statutory Lnterference with a private contract" 12.
Sitr Francis Vallat however argued that safeguarding the inter-
ests of the non member may itn Ltself be an unsound ground on
which not to intervene:

"The general expertence had been that state: ulth most

favoured nation clauses had not wishe uch clou: to con-
stltute obstacles to states tntending t jolning a customs
unton or other similar associLations of states' 13.

The objections to Lncluding a regional group such as the

EC from the provisions of the Draft Articles may be summarised
as follous:
= the Convention on the Law of TreatiLe y £EO which the present

H ¢ \ " F I A 4 } Y=o | 'i,‘y‘ Eec
Draft Articles were designed to supplement, had been Limited

FREhenifactt EhaENERe study of the treaty relations betuween
states and international organisation € ) conducted

as an independent topic by the |LC

T uncertain ty, stemming from Lts novelty, as t vhat exactly

Ldered LE an internaki al X P
the EC was; some members considered Lt an in rnattonal organ

. . e federation, others a "suoranakione
Lsation, others a Limited federation, others a upranational
state", some a "confederation"; how, therefore, was such a

roup's tLnclusion to be defined?

(@)

{ i = Ls Vc at ed the attack against the Last
Again, Sir Francis Vallat Led the attack QQC t La

Oobjection:

1 p 130 per Mr Quentin Baxter

.“ i\

|
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"The fact that q Jjuridical Phenomenon was new did not
relleve the Commission of LEs duty to deal with Lt. Indeed,
Lf Lt took the viey Ehat Lt must Look backwards rather than
o the present, then iLts work would be obsolete before Lt
had even started" 14,

It Ls submitted that on balance, the arguments in favour
of including regilonal groups Ln the Draft Articles ovtweighed

Ehose agalnst Lt. The desire to malntain a degree of symmetry

with the Convention on Che Law of Treaties can only be relative
Eo the strength of the arguments for including such regtonal
groups. In any event, as the Commission Ltself pointed out Ln
Lts Lmthoductorg commentary, the present articles are intended
o constitute an autonomous set concerning the Legal rules
relating to most favoured nation clause; they are not tntended
to form an "annex to the Vienna Cconvention" 15. Lilkewlse, the
second objection assumes that such regLonal groups as the EC
are international organisations and uLLL be covered by the
Lndependent SCtudy; as the wildely divergent views on vhat the
EC were revealed in the 1978 di cussion of the ILC, this Ls by
NO means certailn; the Special Rapporteur himself stated of the

CELDE

i 1 1 N O Leakl N onoer L1 < -3 ‘1 N "
"Nor was Lt an international organisatior properly speaking

The trend of the world iLs iLncrea Lngly to conduct Lt economic
relatlons on a reglonal Level, and not o state el; Ls a
Crend which once started, Ls Likely en J o In thelr pre-
sent form, Lt Ls certailn thc the Draft r Le LL t e Nno
relevance to MFN treaties Lnvolvinag ch group The certailnty
of this Limited impact, it is submitted, Ls o persuasive argument
tn favour of Lncluding such groups, outweighing the more technical
objectilons to such an extenstion. Moreover, Lnclusion of such
9Qroups could have been achieved without taking a stand on the
customs union exception. It Ls strange, nererore, thak of Ehe
t@o Lssues Lnvolved Ln this question, a provistonal draft article
should have been produced on the more controversial topic of the
Gustoms unton exception. The principal objection to iLnclusion of
14. - ibild p 53
15. = Report of the ILC 1978 »o
16. - Yearbook of the ILC 1978 Vol. 1 p 40
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135.

Ehis exception was to "avolid LmstttuthoLLszg OLSCPLmLﬂOtLOﬂ”17;

agailnst this (¢t can be argued that Ln Light of state practise

Ln . this respect, such dLscerLmothn

eévenct, whatever the Draft Articles provide for.

stlence of Ehe Draft Artlcles on Ehic

problem of bllateral MFEN Creatiles ogf

Ls Lilkely to result Ln any

except

countrti

Muheover, Che

Lon Leaves the

e€s forming such o

unton unresolved and remain to pe determined by customary

LmternotLonoL Law "wikh all the uncertainty

If, as the mojorLtg of members felt,
clalm the favours granted by members

billateral MFEN Ereatiles, such o Legal

saurce of felckion Lf Ln practice, th

whelming members of cases clailmed, aq
Thits practliice Suggests that perhaps t
have been codifled. Agalnst this Ls
oif e s Ppractice, the extstence of ¢
the determination of compensation due
dented favours 9ranted by the member
Legally entitled Eo such favours,
Ln the Lnterests of Ehe convenience

N

customs unitons Seemsunbotomced.

vas. o, pelibteol one: whichever positio

bound to displease one stde.

and offended the Supporters of the exc

ability of the pPolitical unacceptabiL

adopted, pertnaps: Ehe | L could have
consequences of their position. The
a fundamental divergence of vie

o e provistonal article on the cu

Draft Articles rematining stlent, perhaps

dilvision.of views.

o 1=kl E

- ibid

128 per Mr Tsuruoka
53 per Sir Franclis Valla

- N
@
D O

o

Q benef

of a cust

chat implied" 18,
Lclary may Legally

oms union under

right can only prove a

Ls right is not, in the ovepr-
NC certainly never granted.
he customs unton should

Che fact that even Ln Light

Legal right s relevant to

ceneflclary when

YLon Eo another when
Ce this right purely

ectilve members of

the mailn problem

’
LC adopted, it was
Neveral "fjf'r()‘,
. Lven kthe Lnevieke=
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mao
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the scope of appeared

nageaon

and interest o
been expressed.

nis

(@]

0

()

to the context E operates iLn - r

economic aspects constitute Lt main t
lt would appear, however, that th
momentum. The Draft Articles opr Jced
"clarification of Lts Legal gotesrh
ance 5o UNCISIRA They represent a f
MEN clause. iy ubEs. cepopk im0 (5 RS I
"The Commission considered that Lt
Legal character of the clause and the

Lng Lts application and that UM s

effect of the clLause as a Legal. Lnst

abls aspects of iEts
the

Lts studies on broadest

ever, entering flelds outside iLts f

The Commission contacted seve

practical applicatio

possible fi

appear
cC '8
clause
ecognist
N rit -
(=) E
)
-
| | 4
¥ — “ +

ested agencles which had practical experient
principle, such as UNCTAD and ATTS Later Ehg
flned Lts position more precisely:
"The Commission has attempted Lt matntailn
Lt set for Ltself between Low and economtics,
Co resolve questions of a technical ecor s
Long to flelds specifically entrt ed 't ther
organstations. On the other hand... .shed
sLderation all modern development ht.ah il
the codification or progressive devel ment of
atiton of the clause" 21.
Thus the Special Rapporteur trod a Line ¢t
Lngly fine between Legitimate ULnterest: f
nose properly belonging to ar her nited
frequency with which the Special pporteur
this delicate balancing act iLs Lndicakive pert
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was not the appropriate body responsible for producing the
definitive statement on the MFN clause. The problLem was that
having commited itself to codifying the MFN clause, Lt became

apparent that the most meaningfu

made depended Largely on a polit
Lts Le

MFEN rul

once made, would determine
the Legal aspects of the
ILC was eminently qualified to r
For tuwo
The

MFN

eristic competence.
a Limited judgment.

Legal aspeckts of the clause

Article 7, the MFN principle Ls

natlonal Law; the rules regulattl

a MFN promise has

Ln a treaty. Clearly, therefore

MFN's operation wilLL be provided

on the Law of Treaktles. But ace

claim thaot the MFN

Legal rules, and not an "annex"

Draft Articles are Limited Ln anc
Limited substantial impact, by
Ltself; not only are the parties
grant MEN treatment, . al f
the terms of the promise and, ha
free to determine the e e
34 L. hese cructal al- 3 N € &
Ne nature tf the MFN ¢

re re Limilted tt r r
Ehe sUb - e £ ¢ ( ¢
clause nece arely perate at
moreover, Limited LU her ‘

"The Draft Articles... Lald

pEher words, rule ha s

jree. . n diufferent provision
Ghe clause, as provided by Artic
/ - Repor of Ehe L 197 C

Lt sk

been made. Thi

acblcles consk

L contributtlon thakt could be

Lco-economic verdict which,

sEtabLon . As far as

@D

gal manif

€ are concerned, clearly the

ule, and Lt did so with charact-

however, thils produces

tEhe nature of the

Ltself; as iLndicated in Draft
not a rule of customary Lnter-

y much of the Law regulating the
by the 1969 Vienna nventiLon
epting the Spectal Rapporteur's

LEuEEe ¢ autonom et of
5 Ehat nvention, he MFN
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recognised that

treatment or consideration,

witth the problem as

The

second

ally enough, that

are ripe for a collected definittive

the rules

th

they saw f

objection to t

A

(03]
=1

e

parties

Lnvolvment s,

Lf any problem arose which called

operation of the

spectal

deal

trontc-

MEN principle

pronouncement involving a

strong flavouring of progressive development - but that the |LC
Jas Not the appropriate OGOy do this. By far the most import-
ant function of the MFN princtple Ls tLn L& Lnfluence on Lnter-
natiLonal Crading patterns = 'and all Ethat flo from that To
the extent that Lt also operates Ln other fLelds, Ehe | 1C "
Lnvolvement was Justified; had Lt Limited Lt elf to the purely
Legal aspects of the principle, however, Lt ran the risk of pro-
ducing a meaningless document. JrE ohbemptedlkhoheForP,to Lncor-
porate within Lts code answers to the "burning" problems that the
principle was involved Ln. The problem s that these problems
vere essentilally economic iLssuec or, at the very lLeast, required

great deal of economic judgement. The two most consplcuous
examples of this type of judament are the "customs uniton except-
Lon" and the "developing natilons exception". About the Latter
-he Speclal Rapporteur commented

"In discussing the question of the operation of the most

favoured nation clause in Erade ret atlons between states at
JLfferent Levels of economic development, the mmission was
dware that Lt could not enter LNt fleld:s U )€ LEs functions
ANd was not Ln a position to deal with economi 1atters and
Uggest rules for the organisat n of ncernatiLonal trade.
Nevertheless, Lt recognised that the operat N f Ehe clause

-N the sphere of economic relation ULEN partiLcular reference

0 the developing countries posed seriou problems, some of

hich related to the Commission's work on the topic...The
ommission found this field Ls not one which affords an opport-
Nttty for codificatilon of Lnternational Law because the require-
hencs ™ For “ERe process...namely extensive state practise pre-
edents and doctrine are not ean Ly discerncble The Commission
23. - Yearbook of the |LC 1978 vol., 4 p 43
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has therefore

0!
development and has adopted

This judgment is esse

<

may seem somewhat surpristi

W1 The | L

y however,

they may have been assumed

witth UNCTAD. AdmittedlLy,

Ln actually helpilng developi
such a statement will help
CO grant preferential treaktm

clalmed by a developed bene

judgment Us justified Lf

to stipulate such an exceptio

RAE Lons . It had to take a

tnvolved in codifylng the

question of whether Ethe LG

Ehis instance did get ULnwvc

Legall - an economtc

The 'customs union ex

Commission considered that

customary international Law

cr
" 3

thether

for progressive development

confessed:

"The expression of suct

nent as to the desirabiLlLiE

Whether the formation G

from the fiLeld of Laow to

ommission may not wish ¢t

The Speclal Rapporteuyr
cl i 1+ Fo Fal e c F e . ! ~
-wLNeo €O Coke a sktand; he

remailned silent on the cus

reasens far Eh

Che economic issues as "formi

24. - Yearbook 1976 Vol. |

25 - Year book wiwd- \/

J ) v .

fatlure

fLrsE "nlace. In any event

e customs unbLons

H

consequentlLy

O
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customs union Lssued posed unitque problems
could not agree whether Ehey were a "good
alilzation of world trade, and perhaps more
degree of consensus that did exist suggest
Lmpossible to predict whether Ehe creation
would have an expansionary or contractiona
world trade; this depended entilrely on the
tndividual countries forming the customs u
respeckts, the economic deslrability of unt
Hod Lt been established that customs unton
able, this would have been relevant to the
question whether an exception from the ope
principle should be included on the basis
development". The Specilal Rapporteur felt
such a conclusiton. Was this tndecision a
relative Lack of expertise iLn an economic
ted that the answer to this question must
os far as his refusal to take a stand can
questions, this decisiLon stemmed from the

Ltself: Lt diLd not Lend LKSQLJIC;F tEhe rea:

Co clear cut answers, and ceprtaLnly nokt ko
general rules.

In any event the refusal to take a
Y )

other stemmed ultimately fron political, ar

silderations. Mr Quentin Baxter described
Lng the ILC on th L e

"The Commission was iLn effect beinag
for or agalnst cu ns unions, ¥ 0
ntnds of most member Q f he ft
corch by whichever st M= r ef LSO Len

'his then wa Che princlpal. proble r
JnLon exceptLon, and Lndeed pr g Ok D€
created by the whole Draft Articles on the
postLktiLon ne ILC a pted N relatLon t Er
Lon, LE W foreseeable that a ) MGGl
oppose Lt. In recognition of this inheren

26. - Yearbook of the |LC 1978 Vol. p 130

y, LA that economists
thing" for the Liber-
slgniLflcant, the
ed chalt CE was
of customs untons
ry effect on overall
economies of the
nton. N bokth Ehase
ons rematned unsettled.
s clearly were desir-
determination of the
ratiton of the MFN
of "progressive
unable to arrive at

progduct of the |LC's
fiLeld? lt Us submit-
be Ln the negative:

oe related to economic
nature of the toptlc
ONs suggested above,

tEhe creation of

tand one y or the
nNo T CONOMLC R e
he diLlLemma ¢ Nnfront-

enc anxuety of Ehe
& be pult Eo Ethe
{ ! F
C ed by the customs

the principal problem

N clause. Whaotever
€ customs uniton except-
number of states would

G ,')CL.L";.LCCL conflLich
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the ILC adopted a neutral stand Lm 1978
vistonal Draft Article (Article 23"'blLg)
customs union exception could take LFag

"The silence of the Draft Articles
as an implicit recognition of the existe

such a rule, but should rather be tnterp
ultimate decilsion Ls one to be token by
draft Us submitted, at the filLnal stage
Chits “Eopte " 27,

In Lilght of the political confliek
by this issue whatever position the |LC

to what alternative open to Lt.

of

sSee

A e
was

political conflict on this Lssue, Lt

omission of a Draft Article on the custo
not significant in determining whether

be Lncluded iLn a Convention on the Draft

Lmmediate question of whether a confere

Artilcles wilL be held at all. Moreover,
the Likelihood of political conflict ove
whatever organ of the United NatiLons con

while providing a por-

suggesting the form a

|9
reed to by states:
could not be interpreted
nce or non existence of
reted to mean that the
the Eatec which Ehtis
T ERe YR UeaELon of
LLkely to be engendered
adopted, Lt Ls diffilLcult

Glven the ULnevitabiLlit y

WL 91 Jygmals 15

would appear that the , ©®
mS union exception was g"“
. y ’vm
sUch an exception willL ! g =
Articles or t the more |
/ -
ce constdering the Draft v
n
DG qQutLte clear that ’g‘
r Eht LsSsue existed f?“ii'
stdered the question. 28. ;G
-
generated by the customs ! (v}
Ct that the ILC Ls pre- : %
body.
©
€ attached to the omission :
Ehe customs union except-
Nt Co emerge from Lts ;
msS unLon exception does i
This clearly was the vieuw ‘3
Ln 1978, and was confirm- 3‘
nbers of the Commission. ’-t
authority for the propos- ;g‘
not a rule of customary é}
s
be underestimated; as was &

In no respects therefore can the problems
unton exception be traced back to the fa
dominantly a Legal, ond not on economic
Whot significance, therefore, can b
of the ILC to Lnclude a Draft Article on
Lon? Perhaps the most iLmportant stateme
Creatment of the Ussue s that the custo
Not represent a rule of cuscomary Law.
of both Mr Ustor iLn 1975, and Mr Ushak:
€d by an overwhelming majority of the me
This statement must be accepted as hiah
ttlon that the custon unton exception L
27. - Report of the ILC 1978 " PV
28. - The Uimportance of EthL should not
poilnted out Ln the SiLxEtr mmittee:
"It was regrettable that Ethe bsei
Lng customs unions among devel
Led such countrie Co.,.on ol t
Artilcles" - Report of the S f

Ce T any exemption cover- 1k
JnErie seemed to have !/.;;}.
L ) on of the Draft .
mu o0 25 "’l'ﬁ
.,l“
1
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Law, 29 and the fact that the Lntroductory commentary 1978 Ls at
atns to negate such an tnference belng drawn from tEhe silence
7

of the Draft Articles on Ehis issue does not alter the very

explicit statements made Ln 1978 by the overwhelming majority

of members that such a rute dud not exiskt. The explanation for

Ehe statement made in paragraph,. 58 of Ehe Lntroductory comment-

ary Lo the Draft Articles, it Ls submitted, Lies Ln the

emphasis belng made that this Lssue Ls a political one to be

1

determined by states rather than reflecting the ILC's position

on: EhiLs Lssue.
The Speclal Rapporteur iLn 1975 certalnly thought it ade-

uate to "Leave matters where they are"30, minimising the stgn-
> ’ J -

Lflcance of the omission Eo Lnclude a customs union excaptiLon,

because most countries expressly include a customs union except-

Lon, and because of Article XXIV of GATT. In 1976, some members
’ ’

et skhe

Lmpliclt recognition of

Lpablea® 39,

ILC considered this omisstion an

Ehe fack...Ehaot LEs adoption Ln the future Ls not de

WLLL such an Lnterpretation be placed on the omission to
progressive

% ) LL Y

tnclude a customs unton exception on the basis of

development? To some gxtenk, this wibLl from

Ehe Specilal Rapporteur's conclusion "that there is no compelling

evidence as to the desitrability of substituting a general rule"31,

It would appear difflcult, houwe er, iLn Light of the sharply
divergent views expressed by members of the ILC Ln 1978 to
extract any conclusion on whether the ILC considered adoption of
such an exception desirable or not. f the silence of the Draft
Articles on the iLssue cannot be terpreted meYemplielk
recognition of the existence or non existence of such a rulety

Lt would appear difflculk ko argue kthat J)ch sitlence Lmplied that

such a rule was undesirable., The widespread Lncorporation of

29. - As the North Sea Continental Shelf ase (ICJ Reports 1969
p 13) LLlLustrate, he ternatitonal Court f Justice, though
referring to the comments of G vernments, iLnternatilonal organ-
Lsations, the General Assembly and the codification confer-
ences iLn Ut determinati vhether rule contalned Ln a
convention represents customary tLnternational Law, Lt relles
neavily on khe Lew f the |LC:
oY tatu f the rule Ln the convention therefore depends

maitnly C Chat Led the Commission to propess
Lt Lbikd p 38 para &7
vee e LOKU DO O pPdJa 9 O «

LS H192E Vel, 2 p 19

30. - Yearbook of Ehe
Ok Of Che 19 "‘},v \/’_1!,. 2 Part .f) p 47

S« = suUpra Footnote 29

Yearbc
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express customs un

intLfle

-
o)

gyces Ghe s
This may be one pr
e

devel

to Lntervene,
Ln regard ko

felt compelled to

)
N

ibly ILFFL

(T

Po he

(

Qs revealed Ln the

however, was the g

the economtic

sharply divided

oneTamnd Mokt dof Ehe

~

that existed’ on th
and partly connect
vhelming support d
arfena, Ltm contraskt
regilonals groups a
EEC experience. H
Ldentify reglonal
Lts ultimate concl
this assoclation t
Were not

untons ne

rade without serti

f a developing na
prepared

uas only

rule Ln Ehelr favo

Y“Thos ,Ehe Spe
create customs and

This he submits wi

Ln the course of E

clauses Ln relatio

Obviously Lt
manded attention tc
Lnvolvement was L
Lnadequate reason
MEN rule Ltself.

8 JLd not aqet L
non Legaol sphere f
33. - 1975 Yeart

Lon exceptions Ln MF

N

Erea

tles certainly re-

ance of an omission Ec codiLfy the exception.
acticaol reason uhy the Jas not prepared
ddition to the other difflculties, whereas
oping natilons - another economi . sphere = Lk
do so nEhe Bast f orogre Lve development.
culty of defining a customs uni n exception,
--v'T/ ;‘./\‘” T‘, '\", .'“‘\ en e. A e M r 1N ¢ :
eneral consensus f pLnton N the tLssuye f
of developing na . N contrask | the
€ws on customs unlons; the adoption of the
other reflected Che de gree o f ‘con ensuyu
e.economic questions. Equally Umg rEant,
ed to the economic question it Ehe ver-
eveloping natilons command iLn Ethe pobiLtical
again with the growing suspicion LEh which
re views - Ln Ltself Largely a product ff ‘Ehe
ere, Cherefoere, ki Lnsktinc f the. | 0
groups with the exam yLe f he | fluenced
uston on the customs JNLon exce( n; E wa:
hat proved cruclal 't Ls verdict that customs
cegsarily “a Mgood EhEng™ L Eer LnEernatiLonal
ously Looking at the quest n of the Uimpact
tlons customs union. The Spectal Rapporteur
EO recognise o specific ey ELon Eo the MFN
Ui
cltal Rapporteur's cholce Ls nokt to propose to
other unions exceptions the general rule.
tEh one reservation: the matter LLL be reviewed
he further Cugdy on Ethe funct nEng L of LEhs
NeEn cne (V‘F')«_'r"v‘u ( [,F"g count (\{/p‘ " '{'1.
became Ll q ed bec« e BN E YR L "',Q\LF de-
gl Enil 1spect; Chis extenkt, therefore Lt
evitable ercatnbLu &t nvolvement i an
for not embark ng N ENe cCodlfLcatlon of Ehe
Equally cle gl ( e NO¢t lean thot the [|LE
Lved n e N er gengrab, or any
r thal tter. d obuvi Ly be going
K \,1 L [ f /;
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Coofar,on this basils, to claim that t
embarked on the study of Ehe MFN princtl

Lnevitably Led Lt iLnto areas beyond the

Ehe study of the MEN rule Undlcokes, LE

codify these Legal rules in tsolation f

oted Un = ULn parkilclutLar Lts economic as

therefore, have refrained from embarkin
MEN clause because Lt contailns a str

The answer to this, Lt Ls

,.
D

This Us so for tuwo reasons.
The firskt iLs Ehat, though

the formulation of the Legal rules iLn t

and important areas of Lts operation (L

developing nations) the MEN principle

range of areas that are exclusively Leqge

disregard the significance of formulatin

LN the economic sphere.

GSeNg

Ehis verdict Ls endorsed Ln the 1971 Sec
International Law. As SUCh  LESLs “compl

should be the |ILC which conduckts the c«

oritnetples. Despite the strat

nomic Uissues, Lt was appropriate that

study because, on balance, the Legal Lss

Copities I f the plcture of a Leqgal body
Lssues Ls an absurd one, the plcture of
as ECOSOC, GATT, UNCTAD or UNCITRAL orc
Draft Artilcles that were produced, i ar
One has to admit that the Leadership f
conjunctlon Lteh the other rganit Lor
experitence of the clause )Jas entireluy
deed, Lnevitable | R nstance 3
Jbjectlonm Eo Ehe LI gettlng Lnvolye
namely that other bodies are already he
and Lts Lnvolvement, hence, may be LRt
34. - "The International Q C T Lon

Eraditilonal area of tnternatitonal

he |

W
S

should never have

ple simply because this

St rtek

proved

rom the

Ly Legal; as
tmpossible to

context Lt oper-

pects. Should tEhe |LC

Q n »:, he 5 duy C + %h(J
Lo ur f e nomLcs?
E b N the negat e.

he most

Ramcharon iLndeed

the economic Ussues determine

controversial

stoms unitons,

LN an exl enstLve

Lkewlse, one cannot

€0 clLtes the MFN clause
- " A - ~ oL =
La 34, and certatmiy
creCartal Survey of

ues ) (
pr
llm\J
Y1) ( \4"“4
[ en
Fhe

e

¥

na
QRpropr
erefore

e ¢
-3
g -y -
matlLca

Nould Lead the
ntnated the overall

LNQ on economic

Ehe bodiLes such

ofl ol 9 o7 |l 18
.ate - and uLn-

Ehe principal

conomLc sphere -
Wobtnvad: L.r iF

Lve e
LLy Lnexpedient -

3.6. Ramcharan
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Ls Lnapplicable.

because no other body had,

study of
HEGRES

ments on the economic Draft Articles witll be
because they are not Q preduckt

cltes another practical reas

Lot ehis

"It would be unwise to take up

esting Lt might be, of ales

economtic

Ledge and for which other bodies

I fack,

eoliELcal

et Ehe

Cake up.

concext ‘Ehe

The risk

L

Perhaps

sphere:

development...which require highly speciablized

the main problems

or could have undertaken, a
Ehe MFN principle Ls a

Ehe prestige accorded to

on against the

tLons

Ehan economic ULssues

economLe o

of duplication did not exLst here

general
"natural" Eopic for the

Ls pronounce-

somewhat reduced
of "economic experts", Ago

ILC's Lnvolvement

the study, however inter-

such as the Lauw relokting to
know-

oo,

udy ‘were more

might be better qualifiLed"

J
D

>
)

experienced in t

. Ihe above applles regardles:

} \ o

T P } ~
MeCT Has 1@} o) il DI Ll e c

) {8 o)

EopteMis predominantly a traditional "economic"

Gt

Legal

one; Lt affects handling economic ULssues whenever they artise.

Most of the arguments

fLeld

agalnst Lnvoly

ement are more compelling

Ln relation to g Ehat Ls predominantlLy an economic one

and Less

SO where that aspect

arises pursult

Lncildent al L'J o

of Legal Ussvues. € can be argued convincingly, as Ustor does,
clbing Lts success in a technical field such as Ehe Lay of Ehe
Sea, thaot the |LC does have the Lntellectual and practiLcail
abiLlity to enter Ehe econ 3 ere 3¢ LHILS: | ¢ ' ne s
o AA A { P e N vk Fha MERM 7 £ I L )
DUIO}-/\JA(\¥€‘./ LN r‘b‘g 0 e Q e V | & LG L ) J5 en . resort
may be had t gencie JIsER . , se.,
A he - ¢ | ¢ F Fed (ol

U [ ki [ o - § - 9 ))
considering purely the Legal 3 C T ek misunder-
stand the || Ltself, for that Ls nelther hoy L ees Lts role,
nor doe LE acconrd Lk hc roLe L O I be. Accept-
Ehat he ain Lehiew F ol Lntere petence are essent-
LaLly Ehose f Lnternational L ; < -€ar Chat the mandate
LE operate under (37) L t nly sufficlently broad and flexible
tOo Lnclude non Legal Lse €8y bwt Lt contalr an express command
Ive = Yeaort k 1973 Vol 1 p 166
p Iy = 1 F /‘ P}
37. = Article 1 of Ethe statute ek ncternattonal Law Commission

e ¢ {
erna al Lc nmission shall have for Lts object
Ehe pron Lon f ' jressive development of Lnternational
Loaw and Lts codification" - "The _International Law Commission'i*s
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147.
€O create Law that (s Very much of thi rld . As Ramcharon .
poLnts out: \
"The dutiec Lnclude ggesting m -TLcatlLons an hanges l
Ln the La €o bring Lt int Llne y i e nee f reser ay L
LnFePnf“Lsmﬂt socLety and )gest r a re none e -ed \
before, or where Ehe Lo had been ncl r . .
Far from ¢ difylng in a Le al Ld{ - h
developed in accordance hi yeneral g
- v
Ltself Ln Ehe secular il O |
Y The Comm.i con” t L \pproach an empertical r prag-
matic one. | & >€éks to ascertain rule: hict re Likel be
useful to States Ln Ehe cond of thelr rel y bear f
mind what rules and formulations Ea 1re Likel t 1gree
and, on the basis of Lks Qppreclotions omn Ehess | ) s,
Lt proceeds to examine and deal wikf each t C...Apart fror
CoplLecs assigned to it by the General A sembly, Lt ha concern-
ed Ltself principally with Che maln chapters of in ernatiLonal :
Law, adapting them and extending Ethe pre carn Lon
and needs" 39,
GLven this broad mancdate, Lt was quite atural and proper
Tor tEhe [LC Co enter an "alien" fleld such as e nom n deal-
Lng with the MFN clause: the J £+ e ‘ nand e Like e
Legiltimized any political judamen LiE 1 Lt ece ry t
make. However, (t may be a mi ok e c t e t ept the
dLsthctLon between Lay and e QNd reqganrd ) the Latter
as “allen Ln LLght of the f E q ' J N > Lauw.
't would appear from the 1907 Secre i Survey hat aot present
Ehe dominant view of the |LC Ls tha f ‘ t generally
enter this flelyg - hough many suppor i El e. N any event,
such g verdlLct can nardl be cor re f Ereatment
of an economic Lssye uhen Lt present Cself 1 Dyproduct of
Che Legal ones, The growing aff .EYy be een L 1d ¢ nomec
coes show that ULn Ehi tua N Ehi f f e hesiLtation
-N resolving the ecor ‘ ¢ = i J - Chey artise.
38. = "The Internatilonal [« Commission 1977 p 1
7. = Lbld p 3 : as revealed by kr, ms Lssue, the Like-
ik y £ . | b ¢ ) L | eptab Le en J(;h
Ce Q 2 ) ery real N L ¢ CE [ Ehe ¢ i Lon of the )
as nether rule Qdopted by the or nok.
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