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"LET NOT POOR NELLY DIE"

A Study of Orphans, Dickens and the Law

" INTRODUCTION

"_within my sprere of action, I have for some years
tried to undé}stand the heavier social grie}ances
and to help to set them right" Dickens
Speech to the Administrative Reform Association
27 June, 1055.1

Dickens' novels are filled with orphans. Rich or

poor, genteel or destitute, tne one thing they have

in common is Dickens' sympathy with their lot and

his desire to improve it., This study luoks at

the interrelationship between literature and legal
history. It considers the legal position of the
Victorian orphan and the gradual change wrought

in that pqsition during the nineteenth century; a chuange
which was assisted by Dickens when he made known

to thousands of readers the abuses and the stifling

atmosphere which these children suffered. As

Holdsworth said "... we get in his books the human
&

side of the rules of law and their working."

An orphan is defined as "a fatherless child or
minor, or one deprived of both father &and muther."3
Characters chosen from the novels as examples have,
however, been largely restricted to the second type -
those who have lost both father and mother.4 There
are a number of reasons why Dickens was so preoccupied
with orphans. They were, of course, common in
Victorian sociéty where both sudden or Llngéring
death could slrixe the upper and lower classes uiixe.b
Epidemics such as typhoid killed not only the

wretched in their slums but also Prince Albert in his
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castle - Tuberculosis was no respecter of status.
The poor died ecrly of overwork and overcrowding;
the rich of over-eating and over-indulgence.,

Since men did not often marry until their late
thirties or forties, many died before their
children were very old. lMothers freguently died
in childbirth., Poor or illegitimate children were

often abandoned in the streets or left at the workhouse

door with no clue as to their parentage.b With

so many orphans around, Dickens could hardly have
failed to be unaware of them as a special group in
society, and he must have come into contsact with

very many as he rose from a poor debtor's son to
become the f€ted friend of the aristocracy. In

his own childhood home, an orphan from the

Chatham work-house did the heavy household duties and
even accompanied Mrs Dickens and her young family
when they went to live in the debtors' prison. (This
girl was later to be characterised as the "orfling

servant" of the lMicawbers in David Copperfield)

Dickens' six weeks in the blacking factory in

1824 when he was twelve years old seem to have
bitten disproportionately deeply into his soul and
he considered himself at this time totally abandoned

1

by family &and friends. His experience seems to
have given him a special insight into the emdtional

state of the orphan.

Orphans were also useful as characters since,

being without the restrants of parents, they could

be made to go into many different situations and
classes of society without awkward plot manipulations.
Oliver Twist, for example, is essentially and
improbably a middle-class child despite the deprivation
of his workhouse upbring, yet because he is an

orphan, Dickens can send him into the underworld of
Fagin and show us 0Oliver's middle-class horror at

such a place without complex explanations. The fact

that no parent or guardin is likely to be searching




for him heightens the tension of his imprisonment

there after his recapture by Sykes.

Since they were often regarded as merely & nuisance,
orphans were frequently prominent in some of the
abuses of Victorian society wnich Dickens wished

to expose - tne workhouse, the courts, tne
education "system" and the work conditions of
children., His popular novels brought home to

many Britons the horror of some of these abuses

and the need to press for reform.

Dickens himself had very close ties with the law,

He worked as a law clerk from 1827 to 1832 and a
number of his orphan characters pursue this occupation.
Lawyers, both admirable and despicable are present

in every book. A number of lawyers including the
famous Sergeant Talfourd were among his close friends.
In 1844 he applied for an injunction to stop the
publishing firm of Lee and Haddock from publishing

pirated versions of The Christmas Carol. Talfourd

was his counsel and Knight Bruce,d. granted him nis
injunction and Dickens immediately plunged into

8ixX chancery suits - against the publishers,
printer, booksellers and tne "author", He wanted
damages and costs from the publishers but they,
after availing themselves of some procedural delays
provided by the Court of Chancery, declared themselves
bankrupt. The booksellers compounded their cases
and paid costs but Dickens had to withdraw his

suit against the publishers and pay £700 in costs.,
Some of the frustration he felt over this venture
into the courts of Chancery was worked out later

in Bleak House,

Dickens a&lso had & close association with the
legislature, being a highly successful Parliamentary

Reporter from 1832 to 1836, He thus saw the passage




through the House of Commons of Lord Althorp's
Factory Act (1834) (the first piece of effective

factory legislation), the Abolition of Slavery
in the Colonies Bill (1832), the heform Bill (1&32)
and the Poor Law Amendment Act (1834), all landmarks

in British legislation. A radical in politics,

he felt however that the legislative branch of

the law was far too slow to correct abuses and for
liembers of Parliament he had nothing but contempt.

He pillories them in book after book, snowiﬂg
Parliament as being one of the places in greatest
need of reform, He was invited to stand for
Parliament on a ﬂumber of occasions but he refused

on the grounds that he could de fer more good outside

Parliament,

The Victorians would seem to have had a curiously
ambivalent attitude to orphans. A far more openly

sentimental people than their twentieth century

counterparts, they were easily meved by the plight

of a child without @ family, since a secure family
structure lay at the heart of the whole middle-class
view of 5uciety.9 Dickens shared this characteristic,
weeping copiously as he penned the deaths of his

child churucters;'(ln fact, Tennyson refused to stay
with him since he found this sentimentality so
irritating.) Dickens was "inundated with dmplyiifg
letters recommending poor little Nell to mercy",lo
since the novel came out in weekly parts. Lord
Jeffrey was discUvered by a visitor in ttars over
her death, Vhitihg crowds at a New YorK’pier

shouted to an English ship "Is Little Nell dead?"

Yet underneath this sentimentality Victorian adults
harboured a hard-headed attitude to children.
Children were valuable property, for they could advance

the family fortune and continue the family name.ll
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Middle &nd upper class dildren could advance the
family by advantugeous marriage. In an age of
patronage (the Civil Service was/8%%¥ed to entry
by competitive examination in the 1890s) family
connections meant a great deal, Before the establish-
-ment oY the welfare state, children were an
insurance policy against poverty in old age. This
applied even more to the poorer classes, whose
children were set to work to help support the
family at the earlicst possible age. For more
privile§ged children, childhood was a phase: to be
endured, and they were expected to be little
adults in dress and behaviour as scon as possible
(Yet dutiful to mamma and pappa even when they were

Zrown-up) . e N

Bluchstonel2 listed three duties of parents to
children - maintenance, protection and education =
but neither legislation nor the common law provided
a means of enforcing these duties. Until the
nineteenth century, the rights of the father were
paramount. He could, by a statute of Charles LL 13
appeint a guardian whose rights overrode those of
the mother. "No common law court, until the change
in the guardianship laws in the nineteenth century
would intervene to extinguish a father's right

to custody."l4 In 1866 the Guardianship of Infans

Act™” was passed, Section 2 of which gave a mother

the right to be a guardian alone, or jointly with
the father's nominee., If parents deliberately
undernourished or"mal-treated their children, there
was no way the law could intervene. As Lord Eldon
put it in the famous case involving custody of

the Wellesley unlLurenlb "You may go to the Court
of the King's Bench for a habeas corpus to restore
the cnhild to its father; but when you have restored

the child to the father, can you go to the Court




6o
of the King's Bench to compel that father to
subscribe even to the amount of five shillings a year
for the maintenance of that child?...I deo neot
believe there ever was a mandamus from the Court
on such a subject. ... The courts of law can
enforce the rights of the futher, but they are not
equal to the office of enforcing the duties of the
father." It was not till 1889 in the so-called
"Children's Chdrter"l7
the courts the power to protect children from at

that the legislature gave

least physical abuse by their parents. Section 1
reads "Any person... having the custody, charge or
control of a child... who wilfully ill-treats,
neglects, abandons or exposes such a child ...

in & manner likely to cause such child unnecessary
suffering or injury to it s health shall be guilty

of a misdeameanour." The Act allowed for fines

up te £100, and in the five years after 1863, there

were 5,460 convictions,

The reason that 1l&y behind this refusal to récognise
any rights for children until the late nineteenth
century lay in the belief that the stability of
society rested on the stability of the f@mily.ls

Any challenge to, or undermining of the authority

of the paterfamilias was a direct challenge to the
stability of society. Thus any offence or rebellion
was seen as needing instant punishment for the
child's own good. This was a direct conseguence of
the Puritan belief that children were born in sin
and naturally wicked. The hom¢ which enshrined

the cult of the family was seen to be the guardian
of the whole Br;tigh way of life. The reluctance to
tamper witn the family structure in any way, lest
the whole fabric of society should crumble was the
reason why any child legislation or family law

was so slow in coming,




Te
"The orphan is a major figure in Victorian mythology;
the outcast without home, without family, without

: 19 . -~ . ;
an anchor to society”. ° Because of this peculiar

position, when legislation for children came, it
tended to have to cope with the unwanted child

like the orphan first since these children were

the obvious casualties of society. So, workhouse
children were the first to be offered (in feory, at

20

least) free education in 1834 whereas other children

nad to wait until 1870 °1 for this right. The first
breach in the doctrine of the father's sole right

to his children came with the change in guardian-
-ship luws.22 Orphans were prominent amongst those
sold to the mills in the North whom early factory

23

legislation was designed to pratect,

The Victorians believed in charity &as a religious
duty and they gave righteously to & large number of

=4 Laissez-~faire philosophy led them

organisations.,
to believe that relatives and friends should have the
duty of caring for an orphan. If not, a voluntary
charitable institution might take him, or the
workhouse if all else failed. The State was seen

as having the rignt to "interfere" only when all
sources of voluntary aid had failed. Many a Victorian
who had piously subscribed to this idea must have

felt it come home to roost when he had to support

or take into his own home a small relative whose
parents had died. And that small relative must

have often been treated with condescension and
resentment, yet expected to be grateful for every

morsel of cold charity that was given to him,

Dickens was the first novelist to make children
25 yp till

then, childhood had been merely an introductory stage

the major characters of his novels.

to which the author devoted his opening few

chapters. Perhaps one of Dickens' most valuable




8e
contributions to improving the ldet. of children was
to show them as 1ndividual personalities, worthy

o~

of having rights of their own. "English pecple

\

were stirred (by his novels) to ¢ degree that no

mere narrative of suffering innocence and ill-

used but honourable juvenility could have effected".

The immense popularity of his novels with their
insistence that & child's happiness was important,
that children had ideas and feelings of their

own, did a great deal 10 change Victorian attitudes
to children, As a result of that change in
attitude & revolution in the treatment of orphans,
their work, their rignts and taneir education was

brought about.

26




ll.l

| | =1
A ke ks o WU






















vae

test

winicn

‘allce i1Q

ILLI1CQ

H10I'E






















LAW LIB¢t

VICTORIA UNIVERSITY OF WELLINGTON











































WOIIEeIl,

tnere











































» ) ) v
3L BLIUGRAPHY

1A 1Irium

e e e




3] BLIOGIRAPHY

e ——————————— et e~

L tallsm,

A.(i*!.‘.&t,u 9

a P 1 s
h*JJLJNux’$; 2

1@rmunjswo'tnileb7.

1\

Mayarrs)
LdIrevelLy

’-&-’. A (—«‘ .

‘4"JAJ‘-“A'L;; lg‘)jo




VICTORIA UNIVERSITY OF WELLINGTON LIBRARY

AL

3 7212 00442957




VICTORIA UNIVERSITY (

LIBRARY

A"

U

A fine of 10c per day is

charge

A

a

y '
on overdue books

‘O ‘AINNgg 34 X1







	37212004429575_001
	37212004429575_002
	37212004429575_003
	37212004429575_004
	37212004429575_005
	37212004429575_006
	37212004429575_007
	37212004429575_008
	37212004429575_009
	37212004429575_010
	37212004429575_011
	37212004429575_012
	37212004429575_013
	37212004429575_014
	37212004429575_015
	37212004429575_016
	37212004429575_017
	37212004429575_018
	37212004429575_019
	37212004429575_020
	37212004429575_021
	37212004429575_022
	37212004429575_023
	37212004429575_024
	37212004429575_025
	37212004429575_026
	37212004429575_027
	37212004429575_028
	37212004429575_029
	37212004429575_030
	37212004429575_031
	37212004429575_032
	37212004429575_033
	37212004429575_034
	37212004429575_035
	37212004429575_036
	37212004429575_037
	37212004429575_038
	37212004429575_039
	37212004429575_040
	37212004429575_041
	37212004429575_042
	37212004429575_043
	37212004429575_044
	37212004429575_045
	37212004429575_046
	37212004429575_047
	37212004429575_048
	37212004429575_049
	37212004429575_050
	37212004429575_051
	37212004429575_052
	37212004429575_053
	37212004429575_054
	37212004429575_055
	37212004429575_056
	37212004429575_057
	37212004429575_058

