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I. u~TRODLJCTJ.mi 

This arti /'le dedlS m<1inly with the Australian copyrj_ght 

l a,-! in rc•gard to the use of photocopying mc1chincs. New Zealand 

copyright lnw as it stan~s docs not address ilscl[ Lo the problems 

arising out of m2ss-scale use of photocopy~ns machines. Ilut never-

theless New Zeal.and like Aust-::-aJ.ia, is ,:xpcrienc:ing r1n incn•asing 

use and demand for pholoropying machines. Sometime in the near 

future, New Zealand m.:.:y Hish to .:-:incr;d i.tEC copyright lau in rcg2rd [·o 

the use of photocopying ma~·hincs so as Lo dei.il \·Ji.th problems arising 

out of the:: increased us~ of photocopying machines. lt is i ht·~·cforc 

proposed in Lhis orticle to attempt, inter alia, a su~nary of the 

r ecent: ch,:mges brought about by the Copyright Amendment Act 1980, 

in th e copyrighc l aw in Australia . The new legislation introduces 

cert2in novel procedures in r e:gard to photocopying and adopts the 

prj_n cip l e of payment according to use of copyright ma ter ia l, but Lo 

these mat ters ue will advert later in the pap e r after surveying the 

existing l aw and the recommendations of the Fra nki Committee relating 

1 to the mak ing of photo copie s of copyright works . 

The making of facsimile copies of works by any system or 

technique is termed reprographic reproduction. Reprographic 

reproduction inc ludes the use of photocopying machines, microcopying 

onto microfilm or microfiche, computers "writing" onto film and even 
2 the use of holographic lasers. Because it is economical 2nd 

accessible to the public in general, photocopying has become, one of 
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tlte most wjrlC'spr,".J3 ii'C:'1.J,,·,rL; 0£ np;:c;;,rapl1ic reproduction. This hns 

given rise to many prolJJcms thaL need to be resolved yet the Jaw 

seems Lo providt• f._~,_, f'r1J uli 0.1s and thosl' th<1t it docs provide arc 

not satisfactory. 

A copyrirht 01';: r of a wort h,1s an exclusive right in 

the. reprodL,c Liun of hi.s \ uri in :1 m,1tcrial fon1 3 sub·jcct to Lhc ,;ell 

cs tabl i slH.·d cx~c'p tions r 
Gl. I+ copying of 311 insubslanh.a1 portion 

5 or the m;::king Di copi~r of it J.air dl'al ins ndlUrL. The above i:icLL 

o-c rcpi·ocluction of a ,;ork rki)' I1c1vc been satisfacloi.·y ·, liorC' traditional 

methods of copyine ~,ere in use, as there 1-:ci·c quant·j_tar :vc limitations 

on the flmounL: of a 1rnrk or r,1orc> importantly the nu1"bcr of copies tl;at 

mighc be reproduced. Nol f,O 1,; tl1 the advent. of pho,:ocopyint'. m:,ch:in<·s 

bciug used on a 1.idc s,.alc, uhe, c sul, :;tantial portions of a work 

a nd (~vcn multiple conies u111 bi'.' 111adc. chcn.ply and efficient l y . Jn 

th e 1 :ight o;: wha t may be copJC'd ,,·ith the use of photocopyinG 1~1~ch:i_n0s 

the q uest.ion arises as to whctlwi: the rights of copyrig;1l owne1:s 

should be preserved , rcdu cod or extended. 

Copyright owners are understo.nda bly con cerned that Lli e use 

of photocopying ma chines arc makin g substantial inroads into their 

economic interests. As pointe d out by the Fro.nki Conunittee , 6 

copyri gh t owners arc also con cerned that the limits of pe:cmitted 

copying of th e ir works are stated in ve~y broad terms . In practice 

it is virtually impossibl e for copyright owners to police the 

present limits of permitted copying. In consideration of the above 

problems there is arguably a good case for amendments to be mad e of 

the copyright law. 

....~ ~-, , .. ) 
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Amenchrifn!:s of the c (,;,y1 :i b:1t lnv must take into acc ot·nt not 

only the d_ghts of C('J'J righL· t' ,·,1 c ·s but fiLE'O t he coL·nterwi.:Lling 

puhlic int, r2s~ in c1 fr, ' C' flo~, l : f jnfonr.::ilic,n in du t at:ion and 

r esearch . P.ppa re>n t 1 y pl,ri lo o 1,y i ng is r:1or.._, prcv.:ill':1 t \,·hc;re the spread 

of jnforr.-dtion is ,j,,si tC',l i.e. education ancl rcscnn; b. This i n tt,rn 

means that educo.bonnl institutions and librarjes ar0 the fo:·\J<, of 

the conLrovcrsy . Th8rcfore> at a brsic level any n·viL"\-J o f Lhl2 

Copyright Law !t1ust: ailll to effect a bnl.:in , c hctt,JC,·P tlw rjr:;hts of 

copyright O\·.'T1crs ancl the publ_ic interest :inn fre( {] ·,,., of infonn[ltic,n. 

It must also r egu Jate the use of photocopying ma ...:hiJll'::> and 

a n d comprehens i ve gu i <lnncc as to the per,nii,sible limits of photocopying . 

In short it shou l d atLemrt t o provide s2tisfact0~y solul~ons t o 

pro bl ems crea t e d and accentuated by the advent of pl1otccopy i nB ~nd 

to wh ich t h e pn~ - cxist in g l aw was not designed t o solve. I f f e.:is:;b]e , 

it sho uld s e t up a s ch eme of rsmune r a tion fo e t he 0~1~·s of 

,copyright whos e works are ex t ens ive ly u se d a s a r es ult of the 

prolife r a tion of photocopy ing mac h i n e s . 

II. THE LAW BEFORE THE AMENDMENT (COPYRI GHT ACT 1968 (AUST)) 

A. Authori sation 

Section 36(1) makes th e doing or authorising of any act 

comprised in the copyright of a work an infringement. The case of 

7 University of New South Wales v. Moorhouse and Anor. involving the 

use of a coin-operated photoc opying ma chine in the library building 

of the University of New South Wales made it clear that s.36(1) was 

of relevance to the use of photocopying machines. The court held 
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that the Ur.-iversit:y of l1eH So,11-h "\,:c1lcs uas responsible for authorising 

the infdntL'mcnl: of copy:!:"ight by prov.iding photo.:opyjng 1,1achi.nes 

wil:huut appropriate ncticcs to inclLc.:.!tc to the indi\·id11al users Lhe 

l egitilllatc )imils of thl' 1 c1chiH~ ' s use. lt is subr:,itt _d that f'ection 

36(1) ns i.t stands, ,1Hl1out qualifjcntion or exception for the 

provisjon of photo~opying machines in cduca1 ional inst·iLutions nnd 

libraries, is anachro11 ·j stic, in vit>w of the clcm::mci -"or, and great 

accessibility of, su,_Ji mc1chinr•2 in these p] .'.!ces . 

Sect i on LJO stntes Ll wt A fair dealing with a ,wrk or ,,ith nn 

a da p tation of i t for the pu r pos~ o[ rescnr.:.h or prival~c stuuy doc·s 

no t constitute an i nfr i ngement. The main problem with Lhis provision 

l i es in t h e concep t ua l uncer t ainty of the 1·10rds ' fair dealinp, '. 

Lord Dennin g in Hubbard v . y osper said: 'It is i mpossible to define 

·what i s 11 .Ca ir dea ling"'. 8 No t s urpri s in g l y th e Copyr i gh t 1\ c t it se lf 

provid e s no de finiti on . This conceptua l unce rtain ty may have r ath e r 

unfortunate practical implications . The histor i ca l bns is of f a ir 

dealing is to facilitate certain useful purpos e s (without damage to 

authors) by allowing parts of th e ir work to be reproduc ed. Howeve r 

the balance between the promotion of us efu l purpos e s and the 

pr eservat ion of copyright owr,ers' rights sought by the concept of 

'fair dealing' doe s not appear to be refle c ted in the words of 

s~ction 40 . There are no qualitative or quantitative guidelines in 

this or any other section of the Act as to what a fair dealing is in 

relation to a given work or works. This in practice spells uncertainty 

in regard to the photocopying of works. On the one hand a copyright 
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Oi.ffiC'r cannot tell wit] certainty Pi:other hi.s \.'Ork is being infringed 

and on Lht' other t:hl? l SC'r c.:innot tel 1 uith ~-ertainty ,"11cther he 

infringes the copyrigh1. in a \Wrk .._dch time he photocor,ies some 

material. 

The present po~ition ln regard to fair dealing is cle~rly 

u9-satisfactc'1·y beariit:~ in r.1iPd that fair dL'.1li.ng is in practice 

privat~ use copvi~g without institutional supervision. Multiple 

COP) ing may often occur under the heading of fair dealing [Ind this 

represents a potential threat to the economic returns of copyright 

owners. 

Section 40 permits fair dealing for the pur;>oses of rc'sc·.'.lrd1 

or private. study. l3c1t i-1hnt do the ,,ords ' private study ' mean? ls 

it confined to photocopying by individual students for their 0~1 

r esea r ch or does i t extend t o include photocopying by teachers and 

educat i ona l in s ti tu t ions fo r c l assroom i ns t ruc ti on. Section L10 

s hould be amended t o indica t e whether t eachers and education3 l 

in s titutions are permitt ed t o photocopy materia l s f or c l a s s r oom 

instru c tion und e r the umb r e lla of pr o t ec tion a fford ed by the con cep t 

of fair dealing . It is to be not ed that the r e is no provi s i on for 

remunerating copyright owners und e r the exception of fair dealing. 

c. Copying by Libraries for Us ers 

Section 49 permits librarians to photocopy articles and 

published works for persons for the purpose of research or private 

study . However this provision is unsatisfactory in two respects 

F .',·, .... , .. , 
' ' ' r , •.. ,.,_, ,, . .,._ · .. 
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( i) sub··sccl:ion (L,) J.imiLs t·hc phut: copyjng nf art i c]es by lib ra:ciaris 

to not more than one nrtirlc in the' sat.1e periodical publication 

unlcsss the urticlcs rcl.Jtc lo thl' same subjc.d: 1,atlcr . This 

rcquiremlnt imposes an oncruu., Lask on the part of l ihr;:irians in 

deciding HlJat. rn.1tcrials 2re of the same s11bj,•c.L m-1t:ter. ( ii) Sl!b·· 

section (5) limits t)1c prot.o(opyiHg of pub] ishcd ,:orks t o a 

reasonable porLion of tli2 \·!Ork . The Act nm,herc• c:xpL:dns wha t 

1 reasonablc· port:ion 1 1 ans. ;;ccU.on 49 J.L,avcs conr,idL·rab·1p room 

for disrretion on the p;:irt of libr.'.lrians in dclcrmini1:r, Phat cc:n,. 

be photo,upied . It j s sul.imitt:cd that it wil.] make th~ libri1ri.an ' s 

t a s k eas i er i f some guidelines arc provided in this r0gnrd . 

D '1 lt · l C . l t · I · 1 · · · 9 . ~~ e opy1ng__2L. non-pro J t _ cc ma~~~-a inst1 tutJ ons 

By f a r th e more con t rovers i a l and more in tricate i ss ues 

of r ep~ ogrRphi c r epr odu c ti on cen tr e a round mt1 lt ip l e - copying by 

non-profit cdu cation3 l in s titutions. It is to be not c: ci th a t th e 

Act make s no general exception from liability for the us e of copyright 

material for edu cational purposes . 

The only provision in the Act whi ch addresses itself to 

multiple copying for educa tiona l purposes is section 200(1) . It 

states that 11 copyright in a work is not infringed by reason only 

that the work is reproduc ed ... (a) in th e course of educational 

instruction, where the work is r ep roduced ... by a teacher or student 

otherwise than by the use of an appliance adapted for the production 

of multiple copies, or (b) as part of the questions to be answered 

in an examination, or in an answer to such a question." 
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Section 200(1) is, to say the least, quaint and outmoded 

in l:.hat uhile il does not prohjbit the making of multiple copies, 

it imposes a test of infringe.neat of copyright Phich is dcpC'ndcnt 

on the type of machinQ used to mnke the reproductions . The tern1 

applia11cc for lliC' production of mu] Lip le copiC's I would seem to 

include the common photocopying nc1chine . The provision clearly 

needs to be a:;1enc1ec1 if its effect j s to make the use of pholocopyinr, 

machines for multiple copying unlapful. Also os the la\, s:::onds 

there is nothing to prevent a teacher from typing out multiple 

copies wj tho11t infringing copyrj ght. 

The Act i s unsatisfactory in anolher rcspc2t in regard 

t o multip.l.e copying by non - profit educational institu t ions . 

Sec t ion 38(] '\ rl::ads: "The copyr igh t in a ... wo r k i s infr inged by 

a pe rs on wh o , ... withou t th e licence of the own e r of the 

copyright - ( a ) s e lls, l e ts for hir e , ... an arti c l e ; or (b) by 

way of tra de exhibits an arti c l e i n public, wh e r e , to his kn owl edge , 

the ma k ing of an articl e con s titut e d an infringement of the 

copyright II Section 3 8 (2) r ea ds ; "For the purposes of the l a st 

preceding sub-s e ction, the distribution of any arti c les - (a) for 

the purpose of trade; or (b) for any other purpose to an extent 

that affects prejudi c ially the owner of the copyright concerned 

shall be taken to be the sale of those articles". The section 

thus seems to make the apparently innocuous distribution of 

photocopied materials by educational institutions an act of 

infringement. 
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The Fran.ki commit 1-cc had evidence before it suggesting 

that phot:()~opying for educational purpobes take plilcc on a substar>tial 
10 

scale. 1hc use cf photocopying r'lachines js likely to increase cis 

modern lt>aching to Jmiqucs emphasise the study of materials from a 

l] variety of sour,·cs ra t:1cr than the use of a s ingJ e prescribed tcs t. 

It is thC'rc1 ore c1.C'ai- lhat rcfon1s lo the P:i stini lm·.' should occur. 

In parti.cular su ~h refonus should consjder the question of \vhat lir1its 

are to lw imposed on multiple c·opying in ccl11calional insU.Lutions. It 

should ,1lso consider ,lwther some provision for payment of rcmL•nc1rc1Lion 

to copyright O\,rncrs be enact ecI . 

III. RECO;!HENDATIONS OF THE FRAN KT CO:·l}!l TTJ.::E 

The inadeq uacy of th e Copyright Act 1968 in dealing wilh 

the problems referred to above r esu lted in the appoi:1lmcmt of the 

C'.:lmmittec of Reprographic Reproduction in 1974 unde1 lh e chairmanship 

of The Honourable Mr. Justice Franki which tabl ed its report in 

Parliament on 9 December 1976. 

The terms of reference of the Franki Committee were "To 

examine the question of reprographic r ep roduction of works protected 

by copyright in Australia and to recommend any other measures the 

committee may consider necessary to effect a proper balance of interest 

between owners of copyright and the users of copyright material in 

respect of reprographic reproduction. 1112 The main recommendations 

of the Committee are summarised below . 
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A. Au t !. or i c; a t i. on 

The Committee rccommen,lcd th.'t the Act shou]d bE ai.er.dc>d 

to mab~ it cJcar th2L the i11sta] lation and 11se of self-sc'rvi:-c 

copying machines in libraries does not of itsPlf i1npose &ny liability 

for infri.ngL·mc.•nt 1,pon the librarian or librad.an I s employer proviJe:d 

not .. ices in a form prcscribc·cl by the Copyright Rc•g11lations arc 

display d drGwi.ng the user ' s att0nlion to the rc]cv~nt provisions of 
13 the Act . 

B. fair Dea~ 

The Committee categoric-a] ly stated L!wt no wcrds could bC' 

used to precisely define the expression ' fair dea ling ' so as to be 

of any assistance ::o a user in detcrr1ining whethe r he is prote,.::Led 

by section 40 . The Committee never theless made an inno·.rative and 

apparently laudab l e attempt in provicting qualitative and quantita~i.ve 

gu i delines in determining wha t a fair dealing meant in respect of 

r eprographi c r ep r oduct i on . Among other th ings t he qua l itative guid -

lines provid e fo r th e cons i de r a t ion of su ch fac t or s as t he pur pose 

and chara ct e r of the dea lin g , na t ur e of the wo rk and whEt he r the work 

can b 1 . l . 14 e obtained within a r easona bl e time at a norma comme r c 1.a price . 

The Committ e e seemed to think that it would be us e ful to add the a bove 

qualitative guidelines to sec tion 40, but th e question aris e s as to 

whom it is going to be of use. Does the Committe e suggest that it 

would be us e ful to the copyright us e r and o,mer? Are copyright us e rs 

and owners competent to judge on the basis of the qualitative guidelines 

what would amount to a fair dealing? It is respectfully submitted 
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that it is Guite um:cnlistic to expect the qualit.:itivc guidelines t.o 

be of 11uch 11C'Jp to cop/right owners and users in clctcrr: ining uh.:it is 

a ' fair dealing' in rel~tion to the reprographic reproduction of a 

work. Pcrlu;:is the Conunitlce :i.ntcnclod the qualitative guidelines !-o 

be morl' of a hc..lp lo the courts in delcrrnin ·ng uh.:it is a ' fuir dealing 1 

rather than ns a help to copyright usc,,_-s ancl 01,,ne::rs. 

H.:ivin8 dct-cnr.incd ll1at tl1c qc1alitc1tiv(' guidelines arc perhaps not too 

instrucl~ivc for the avc'rage copyright us12r and Oi-:ncr, there arc tl1en 

the qwmtiL:~tivc guide·! incs proposed by the Committee. These guide-

lines provi.rle lhat copying of one articl~ or more lhan one article. 

if r elated to the same subject matter from a periodical publication 

and copying from a n edi tion of a work, of not more than one chaplcr 

or 10 percent of the number of pages in th at edition , whichever is 

the greater, is a fair dealing with the work. This provision should 

increase the certainty of copyright us ers and in par ti cular students 

who wi ll know the maximum amount they can l egit ima t e ly copy . It is 

to be note d t hat if a us e r copies more than the maximum amount it may 

still be he ld to be a 1 fair dea ling 1 by a court after considering 

the factors provided by the quant itative guidelines. The re is yet 

another diffi culty with th e guid e lines provid ed. The quantitative 

guidelines provide l~at is the ma ximum amount that can be copied 

under section 40 but in practice will it successfully inhibit users 

from photocopying more? Once the maximum quantity proposed by the 

quantitative guidelines is exceeded, then the copyright user and 

owner is once again into an area of uncertainty. 
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The Committee considered that photocopying w.1s of a 

conid.clerabl • ass is Lance in en.;b] ing tcachc1.·s· nnd students in prepc1dng 

materials fui:- clas.sroom G.sc. It therefore prc,pos0d to wjden section 

40 t o include ' research or study ' jnst('ad of ' research and private 

study' . \\Thi.le this proposnl , ill lie wc,Jcomed hy educationnl 

instituUons and stu,lL•nLs .:!like it will certainly create inroads LiLo 

the economic returns of copyright o,-mcrs . 

The Cor,uniU.cc concluded thnt no n •rnmerat·ion 1, ... matlc to 

copyr:i.glit: o,-mers for fi.ii.r dealing of copydght material 3s the 

administ1~c1tive cost o[ providing accur3te records of individual 

copy:ing will be out of all proportion to any royalties tiiat might be' 

payable to copyd ght o,mers . 

c. Copying By Libraries For l'sers 

Th e Committ ee r ecommended that t he words 'l<'.:lsonab l e 

portion' in section 49 (5) be r eta in ed but a new provision was to be 

adde d to he lp determine what a ' reasonable portion ' is. The new 

provision should state that in th e ca se of copy ing from an edition 

of a work up to one chapter or 10 percent of the number of pages in 

that edition, whi cheve r is the greater, shall be a 'reasonable portion'. 

The Committe e also recommended "p ermitting the copying in 

a library of an entire work or more than a reasonable portion of it 

where the work forms part of a collection in the library, if the 

librarian has first determined, on the basis of a reasonable 

investigation, that an unused copy of the work cannot be obtained 

within a reasonable time at a normal commercial price and makes a 

declaration to this effect .•. " 15 
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It is submi l ted tlrnt the above rerornmendat:ion i s ob j 0ct:ionc::LlC;: 

both froM t he standpoint of the librarian who performs Lh e copying 

and the copyright O'.-·ner . A l ibrarian hns to r:iake some difficu l t 

deten1in.:1tions such as what rnate1·ial would be obtain.'.lble ,.,iLhi n a 

reasonable time at :1 normal corr,merci.'.l l price and make cer t ain 

declarations wh i ch amou:.1t·s t o a comp l ex and time - consuming process . 

Added on to t h e above t he l ibrar i an may be subjec t to an i nfringc~~nt 

ac t ion if he fai l s to adequately comp l y with lhc above procedures . 

The recommendation i s also hac·sh on t he copyright O\-me>r for it 

demands that wo r ks be kept in pri11t and be r eadily avai l able , fai l ing 
. 16 whi ch l h0y may be copi ed in ful l wi t hout compensa t ion . 

D. Multip l e Co_ry_ing By J'fon-l)rof it Educational lnst 't1 1t i.ons 

The Committee thought tha t mulliple copy in6 shou ld not 

occur without r e mun eration to the copyright own e r ,,, he re th ere is 

s ub s t an tia l use of his prop erty to the pr e judice of sal es of his 

work , espec ial l y i f t he work ha d been spe cifical l y written for use 

in s choo l s . Th e r e was a c l ea r a nd ur gent need fo r a sp ec i a l 

arra ngemen t tha t pr ovided e du ca t o~s with r easonab l e freedom in t he 

area of multiple copying and copyr igh t own ers a ~easona bl e a nd 
. bl . b . 17 practica e opportunity to o t a in r e compen se . 

The Committ ee 's most s i gn ificant r ec ommendat ion is in 

regard to a statutory licence s ch eme . The proposed s cheme would 

permit non-profit educational establishments 18 to make multiple 

copies of parts of a work for classroom use or for distribution to 

students . The right to make multiple copie s is subj e ct to the 
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rcquirc,mcnt of recording any copying taki'1g place under the sc:heme 

and an obligation to pay an appropriate royalty if dcm~n<led by t he 

copyright O\,ncr or his agent within .::i presc1·ibed period of time. 19 

Under the scheme there will be no infringement if a record of the 

copying is kept in a prrscr ibed r1rmner and for1t1 and any copyright 

owner or r-oJ.lccting agci1c.y can sc2rch the rC'cords to ascertain any 

rcnumcration to be paicl lo copyri[,hl m..mers. 

The proposed s:heme is in effect a compulsory licensing 

scheme as the CoMnittc~ specific.ally rejected any voluntary schem~s 

on Lhe ground that no collecting qg~ncy could be representative of 

authors of -.,orks availa!)le in Australia . The Committee rejected 

the possibility of copyright o~.;n.:.'rs staying out of the statutory 

licence scheme on th e grou,1ds thn t i.t is t oo diffi cu lt to provide 

20 practical mach inery to cater for such owners. Bu t unfortunateJy 

the Commi tt eC' did not provide detailed r easoning as t o th e natur e 

of the di ff i cu lty involved i f copy~ight owners are to be allowed to 

stay out of th e statutory licences :heme and why such difficulty if 

it existed, cannot be r eso lve d. 

The Committ ee was divided as to the manne r in which an 

appropriat e royalty was to be fi xed; it could be a general rate 

universally applicable or one which copyright owners or agencies and 

educational bodies may agree upon. The sch eme wouid not prevent the 

negotiation of either blanket or individual licences to copy more 

than what could be copied under the statutory scheme. 



It ~tppc~rs frc)m i:lic submj ssions nnd th~ evidence before the 

Co1: jttc'e Lhat a st.:.t.utory licl'ncc' sche1'( of i1 compulsory nature docs 

not find fa\our ,.·jth either copyrieht C',,1crs or user., . A copyright 

owner's 1i, rgCtir.iu::, ,JO',·lcr m.::iy b · significaPtly rL,duc0d because a 

compulsory schc 1:ic l·.7 0uld rern'j\'C' his exclusive riil L to 10.::ike multiple 

copiC's of his uo1k. Be can only participate i.n ncr,otiations by 

pro· y ;;s part of 11 coll0cLivc group, and perhaps cl ,:eak collecLi.vc 

group as such, ,1hich :i.s ultim.:1tely clc·1)(·ndc•nl on the decisjons of the 

copyright tribunal . Also Lhe copyrit;ht will bcco1:1e depc·ndent on the! 

forin and 1:icthod of recording, inspection and accc'ss Lo documents, 

maLtcrs which are not under his control . 

Al though the proposed statutory 1 icc·ncc scheme places some 

limitations on the rights of copyright owners it is nevertheless a 

bold step in the direction of rcmune1ating copyrieht mmers and is Lo 

be welcomed . 

Th e Committee also recorrunended that "[the] making of mu l tiple 

copies in any non-profit educational establishment of up to two pages 

or 1 percent of Lh e n umber of pages (whichever is the greater ) in an 

edition of a work or of two or more works in a ny period of 14 days be 

d h f f . h ,,21 permitt ed without remuneration a n wit out in ringement o copyrig t ... 

The Committee att empted to justify the above r ec ommendation 

on the basis that it was desirabl e for the benefit of education and 

that it would only permit an amount of copying in respect of which 

22 any royalty would be very small and probably uneconomical to collect. 

It is submitted that the Committee's opinion that any royalty may be 

very small and uneconomical to collect in respect of the permissible 

~------~-------·--· 
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unremun c-rated photocopying is nol wet 1 founded. Multiple copying of 

small p~rls of wurks can be a siBnificant de triment to cop}rifht 

o,mcrs if it goes on unr mun oratcd. Take for nxa~pJe the copying of 

50 col'ics of one percent of n 200 page book which is 100 copy p,1gcs, 

Does the Corm1iltt~c· consider llw royalty arising out of such an ,1mount 

of copy h1g as uneconiomical to col lecl? 

It is sir;nifi.cant· that c!lthough the Cornmilt0e foc:usc u mu ·h 

attention on the area of rnulliplc copying in educational establislmenls 

i t did not make it clear uhetlwr ' fair de al ing ' w,"S to <1pply to such 

copying. It i s submitted tlwt if educnUonists lwUevc thc.1t they can 

r ely on fair dealing in respect of multiple copyi.n 6 th,m there Fill 

r em2in an area of uncert,::d11ty whether multiple copying need be 

r ecorded and paid for? 

In summary , the Franki Committee appea r ed to have '.Tlade some 

-valuable r ecommendations that attempted ' ... to bring the copyright 

law into accord with t echnological realities ,' 23 

IV. THE COPYRIGHT AMENDMENT ACT 1980 (AUST.) 

The recommendations of th e Franki Committee r e lating to 

'fair dea ling' and copying by a library for users have been adopted 

in the Copyright Amendment Act 1980 and th e refore no further comment 

is necessary. In respect of multiple copying in educational 

institutions however, substantial changes have been introduced. 

Comprehensive provisions relating to multiple copying of 

works under the statutory licence by educational institutions are the 
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corners tone of the 1980 Act . The l•c,y provision is section 53J3 dd d1 

pc.Tr1.i_1 s multiple copyin 6 undl'r st,.tutory J ict'lL' e hy cduu1tional 

institulioas. 

A. Sect ion 53 ' \ 

This sect.ion permits multiple copies of works to be 111adc 

for teaching purposes of. ,111 educati.onal institutio,1. Suh-section (3) 

pro\'iclcs guidance as t:o pJi,3t ' tc:J l hing purposes of ,m institution' 

c.:.111 include·. Teachinu; J)llrposes c:rn jnclude copicc; of worl·s made in 

connection with a particular course of instruction provided by that 

educational institution or for inclusion i.n the library collection 

of that institution. Copies of works cLln be made by or on bchc1lf 

O .c: 
• L I b l d . . . d . l . . . t . 24 t 1e ocy a ministering a11 e uc&tiona inscitu ion . 

Both articles and works can be copied but if copyin g is 

for more th an a reas onable portion of a separately publi s~ed work, 

the copier mus t be satisfied, after reasonable inves tigation that 

copies of the work cannot be obtained within a reasonable time at an 

ordinary commercial pri ce . No dec larations are required but a nota tion 

must be made on each copy of a work stating that the copy was made 

on behalf of the relevant institution and the date on which it was 

made . Section 53B is no defence to an infringement action if no 

notation is made. 

A record of the copying must be made setting out the 

parti culars required by sub-section (6) for arti c les and section (7) 

for works. Sub-sections (9) and (11) permit the distribution of 

free copies of not more than a "reasonable portion" of a work to 

- .. .., 
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corresponde.nc.C' st-ud'-'Itts pro 1 itlPd thl'y are not part of th e l ecture 

n otes for the course. Rcc:0nL, 1'111st be k0pt at ci thcr the educa t iona l 

26 i nstitulion ronccrnl•d or a ccntr.11 records a•1lhority i.e . a body 

e,orporateJ or unincorporc.tcd which is established for th e purpose of 

I l d . I d I . l . 7.7 10 1ng r~cords t1at are Ppositcc wit1 1L . These r C'cords arc 

indexed nccording to ,wtho1s ' nEtmc•s t o faciliti.ltl.! speedy and sys t cm.1tic 

i nspc.tion by the copyright O\-mC!r and his/hC'r agent. 

A copyright O\ncr (or his/her agent ) c..111 c l aim an equitable 

r emunerat i on from the body a<lrninistcrL1g an e<lucat:iona l i n s t·itut:i on 

up on wri t t e n r tques t wi thin the p rescribed period for copi es made o f 

t h e work . The co pyr i ght O\mc•r. a nd th e body adminj_s t e r ing L!t e 

E.d ucat i ona l insl i tt1tion sha ll clc t C'rmL11(, by ag r ec1rent wh a t is an 

e q u :i..t a bl c r emun e r a tion , in d efau l t of su c h agrecm~·n t the Copyr i ght 

Tri b un a l sha l l on the ap plica ti on of eithe r pa rty d etermin e the 

a mour'.t paya ble . 

Sub - section (13 ) safeguards the copy-ri ght O\me r ' s r i ght to 

g r a n t R volun t ary l icen ce authorizing the body administering an 

e d ucat i on a l i n stitution t o make cop i es of hi s wor k wi thou t infr ingemen t . 

Se v e r a l n ew offe n ces , puni shab l e upon con v i c ti on by a fin e n ot 

exceeding $500 for failur e t o c omply with ce rtain r equire ments of the 

Act have been introduce d. Th e Attorne y Ge De r a l ma y apply to the 

Copyright Tribuna l for su s p ension of th e statutory s ch e me und e r 

section 53(B). 
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Thr 1980 Act· is pr.imc1 faciP a cornprclwnsive , detailed and 
systematic piL'Cc of lcgisLnion and in p;irticu]ar s.53B is a w0lcomc 
changC' for copyright O\m 1·s and educational inst.it·utions, who in 
search of guid:11.c0 found only cold cornfort in the pre-existing l aw. 
It .i s submittccl Llwt with t1!'2 compulsory and systc1,h'.ltic retention of 
re-co r ds, r.rnch of the t1ncerL:1inty th.::t i.lcc:ompc1njc•cl multip l e copying 
wi l l be settlc)cl . Edu.::ation,.J institutions hav · to keep systerratic 
r ecords or send them to records authoc:-itics and both arC' awnre of the 
penc1ltics t hat hcfcill on t:Jwm 011 default of their du t ies . Copyright 
m-mcrs on th e other hand , wil l a t J e.:0 st, have a -reasonable opportunity 
of ob t aining payments , i f their works are copied , and their concern 
fo;:- po l icing mul t·iplc copying is largely redticed . To t he above 
ex t en t , th e 1980 Act appears to provide some so l ution s to th e ridd l e 
posed by the advent of r eprographi c r eprod uc t ion for the Copyright 
Law . Bu t of neces sity the 1980 Ac t c r ea t es certain new is sues . 

Th e first issue aris e s from th e large area of dis cre tion 
on the part of educational institutions in det e rmining what can be 
copied for teaching purpos e s . Would this mean the encouragement of 
great e r copying? If there is greater multiple copying un<ler section 
53B, then th e copyright owner's econ omic r e turn s may become more 
dep end ent on th e viability of the statu tory li cen ce scheme tha n on the 
sal e s of the work/s in th e market. 

In the case of copying of more than a reasonable portion of 
a work, difficult determinations still remain. The copier will firstly 
have to determine if what is copi ed is a r easonable portion within the 
rninima, 28 if it is not . then the copier must make a reasonable investigation 

---~~ ,.,\~· • 
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Lhrt the ,rnrk js lll13\'3i.Jetble at a nt'r!Tal comff,L"'rci.aJ price•. It will not 
be conveni~nl foi· a copj er to rral~e sue 1 <let r11inJ tions nncl since no 
declnrations need be ~ado ther~ is no effective check on such copying 
by copyright 0,mcrs and their agents. 

The 1980: et also requires considerable expenditure on t.he part 
of educ.:1tion.:::l i11sU tu lions in sc,t ting up re· ore.ls anc.l roniplying wi tlt 
ot. er procedures outlined in the Act. Such added costs may ,,ell be 
transrai tted clO\.n to the copy::ight user through hig:1er chargt.\S for t·he use 
of photocopying machines. This can in a sense be seen as effecting a 
better balance b~t~ccn , opyri~1t 01ners and users . In ano~her sense it 
may be seen to cause economic hardship to copyright users, especia]ly 
students . 

To safeguard the right of remuneration of copyright mmers 
criminal offences have been created by th e 1980 Act . It is possible to 
argu e that the impositi on of offences on bodies administering educntional 
institutions and on mployces of those instit utions for non-comp lian ce 
with purely administrative procedures represent a heavy and perhaps 
unjustifiabl e burden. 

Bearing in mind the amount of free copying permissible under the 
29 heads of fair-d ea ling and copying of insubstan tial portions of works the 

1980 Act permits a generous amount of copying of works. It there for e 
appears that the free-flow of information will be facilitated . 
Concurrently it guarantees copyright owners a modest remuneration and 
greater security against wide scale infringement of their works. 

---....---~-
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The new Act not,,:ithslzrnding ils prolixity, is a purposeful 

piece: of legislation n.sponding to the challcng(' of modern !:echnolo 'Y 

and is a pr0cedcnt of its 01m right in the Co,,monucalth. Althougl1 

it is too early to assess the full impact of the new Act it is 

respectfully submitted that it nay not be too cc1rly for the 

New Zeal~nd l~gislaturc Lo consider a review of the copyrighl law 

in regard to rE'progn1pliic rc·production . 

- --- -Jlf,:.- .. 
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