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I. INTRODUCTION. 

Section 53A of the Police Offences Act, 1927 as amended 

1 by Section 2 of the Police Offences Amendment Act, 1979 pro-

vides that if a person has with him in a public place an offen-

sive weapon without a lawful or a reasonable excuse then he may 

be stopped and searched without warrant. The constable can 

search the person and any packag e he has with him in the motor 

vehicle in which he is travelling or from which he h a s alighted. 

The constable can conduct the search if he has reasonable 

grounds for believing that the person has with him an offensive 

weapon in a public place, that being an offence, and that he 

does not have lawful authority or reasonable excuse for doing 
2 so. 

If the person is elsewhere than in a public place no such 

search can be conducted but the person is guilty of an offence 

against the section if they had possession of an offensive 

weapon in circumstances which prima facie showed they intended 

to use it to commit an offence involving injury. J 

Providing he has reasonable grounds to believe that an 

offence is being committed, whether or not it was in a public 

place, the constable can arrest without warrant. 4 After the 

arrest and once the person has been taken into Police custody 

the Police have a power to search him. 5 

The maximum penalty upon conviction is a fine not exceed-
6 ing $400 and/or imprisonment for up to a year. 

It is the writer's intention to evaluate the section by 

tracing its historical development, examining each step along 

the way to determine whether it was a necessary intrusion upon 
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citizens' rights. That stud~ combined with an analysis of the 

present section and other provisions relating to Police powers 

of search introquced at a similar tim~ will then be set in the 

context of providing an examination of the New Zealand Govern-

ment's approach to legislating. 

II. COMMON LAW. 

Before there was a statutory offence for the possession of 

offensive weapons in both the public and private place what was 

the common law position? 

The common law confers on the Police no power of search 

before arrest and there is no general right to search every 

arrested person. 7 

There is no common law offence of carrying an offensive 

weapon 8 but the Police could search for one after arresting him 

for an offence like attempted assault. The arrest in that case 

could be made without warrant if a constable found the person 

committing, or had good cause for suspecting, that a person had 

committed an assault. 9 However the constable would have to 

have reason to suspect that he might have on him: 

(i) either evidence relating to the crime for which he was 

arrested or other crimes; 

(ii) something which would cause injury to himself or the 
10 person and property of others whilst he is in custody. 

It is important to note that this common law power of search 

continues unaffected by the Police Amendment Act, 1979 which 

gives the Police a more general power of search subsequent to 
1 1 arrest. 
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III. FROM 1884 TO 1956 

The main effect of the relevant provisions of the Police 

Offences Act 1884 was to make possession, in some circumstances, 

of an offensive weapon an offence. But in terms of a right to 

search, subsequent to arrest, it confers very little extra power 

upon the Police than does the common law. 

Police powers pertaining to offensive weapons are not 

handled in one section, but the net effect of it must be added up 

from four different sections. They are subsection 27 (1), 28 (7) 

32, 35, of the 1884 Act. 12 It is proposed to discuss them 

separately, considering the important phrases, then briefly con-

clude as to their overall effect. 

Idle and disorderly persons, Section 27 (1). 13 

It is an offence committable only at night which is a con-

siderable restraint. 

The accused must give a good account of his means of support, 

and assign a valid and a satisfactory reason for being armed. 

This act is similar to the English Vagrancy Act, 1824 and there 

are no cases subsequent to it or to this act which define that 

phrase. It is sufficient to say then that it is a subjective 

test, in that there can be varying definitions of what is a good 

means of support. It could depend on the judge's own living 

standard with the facts of the case being determinative. 

However since he has to give the said account to a justice 

when required, it places upon him a burden to prove that he had 

a means of support. He has to discharge this to the balance 

of probabilities standard. 14 

Rogue and Vagabond, Section 28 (7) 15 A felonious intent 

is requirect,but this must be construed as meaning intent to 
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commit an indictable offence. 16 

Phrases Common to both Section 27 (1) and Section 28 (7): l7 
(i) "offensive weapon", when interpreted by the ejusdem 

generis principle, it appears that it means something inherently 

dangerous like a gun or a sword. Some English cases, not in-

terpreting this section, nor a similar English one, but the term 

"offensive weapon," broaden this definition to include a stick 

. f d . ff · · 1 8 d t 1 9 i use in an o ensive, aggressive manner, an as one. 

This definition corresponds to that which Section 53A describes 

as articles made or altered for the purposes of causing bodily 
20 injury. 

(ii) The offensive weapon becomes forfeited upon con-

viction. 

(iii) It appears from the sections that these offences 

can be committed in both the private and the public place. 

A right to seize? 21 Section 32. The goods in the per-

son's possession, which must include the weapon, can be seized but 

the person must be charged and they are then conveyed to a 

Justice. The section does not provide for a power to search, 

therefore it appears that obvious things only can be seized. 

Arrest without warrant? 22 Section 35. This can only be 

done if the person will not give his name and address or if he 

is an idle and disorderly person disturbing the peace. Thus a 

constable cannot arrest without warrant for posse s sion of an 

offensive weapon only, there have to be these other factors 

present. 

Upon combination of these sections it is clear that there 

is no additiontothe common law power of search for offensive 

weapons. Nor will the power to arrest without warrant be able 
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to be used frequently. This, together with the idle and dis-
orderly person provision having to be committed at night, and 
the rogue and vagabond provision requiring an intention to 

commit an indictable offence, means that the net effect is a 

section that will only be able to be used sparingly by the Police. 
Were these powers adequate to cope with what was perceived 

to be the offensive weapon carrying problem? 

In the late 1950's they were not seen to be, as in 1956 
Parliament decided to introduce a specific section dealing with 

. 23 carrying an offensive weapon in a public place. But was the 
change needed? Unfortunately, since the period between 1884 and 
1956 was such a massive time of chang~ it is difficult to obtain 
reliable statistics to compare the regime's effectiveness when 
it was introduced with when it was succeeded. 

However there are some statistics available. The average 
number of convictions in both the Magistrate's and the Supreme 
Courts for offences against the person for the years 1887 - 1890 
was 1.J per 1,000 head of population and for 1956 it was 0.78 per 
1,000 head of population. 1956 was a fairly typical year for 
this sort of offence. 24 It must be remembered these figures 
include sexual offences which are not likely to include the use 
of offensive weapons. For the years 1887 - 1890 there was an 
average number of 676 assault convictions in the Magistrate's 

pourt and for the years 1952 - 1956 there was an average of 751, 
but the population had more than trebled. 25 Although these 

figures are affected by the growth of a larger, more efficient 
police force and other variables, for our purpose of determining 
the number of offences involving the carriage of offensive wea-

pons, they provide a clear trend. 
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The degree of violent offending between 1887 and 1956 de-

· creased considerably, and that is likely to be evident in offen-

sive weapon offences as well, because violence will often follow 

possession of an offensive'.weapon. 

Although the 1884 regim~ together with the common la~ seemed 

as though it was controlling offensive weapon possession very 

well compared with when it was first introduced, there was an 

increase of at least fifty per cent in the number of convictions 

for common assault and other offences in the Magistrate's Court 

between 1950 and 1956. The figures for the number of arrests 

for offences against the person between 1952 and 1956 does not 

show such a consistent trend but it is definitely one of in-
26 crease. 

As there can be a number of variables in these statistics 

it is important not to take them literally, the trend is the 

point to note. Unfortunately there are no statistics available 

for actual offences which would give us the clearest picture of 

the true situation. The difference between the trend for 

arrests and for actual offences would depend upon police practice 

at the time. We can only assume that they were not prone to 

both excessive leniency and charge bargaining, which could dis-

tort the apparent trend considerably. This probable substantial 

increase in violent crimes is likely to include the use of off-

ensive weapons. 

Therefore the Government seemed to have at least some justi-

fication for introducing Section 53A, in the Police Offences 

Amendment Act, 1956. 

IV. 1956 1 POLICE OFFENCES ACT, 1927 1 SECTION SJA. 27 

The introduction of Section 53A can be considered a complete 
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addition to earlier law in that Sections 27 and 28 (7) continued 

as Sections51 (a} and 52 (g) respectively and remain so. 28 

Section 53A gave the Police power to arres~ without warran~ any 

person who has with him, without a reasonable excuse, in a public 

place an offensive weapon, providing he could not satisfy a con-

stable of his identity, or the constable had reasonable cause to 

believe that he might use the weapon in the commission of another 

offence. 

Before a consideration of the Government's reasons for in-

troducing a new provision,when the old one seemed to be serving 

its purpose,is undertaken, it is necessary to determine what the 

constituent parts of Section 53A actually mean. 

Subsection (i) - "without lawful authority or reasonable 

excuse." A lawful authority provides a legal exception to the 

operation of the act, therefore it is confined to those who carry 

an offensive weapon as a matter of duty, for example,a soldier or 

a police officer. 29 

The test to determine if a person has a reasonable excuse is 

whether a reasonable man would think it excusable to carry an 

offensive weapon in a public place for the reasons given. This 

is a question of fact. 30 Self defence is not necessarily a 

reasonable excuse, there must be an immediate and particular 

threat against a defendant before he would have a reasonable 

excuse. 31 

Subsection (1) - "proof of which shall be on him". This 

places the burden of proof upon the accused and it is discharged 

by the balance of probabilities standard. 32 

Subsection ( 1} - "[ HJ as with him • • • " The accused must 

know that the offensive weapon is in his possession and the onus 
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is on the prosecution to prove beyond reasonable doubt that he 

had such knowledge. The onus to prove this factor remains on 

the Crown throughout the case. 33 

"Public place" is defined in the Act. 34 

Subsection (5) provides for arrest without warrant. A 

concerning feature about it is its allowance of subjectivity. 

Subsection (5)(a) incorporates no objective test which means that 

a constable could claim that he was not satisfied as to a per-

son's identity and the court could not effectively challenge 

that. However, whether a reasonable person would be satisfied 

would help a court to decide if it believes the officer's claim 

or not, even if that is not part of the test. Subsection 5(b) 

is not the same, the constable's reasons are reviewable object-

ively, "reasonable cause to believe" is the highest objective 

test that the law provides 35 but it is still open to abuse by 

the Police because it is so hard to determine what are the 

grounds for a reasonable belief. Also it is a well known,but 

unverifiable fact, that the Court would prefer to believe the 

Police's evidence,compared with any of the accused's objections. 

Section 7 provides for three classes of offensive weapon. 36 

They are: 

(i) Articles whose purpose is to cause bodily injury, 

weapons per se,such as guns. 

(ii) Articles adapted for the purposes of causing bodily 

injury,such as a block of wood with a razor blade inserted in it, 

or a broken bottle adapted for the purpose, not just one acci-

dentally broken. The intent must be present. Once articles 

in this class are adapted they become an offensive weapon per 

se. 37 

(iii) Articles whose purpose is not to cause bodily in-
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jury but which are intended by their user to d~ so such as a 

b i cycle chain or a sandbag. Sometimes it is equivocal as to 

whether an article is in this class or not, such as a razor. 38 

This third class is an addition to the requirements of the 1884 

section. 39 

In classes (i) and (ii) the prosecution has to prove no more 

than knowing possession in a public place, then the defendant has 

to prove lawful authority etc. But if the article is in (iii) 

the prosecution also has to prove that the defendant had the in-

tent to injur~ as in itself the article is not likely to cause 

injury. Once that is proven beyond reasonable doubt the burden 

passes to the accused. 40 

For class three offensive weapons, the intention of the de-

fendant has to be prior to any usage; innocent possession is 

not transformed into guilty possession merely by use. This was 

decided in New Zealand by Police v Smith 41 in which the appell-

ant, a guest, used a table knife to threaten a pie cart proprie-

tor. However, the actual use of the weapon may be a factor to 

be considered along with other facts, to determine whether the 

article was originally carried with the necessary intent. 42 

Thus Section 53A is a preventative section, aimed at the 

prevention of the use of offensive weapons rather than being a 

remedy once they have been used. 

When an overall view is taken of Section 53A it is evident 

that by subsections (1), (5), (7), it is possible for somebody 

to commit an offence and to be arrested without warrant, if he 

merely carries an offensive weapon per se, in a public place, 

without a reasonable excuse and he cannot satisfy an unsympathe-

tic constable of his identity. For that limb of Section 53A 

no intention is required, mere knowing possession is enough. 

1' 

-· 



10 

However it must be realised that it will be rare that anybody 

will carry such a weapon in a public place without intent to use 

it in the commission of an offence. If they are not carrying it 

with such intent they are likely to have such obvious innocent 

motives like just taking the gun home after having bought it, to 

avoid arrest. 

The reasonable excuse provision could be used by an accused 

in an attempt to convince the constable that he should not be 

arrested, but technically it is only a defence to be used in the 

Court and therefore really only saves the innocent from con-
. t. 4J v1.c ion. 

When compared with the 1884 and common law provisions the 

section gives the Police more extensive powers in t~at under the 

offensive weapon per se limb no intention is needed (compared with 

a felonious intent): there is no requirement that it be committed 

in the dark; a much broader definition of offensive weapon; and 

considerably more extensive powers of arrest without warrant. 

This power to search subsequent to arrest is not affected, at 

common law it is the same for all offences. 44 

This increase in the Police's power is at the expense of 

citizens' freedom to carry whatever they like about in a public 

place providing they are not interfering with others. 

Why did the Government change the law? 

The major reason was that in 1953 the House of Commons en-

acted the Prevention of Crime Act. 45 , 46 It is almost exactly 

the same as our Section 5JA but there are some differences. 

They are mainly the punishments allowable and the definition of 

"offensive weapon", 47 which does not exclude the possession of 

tools of trade for employment related activities, as our defini-

t . d 48 ion oes. 
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The reasons for which the English law was changed help us 

to determine why our law was changed. 

The carriage of offensive weapons was previously the sole 

domain of Section 4 of the Vagrancy Act, 1824,which is a similar 

statute to our 1884 provision. 49 

The Prevention of Crime Act, 1953,was introduced in an 

attempt to check and substantially reduce crimes of violence 

against the person. In the years 1948 - 1952 there was approxi-

mately a thirty per cent increase in the number of violent crimes, 

and in 1952 the rate was approximately treble the pre war one. 50 

The Act's prime thrust appears to have been at a hooligan 

problem which encompasses gangs using knives, knuckle dusters 

and bicycle chains. It sought to be preventative, to strengthen 

the law,but to be taken in conjunction with other measures to 

combat the problem, such as strengthening the Police force. 51 

Was there a similar situation in New Zealand? 

In introducing Section 53A the Minister of Justice, the 

Hon. Mr Marshall, seemed to think so. He relied heavily on the 

Prevention of Crime Act as providing a justification for having 

a similar provision in New Zealand. 52 He claimed without veri-

fying it, that the English Act had proved itself to be reasonable 

and workable for nearly three years, and the refore it would be 

satisfactory here also. 

The opposition challenged that as a ground for changing the 

New Zealand law. They claimed that there had been no such 

wave of violence in New Zealand. 53 Is this true, did New 

Zealand experience an increase in violent offences against the 

person in the early and middle 50 1 s? 

The statistics considered in III above indicate that we 

experienced an increase in crim~ similar, if not greater, to that 
which 

- · 
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England experienced before it introduced the Prevention of Crime 

Act. Thus ·there was at least partial justification for . relying 

on the Prevention of Crime Act so heavily. 

localised reasons than that though. 

There were more 

The perceived manifestation of this increase in violent 

offences was in the number of knife related incidents. 54 One 

such incident was a brutal murder in Auckland 55 which seemed to 

be at the forefront of Members of Parliament's minds. 56 In 

that case, the murderer plunged a flick knife up to its hilt in 

the deceased's neck. 

with him all day. 

He had been carrying the knife around town 

As a result of this, some Auckland newspapers 

apparently pressured the Government to change the law, 57 although 

the writer was able to find no public evidence of this. It must 

be remembered that this was only one incident, although Parlia-

mentarians claimed there were others. This concern over the use 

of knives was prominent throughout the Parliamentary passage of 

the bill. 58 That, together with England having a convenient 

and usuable section, seem to have been the reasons for the in-

troduction of Section 5JA. 

Could Black have been arrested under the 1884 Act? By the 

fact that he threatened to kill the deceased the night before, 

it could have been proven that he had a felonious intent. If 

a constable had known the circumstances of that night, he might 

have had good cause to suspect that Black was about to commit a 

felony. That would have made Black a rogue and a vagabond who 

could have been arrested without warrant. Thus, in the circum-

stances of Black, the 1884 Act would have been enough, but it is 

doubtful that before the murder a constable would have had 

enough information to make the arrest. That requirement of 

background information certainly would not be satisfied in the 

0 
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majority of cases. 

It seems therefore, that some form of preventative section 

was necessarY, but Section 5JA has gone beyond what was desirable 

into that which is unnecessary. This applies particularly under 

the limb that provides for the possibility of arrest without 

warrant, for mere possession only, without a reasonable excuse. 

Powers conferring arrest without warrant should be given sparingly 

and in Section 5JA they are conferred too liberally. Some degree 

of mens rea should be required for every type of offensive weapon 

offence,by the mere fact that it is a criminal offence, convict-

ion of which could bring a maximum of one year's imprisonment with 

all the consequences of that. 

V. THE 1976 AMENDMENT TO SECTION 53A. 59 

Despite the provisions of the 1956 Section 5JA erring on the 

side of being unnecessarily excessive in some circumstances, 

Parliament saw fit to confer even greater powers upon the Police 

in an amendment to Section 5JA, in Section 4 of the Police 

Offences Amendment Act, 1976. 

The major changes effected in this amendment were: 

(i) a reconstitution of the definition of the offence, such 

that it could be committed in the public place. 

(ii) 

(iii) 

an extension of the power to search without warrant. 

the creation of a power to arrest without warrant. 

Subsection (1)(b) constitutes the major change by allowing 

the offence to be committed outside of a public place, for in-

stance, in private homes. 

What is the definition of "possession",as opposed to "has 

with"? It includes not necessarily that which you are carrying, 

but if you have the power to deal with it as owner, at the ex-

0 
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clusion of all other persons, and can do so if needed, that is 

enough. 60 S~ an offensive weapon in a locked cupboard (to 

which you are the only one who has the key at your disposal) in 

your horn~ 100 miles awa½ constitutes possession. The Crown 

still has to prove that the accused is knowingly possessing. 

Subsection ( 1) (b) - "(.i] n circumstances which prima facie 

show an intention • • • This creates a rebuttable presumption. II 

It is set up when the Crown proves, beyond reasonable doub~ the 

accused's possession of the weapon, in circumstances which prima 

facie show an intention to commit an offence involving bodily 

injury. 

This presumption can only be negated by using subsection (2). 

Under that, the defendant has the opportunity to disprove the 

presumed intention which has to be done to the balance of prob-

abilities standard. This subsection has prevented what would 

have been a conclusive presumption and it was included upon the 

recommendation of the Statutes Revision Committee. 61 

Subsection (4) gives the Police a general right to arrest 

without warrant compared to a restricted right under the 1956, 

Section 5JA (5). 

Even though subsection (5) is limited to offences committed 

in public places, it allows the Police to stop and search people 

without either warrant or arrest. That is a power which they 

did not have previously for offensive weapons and something that 

is rarely given to them. This is a major change. 

Subsection (10) was included as a result of criticism of 

the relationship between the definition of offensive weapon in 

subsection (8) and subsection (1)(b), in that any article could 

be an offensive weapon as long as it was used with intent. 
62 

That is not satisfactory in a private place situation because, 

0 

-· 



15 

as distinct from a public place, there is a greater availability 

of articles, all of which could be used to prove the intent. 63 

Thus a narrower definition was provided, although in practice it 

is unlikely to make much difference. 

However it is submitted by the writer tha~ in effect, any 

article 'capable' of causing injury is just as broad a definition. 

There are no cases interpreting the word, but the Shorter Oxford 

Dictionary defines it as "Having the capacity for" which includes 

anything that has a sharp or rough surface, or is heavy and can 

be swung with force. 

When the Bill was passing through the select committee 

stages there was considerable criticism of it, and as little of 

it has changed, much of that criticism still applies. 

In effect, subsection (1)(b) represents an extension of the 

law of at t empts to preparatory acts, in that it requires circum-

stances which show an intention to commit an offence involving 

bodily injury. That mean~ for an offence under Section SJA, 

there will be circumstances that display an intention to attempt 

an offence like assault, but not sufficiently proximate acts to 

amount to the attempt. 

Thus,because less evidence is required under Section SJA it 

is an easier method of searching and arresting somebody,without 

warrant, for a more serious offence. Before or after arrest 

further evidence can be obtained leading up to the laying of 

more serious charges. 

Also,with the very broad interpretation that the courts have 

given to possession, the section becomes far too wide ranging in 

its application, in that a person can be guilty of an offence 

when there is no immediate danger to the public,which is what 

Section 53A should be aimed at. All in al~ subsection (1)(b) 

,. 
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provides the Police with a very useful law enforcement device 

but it is a dangerous erosion of citizens' civil liberties. 

The phrase in subsection {.S), "reasonable grounds for be-

lieving" was open to all forms of abuse by the Police, especially 

with the broad definition of "offensive weapon", as the Court 

will have to form an opinion as to the reasonableness of the 

constable's subjective beliefs as to the intentions of the sus-

pect. Membership of a gang, clothing, mode of transport and 

past offences could quite legitimately constitute that reasonable 

belief which would provide for guilt by association. 64 

Even though that is the highest objective test the law pro-

vides, the constable's subjective belief will be virtually un-

challengable. Intentions of a suspict are so hard to determine 

that almost any grounds will be considered reasonable. The real 

problem is that whatever test is used, it is open to abuse by 

the Police because they interpret it subjectively,though anything 

potentially absurd will be rejected by the Court. If there is 

abuse the real sanction lies not in the test,but the remedies 

available to the accused. 

later. 65 
A discussion of these will occur 

Subsections{4) and {.S) - this right of arrest without 

warrant could be used as an instrument of harassment, with the 

Police being able to stop and search people if they believe he 

or she is of the type who would be carrying an offensive weapon. 

This would be particularly useful in a group situation,with the 

Police being able to stop and search everybody on the possibility 

of some having weapons. They could then decide not to press 

charges,but the search would still be legal, and the Police would 

have achieved their purpose of interrupting the group's passage. 66 

The interaction between subsections (1)(b) and (10) allows 
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almost any article on the premises to be used to prove an inten-

tion. 

Thus it would be wrong to believe that all this amendment 

does is to extend the possible circumstances for the commission 

of an offence from a public place to anywhere else. It does 

more than that. It represents a major increase in police powers, 

and consequently a substantial erosion of citizens' civil liber-

ties, in the way it extends the right of arrest without warrant 

and creates a right of search. It is wide open to abuse. 

What is beginning to emerge is a gradual denial of civil 

liberties as the Police are given more power with amendment after 

amendment surreptitiously building on each other. Consider the 

extent to which virtually unreviewable discretions and wide 

ranging powers have been conferred upon the Police in the 1976 

amendment. There should be good reasons for it, are there? 

The crime statistics establish that the number of reported 

offensive weapon offences had approximately remained constant for 
67 

five years after an increase in the four years previously. How-

ever. there had been a general increase in the number of arrests 

. 67 A 
for non sexual violent offences. 

There certainly does not seem to be a sufficient increase 

in the carriage of offensive weapons to justify a change in the 

law. 

However the report of the Police Department to the House 

68 
of Representatives in 1976 expresses grave concern at the 

level of violence in the community: 

''fi-Jie use of weapons such as baseball bats, chains, bottles, 
fence palings, and knives which were used only infrequently 
a few years ago have now become common place." 

I shall discuss later whether the figures for violent offend-

ing confirm that. 

There was much more than that which concerned the Police, 
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What really worried them was: 

11 
( T] he overt challenge that violence, 1 bikie I and kindred6 

gang activities pose to social peace and tranquility." 9 

The gang problem did not play any part in the introduction 

of Section 53A,with the gangs such as the Mongrel Mob only be-

ginning in 1956. 

The real growth in gangs occ~d in the late 1960 1 s with 

• the formation of Black Power, Headhunters, Stormtroopers, - a 

phenomenon that flourished in the 70's. 70 

The crime statistics discussed above 71 do not indicate that 

the growth of a gang problem manifested itself in the commission 

of offensive weapon offences. The effect of gangs then, on the 

area of this study,remains open to question, unless the Police 

were not using,to their maximum effectiveness, the existing mea-

sures available to them. 

It does not seem credible that new powers of such magnitude 

can be justified when the existing ones were not utilised. The 

Police,under the existing Section 53A, could still have arrested 

without warrant, if people were carrying an offensive weapon, with-

out a reasonable excuse, in a public place, with intent to commit 

another offence. That seems to be an adequate power but ob-

viously it was not seen to be enough - why? 

In the first reading debate 72 the Minister of Justice said 

that the reason subsection (1)(b) was needed, was to enable the 

Police to conduct a search when it is suspected that a quantity 

of weapons are stored on private premises for sinister purposes. 

This was an attempt to prevent gang warfare by discouraging them 

from stockpiling weapons. Instead of only being able to act 

when an offence was committed in a public place, (which would be 

much closer in the chain of events leading up to the actual 
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brawl), the Police could head it off. However a search warrant 

would be needed,as no specific power of search is conferred in 

the section. 73 

This power of search in the private place should have only 

been required if there had been masses of arrests of people in 

public places,or brawls that got out of hand. If that happened 

the Police would need to go one step back in the causation 

sequence, due to the difficulties of making arrests in such sit-

uations, with the result being that arrests were impossible. 

The Police and the legislators did not empirically justify 

the need for the amendment, their reasons seem to have been more 

of an emotional response to a difficult situation. 

Even if the Police could have empirically justified the ex-

tension of the constituting factors of the offence beyond the 

public place, there was no need to change other parts of the 

section in such an excessive manner. 

Since the Police and Parliament exercised such zeal in seek-

ing such a change in the law when they could not factually prove 

the need for i~ and since the change is potentially open to con-

siderable abuse,how has it worked in practice? 

This is very difficult to determine because the Police do 

not release statistics on the number of searches declared 

illegal. However they do release figures on the number of offen-

sive weapon carrying offences reported. 74 For the years 1977 

to 1979,inclusive the increase was seventy four percent. It 

must be remembered that in this time the Wanganui Computer was 

brought into use and therefore a considerable amount of this in-

crease could have been due to more efficient data compiling 

methods, and also there was probably an increased awareness of 
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the offence. 

Despite this,however, the trend is evident. It indicates 

that the Police were using the amended Section 53A to a consi-

derable degree, especially compared with the previous Section 53A. 

By the very fact that they found it so useful must mean that it 

was at least a partial success an~ from a Police point of view, 

it must have gone some way towards remedying a need. 

What about from a civil liberties point of view, did the 

potential for abuse realise itself? 

Not surprisingly, the Police do not keep information on this 

aspect so the only way to evaluate it is by examining the attitude 

of the Courts. The only case to reach the Supreme Court in the 

1976 Section 53 was Waenga_ v Police. 75 

was charged under Section 53A (1)(a). 

The appellant Waenga 

He was wearing a chain link and belt but not for the purposes 

of holding h i s trousers up. He was not a gang member but had 

just been standing outside a disco near a gang brawl. The con-

stable asked if he would use the belt if involved in a figh~ with 

Black Power, and he replied that he probably would. 

The belt was held to be a type (iii) offensive weapon 76 and 

therefore the Mag istrate convicted him on the bas i s of that con-

versat i on proving that he had an int ention to cause bodily in-

jury. He did not question a thing, in fac~ his whole attitude 

seems to have been quite the opposite. He accused the appellant 

of telling lies and the foundation for the conviction seemed to 

be on guilt by association: 

"If he wants to stand in the middle of a group of people 
who have been involved in brawl i ng then he involves him-
self with them and has no evidence of any independent 
reason for being in that situation." 77 

Those are not grounds for convicting somebody and the 
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Magistrate receives a mild rebuff from his Honour, Barker J for 

doing so: 

"There is just no evidence that the appellant himself 
was involved in any of the brawling." 

His Honour makes it quite clear that the evidence is in-

sufficient to sustain the conviction. He decided that the con-

versation was equivocal, and that there was no unequivocal evi-

dence that proved beyond reasonable doubt that the appellant had 

an intention to cause bodily injury. 

What i _s concerning about the case is that the Magistrate 

was prepared to convict somebody who was a Maori, wearing gang 

type clothing, being near a braw~ and who associated with gang 

members. That does not constitute an offence but it seemed to 

be the sole basis of conviction. 

Waenga would be one of the few people of the type who 

associated with gang members that would appeal against such a 

conviction. When people have been subjected to harassment the 

last thing they want to do is to antagonise the Police even 

further. They are most reluctant to seek the Court for a remedy 

because they are probably scared of the Police retaliating and 

trying to pin another charge on them. Such people are in-

herently suspicious and untrusting of the Court. Therefore if 

these people experience such a conviction at District Court level, 

based on such evidence, as was Waenga, they are unlikely to 

appeal to the High Court which means that we never get to hear 

of their cases. 

The Courts then,do not provide a sufficiently reliable check 

against abuse of the powers given in Section 5JA. There can be 

no other forum for determining the validity of a conviction. 

Bu¾ for intrusions on libertY, there are remedies available to 
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somebody who feels that he has been unjustly treated. 

they? 

What are 

The Secretary of Justice in his letter to the Statutes 

Revision Committee in 1976, outlining his response to the sub-

missions before them on the amendment to Section 53A said: 

"Some witnesses have asked whether the power to stop and 
search a person suspected of carrying an offensive weapon 
could be made subject to safeguards. We doubt whether 
that is practicable." 78 

Is that true, are safeguards impractical and a waste of time? 

It is the submission of the writer that they are not and that 

there are already some existing safeguards but more are possible. 

If somebody thinks that they have been illegally searched or 

arrested,they can seek the Court to prohibit the prosecution 

from proceeding by exercising its discretion to prevent abuse of 

its own process, due to the Police having acted improperly. 79 

80 
Or if punative measures are sough~ a civil suit of trespass, 

false arrest, 81 or malicious prosecution 82 could be initiated 

but could be unproductive and very costly. An automatic exclu-

sionary rule for illegal searches such as that in America, or 

instituting a criminal prosecution for conducting an illegal 

search, would be two very effective remedies which unfortunately 

are not available in New Zealand. 

AlternativelY, a complaint can be laid under Section 33 of 

the Police Act, but that does not seem to be a creditable, inde-

pendent alternative. Although there is no direct proo½ it seems 

as though nothing seems to happen by that method, It is not a 

sufficient remedy. Complaints can be made to the Ombudsman. 

However he cannot investigate anything which is subject to an 

internal enquiry under the Police Act, unless a complaint has 

been made to a superior officer to the one concerned, and that 

' 
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complaint has not been investigated, or the complainant is dis-

satisfied with the final result. When such a complaint has been 

made to the Ombudsman the Police have challenged his jurisdiction 

to deal with it. 84 The Ombudsman has difficulty in conducting 

an investigation of this natur~ as there is little accurate evi-

dence available with there being a situation of the complainant's 

word against a number of Police Officers. Also,once the Ombuds-

man reaches his conclusion he has difficulty in finding an approp-

riate remedy. 85 

Therefore the Chief Ombudsman has suggested that these com-

plaints be referred to a tribunal whose jurisdiction was not con-

fined to investigating matters of administration only. This 

should be independent of the Police structure, impartial, and 

easily accessible to the public at a minimum cost. 

however did not like the suggestion very much. 87 

The Police 

It is the writer's opinion that either such an independent 

. 
tribunal or a Police Ombudsman,which made its report public, will 

be the public's only effective remedy. Publicity is the great-

est santion. This would be a major way of protecting and re-

storing individual liberties that have been eroded by the wide 

discretionary powers that are conferred upon the Police in 

Section 5JA. 

It is evident then that the 1976 Section 5JA had not only 

an unjustified creation,but has not been a successful law en-

forcement device, nor a success in maintaining civil liberties. 

It could be termed a failure,yet the Police still sought a 

further amendment to it in 1979 in order to make it a success. 

VII. THE 1979 ANENDMENT TO SECTION 5JA. 88 

In 1979 the legislature decided to build upon an already 
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ineffective section. The amendment gives the Police the power 

to search motor vehicles and packages and receptacles without 

I 
warrant or arrest. Section 2 of the Police Offences Amendment 

Act, 1979 is limited to the public place. 89 

The meaning of phrases common to both subsections 5 (a) and 

(b) are: 

(i) There must be a reasonable belief that offensive wea-

pons are present. This is a reviewable test. 
89a 

requirements were present in the draft bill. 

Neither of these 

(ii) There is a time limit on a search, it being as long 

as is reasonably necessary for the Police to conduct the search. 

That decreases the chance of the provision being used as an in-

strument of harassment and allows for a review of Police behav-

iour. This was included as a result of the Victoria University 

Law Faculty's submissions. 

(iii) The definition of offensive weapon is still a prob-

lem 90 as there will always be potentially dangerous packages or 

articles in the car to imply an intent. 

Phrases in subsection 5 (a) only: the vicinity of the search 

is limited to the things the person has with him,in that the 

Police cannot go beyond the immediate area in which he is stand-

ing. In the original bill the word used was "possession" which 

allowed for a search some distance away from the actual person, 91 

it 92 
but was changed as a result of strong criticism. 

Phrases in subsection 5 (b) only: any time lag between 

alighting from a vehicle and the search of it is possibl~ provid-

ing the constable still has reasonable grounds for believing 

there is an offensive weapon in it. This is open for abuse in 

tha~ in one case in Aucklan~a gang member left his car parked 

in one place for a considerable time, The Police searched it with-

·1 
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out his knowledge and used its jack as proof of it containing an 

offensive weapon. 93 

Apart from being incorporated into a section already 

riddled with ambiguities and possibilities for abuse,little crit-

icism can be made of this amendment in its final form. Its 

wording places reviewable limits on the use of discretions con-

ferred upon the Police, although these tests are subjective by 

their very nature, with the Courts being more prepared to accept 

the Police's evidence. Thus,despite the end result of this 

amendment being reasonably acceptable, the degree of protection 

provided in it is limited by the lack of effective remedies. 

It must be realised that the Police initially sought something 

which would have given them even more extensive and unreviewable 

powers. Why did they want such measures? 

There had been a considerable change in the gang scene since 

1976. This was due to three main factors. 94 

(i) Their membership grew and they changed into more co-

hesive organisations with strong leadership from older members. 

(ii) There was more hostility and aggression between them. 

There became great inter-gang rivalry which resulted largely 

from the personal animosity between leaders, particularly be-

tween the Black Power and Head Hunters. 

(iii) The gangs became more of a racial problem, the 

'bikie' image faded and an ethnic one rose. The ethnic gangs 

were not interested in motorcycles so they drove around in cars. 

Weapons could be hidden in cars whereas with motorcycles little 

could be hidden. 

As a result of this strength and activity they certainly 

received more media coverage,with 124 reports in the Auckland 
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Star and 169 reports in the New Zealand Herald for the period 

October 1978 to July 1979. 95 

Thus there was a much greater public awareness of gang vio-

lence which was contributed to by two incidents. 

The first was in January 197~ during the above period of 

analysis, at Nelson. A car load of gang members drew up out-

side the Cathedral, and they each filed passed the boo4 at which 

time they were handed an offensive weapon. The Police were not 

able to control the situation and they said this was because that 

at the time of the incident it was too late, they needed to act 

sooner. 

The second was in August 1979 at Moerewa,where there were 

injuries sustained and a number of arrests were made. 96 

The Police claimed that these two brawls could have been 

prevented if they had the power to search motor vehicles. 97 

However under the existing provisions, the Police had the 

power to arrest gang members in a public place when they had an 

offensive weapon with them. So if the Police had enough man-

power at the scene they could handle the situation. The Police 

claim that such a presence is not always possible and that the 

way they operate is that they receive intelligence drawing their 

attention to a future confrontation,and to act on t h at, before 

the situation becomes too explosive, they need the power to 

search cars. But how reliable is that intelligence? If it 

was reliable they would be able to search the gang's headquarters 

and their cars on the property, or place Police at the scene as a 

deterrent before the gangs arrive. Their intelligence does not 

seem as reliable as they claim,o~ if it is,they should have been 

able to use the pre 1979 measures available,without needing new 



27 

powers. In fact, it seemed as though they had ·done, as there 

were 900 offensive weapon offences ·reported in 1979, an increase 

of seventy four per cent from 1977. 98 

The main effect of this amendment, then, is not so much as 

a necessary preventative measure, but one enabling the Police to 
' 

harass by systematic search of motor vehicles as well as packages 

and people. 

In their perceived inability to cope with the pre 1979 

powers this is exactly what they did. They would stop the gang 

member's car and arrest the driver for dangerous driving,or him 

and some other occupants on some other nebulous charge, and then 

search them subsequent to arrest which they thought was lega~ but 

which could have been illegal. 99 Evidence of this practice is 

given further support by the record weapon hauls made, of which 

approximately half were made from motor vehicles. These searches 

could have been legal, having been conducted subsequent to arrest, 

but the Police have admitted to many of them being illegal. 1 

The use of this illegal practice worried the Police because 

of what happ ened in Rudling's case. It would only take one wide 

awake lawyer to take the issue up in Court, with them subsequently 

losing, and their practice being publically declared illegal. 

To avoid that they sought a change in the law. 2 

They sought the chang e on two bases: 

(i) That there had been an oversight in the preparatory 

process in 1976 which resulted in the power to search motor 

vehicles being excluded from the legislation. It is highly un-

likely such an actual oversight occurred, it is more likely that 

the Police sought such a change, but that the Justice Department 

who was responsible for the drafting of the bill would not allow 

it. 
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(ii) There had been a change in gang activity (as out-

lined above) that required the Police to have the power to 

search motor vehicles. 

It is the writer's belief that, upon these two grounds, the 

Minister gave permission for the bill to proceed, which he did 

in July. As it could be seen as an erosion of civil liberties, 

he tried to minimise the attention that it would receive, so he 

apparently wanted to both treat it as rectifying an oversight in 

the 1976 law and also to leave its introduction as late in the 

Parliamentary session as possible. 

The Minister's sense of political timing could not have been 

more perfect, because early in August the terrible Moerewa brawl 

occurred which gave him the best emotional backdrop for a change 

in the law that he could have wished for. 

In that incident, the Stormtrooper gang smashed up two hotel~ 

then proceeded to have a massive confrontation with the Police 

where they turned over and burnt a police van, throwing a Police-

man into it. He was heroically rescued. The van and fire 

engine were destroyed, Police cars damaged, and a shot was fired. 

Two constables and a fireman were injured, and twenty seven 

Stormtroopers were subsequently arrested. 3 

The public was shocked and dismayed. It was in the news-

paper headlines for days, so much so, that the headlines were 

extremely exaggerated and melodramatic. There was a snap de-

bate in Parliament 4 which contained emotional calls for hard 

hitting measures to fix the problem for good. Only the Minis-

ter of Justice managed to keep his cool by acknowledging that 

the problem would not be solved by legislation. 5 

Ironically, he later used that emotionally charged context to 
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his advantage in guiding the Police Offences Amendment Act through 

the House. He made it appear that it was being introduced as a 

consequence of Moerewa and,as a resul~ he encountered very little 

opposition. 

It is obvious that the reason for the amendment to Section 

53A in 1979W:ts an emotional reaction to a gang problem. 

How has it worked? The Police claim that the gang situa-

tion has calmed down considerably,but that cannot be attributable 

to the amendment,because all it did was to legalise existing 

Police conduct. 

VIII. COMPANION MEASURES 

Moerewa was not the only reason why the 1979 amendment to 

Section 53A encountered less opposition that it should have. At 

a similar time other measures relating to the Police power of 

search were proceeding through the House. They were the Police 

Amendment Bill, 1979 and the Crimes Amendment Bill (No. 2), 1979 

which was later changed to the Misuse of Drugs Amendment Bill 

(No. 2), 1979. In introducing the Police Amendment Bill the 

Minister of Police, Hon. T.F. Gill said: 

' "The Police are very anxious to see these very minor (my 
underlining) pieces of legislation introduced. One is 
the Bill before us, the second is the Bill g iving them the 
power to search motor vehicles for arms and the third is 
a Bill giving them the power to search a person's body." 6 

The Minister of Police considered them to be minor but their 

corporate effect was far from minor. It is apparent from the 

way the Minister of Justice decided to handle the bills separately, 

in particular from his letter to the Police,7 that political con-

siderations,such as avoiding adverse public comment, were para-

mount. 

The Police Amendment Act, 1979 8 provides the Police with a 

0 

-· 



30 

blanket power of search when a person is to be locked up in 

custody. This amendment largely resulted from Rudling v Police 9 

which restated the more restrictive common law power. The Police 

had been disobeying that, so although being in theory a substan-

tial increase in Police power,it, in effect, legalised existing 

t . 10 prac ice. 

The provisions of the Misuse of Drugs Amendment 11 were corn-

pletely innovative as they gave the Police the power to conduct, 

or to have doctors conduct,internal searches for drugs. 

Thus the Police Offences Amendment Act, 1979 must be seen 

as part of an overall whole. It was obvious that the Police 

were seeking the granting to them of much more extensive search 

powers. 

Although the National Party has promised a complete review 

of the Police Offences Act for a number of election campaigns, 

12 
this has not happened. The review needs to encompass all 

Police powers. The amendment acts of 1979 that have been the 

subject of this study have highlighted that need, as all the Acts 

knitted together form a serious erosion of civil liberties. 

People are no longer free to walk or drive on our streets because 

if a constable thinks that a person has an offensive weapon on 

him, and that it does not look as thoug h he has a reasonable 

excuse, then he is liable to be stopped and searched, or even 

arrested without warrant. Or alternatively he could be a 

physically harmless businessman arrested for a white collar-

crime, and be automatically searched by the Police which is com-

pletely unnecessary,although not very likely. 

The continued extension of Section 53A has clearly not been 

necessary or justifiable,nor is the blanket power of search that 

it confers necessary in all circumstances. 

0 
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The general expansion of Police powers of search can be 

seen alongside such acts as the National Development Act. 13 

Collectively they represent a determination by the Government to 

deny individuals their freedom,to either move about uninterrupted, 

or to be free from unwarranted Government interference in their 

lives. 

What is most concerning is t he Government's determination to 

hide its intention by introducing these bills separately and by 

making only a few changes at any one time,whereas they should be 

seen as part of an overall whole and progression. If civil 

liberties are to be considerably affected by legislative measures, 

as they were in 1979,the bills should be introduced to g ether 

under the auspices of one bill. New Zealand's citizens have a 

right to understand the full effect of any extension of Police 

power. 

IX. CONCLUSION 

From a complete study of the creation and development of 

Section 53A another concerning feature of the New Zealand Govern-

ment's attitude to law making is revealed. That is their 

arbitrary approach to law making, s u ch that, in 1976, Section 53A 

was created as a reaction to a kni fing p rob l em,and in 1976 and 

1979 it was amended as a rea ction to the gang problem. 

The law has been changing as a result of the emotional 

reactions of the Police, the public, and the press to sensitive 

issues. The law has not changed as a result of empirical 

studies proving that the existing law was not coping with a new 

situation. That would have established the need for a change. 

We have laws being passed to deal with gangs who form an 

extremely small minority of the population. However that same 

law is of general application and is eroding the civil liberties 
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of' everyone. 

There is absolutely no need for such wide sweeping measures. 

Certain changes to Section 53A, such as in subsection (i) of the 

1976 amendment which extended the definition of the offence out 

of the public place, were justifiable. However the changes such 

as the widening of' the constituting factors of the offence to 

just possession, without the intention of' c~mmitting another 

offence; 

warrant; 

the removing of the restriction on arresting without 

and the inclusion of a right to stop and search, are 

not. 

A much more cautious, questioning approach, should be taken 

by the Government before agreeing to a change in the law. The 

Police's reasons for a change in the law must come under much 

closer scrutiny. 

If' it is established that a change in the law is needed, then 

there should be as few discretions conferred upon the Police as 

possible. 

They should have no power to search without warrant, but 

limited powers to search after arrest. By using narrower terms 

and definitions and by conferring less Police discretions it 

would be possible to ensure that the wording of such sentences 

is much tighter. That together with making those discretions 

that must be there much more objectively reviewable, would im-

prove the situation considerably. 

Therefore it is absolutely essential that the Government 

provides a Police Complaints Tribunal or Ombudsman on the terms 

recommended above. 

The Government must also realise that legislating to solve 

a problem such as the gang one is ineffective in itself', both 
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from a law enforcement and civil liberties point of view. 

A combined approach to the problem is needed, one which 

enourages the positive aspects of gang membership together with 

getting to grips with the social causes of the problem. Also, 

severely dealing with those who do actually offend, is essential. 14 

It is the writer's opinion that the Government should put 

considerably more resources into the former approach because the 

legislative approach simply is not working. 

Whilst the common law and the 1884 regime would not be 

enough for 1980, something like a 1956 Section 53A with some of 

its excesses trimmed,would be more acceptable. After all, England 

has had no cause to amend the Prevention of Crime Act. That, 

together with extending the definition of the offence to non 

public place areas; changing the definition of every type of 

offensive weapon to one requiring carriage with intent to cause 

bodily injury; and providing a Police Ombudsman, would provide 

for a much more satisfactory regime. 

What must be avoided in the future is amendments to the law, 

which affect our civil liberties,being passed in such an ad hoe 

manner, neglecting their real effect, especially when there is no 

need for the change. 
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APPENDIX A 

Police Offences Amendment Act, 1979. 

An Act to amend the Police Offences Act 1927 relating to 
.·· the powers of constables to search for offensive .weapons 

BE IT ENACTED by the General Assembly of New Zealand 
in Parliament assembled, and by the authority of the same, 
as follows: . 

1. Short Title and commencement-( 1) This Act may be 
cited as the Police Offences Amendment Act 1979, and shall 
,be read together with and deemed part of the Police Offences 
Act 1927* ( hereinafter referred to as the principal Act). 

(2) This Act shall come into force on the 28th day after 
the date on which it receives the Governor-General's assent. 

2. Offensive weapons-Section 53A of the principal Act 
( as substituted by section 4 ( 1) of the Police Offences 
Amendment Act 1976) is hereby amended by repealing sub-
section ( 5), and substituting the following subsection: 

" ( 5) Where any constable has reasonable grounds for 
believing that any person is committing an offence against 
subsection ( 1) (a) of this section, he may-

" (a) Stop and search that person and any p'acltage ~or 
receptacle he has with him that the constable has 
reasonable grounds for believing contains an off en-
sive weapon, and may detain that person for as 

. ~~ng( fl~ \ is reasonably necessary to conduc.t that 
search: ' · ' 

1-~•'(b) Stop and ·searcli any vehicle in whicli that person 
is travelling or from which he has alighted if the 
constable has reasonable grounds for believing that 
the vehicle contains an offensive weapon, and may 
detain that vehicle for as I0n1~ as is reasonably 

.. -necessary to conduct that search;-
-and, in any such case, the constable may take possession of , 
any offensive weapon found.,, 
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APPENDIX B 

Police Offences A~endment Bill,1979. 

Title 

POLICE OFFENCES AMENDMENT 

ANALYSIS 

I 1. Short Title and commencement 
2. Offensive weapons 

A BILL INTITULED 

An Act to amend the Police Offences Act 1927 relating to 
the powers of constables to ·search for offensive weapons 

BE IT ENACTED by the General Assembly of New Zealand 
in Parliament assembled, and by the authority of the same, 
as follows: 

1. Short Title and commencement-( 1) This Act may be 
cited as the Police Offences Amendment Act 1979, and shall 
be read together with and deemed part of the Police Offences 
Act 1927* (hereinafter referred to as the principal Act). 

(2) This Act shall come into force on the 28th day after 
the date on which it receives the Governor-General's assent. 

2. Offensive weapons-Section 53A of the principal Act 
( as substituted by section 4 ( 1) of the Police Offences 
Amendment Act 1976) is hereby amended by repealing sub-
section ( 5), and substitutin.l! the f<?llowinr subsection: 

" ( 5) Where any constable has reasonable gi.ounds for 
believing that any person is committing an offence against 
subsection ( 1) (a) of this section, he may-

" (a) Stop and search that person and any package or 
receptacle in that person's possession or under that 
person's control, and may detain that person for the 
purpose of that search: 

"(b) Stop and search any vehicle in which that person is 
travelling or from which he has alighted, and may 
detain · that vehicle for the purpose of that 
search;- - ..... -·- · 

and, in any such case, the constable may take possession of 
any offensive weapon found." . · 
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APPENDIX C. 

Police Offences, 1884, Section 27: 

Any person who commits any of the next following offences 

shall be deemed an idle and disorderly person within the meaning 

of this Act, and shall be liable to the punishment next herein-

after mentioned: 

(1) Who is found by night armed with any gun, pistol, sword, 

bludgeon, or other offensive weapon or instrument, and who, being 

thereto required by any justice, does not give a good account of 

his means of support, and assign a valid and satisfactory reason 

for his being so armed; 

shall be liable to imprisonment for any time not exceeding six 

months; and every such gun, pistol, sword, bludgeon, or other 

offensive weapon or instrument as aforesaid shall, by the 

conviction of the offender, become forfeited to Her Majesty. 

This becomes Section 51(1)(a) in the 1927 Act. 

. . . . . . . . . . . . . . . . . . . . . 
Section 28: Any person who commits a ny of the next following 

offences shall be deemed a rogue and vagabond within the meaning 

of this Act, and be liable to the punishment next hereinafter 

mentioned: 

(7) Is armed with any pistol, sword, bludgeon, or other 

offensive weapon or instrument, with a felonious intent; shall 

be liable to imprisorupent with hard labour for any time not ex-

ceeding one year; and every such•••• offensive weapon or in-

strument as aforesaid shall, by the conviction of the offender 

0 
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become forfeited to Her Majesty. 

This section becomes Section 52 (1)(g) in the Police 

Offences Act, 1927. 

. . . . . . . . . . . . . . . . . . . . . . 
Section 32: Any constable or other person apprehending any 

person charged with being an idle and disorderly person, or a 

rogue and vagabond, or an incorrigible rogue, may seize any horse 

or other cattle~ or any vehicle, or goods in the possession or 

use of such person, and may take and convey the same, as well as 

such person, before a Justice. 

This section becomes Section 58 in the Police Offences Act, 

1927. 

. . . . . . . . . . . . . . . . . . . . . 
Section 35: Any constable, and all persons whom he shall call 

to his assistance, may take into custody, without a warrant, -

Any person who, within view of any such constable, shall 

offend in any manner against this Act, and whose name and resi-

dence shall be unknown to such constable and cannot be ascertained 

by him; 

All loose, idle, and disorderly persons whom he s hall find 

disturbing the public pea ce, or any person whom he shall have 

good cause to suspect of having committed, or being about to 

commit, any felony, misdemeanour, or breach of the peace. 

This section becomes Section 73 in the Police Offences Act, 

1927. 



APPENDIX D 

Police Offences Amendment Act,1956 

3. Carrying offensive weapon in public place without law-
ful excuse-The principal Act is hereby amended by insert-
ing, after section fifty-three, the following section: 

"53A. ( 1) Every person commits an offence who, without 
lawful authority or reasonable excuse, the proof of which shall 
be on him, has with him in any public place any offensive 
weapon. 

"(2) Every person who commits an offence against this 
section is liable on conviction on indictment to a fine not 
exceeding one hundred pounds or to imprisonment for a term 
not exceeding one year, or to both. ~ · 

" ( 3) The offence created by this section is hereby declared 
to be an offence that may be dealt with by a Magistrate's Court 
presided over by a Magistrate under and subject to the pro-
visions of the Summary Jurisdiction Act 1952, and the 
provisions of that Act shall apply accordingly. 

" ( 4) Where any person is convicted of an offence against 
this section the Court may make an order for the forfeiture or 
disposal of any weapon in respect of which the offence was 
committed. • 

" ( 5) Any constable who has reasonable cause to believe 
that any person is committing an offence against this section 
may arrest that person without warrant, if the constable-

" (a) Is not satisfied as to that person's identity or place of 
residence; or 

"(b) Has reasonable cause to believe that it is necessary to 
' arrest him in order to prevent the commission by 

him of any other offence in the course of com-
mitting which an offensive weapon might be used. 

" ( 6) Nothing in section sixty or section seventy-three of this 
Act shall be construed to authorise the arrest without warrant 
of any person, under either of those sections, in respect of any 
offence against this section. 

"(7) For the purposes of this section, the expression 
'offensive weapon' means any article made or altered for use 
for causing bodily injury, or intended by the person having it 
with him for such use; but does not include any tool of trade 
in the possession of any person in the course of his employ-
ment or while he is going to or returning from his work." 

Cf. Prevention of Crime Act 1953 (U.K.) 

-42- I 



APPENDI X E 

Police Offences Act, 1927: 

2. Interpretation-In this Act, if not inconsistent with the 
context,-

••• 

''Public place" includes and applies to every road, street, 
footpath, footway, court, alley, and thoroughfare of 
a public nature, or open to or used by the public as 
of right, and to every place of public resort so open 
or used. 

INDECENCY AND VAGRANCY 

40. Extended interpretation of "public place"-In this Part 
of this Act, if not inconsistent with the context, "public place" 
shall, in addition to the meaning assigned thereto in section 
2 hereof, be deemed to include-

( a) Any public park, garden, reserve, or other place of 
public recreation or resort; or 

(b) Any railway station, platform, or carriage; or 
.,(c) Any public wharf, pier, or jetty; or 
(cl) Any passenger ship oi'btrat plying for hire; or 
( e) Any licensed public vehicle plying for hire; or 
(f) Any church, chapel, or other public building where 

Divine service is being publicly held; or 
{g) Any public hall, theatre, or room in which any public 

concert, theatrical representation, or other public 
entertainment is being held or performed or is taking 
place; or 

(h) Any market; or 
( i) Any auction room or mart or place while a sale by 

auction is there proceeding; or 
(j) Any open bar in the premises of any licensed publican, 

whether under an annual or temporary licence; or 
(k) Any racecourse, cricket ground, football ground, or 

other such place to which the public have access 
free or on payment of any gate money; or 

(1) Any cabinet or other place in which any telephone is 
· . placed for the use of the public; or . · 

{m) Any public place as defined in section 2 hereof, and 
every other place open to or used by the public, 
whether on the payment of money or otherwise. 

Cf. 1908, No. 146, s. 28; 1919, No. 19, s. 6; 1924, No. 29, 
s. 5 
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APPENDIX F 

THE PREVENTION OF CRJl\IE ACT 1953 
(1 & 2 Eliz. 2 c. 14) 

:I 11 .•I et lo prnhihit lh1• carrying of offo1sive 1,•eapo11s In puUir places ,, ithout 
la,.,ful t11tllwrity or rcasonabfo exwsc Lb th ~lay 11!5.3] 

Northern Ircl,111d. This i\cl docs not apply; sees. 2 (3), Jo , t. 

1. Prohihition of the carrying of offensive weapons withuut hndul 
authority or reasonal>le excuse 
( r) :\m· prrson \\'ho \l'ithont lawful authority or rrasonabk rxcusr, thr rrnof 
whl'n ·uf ~hall lie on hilll, has with hi111 in a11y puli\i, · pl;1c,: ;my offcnsin: \h·,tpon 
-;hall lw guilty •)f an vlkncc, and sJ1all 1,c lialilc-

(,1) on summary co11vidion, tu irnprisonmt·nt for a tc1 m not l'Xccvcling 
tl1r.:c 1nu111J; -., or a fine 11nt cxu·t·ding lifty J><>1111ll-.. 1,r IJuth; 

(/1) on co11, i, t it>n on imlict mt·n t , to in Ip, is11 1\l 11,·11 t f1 ,r a krill not rxn l di 11g 
t,,·o year-.. or a fine nut •·xccL·ding one !1t111dn·d pou11d,-, , or uot 11. 

(.1.) \\ 'i1nc any vrson is ronvictt-d of an olfcnn.: under sulisl'ct ion (1) of.this 
,, ,c tion tlH' court may make an c.,rdcr for tl1e forfeiture or di,-,po~ ... i of ,:ny 
11,·apnn i11 rl'~Jll'd c,[ 11·!1il 11 the ofi,,n, ·l· ,._·;,i,; cc,mrnitt<·d. 

U) .\ c1,11::,(al>lv 111,1y arrest ,1 itl1uut ,,arra11t a11y pt·,.,<>II \'. !.•Jill Ill ' ]:as 
reas"nable <:tUSl' t,1 lH·lie,·c tu lw C'1llll11itting an offu1n· undtr su li-,(1 tio11 (1) 
of tl,i•; ::,cct ion, if tlil' constal,!c is nut satiti,•d a-; tu th,,t person's i1k 11tity or 
plare of resickncr, •1r has reasonal,le causl.! to l!l'lic,·e tli;,t it is 1;1 < <·s'-ary to 
arn·st him in orckr to prevent tliti com111ission by him of any utl11•r uffence 
in tiiL~ coursl' of committing ,,·hich an offensive ,n•apon might he 11..,l'd. 

(.4) Jn this scrtilln "public placC'" includes any higlnrny and any other 
j>n :111isl's or phtc-c to which at the material time thr pulJlic have or arc pcr-
1,1ittcd t,, ha,·c: arct'SS, ,,·hrthrr on payment or oth, •n1·i"c ; and "offcn~ivc 
\\l'apon" n1t':rns any ,1rtirle made or adapted for usl' fo"r c:iusing injury to tl<C 
1 .. ·r:;011, or i11tl'nckd by the person having it v,ith !Jim for such us<.! by l,im. 
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i. mber 

Arrests for Offences 

Common Assault and other 
Of fen ces Against the Person 
(Convictions in the Magistrates Court) 

5 1 52 53 54 55 

Person 

= 5'"r/o ( apprx.) 

56 57 YEAR 
I ..-
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APPENDIX H 

Police Offences Arnendmel!lt Act , 197 6. 

4. Offensive weapons-( 1) The principal Act is hereby 
amended by repealing section 53A ( as inserted by section 3 of 
the Police Offences Amendment Act 1956 and amended by 
section 2 ( 1) of the Police Offences Amendment Act 1967 and 
by section 411 ( 1) of the Crimes Act 1961), and substituting 
the followin,g section: 

"53A. ( 1) Every person commits an offence and is liable on 
conviction on indictment to a fine not exceeding $400 or to 
~mprisonmrnt fo_r a term not exceeding 1 year, or to both-

"(a) Who, without lawful authority or reasonable excuse, 
the proof of which shall be on him, has with him 
in any public place any offensive weapon; or 

"(b) Who has in his possession elsewhere than in a public 
place any offensive weapon in circumstances that 
prima facie show an intention to use it to commit 
an offence involving bodily injury or the threat or 
fear of violence. 

" ( 2) It · shall be a defence to a charge under subsection 
( 1) (b) of this section if the defendant proves that he did 
not intend to use the offensive weapon to commit an offence 
involving bodily injury or the threat or fear of violence. 

" ( 3) ·where any person is convicted of an offence against 
this section the Court may make an order for the forfeiture 
or disposal of any weapon in respect of which the offence was 
committed. 

" ( 4) Any constable who has reasonable cause to believe 
that any person is committing an offence against this section 
may arrest that person without warrant. 

" ( 5) Where any constable has reasonable ground for 
believing that any person is committing an offence against 
subsection ( 1) (a) of this section he may stop and search that 
person and may take possession of any offensive weapon 
found. 

" ( 6) Every constable exercising the power conferred by 
subsection ( 5) of this section shall identify himself to every 
person searched, and shall also tell him that the search is 
being made pursuant to that subsection. He shall also, if not 
in uniform and if so required, produce evidence that he is a 
member of the Police. 

" ( 7) Nothing in section 60 of this Act shall be construed to 
authorise the arrest without warrant of any person under 
that section in respect of any offence against this section. 

" ( 8) For the purposes of subsection ( 1) (a) of this section 
the expression 'offensive weapon' means any article made or 
altered for use for causing bodily injury or intended by the 
person having it with him for such use. 

"(9-) Nothing in subsection (8) of this section shall apply 
to any tool of trade in the possession of any person in the 
course of his employment or while he is going to or returning 
from his work. 

" ( 10) For the purposes of subsection ( 1 ) ( b) of this section 
the expression 'offensive weapon' means any article capable 
of being used for causing bodily injury." 
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APPENDIX J 

Non Sexual, Violent Offences Against the Person -
Arrest Cases Only. 
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