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INTRODUCTION

FATILING DEMOCRACY

The 1978 General Election must certainly rate as one of
the most debated in New Zealand's history. The intense media
coverage accentuated the widespread dissatisfaction with both
the pre-election administration and the form of the election

process itself.

The closeness of the results led to a large number of
challenges. Magisterial recounts were Sought in Xapiti,
Hastings and Western Hutt; an action was started to allow the
Manurewa roll to be inspected1; and electoral petitions were

considered in Lyttleton, Hunua, Kapiti and Western Hutt.

The only petition to finally be determined by the Zlectoral
Court2 was that brought by Winston Peters, the @efeated National
candidate, and two others alleging that Né¥ionél[s Malcolm
Douglas with a majority of 301 had not been duly elected and
that Peters was entitled to be elected. Subsequent to the
Electoral Courts finding that it must follow the Hunua decision,

a petition brought in the Kapiti electorate was droppedj.

The purpose of this paper is to evaluate the administration
and procedures for elections in New Zealand as provided for by
the relevant sections of the slectoral Act 1956, (and amendments)
and raised currently by the recent judgement in the Hunua

Election Petition?t.

The broad areas to be considered are:
EARPE THS RoGISTRATION AND sNROLMENT OF SLACTORS
PART II THS METHOD OF VOTING AND COUNTING OF VOTZS

LAW LIBRARY

PART III THE PSTITION MACHINEZRY ITSELF

VICTORIA UNIVERSITY OF
PART IV BELZCTORAL ACT LAGISLATION IN GaNsRAL
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Underlying Assumptions

Before embarking on a discussion of the substantive issues
in this paper it is necessary to firstly outline the precepts

on which this paper will proceed.

1) There must be an appreciation that New Zealanders have long
been proud of their extension of the franchise to a wide
percentage of the population and indeed were the first country
to extend the vote to women. It must be stated at the outset
therefore, that New Zealanders expect and must have their wide
voting rights continued; and any reforms or changes to the
electoral process must in no way be seen to abrogate that

democratic tradition.

2) It must be understood also that there are two distinct
views on electoral administration. The conservative stand is
that the Government should provide the necessary facilities and

opportunities for enrolment and registration of voters, but

ultimately the burden of responsibility is with the voter aimsslf.

If he fails to avail himself of the facilities available no action

will be taken against, or to aid him but on polling day his vote

Simply will not be allowed.

The second school of thought is that since the 3tate has
decreed enrolment to be compulsory, it is the Government's
responsibility to ensure the voter has enrolled and so has every
opportunity to exercise his right to vote and have that vote

counted.

This paper will procead on the premise that the latter view
is preferable and indeed vital to uphold "democracy" in this

country. The reasons are obvious. Democracy must not be a
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passive process whereby opportunities exist only to those who
actively seek then. The danger of an electoral administration
based on such a view is that the power 1is then given to
Government to rule by default. Wwhere the responsibility is

left mainly on the voter, the system is prone to abuse since

it becomes too tempting for the party in power to maintain
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the status quo by failing to ensure that the whole population
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actively exercises its right to choose its leaders.
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PART I  RSGISTRATION AND sSNROLMSNT OF VOTZRS

Out of the eleven grounds set out by the petitioner Peters
in support of the relief sought, and the list of ten objections
filed by Douglas as respondent; a majority relate directly or
indirectly to the state of the rolls and the registration

administration.

The procedure for enrolment and registration of electors
leading to polling day is important to our democratic system
of voting and now needs carsful re-evaluation in the light of

the 1978 General Election.

A history of the registration process serves as a useful

insight into the reasons for the current dissatisfaction.

A. The History

Up until 1975 the elsctoral rolls were prepared manually

under section 60 of the flectoral act 1956°. This provided

for the Registrar for each district or Maori district to
compile a roll based on electoral cards filled in by those
entitled to vote. The roll so compiled came into being as

the electoral roll for that district on the dissolution or
expiry of the then existing Parliament and continued until a
new electoral roll was compiled. In election year a main
roll was printed6 usually about July and then from time to time
a supplementary roll was also prepared incorporating all the

additions and alterations7.

In 1969 a Public dxpenditure Sub-Committee chaired by
Michael Connelly concluded that the present system of enrolment
for both Parliamentary and Local Body elections was unsatisfactory

The Committee recommended that a single agency with the help
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of computers should undertake the responsibility of =nrolling

parliamentary and local Body elections.

Computer enrolment was considered to be potentially more
efficient, accurate, expedient and cheaper. The computer
would incorporate on a single card all the information necessary
for local and licencing elections, and would be held in a
central place with a method by which individual electorates

could receive printouts for each elections.

It was hoped that this procedure would make supplementary
rolls unnecessary and it would be possible to produce

completely up-dated rolls at any given time.

Although computerised rolls were introduced in some
electorates in the 1972 and 1975 elections, computerisation of

the main roll was not fully introduced until 1978.

In 1973 the Labour Government again considered electoral

reform in a committee of that year chaired by Johnathon Hunt.

The Committee recommended that the responsibility for
enrolling electors and compiling the rolls to the stage where

the names could be given to the Chief Electoral Officer be

transferred to the Post Office.

Also to ensure greater percentage enrolment, enrolment

cards would be distributed with, but separate from the

quinguennial census and all adult persons gqualified to vote would B

be required to register at this t ime. A person would also
elect at this stage whether he wished to be on a Gen=ral or a

Maori roll.

The slectoral Amendment Act 1975 introduced into legislation




b

many of their recommendations.

B. The 1978 Z2lection: The Problems

For the first time in the 1978 election, New Zealand had

cénsus re-enrolment, centralised rolls, the Post Office in charge

of enrolling electors, and computerisation of the rolls., A
number of problems became immediately obvious and were reflectad

in the Hunua petition.
1o Census re-enrolment

Under the new section 43 as amended by the Zlectoral

Amendment Act 1975 section 20, voters in 1976 were expascted to

register by completing new enrolment cards with their census
forms only four months after the last election. Many could not
understand the need to re-enrol when they had been on the rolls
for the previous election. The period immediately succeeding
an election is always one when political interest is at its
lowest ebb and this factor combined with inadeguate advertising
and explanation compelled the &lectoral Court to estimate that
50,000 people did not bother to complete electoral re-enrolment

9

cards”,

The redistribution of seats under sesction 16 occurs after
the census. Many who did enrol at the census found that due
to boundary changes they were now enrolled in the wrong
electorate, again a large percentage did not realise or

understand the need to alter their registrations.
-~ Separate Local Body Elections

The recommendation of the cJonnelly Committee incorporating

Lol 3. e R U i L Rt B b S it ivdaio s LUt L6

£

ol

O
d
i
A
N

PR

%

®



"y
Local Body elections with the General slection were never
carried out due to administrative difficulties, Thus clectors
in 1977 enrolled again - this tipe for Local Body elections

adding further to the confusion and uncertainty‘o.
% Centralisation of the rolls

Although there were obvious advantages in centralising
the rolls as far as expediency and efficient administration

went, centralisation did not have statutary authority.

%

In section 2 the zZlectoral Officer is defined:

"Zlectoral Officer in relation to any district, means
the Electoral Officer appointed for that district under
section 7A of this Act and includes his deputy"”,

The Chief slectoral Officer is defined separately and referred

to specifically in section 58(1)'!,

Section 60 charges the 3Slectoral Officer with the duty of
compiling the roll and keeping it up to date. If an enrolment
card is in form E!1 as proscribed by the Zlectoral Regulations
1975 and has been checked, the slectoral Officer marks the card
with his stamp, so registering the elector in terms of Section

43 of the Act.

The cflectoral Court in considering the issue as to the
authority of the compilation of the rolls defined the "electoral
rolls" as the collection of such cards processed by the zZlectoral

Officers and the assembling of them together under section 4912.

Further sections 60 to 63, providing for the printing of
the main and supplementary rolls, refer only to the duties of

the slectoral Officer!>,
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4ll the sections as found by the Court, clearly envisage
that the duty of compilatim will be performed by the Local
clectoral Officer. The ilectoral Court's conclusion therefore
was that the centralisation of the rolls was "a method of

keeping the rolls not proscribed by the Act"14.

The consequences of this illegal method of assembling the

@»

rolls were evidenced immediately following the 2lection by th
bringing of an action in the Supreme Court under section 64 of

the Zlectoral Act. The Manurewa candidate Mr O. Douglas

pursuant to section 64(2)(c) requested the Court for an interim
order requiring the Electoral Officer in Manurewa to obtain the
roll and the applications for special votes from that electorate,

and to allow him and his agents to inspect them‘s.

It was foun@ however, that all applications to register
except those received after October 27 had been filed in the

e

Lower Hutt Central slectoral Office in an alphabetical file for

the whole country. Under this procedure the original applications

were not available for examination in district elactoral offic=s.

The Case resulted in an out of court settlement whereby it
was agreed that the parties contesting the election would appoint
a representative who would be shown the entire procedure used

for determining the eligibility of special voters in Lowar Hutt.

It would appear from the case that the clear words of
gection 64 have been derogated:

Section 64(2): "Any person may inspect at the Zlactoral
Officer's office without payment at any time when the office
is open for the transaction of business ...

(c) The applications of any persons who have applied to be
registered as electors of the district but whose names are
not on the electoral roll".

Under the new system the district Zlectoral offices could
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be advised from time to time approximately every fourteen days
by computor printouts from the centralised roll. It appears
further that the cards were not only held at Lower Hutt, but in
two other offices. Although in practice even under the old
system, there may have been some delay, the amount of time lapse
and inconvenience has been greatly increased. Thz rolls
therefore are now not available for public inspection "at any

time" and so the intent of the section is thereby defeated.

The ilectoral Court, although agreeing that centralisation
was illegal, considered its powers under the proviso to section
167:

"No election shall be declared invalid RSP i v o

Court is satisfied that the election was conducted so

as to be substantially in compliance with the law as

to elections and that the failure, ommission, irregularity,
want, defect, absence, mistake, or breach did not affect
the result of the election".

The Court held that the overall result was not affected by the
breach of duty by the 2lectoral Officer and the compilation of
the roll was conducted substantially in compliance with the law.
It stated its reasons thus:

"It is true that some minor advantages might have
accrued if all the cards had been retained locally in
accordance with the strict requirement of sections

60 to 64 but a far greater potential for erroneous
registration was avoided by the infinitely 16
Superior scheme of the National Alphabetical sort" '
(emphasis added)

The minor advantages of the legal rights of the public

to

@

nsure they are oan the roll have been displaced by the

graater potsntial of ensuring double or erroneous registration

is deleted. The Court's pragmatic approach here is rather
surprising in the light of their later strictly conceptual

decision17.

'W'ﬁmw: T AR T T N T P YT g R RT T T AR b e b AN AL BB o b g Tl




= P

If centralisation of the rolls is to be continued it should

W

be authorised by insertion in the ict so that problems illustrat
by the test case in Manurewa and the anomalies created by the
present disparities of personnel (in sections 43 to 65) do not

create continuing uncertainty.

amendment must now by made Specifically providing for
printouts of electoral rolls to be available frequently at
district offices. The public's right to inspect and purchase

main and supplementary rolls must be maintained.
4. Computerisation

The main roll based on the 1976 census re-enrolment was
released as was usual in July 1978, It was realised however
that a large number of errors existed. Not only were names
misspelt and addresses and occupations misstated, but many
people failed to get on the roll despite several attempts to
do so. Jue to the problems outlined: the large numbers who did
not initially enrol, the change in boundaries and the large
&2p in time between re-enrolment and the election, the computer

rolls were highly inaccurate.

A number of reasons have been advanced for the state of
the rolls. The Post Office do not seem to nave satisfactorily
performed their new role of initially compiling the rolls.
Government funding allocated to elactoral preparation was not
Spent with the result that staff in the Chief Elsctoral Office
had neither the numbers, time nor skill neeied to check and azend

the rolls.

AS a desperate measure to improve matters, the old 1975
Electoral registration cards were fed in with the new computer

roll in a process called "carrying over”18. Unfortunately the
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computer could not cancel information which differed from that
already printed. A large number of duplications resulted
whenever information supplied was even fractionally different
(an extra name, slightly different description of address or
occupation) maxing it necessary to print two Ssuvplementary rolls

before the election,

From evidence given by a Mrs Atkinson, administrative
officer in charge of the Chief ZElectoral Office, it was
alleged in the Hunua case that 45,000 electoral registration
cards had not been processed by any Electorate Officer or the

Chief Electoral Officer at the time of the election‘g.

The slsctoral Court again however seemed anxzious to avoid
the issue of the numbers actually disenfranchised by the
admission and hesitently stated:

"That the figure of 45,000 might include other registrants

cee«.. We are satisfied for the most part they were changes

of address cards within an electorg@e and thus persons
qualified to claim a special vote'"< (emphasis added).

Whether one accepts the Court's explanation or not, such
an example illustrates the kinds of problems encountered due to
inaccurate and unsatisfactory rolls which led, as seen to the

large number of electoral challenges21.

Bl The 1981 slection - 3Suzgested Reforms

#hat then of the future? Census re-enrolmsnt has been
shown to be an unsuitable method of enrolling voters. The
census being every five years wnile elections are every three

will inevitably lead to the same problems encountered in 1978.

If the Government is to be responsible for ensuring the
best possible methods and opportunities for total enrolment -

this system must obviously be repealed.
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Instead a more practical and efficient method would be the
instigation of a pre-enrolment drive the same year as the election
when interest is high and boundaries are settled. A return
to the old card system aided now by legalised centralisation
and computerisation would seem to be the answer. The Chief
slectoral Office has now completed at least two printouts of
the rolls using information gained after the election and has

eliminated many of the errors and inaccuracies.

#hat methods could now be employed to ensure that the rolls
are updated and enrolment percentages kept at a maximum in

election year?

The Hunt Committee in considering this guestion looked to
the Australian situation. Here elected officers employ
canvassers to check in fact that all residents are enrolled.
They go from door-to-door and record on a schedule the names snd

addresses of residents entitled to vote.

The schedule is then checked at the z2lectoral Office and if
the name does not appear a card is sent to the particular
resident with a time limit within which to enrol., IfEsa s voter

does not enrol, a fine is automatically imposed. It must of

ZETE
TSR

course be remembered that voting has been compulsory in

australia since 1922 and has led to percentage enrolments

of between 91 and 95 percent22.

Because of the similaritiss of our elsctoral processes,
it is convenient to compare the British system to our own.
Britain has approximately fifty million people broken up into
635 constitusncies. registration is the duty of the registratior
officer of each district. a form is sent to every household

in the area requesting the names of all those entitled to vote

\
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and provision is also made for a hous2 to house inguiry if
necessary. A preliminary 1list is then prepared and published
and the registration officer then receives claims that people
should not be on the roll or have failed to be included.

There is an appeal to the County Court and then to the Court

of Appeal, which is final.

The registers are prepared annually and are based on
circumstances existing on the 10th of October each year, which
is the qualifying date (not qualifying period.) The new
register comes into force on the 16th of February and applies
to every election neld during the following twelve months,

including Local Body electionszs.

From both examples it is clear that what is needed is a
more direct and personal contact with the people in the months

prior to the release of the main roll.

The Hunt Committee in 1973 recommended the use of thz Post
Office as the best department to ensure greater enrolment due
to its close contact with the public. "Posties", through their
working knowledge of the habitation of the people on their
rounds, could leave enrolment forms at each residence in the
early months of election year. A nominal reward could be

given for each completed enrolment card then collected and

returned to the Post Office for subsequent addition to the rolls.

This system would probably work well in the smaller areas
where "posties" have a closer personal knowledge of the
inhabitants of their area. In the larger urban areas where
the density of population would mean an impossible task for
Post Office employees, extra personnel could be employed by the

electoral officers of that electorate. AS now happens with the
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census, sSub-enumerators could visit every residence and
enrol electors eligible at that time, even if that mean
employing people on Jaturdays when houscholders are more likel

to be at home.

The Government, with its clear responsibility to ensure
the best possible methods of enrolment would fund +the cost of

such an operations in the local electorates.

Further to the need for more aggressive enrolment is the
need to enforce the offences under the aict. Jection 43
provides for compulsory registration and section 43
(4) and (5) makes it an offence not to do so. Historically
no one has ever been prosecuted in New Zealand perhaps in part
due to the wide exemption clause contained in section 43(4):
"svery person commits an offence against this secticn who
being required by this section to apply for registration
as an elector during any period fails to become s0
registered during that period, unless he proves that he
duly applied for registration or tnat nis 2 2ilurc to

apply for registration was not 3ue to wilful def=ult”.
(emphasis added)

-5 7 4

If the offence became one of strict liability, and a few

people were prosecuted, their example would mean that people

would become aware of their obligations and by so doing, ensure

their own democratic rights are upheld.

The enforcement of fines could be co-ordinated with

provision under the Act for voters whose votes were not counted

to be informed after the election. The Zlectoral Office could

send to such people notification of their need to re-enrol
correctly within a specified time to do so. I1f they did not

do so - then fines could be imposed. This would prevent the

Situation at present where voters whose votes are not counted,

vote for elections on end without their votes ever being
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A number of other recommendations can be made:
; : 5 ; Ty LRy : ol
The present Act provides for the teglister of Births and Deaths

to notify the ZSlectoral Officer on the death of any adult person

S0 the rolls can be amended. Similarly the Register of Marriages®-
informs the slectoral Officer of the marriage of any woman, The

Department of Internal Affairs could also be added and advise the
Officer of the naturalisation of any adult. The Immigration
Department could confer with the ilectoral Officer using its

arrival and d eparture forms.

At the beginning of each election year, a consolidated Act,
together with any amendments and regulations should be printed
in pamphlet form along with simple explanatory notes to enable
voters to be aware of their rishts and obligation326.

The enrolment cards and ballot forms need to be carefully
scrutinised to ensure that the functional literacy is at an
acceptable level, nesearch indicates that the 1976 census
enrolment card needed a reading level of about a saventeen year
old27, which means that umany below that level (probably the
majority of New Zealznders) or people whose first language is not
english, were discriminated against. Also interpreters wmust be
on hand at every polling booth. There was evidence that in

% " : X . T 28
Hunua, a predominantly multi-racial area, this wis not the case<®.

o

Notwithstanding the slectorzl Courts refusal to allow

0 the levels of comprehension of various sectors of

(o}

ct

evidence as

<

the community, it is importunt that all New Z2alinders of ever
race, creed and ability should have equal opportunity to vote

for their representatives.
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Dy The sinston Peters Juestion

The 1975 Amendment Act while introducing census re-enrolment

@

also provided for voters to elect whether they wished to be on
a Maori or General roll subject to section 43(b) which made it
illegal for a voter to change his mind once he had exercised

his option.

It can be argued that the enrolment form used for this
purpose was ambiguous and required one answer for in e‘fact
two questions:

"I am a Maori and I wish to be registered as an elector of

a Maori electoral district. Tick square if statement

applies",

Compounded by the problems already outlined with census
re-enrolment, misunderstandings occured resulting in many voters
electing to be on a Maori roll in 1978 but in election year

enrolling in a Gensral roll thereby invalidating their registration.

The Labour candidate in the Hunua electorate, bouglas,
alleged that is exactly what happened in the case of wWinston
Peters the National candidate. The Court found that in the
1975 election Peters lived at an address in Auckland 3 and was
registered as an elector in the Northern Maori Roll. After the
census in March 1976 he opted again to be on ths Maori roll on
the enrolment form. Subsequently he won the National party
nomination for the newly created Hunua clectorate and moved to
an address in Howick (in Hunua and #estern Maori electorate).
He should then have registered in the Westarn Maori electorate
but in fact he applied and was enrolled in Hunua. Section
43(b) of the Act specifically disqualifies Maoris from chanzing
between Maori and General rolls once hey have exercised their

option.
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Douglas claimed therefore that Peters was not registered
as an elector of any electoral district and therefore under

section 25 was not entitled to be a candidatezg.

The court in the Hunua petition looked at the sections
relating to residential jualifications:

Section 2(1):" "ilector" in relation to any district means
a person registered or qualified to be registered a3 an
elector of that district".

Section 28: "siffect of registration on wrong roll. The
nomination of any person as a candidate for election,

or his election as a member of Parliament, shall not be
questioned on the ground that, though entitled to be
registerad as an elector of any district, he was not

in fact registered as an elector of that district but
was registered as an elector of some other district".

The court decided the issue on this section. 3ir Ronald
said that in view of the court Mr Peters was entitled to be
registered as an elector of Western Maori. He was notin fact
registered there, but was registered as an elector of Northarn

Maori. In the court's view this determined the argumant

in Mr Peters' favour.

juestion is

The decision raises many issues. The first

whether in fact Peters was still entitled to be registeraed in

Northern Maori.

Section 39 needs careful e2xamination. The section is
headed Jualification of Blectors.
"1) Subject to the provisions of this Act every adult

shall be gqualified to be registered as an 2lector
electoral district if he be

o3
=, O

W
o)

a) 18 years of age

b) He is ordinarily resident in New Zealand and

c) He has at some period resided continuously in New
Zealand for not less than one year",

and then one of the three other criteria. Both subs. (d) and (£)

do not apply to wWinston Peters but subs. (e) needs close attention.
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"e) He has not resided continuously in that elesctoral
district for not less than three months and has not
subsequently resided continuously for three months

or upwards in any one electoral district".
The subsection (with the Act's tendency to torturous double

negatives) does not make sense unless the word 'other' is

impliedly included, i.=,

"and has not subsequently resided continuously for three
months or upwards in any other one =2lectoral district".

‘Y

On such a reading Psters was clearly therefors no longer

i

entitled to be registered as an 2lector of Nortahern Maori since

he had lived for more than three months in Hunua.

Yet on the authority of section 28 the Court allowed lFetars
to continue as a candidate even though he had not fulfilled the
necessary criteria of being registered as an elector of sone

other district.

£> v-howap bu

Peters' own vote was among the ones disallowed by the Court

in Hunua where voters had exercised the Maori opticn a2t the census
and then subsequently enrolled in Hunua. Their votes werz theraby
invalidated due to the operation of section 43(b) and Section 40:-

on shall not be entitled to be registerad as an

pers
pPeis
ctor of more than one 2lectoral district".

" ‘X
eale
Thers was evidence that many such cases wers 2ither the
result of political parties pressuring voters to snrol and
failing to check whether they had previously exercised a Maori
option, or in some cases sub-enumzrators had mistakenly (and 5
illegally) filled in the Maori option thamsslves unbeknown to

the voter.

vVOTLECS Oi1

The Court again disallowed/voters who hal been on a

Buropean roll prior to 1976, then exercised the Maori option bdut
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but were subsequently "carried over" to a Zuropean roll agZain
without their knowledge or conscntBo. e i
The Court concluded: é*
[ ]

"Had the present petition related to a Maori ajec 3
it seems dlLfluth to see how a Court could have avoi”:
declaring all the elections in Maori elector*uvs v
been invalid on the grounds the rolls contained an
unspecified number of ung qualified persons. Juch e
for the Maori seats were not conducted in substantial
compliance with electoral law"J’!,

\Y

Both the fact that so many were disenfranchised (often

i

through no fault of t heir own); and that Peters himself, a

Supposedly intelligent voter for whom the Zlectoral Act plays

a large part in his life could make such a fundamental error;

points to the ambiguity and confusion in the law at present.

The reforms to the enrolment procedure already suggessted
would solve the problems encountered hers also, If an elector
could choose in the year of the election (and if the cards wsre o

Simplified), less confusion would occur, and the problen

(I
(e}
b
.

electors changing rolls would be dramatically reduced.

B, Summary of Part I

It is useful at this stage to summarise the reforms
discussed which would make the registration and enrolment
administration more 'democratic', i.e. enable more voters to
be enrolled correctly and therefore be sure of their votes o
being counted.

T Repeal the census res-enrolment and return to the slectoral
card system.

- Legalise the centralisation of the rolls.

G 1" Institute a pre-=lsction enrolment drive in the early E/

montns of election year.




10.

L ™

12.

13.

2
Use 'posties' to enrol electors wherever possiblas,
cmploy sub-snumerators to enrol those not enrolled oy
posties.
snforce offences.,
Provide adeguats staffing and resources at the chief
electoral office.
Inform voters if their votes were not counted on polling
day.
Provide for other departments to inform the slectoral
Office of changes needed on the rall.
Provide for adequate advertising such as the printing of
a consolidated Act in election year.
snsure the forms and cards are at an acceptable reading
level and are aulti-lingual.
Revise the sections in the ict relating to qualification
for registration.

Repeal the census re-=nrolment Maori option.
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PART II THs METHOD OF VUTING 4AND COUNTING VOTE3

Right at the heart of the Hunua petition is the issue as

——

to the validity of informal votes - those in which the voter

has not precisely followed the form set out by the statute.

The contested votes in Hunua were in 3 variety of forms
but the two that warrant mention are where voters had ticked
Oor crossed their ballot paper to indicate their intention, or
had crossed out the party affiliations and not the candidates

name.,

In considering the Court's decision it is convenient to

divide the analysis into three parts:

A. Statutory Interpretation
B, Case Analysis

& Policy Grounds

A . Statutory Interpretation

The main sections in issue were section 106 and the provisos
to section 115,

Section 106 "Method of Voting (1) the voter having received
a ballot paper shall immediately retire into one of the
inner compartments provided for the purpose and shzll there
alone and Secretly exercise his vote by marking the ballot
paper by striking out the name of every candidate except
the one for whom he wishes to vote".

Section 115 "Counting the votes ...
2(a) He shall reject as informal -
(ii) any vallot paper that does not clearly indicate the
candidate for whom the voter desired to vote:
Frovided that no ballot paper shall be rejected as
informal by reason only of some informality in the
manner in which it has been dealt with by the voter
if it is otherwise regular, and if in the opinion of
the Ret rning Officer thne intention of the voter in
voting is clearly indicated:
Provided also that no ballot paper shall be rejected
as informal by reason only of some error or owission
on tae part of an of ficial, if the Returning Officer
is satisfied that the voter was qualified to vote at
the election”.
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Section 106 was held to be mandatory by the judges.

according to the Court this was due to it being the sole provision

o

for outlining the method of voting, it being entrencinod in sectio

X

189 therefore affording it special significanceBC, and there bein,

0

Specific provision for the blind, disabled and illiterate voter

under section 108.

The word "method" itself and the fact that the section does

\9

not indicate that votes not marked in this way will not be

allowed, can arguably suggest that the section is merely directory.
Such an interpretation is afforded support by a comparison with

the more strongly and authoritative wording of section 115

which may overrule section 106.

<

"+... No ballot paper shall be rejected as informal by
reason only".

The Court held further that "striking out" meant putting

K> v-houap Eu_t"

a line through. They refused to consider evidence of other
interpretations of these words although they conceded that
section 106 does not say how a candidate's name is to be struck
out33. One of the primary rules of Statutory interpretation

is to firstly take the common meaning of the words. fet the
Court simply refused to address itself to meanings other than
their own34. In a multi-cultural area such as Hunua the common
meaning of "strike out" was not that attributed to it by the

Supreme Court judgesBS. The complete lack of discussion could

compel one to conclude that the words had not been given a

N
\

"fair, large, and liberal meaning-®. F

Similarly the words "name of every candidate" were strictly

interpreted. The section was enacted in 1881 when the ballot

papers usually only included two names and there were no party

e R

affiliations. In 1973, for the first time, party affiliations

T T R R R
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were added after the names of the candilates with the intention

to aid the voter in his or her choice,

It is arguable therefore that the word 'name' now inclules
the affiliation of the candidate as well as his gsurnzme a3
it has become part of his overall title, The anachronistic
nature of the section and the new interpretation added by the
1973 amendment were not discussed by the Court however, and it
was decided on policy grounds that all votes where voters had
struck out only the party affiliations and not the candidates

actual name, were informal37.

The proviso to section 152 2(a)(ii) was carefully considered
by the Court in its relationship to section 106. The proviso
was held to mean tﬁat for a vote to be allowed, the ballot paper
must be in accordance with section 106 (a line drawn through all
candidate's names except one) and then the intention of the
voter clear, The words forming the basis of the decision are

"By reason only of some informality in the manner in which

it has been dealt with by the voter if it is otherwise

regular and if in the opinion of the Returning Officer
the intention of the voter is clear".

In the Court's view 'regular" meant strict compliance with
section 106, Due to the insertion of the second proviso in 1956,
it was held further that the Legislature had separated informality

in voting which might arise from the actions of the voter on the

one hand, and actions of officials on the other.

Council's c¢

O

ntention 'that otherwise regular' re
the regularity of issuing, numbering and officially marking the
ballot paper, failed as the Zourt regarded this as wnolly coverad

by the second proviso.

Such an interpretation can be criticised on a nuuber of
LAW LIBRARY
VICTORIA UNIVERSITY OF WELLINGTON
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grounds. If the Court's view 18 accepted, the words "and the
intention of the voter is clear" are reidered unnecessary as
11 1

the vote will already be rsgular - SVery name but one will be

struck out.

he judgement also appears contradictory, at page 98:

"when a ballot paper nas been prepared in
the Jtatute and issued %o a voter - it is
it regular".

o W

\v

1

It follows therefore that the words "some informality by the voter"

. . v . . " -y
13 action by the voter distinct from the state of the voting paper
already regular on its face. Therefore if the ballot paper is

regular on its face (preparei in accordance with gtatute) and the

voter deals with it with 3ome informality (non-compliance with

-

séction 106) and the intention is still clear the Returning

Cfficer should allow it. The second proviso section 115 2(a)(ii)

States ".... only if some error or omission on the part of an

K‘J v ONBP E-U

official...." and so could arguaobly be construed as referring to

an error in issuing the paper by an official at the time of voting

rather than an error in preparing tne ballot paper.

tlsewnere in the Act and specifically in section 115 the

if in the opinion of the Returning Officer" "... if tne leturning

Officer is satisfied”. Under the Court's interpratation however

his discretion is limited to werely ascertaining whether szction
with,

106 has been strictly complied/ dis opinion as to the intention

Oof tne voter being clear has ull out been lisplaced and he is aow

w38

reduced to "the level of an aiding machine
L]

In 1956 a new section was inserted into the slectoral Act

following tae example of the Commonweailth slectoral ict 1918

1

section 193 (australia): 1N

T - - - n— —
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Jection 166: "Real justice to be observed - Cn the

trial of any election petition.

(a) The Court shall be guided by the substantial merits znd
Justice of the case witnout regard to legal forws znd:
technicalities.

(b) The Court may admit such evidence as in its Opinion
may assist it to deal effectively with the case,
notwithstanding that the evidence may not be otherwise
admissible in the Juprenme Court",

‘ The Court dismissed the effect of this section as dealing
only with what is to occur at tae trial of an electoral petition

which is an event Subsequent to voting.

This narrow interpretation ignores the Spirit and intent
of the words themselves. "e..Justice of the case" surely refers
to the issues involved in that case to prévent section 166(a)
becoming an abstract entity. #hat is to occur at an election
trigl 4L vit 'ds not precisely the issue involved here - the
validity of contested votes? The words must be rsad to mean that
an electoral Court in deciding the import of legal form and

technicalities of rules such a8 to the method of voting, must be
-

guided by the substantial merits of justice.

Such an interpretation is advanced by 167(b) which specifically
provides for the actual process of the trial, the rules governing
its format and procedures. Therefore this same meaning cannot
be attributed to 167(a). On tne introduction of the lct it
was gstated:

"Where an election is contegted,
the Court should look to the substance and not to the

tecnnicality in deciding whether or not votes should
allowed"

1

oe

Bie Cases
To support its argument the Jourt relied on a number of
previous election petition cases. The interpretation afforded

to those also needs considergtion.
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The first case relied on by the Jourt was Haiwkes Bay rBlection

Petition 1 (1915) 34 N.Z.L.R. 507. Here votes were held invalid i

wnere voters had crossed the christian name of the canlidate | ‘r':-

leaving the surname intact. The slectoral Court held that i_‘f

. {

the instruction on the ballot paper was similar in effect to

that contained on the ballot papers now in consideration and

therefore the case was good authority for the Hunua decision, The

words were: ®
"The voter is to strike out the name of any candidate for i
whom he Jdoes not intend to vote by drawing a2 line through .

the name with a pen or pencil”. (emphasis added)

The extra phrase however, specifies exactly how the vote is
to occur making the instruction for clearer and more precise
than the ambiguous "strike out". The case is therefore clearly

distinguishable.

The slectoral Court found that if the case of Mclaulav v
Rushworth4o had decided the Hunua case the same findings would
have resulted. In the McCauley case votes were held invalid
where no names on the ballot paper had been crossad out but
lines drawn alongside two out of three of the candidate3' names.
The case turned on the issue as to whether the inta2ntion of the
voters was clear. If that same Court had now to decide whether
a clear voters intention was shown where voters had crossed out
three out of four party affiliations but not the actual names,
it is more likely that they would hold such votes to be valid.
The Electoral Court's finding again is arguably equivocal at least
on this case.

4
i

where

1
The Court rejected tne decision in 0'Brian v seddon?
ballot papers marked by crosses were held to be valid votes.

4+
ne

<

One of the grounds relied on in Q'Brien was that at the time,

use of a cross was a commoan method of voting at auniciple elections ;

e — w— S R e - e = S — e v A i —
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Although the Zlectoral Court stated:
"It does appear that a standard method of voting in a
elections is to be preferred as it very much %essena the
chances of mistakes and subsequent argument"4<,
it did not feel constrained to allow crosses notwithstanding that

the Local Body election method of voting is now the same as in

1052 .

It appears also that the Court failed to mention the case of

43

McCombs v Lyons where O'Brien v JSeddon was followed and votes

marked by crosses allowed.

The cases prior to 1973 do not consider the effect of party

| affiliations and are therefore all strictly dicta.

candidates where a tick or cross is more eguivocal and as
mentioned section 166 has only been in force subsejuent to

P
D
®
\ Many deal with elections involving the choice of only two E!
‘ O
o
1
2
s
decisions. ™

The slectoral Court's assertion therefore that:

"The preponderance of the New Zealand cases is agaiast any
system of voting by ticks and crosses and by any other
i method that that authoriszed by statute"44,

| seems more hopeful than honest.

Gl Policy Grounds

Perhaps more serious than the arguably technical and
contradictory statutory interpretation and the generalised case

law is the underlying policy grounds the decision reflects.

Overall the Court seems to have disregarded evidence 4s
to the practical difficulties for voters in interpreting ballot
papers and registration procedures, Despite evidence as to the

different levels of comprzhension in the community, different




S —— R e e R P SR ey " it e

i p.. i & ahiad 2 C il sk -‘_1‘ TV T (A= " W) o v i 0 ‘A—"
-2
cultural means of tne word "strike out"45, and even the lack of
: ) .
interpreters in some booths4 ;y the Court stated

"The voter must follow the instructions on the ballot
paper and if they cannot read them for any reason, then
they nust obtain the assistance which is authorised"4

The disallowing of party votes can also be seen 23 a finding

(03]

in favour of the legal rather than the real and pra:ti:nl; .
Research into voting behaviour reveals that voters vote
overwhelmingly in favour of parties rather than candidates. Botn
the original intention of adding party affiliations, and the
present anachronistic statutory provisions (106 and 115) were

factors similarly disregarded by the Court.

The judgement goes so far as to say at Page 106:

"The purportad party vote is in our view a particularl;
» . - ‘tJ - p . v . .
objectionable method to allow because all it may indicate

49 0 narty

is that a voter has a preference for one particular part;
but that the candidate who is representing the party is
not one for whom the voter wishes to vote".

The same conciderations apply to the disregarding of Local

Body practice and the use of crosses43.

Not only can it be argued that the voters intention has been
overridden by the strict requirements of le2gal form, but the same
lack of consideration has been applied to the Legislators original
intention. In 1956 while introducing the new Electoral Bill, Mr
J.R. Marshall (as ne then was) expressed the view of Parliament
by saying:

"The principle that should be followed is that if the

intention of the voter is clear, then his vote ought to

count"50.

Such sentiment has been applied by Returning Officers
throughout the country for the past twenty years. Immediately
prior to the 1978 slection they received from the Chief Electoral
Officer a memorandum laying down guidelines for dealing with

S s —
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"party" (as distinct from "candidate") votes and voters

indicated by ticks and crosses.

It stated in part:

"It is fundamental to our electoral system that everyone
qualified as an elector should cost a vote and it follows
that an informal vote is only where the intention of ihe
voter is NOT CLEAR"51.

A clear statement of an electoral interpretation is

contained in the early case of U'Brien v 3eddon (supra)5C

which held that the presumption is in favour of the 7alidity

of all votes placing the onus heavily on the challenzing side.

(emphasis added)

This rule however, applied apparently without guestion
through successive elections, has not been followed by the Hunua

judges.

suggestions for the future

Problems will continue while sectiocns like 106 remain in

force in the same form as enacted in 1881 .

Following 4ngland's example the cross-marking method could
now replace the present confusing and outdated "strike-out"
method. Voting by placing a cross by the name of the favouresd
candidate was initiated in Local Body elections to cope with the
large number of candidates (voters also often having to indicate
more than one choice), Now with increasing numbers of candidates
in General electorates it is surely a more appropriate method hers
also ending the uncertainty as to party votes, Futting a cross
at the end of the name and party affiliation in a Specially
provided square, would bs a more positive, Simple and potentially

less erroneous method of voting and should te seriously

considered in the light of the difficulties encountered in Hunua.
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JN MACHINARY

The judgement in the Hunua election petition was not
finally decided until the 11 of May and it was a further thirtcen
days until the result was effected. On that day Malcolm Jouglas,

the election night candidate for Hunua, was replaced in the

House by successful petitioner ninston Feters.

On the 15th of May, Labour candidate Margaret Shield was
forced to concede defeat in her effort to overturn thne Kapiti
election result, as the ruling in Hunua destroyed any chance of

her bringing a successful election petitionSJ.

In two electorates therefore the public was without their

sure representative for six months following the election. The

candidates themselves, involved in researching evidence and the

Court hearings; had less time for their normal constituent duties,

3

could not participate fully in committee work and were not favoured

with port-folios due to their tenuous positions.

Not only is the time involved in bringing an elsction
petition a serious deficiency, but also the cost. National

estimated it would cost the party ten to twenty thousani lollar534

The money involved in preparing a case and ensuring adsquate

legal representation in practice rules out legal action for the

955

average citizen. although section 156 of the Act sets out wide

1%

criteria for who can oring a petition, a party-backed challenge is

in reality the only remedy.

The right to appeal against a polling result is fundawental
to our democratic tradition ensuring that corruption and

irregularities do not go unchecked. Since there is no right of

appeal from election petitions necessarily due to the nezd for
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finality, petitions must be available on unrestricted grounds.
P

New Zealand's petition machinery is therefore cleurly in

need of reform.

r
“

A comnittee in Britain set up in 1946 considered steps
that should be taken to reduce obstacles to presenting an
election petition. The Committee felt that the expense often
acts as a deterrent to a petitioner. Therefore whenever a
prima facie case was made out it was sSuggested that a petition

should be conducted by the Treasury 3olicitor90.

Both time and cost would be reduced by the provision of
Government funding. This could be determined at a separate
hearing to take place between the magisterial recount and the
time for the presentation of an election petition: forty nine
days after the day on which the Returning Officer has publicl;

notified the result of the pollj7.

The court hearing would take only two or three l¢y5 after
whnich time a judge could rule on whether reasonable grounds exisgsted
by which it could be shown that some irregularity or corruption
had occurred sufficient to cast doubt on the validity of the

election result.

Once such a ruling had been given, the Government would be
responsible for funding the costs involved in bringing the

petition.

Such a procedure would also znable the parties to clarify
the areas of contention, agreement and substantial issues ovet.ezn
them at an carly stage and so enable them to better mrepare their

es. The time taken for the petition hearing itself would

0]

ca
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then be reduced as many of the issues would have been resolved
at this preliminary stage. The Court would be relieved of
some of the problems encountered recently in the Hunua petition
where the judge ruled that the Court considered it a waste of
time examining all votes where there was no challenge on the
facts. This comment came after the Court had spent four hours
examining the first fifty cards out of 300 where voters were

registered on bota Hunua and wWestern Maori rolls.

(Y

Before however, one can discuss what form such a hearing

i

should take, it is necessary to consider whetaer there are any

historical constitutional bars to such a step.

Originally an election petition was presented to Parliament
and a committee was set up to adjudicate on it. Fears of political
interference and corruption led to the House of Representatives

delegating its jurisdiction %o the Courts in 1880 pursuant to

KD V- GN?P S-u

the Zlection Petitions Act. A specially constituted &Electoral

Court would hear the case and make a report to the Cpeaker,

un
(6))

Such report being final”",
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In 1927 the Legislaturs Act was repealed

Act of that year increased the nuaber of Judges in the Jlectoral

Court to three., In the Zlectoral ict 1956 the court and place

of trial of an election petition wus contained in section 161(1):
"dvery election petition 3hall be tried by the Supreme
Court, and the trial shall take place before three Judges
of the Court to be named by the Chief Justice",

On the introduction of the 1956 Act it was stated:

"The provisions relating to the hearing of election petitions
have been rewritten and the neces;sity for setting up a

Separate election court has been abolished. slection
petitions will in future go to the Jupreme Court to be
neard by three judges. Thespg _judges will now 3it as

members of the Supreme Court"?7,




hactloe SR bl T i W e e B B gl i e b it el a8 st ¥,

- T

from the debutes and the words of the ict it appears
now that the slectoral Court has been replaced by three judges
of the Supreme Court. Parliament has therefore delegated
to jurisdiction in this area as far as the Supreme Court snd
arguably would now be willing to abrogate furt

to sanction a preliminary hearing.

Special rules distinguish the election petition hearing
from an ordinary 3Supreme Court trial. Section 166(2) allows
: ; ; 2 T : 60 4 .
evidence not otherwise admissible to be heard®V and there is no

right of appeal under section 168.

Section 169 provides that the Court shall certify in writing
the determination of the petition to the Speaker which is final

to all intents and purposes.

Under Section 171 the Court may make a 3pecial report to the
Speaker on any matter arising in the course of the trial

5 : : i : e 61
walch in the judgement of the court ought to be submitted™ .

The most symbolic remaining vestige of Farliamentary
Privilege evident in the Act is the entering of the Court's report
in the Journals of the House (Section 1727, In the United

Kingdom, provision exists under section 111 of the Representation

of t he People Act (eguivalent to our Electoral ict) for a

shorthand writer of the House to be present and take notes of
evidence. There also the petition court is still a special
slectoral Court. Dicy writes however:

"By the act of resolving that the report be recorded in

the Journals of the House the empty shell of the ancient
Frivilege of the House is preserved"0<,




AT i A S s Lo il S N St Ul i bl i sl it S i bt vk e il e 520 v o e i bl i TN AR

-34-

In New Jealand therefore whnere there is no shorthanld writecr
and the Court although still called an slectoral Court zand
retaining some peculiar features, is now constituted as part of
the Supreme Court, it can be said that even the "empty shell”

of privilege has all but disappeared.

Thus there would now appear to be no constitutional bar
on the grounds of Parliamentary privilege to prevent a further
step to be added to the election petition structure. A3 an
Blectoral Court will be in the main bound by the rules of the
Supreme Court it would seem appropriate that a Magistrate Court
would serve as the trial court for determining the provision
of Government funding. The form would take that of depositions
enabling the magistrate to find that a prima facie case was

made out.

The petition machinery must be freely available to all and
not just to political parties who can afford the time ani expense
involved at present. In light of the second concept -outlined
at the start of this pa.per63 the Government must now take
responsibility to provide adequate funding to individuals seeking
redress. Steps must be taken immediately to introduce the
necessary judicial procedures before the next election to prevent

the political 'battlefield' the election petition procedure has

become.
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IFor the last eight years in New Zealand there have been six

legislative amendments to the dSlectoral Act, including three
recent amendments to section 189 of the Act. This section

places a2 restriction on amendment or repeal of certain listed

provisions. The entrenchment provision is contained in subs.(2):

reserved provision shall be repealed or amended unless
proposal for amendment or repeal -

Is passed by a majority of 75 per cent of all the
members of the Hdouse of Representatives; or

Has been carried by a majority of the valid voters
cast at a poll of the electors of the General and
Maori electoral districts.

HNO
the

(a)
(b)

Provided that this section shall not apply to the repeal
any reserved provision by a consolidating Act in which that
provision is re-enacted without amendment and this section is

re-enacted without amendment so as to apply to that provision

re-enacted".

On the introduction of the 1956 bill containing this section
J.R. Marshall again (supra) stated that such

entrenchment was:

"An attempt to place the structure of the law above and
beyond the influence of Government and party .... the
effect of the reserved sections is not in their legal
force to bind future Parliaments, but in their moral
force as representing the unanimous view of Parliament ....
These reserved provisions, and the obstacles placed in
the way of their amendment, are there to provide the
best safeguard we can work out to protect what in the
unanimous view of Parliament are essential safeguards
for our democratic method of electing the people's
representatives'oz.

Traditionally Governments have been unwilling to risk
amending the provisions (which under the proviso they are able
to do).

Act 1974 substituted the

The zlectoral Amendment

od
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expression '18' years in

The plectoral Amendment

(=Y

et ,

substituted 1(c) for the
in the previous

Amendment /section 189(2)(b) the word "General® W

original para. (c) and also in

1975, section

Substituted for the word "Buropean"

Although these

change in semantics

offensive), the lowering of

whole voting process.

considered 'sacred' section

The ZElectoral Act may be becoming too casually amended

The

1

ection 189(1)(e)

oy

consegquently merely a political tool.
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National Government.
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"A person who is detained in a penal institution pursuant
to a conviction shall be deemed to reside in the electoral
district in which he resided at the time of his conviction".

T R

In 1977 the National Government in pursuance of its policy

of individual responsibility (and wishing to preserve it3s own
power by re-introducing the status quo) introduced a further

amendment to the Act.

Section 4 reverted the qualifying period back to three

im

months, the‘proviso to section 99 was repealed by section 7, and

i

subsection (8) of section 37 giving prisoners the right to vote

was also repealed,

Legislative "ball-games" between Governments do not enhance

democracy.

The basic concept outlined at the start of this paper

fovnowsp bu

that voting rights once given cannot be taken away has been

quietly ignored. ©For the first time in New Zealand's electoral
history those newly entitled to vote have been dis-enfranchised.

This precedent has frightening possibilities since if prison

(§%)

)

0]

can be so easily barred from voting, what is to stop a Government
in theory introducing a similar measure for instance relating to

those on the dole.

To prevent future Governments avoiding their responsibilites
to the voter and to ensure his rights are upheld despite the

political cost, reform is needed to the Act.

It would now seem to be necessary to entrench more than
those provisions contained within section 189 and now to "doubly-

entrench" then.

Debate has ranged widely about the comstitutional validity

of double entrenchment. This is the situation where, as in the L

P T T I Y
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present Electoral ict a piece of legislation is restricted in

its amendment by provision that it must be passed in some
special manner such as a two thirds majority of the House or

a referendum, As distinguished from section 189 however,
double entrenchment imposes similar restriction on legislation

purporting to amend such a section.

In an essay by Northey, the opposing views as to the

Success of such legislative restriction are compared°7.

The first view is that it is not possible to bind successive
Parliaments because Parliament is the sovereign body unable
to be limited or restricted in its power to enact legislation.
Consequently, there exists an "ultimate legal principle" in
terms of which the courts must obey any rule enacted by the
Legislature, An Act of Parliamenttherefore,passed subseguent 1y
to the adoption of a doubly entrenched provision would be a valid
statute impliedly repealing any previous provision restricting
amendment even though it was not passed in accordance with the

constitutional requirements.

The opposing opinion is that the Courts are entitled even
obliged to ensure that what appears to be an Act of Parliament
has in fact been enacted within the law which for the time being

pro3cribes the manner and form before the statute is enacted.

A number of cases have examined the question., The early

decisions of ddinburgh v Wauchope68 and Lee v Bude69 have been

cited as laying down the proposition that the Courts will not
examine the procedures adopted by Parliament in enacting
Legislation,if from the Farliamentary Roll it should appear that

the bill has passed both Houses and received the Royal Assent.

'w
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This was affirmed recently in the case of British Railway

Board v Pickin7o.

De Smith in commenting on the decision,no{ed nowever that
the authoritative statement extracted from Zdinburgh was merely
dicta and that the sacrosanctity attached to the Parliamentary
Roll may well now be outdated. He also cites a number of
examples when the Courts may well be prepared to go behind the

official text of the Act such as if it was asserted that the Bill

Vw

had not obtained a majority71. Exceptions to the strict rule

i

in Pickin can therefore be envisaged.

In Attorney General v Trethowan72 the constitution of New

South Wales provided that the Legislative Council could not be
abolished unless it had first been approved by the General

Electorate or a referendum and a similar restriction existed

/(5 voouap 5- u

for a Bill purporting to amend or repeal such a provision.

Following a change of Government, bills were passed in
both Houses removing the referendum provision and its entrenching
provisions and abolishing the Upper House. Neither bill was
submitted for referendum. This procedure was held unlawful

and the bill failed. At the time New South Wales was a "non-

sovereign" Legislature and so section 5 of the Colonial Laws

Validity Act 1865, applied in this situation. The Act provided

that a colonial legislature could make laws relating to its
"constitution, powers and procedures in such manner and form

as may be required by existing law".
4

Two modern cases have further held however that a "sovereign"
Parliament must function also in the manner proscribed by the

existing law in order validly to exercise the legislative will.
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A South dfrican Court refused to hold that a measure passed

by both Houses sitting bicamerally when the constitution provided
that a two thirds majority of both Houses Sitting together was

needed, was an authentic act of Parliament73.

In Bribery Commissioner v Rangasinghe (1965)74 the

et i

Constitution provided that no bill for the amendment or rspeal
of any of the provisions of a particular order should be valid
unless it had endorsed on it a certificate of the Opeaker
confirming that it had passed with a two-thirds majority in
the House. Where a Bribery imendment Act did not have a
Speaker's certificate, then the Board rejected the Act and
although the Legislature was Sovereign it was stated in the
case that "it did not have inherent power to ignore the
conditions of law making that are imposed by the instrument

which itself regulates its power to make law",
g P

The assertion that Parliament is Sovereign may aow be
tempered by the question of: What is Parliament? Dicy,
although emphasising the Sovereignty of Parliament states that
this does not "prohibit either logically or in matter of fact

the abdication of sovereignty”75.

It follows as seen by the cases, that Parliament may
assume a different character - a body composed of both Houses and

a two-thirds majority as in Harrisand Rangasinghe.

after de Omith had discussed the implications of Pickin (sup
and the above authorities he proposed an alternative view. He
concluded that it was implied by the cases there can be a
presumption of procedural conditions of manner and form to be
adopted before Parliament could speak with an authoritative

76

voice'",
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all the cases discussed however, deal with a Legislature
receiving a Speaker's Certificate which is conclusive that

the proscribed procedurcs of its constitution have been complied

with., #hat is the situation therefore in regard to New Zealand?

We have no coanstitution and a copy of each act with the
Governor General's assent is lodged with the Jupreme Court of

£
¥ g

wellington. Presumably the Courts would r

®

r to 2 signed

(¥

copy of the Act.

De Smith in referring to the British situation (with its
equivalent constitutional features to our own) could not s=ze any
"logical reason why the Parliament would be incompetent to so
redefine itself (or redefine the procedure for enacting
Legislation on any given matter) as to praclude Parliament as

ordinarily constituted from passing a law on the matter"77.

The forseeable problems are the Court's willingness to
intervene or accept jurisdiction (as witnessed in Fizkin) =znd
the possible danger of Parliament binding itself so as to make

any further Legislation impossible,

New Zealand does not have a traditional anl nistorical
common law background which writers have argued in Britain

places the Acts of Parliament above and beyond the reach of the

courts., Political legitimacy and mandate would supposedly vrevens
£ PE Yy P

Governments adopting ridiculously restrictive rulss.

The New Zealand Parlizment has itself recognised the need

and plausibility of double entrenchment. n 1964 the Government

passed legislation making the Cook Islands a fully sovareign

Legislative autononmy. Inclusive in the schadule to the Cook

Islands Constitutional Act 1964 is contained a subclause (1) of

\
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of article 41. This provides that no Bill repealing or
amending or modifying or extending the Constitution shall be
deemed to be passed except by two-thirds wa jority of the
Legislative Assembly and it must be presented with a Certificate
of the Speaker to that efrfect. Similarly a bill cannot repeal
or amend the section unless it has passed with 2 two-*thiris ma jorit;

and a referendum of the voters at a poll.

R

It follows that a court in New Zealand may reject a signed

copy of a bill as not an authentic Act of Parliament if the

-

1

procedure for its enactment has not been observed as evidenced by

a Jpeakers certificate.

\

J <R o Robson78

in affirming this opinion (along with other
commentators79) states: "Thus if it were provided that a
Parliament for the purposes of amending the 3ections protectad
by section 189 of the Zlectoral Act 1956 including section 139
the entrenching section itself, is the Governor General, the
House of Representatives and a ma jority of the referendum, why
Should the Courts not require an amendment to be made in this

way? The area of the power of the Legislature is in no way

affected”.,

Ideally the whole slectoral Act should be doubly entrenched

80 that Governments of the future cannot use any part for their
own political ends, Section 189 should certainly be so restricte
and with the added proviso that a Jpeakers Certificate should
accompany any provision purporting to amend the section stating
that the requirement of a two-thirds ma jority or refarendum has

been complied with.

Changes in electoral law are to a certain extent inevitable. :i
A Society undergoes social and moral transformation and é

]
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certain procedures and rules become outdated and impractical.

Entrenchment of Parts II, III and IV of ‘he Act would leave

the main administrative sections free while ensuring that the
vital law as to jqualification of 2lectors and so on was safe-—

guarded.

As discussed previously, various Specific sections of the

Act need immediate reform to ensure the problems illustrated by

Hunua do not recur in 198180.

One further section warrants mention in tnis context.

Section 187 Validation of irregularitias -

"Where anything is omitted to be done or cannot be lone at
the time required by or under this Act, or is done before
or after that time, or is otherwise irregularly done in

matter of form, or sufficient provision is not made by or

gazettad, at any time bzfore or afier the time within
which the thing is required to be done, 3xtend that time,
or validate anything so done before or after that tine
required or so irregularly done in matter of form, or

S

make other provision for the case 23 he thinks fit".

L

On July 17th last year pursuant to the above s2ction an

rder in Council was gazetted entitled: The 2lectoral Aot
(Jalidation of Irregularities) Order 1978. Under the Order,

the Governor General validated the late appointment of 3lectoral
Officers made after the time specified under section 74 of the
Act. Further the period within which the ilectoral Officer

for each General Xlectoral district or Maori 2lectoral district
was rejuired pursuant to section 60(3) to compile an eslectoral
roll for the district was extended and rolls declared valid on
compilation. The period for notification of applicants for

registiration under section 49 was also extended.

all the provisions related to the extension of time within

-

wnich electoral preparation could take place. AS Seen this

under this Act, the Governor General may by Order in CTouncil

A
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relates directly to the problews outlined in Part I. Juch a
section is clearly open to abuse since where a Government is lax
in its electoral administration it can then legally and quietly

correct such matters without having to account for its inconpetance

Zven if it is considered administratively necessary to have
such a section from which Orders in Council can validate changes
in time, the section is worded so generally that any errors or
mistakes could be later validated:".. or is otherwise irregularly

done in matter of form, or sufficient provision is not made by

or under this Act .... or so irregularly done in matter of form,

1

or make other provision for the case as he thinks fit".

Retrospective legislation of this type is rare and dangerous.
In an area such as electoral administration it is vital that
such procedures as notification of electors and roll compilation
occur within the specified time and in accordance with the Act.
It must not be open for any Government to have power to avoid
its responsibilities to democracy merely because it can use section

187 to excuse any irregularities in future.

\
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Conclusion

This paper has attempted to analyse and evaluatas some

of the issues brought to the fore by th= Hupua judgement and

e

0 suggest reforms to avoid similar problems occurring in the

future.

Increasingly thers have been calls for a Bill of Rights or
#ritten Constitution in New Jealanda1 to ensure that certain
basic rights are compiled into a written form ani thereby elevated
out of the political arena, sntrenchment of the slectoral
Act anticipates such reaction and reflects the concern at the
lack of certainty, finality and fairness created by politically

motivated changes in the law,

What is needed now in the election area however is an
independent investigation to update and amend the anomalies
occurring at present. The Wicks Injuiry Comumittee set up in
March of this year considered the current procedures for
registration of electors, tha compilation including computer

printouts and centralisation of the rolls, the administration of

the Chief 3lectoral Office by the Chief slectoral Officer, the
’

slectoral Act and in g2neral the administration of elections,

The Committee forwarded its Report to the deputy FPrime
Minister's office on the 14th of August. There has been howevar
insufficient time for submissions to be preparead, 4t the tipme
the Committee had already commenced sittings the Hunua decision
Was3 not available, neither were Statistics from the last election.
Mora 8ignilicantly there were no public sittings and the findings

have not been published.
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The Government has recently announced its intention to

establish a Parliamentary 3elect Committee. although there
will have been more time for submissions to be prepared and
wide terms of reference are expected, problems still =xist.
The strong Government bias inevitable in such review will
preclude the proposal of any change detrimental to the present
Government. Zven if changes are recommended the National Party,
for whom the present administration is most favourable is unlikely

to initiate reforms of any significance,

A Select Committee is not therefore the answer, The

public of New Zealand for whom the triennial election is the

s

most significant and symbolic means of expressing their choice of
Government and their only effective control ovar executive power

must be invited and actively encourag2d to participate in a

reappraisal of the system out of the context of political concerns,

The Hunua judgement as discussed in Part II of this paper
is to say the least narrow and technical. The decision reflects
unhealthy attitudes in the Judiciary toward placing the onus in
election petitions on strict legality and to eliminating errors
rather than upholding the rignts of the voter to nave his vote
counted, There has been frequent and sharp criticism of the
decision. It is clear that many New Jealanders are worried about

increasing impediments placed in the way of individuals to

exercise tneir franchise.

Before any revision of thes slectorzl Act or the procedures

and administration of elections can produce l2gislation that is
simple to understand and follow, just z2nd firm in uphold ing th=

rignts of all voters, provides adeguate wachinery to do so, and




X ’
b
iy B (e TN

-47=
is binding on succesgiye vovernments; consideration must first

be given to the values suca legislation will encompass.,

The concepts outlined at the start of this paper musi be
reiterated and emphasised. The consciousness of New sealanders
must be "raised" by education and participation to expect and

demand that their wide franchise is contianued and that the Jtate

bears the responsibility of ensuring it does so,

A Royal Commission if properly advertised and if given
sufficient tims and bower, may provide the wide-ranging
independent forum that is necessary for New Zealanders at every

level to voice their opinions,

J.3. Mill in his Consideration of Representative Government

stzted:sz

"It is a personal injustice to withhold from anyone unless
for the prevention of grzater evils, the ordinary privilsege
of having his voice reckoned in the disposal of affairs

in which he has the same interecst a3 other people",
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