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Each individual in society has an important interest in
protecting the privacy of his person and possessions from
interference. Society as a whole also has an interest in
preserving the right to privacy of its individual citizens.
Opposed to this privacy interest is the law enforcement
interest. The law enforcement interest is the interest of
the state in the apprehension and sanctioning of offenders
against the criminal law as a means of protecting its
individual citizens from criminal activity. An individual
may recognise the importance of the law enforement interest
by consenting to a scarch by the police, the agency which
the state has created to carry out its function of enforcing
the criminal law, of his person and possessions. In
circumstances where an individual expressly consents to a
search his interests and the interests of the state are not
in conflict. The individual can revoke his consent to the
search at any time and is therefore, in theory at least, in
control of the extent to which his privacy is to be inter-

fered with.

In circumstances where an individual will not consent to a
search by the police however, the interest of privacy and of

law enforcement come into direct conflict. The law governing
the police power to search the person and possessions of
individuals in society is an attempt to balance these competing
interests. The law creates two major powers of search which
are available to police officers in New Zealand. They are

search pursuant to warrant and search incidental to arrest.

The police power to search pursuant to warrant is created by
statute. Section 198 of the Summary Proceedings Act 1957

gives the policewide powers to obtain search warrants. A police
officer must apply to a judicial officer for a search warrant.
The judicial officer may then issue a search warrant if he is

satisfied that there is a reasonable ground for believing that
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there exists in any place anything on or in respect of which
an offence has been committed, or any evidence as to the
commission of an offence, or anything believed to be intended
to be used in the commission of an offence, if the offence

is punishable by imprisonment. A search warrant must list
specific offences which Lt relates to, Lt must list specific
places to which the power of search extends, and it must
state what is being searched for either specifiically ‘or 1n a
more general class of things. An important provision of
section 198 of the Act is that every police officer executing
a search warrant must have it with him and produce it if he
is required to do so. The requirements of a search warrant
issued under section 198 of the Act provide three important
checks on the police power to search pursuant to warrant. The
power to search is festricted to speeific places, for a
specific type of thing, for a specific offence and within a
specified time. An independent judicial officer has the
discretion to refuse to issue a search warrant if in.his
opinion reasonable grounds do not exist for a search. The
person being searched is given a warning as to the extent
that his privacy is to be invaded. Therefore section 198 of
the Act has the effect of creating a power of search which
assists the police in the enforcement of the criminal law

but through careful drafting contains built in checks which
ensure that an individual who is being searched pursuant to

a warrant is safeguarded against arbitrary and excessive uses
of the power. Thus the police power to search pursuant to
warrant in New Zealand represents a compromise between the
interest in individual privacy and the interest in efficient

It
law enforcement.

The power of search pursuant to warrant provided by section 198

of the Summary Proceedings Act 1957 was first enacted in section

341 of the Criminal Code Act 1893. That Act was substantially
an adoption of the Model Criminal Code formulated by

Sir James Fitzjames Stephen in 1860. The Model Criminal Code
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was an attempt at codification of the criminal law as it
existed in the cases at that time. The police power of
search incidental to arrest is, unlike the power of search
pursuant to warrant, a creature of the common law. Its
genesis was in two civil cases,2 both of which were decided
in 1853. Because the police power of secarch incidental to
arrest was established in civil cases and had not long been
recognised by the judiciary at the time that the Model
Criminal Code was formulated, the power was not codified in
the original Model Criminal Code and therefore was not
subsequently adopted in New Zealand legislation.  This i
surprising in view of the importance of the interests that
must be balanced in the creation of any police power of search.
A New Zealand writer has noted that this omission is parti-
cularly surprising in view of the great care with which other
branches of criminal law and practice have been legislated

by Parliament in New Zealand.3

It is possible to justify the existence of a police power of
search incidental to arrest in four separate situations. The
first situation in which a police power of search incidental

to arrest might be justified is where a police officer searched
an arrested person to ensure that the arrested person has no
means of injuring himself or others while in custody. The
justification for the power of search in this $ituation was

stated by Williams J in the case of Leigh w. Cole;4

"It is clear that the police ought to be
fully protected in the discharge of an onerous,
arduos, and difficult duty - a duty necessary

for the comfort and security of the community"

The interest that might justify a power of search in this
situation is then the interest of police officers, and by
implication of other persons, in being protected from any

injury that an arrested person might cause them.
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The second situation in which a police power to search an

arrested person might be justified is where a pol

ice officer

searches an arrested person in order to obtain evidence of

the olfence whth cwhibicly Chiak person Sha charged. © e justi fication

for the power of search in this situwation is stated by Palles C.B.

[
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that there

was a right to detain property in the possession of the person

arrested. The learned judge stated that this right was based

; : 6
on the principle thaikt:
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being brought to trial in due course ne

cessarily

extends as well to the preservationm of material

evidence of his guilt or innocence as to his

custody for the purpose of trial, His

custody 1is of no value if the law is powerless

to prevent the abstraction or destruction of this

evidence, without which a trial would be no more

than an empty form"

The third situation in which a police power to search an

arrested person might be justified is where a police officer

scarches an arvested person tn owder Lo obtain ¢y

idence of any

S sk / . -
offence. 1In Elias v. Pasmore Horridge J extended the principle

on which Dillon v. O'Brien was decided to justify

)

. . . ! 8
search vdn this situgtion also:

the power of

"It therefore seems to me that the interests of

the State must excuse the seizure of documents

seizure would otherwise be unlawful, it

, which

if appears

in fact that such documents were evidence of a

crime committed by anyone.'

The final situation in which a police to search an arrested

pergon mbglit be jJustl [ted bs where o police oifffilicer searches an

arrested person in order to remove his wvaluables.

The justification
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For this power of search is that if the police do not have
the power to remove an arrested persons property then it may

be taken from him or damaged in the time that he is in

custody. Thils would of course be detrimental to the interests
of the arrested person. Such situation would also be
detrimental to the Interests of the police as they would be

open to allegations of misconduct.

A police power of search incidental to arrest might then be
justified in these four situations in order to protect the
specific interests involved in law enforcement which have
been identified separately in each situation. Standing in
opposition to these law enforcement interests however, is the
privacy interest as expressed by Williams J in the case of

Leigh v. Cole:?

"it is ... incumbent on everyone engaged in the
administration of justice, to take care thét
the powers necessarily entrusted to the police
are not made an instrument of oppression or of
tyranny towards even the meanest, most depraved

and basest subjects of the realm."

The police power of search incidental to arrest should represent
a balance between these important competing interests of on

the one hand the privacy of the individual, and the interest of
society as a whole in maintaining the privacy interests of its
individual citizens, and on the other hand the interests of the
state and individual citizens in the collection of evidence in
relation to offences committed by an arrested person, the
protection of the police and others from the arrested person,
and the protection of the arrested persons property. Before it is
possible to consider the balance that the common law has in fact
achieved between these interests it is necessary to determine
precisely the limits of the police power to search incidental to

arrest (hereinafter referred to as 'the common law power').




The general question of what are the limits of the common
law power came before the Supreme Court of New Zealand in

I T e 10 o s :
the case of Rudling v. Police. [ne material facts of
that case were as ol lows. Rudl ing | eresited aks hvisg

home on a charge of misuse of the telephone under section

| O8 R IR Fo oMt Uk s D2 W B Vol AN, It waw all ARG

that Rudling had used abusive and insulting language to th
o < < (&)

police over the telephone in the early hours of the mornit

He was taken to the

The evidence showed that at the time Rudling was abusive

argumentalive , dsing obscene |anmuasme g cmearad | ingult i

the police. He was af
charge of the watch-house, Constable Glazebrook, asked

Constable Brown to search Rudline. When Constable Brown

attempted to do so

not permit him to search his pockets. both constables ther
held Rudling and began to searchhim., ludling calmed down
and said "You can search me'. yoth constables released
thelr hold of him and  Constable Glazebrook turned to walk
away leaving the search to be continued by Constable S rown .
Rudling became violent again He hit Constable Glazebrool
and then tried to fight both constables. [hey subdued him
with force, removed his valuable ; omd placed him in the cel
Rudling was charged with a alting Constabl Glazebrook in
the execution of his duty, contrary to section 77 (a) of

the Police Offences At 92 7., convicted of this off
in the Magistrates Court

Rudling appealed against this conviction to the Supreme Cou
It was submitted for the eallant [ et e
Constable Glazebrook was assaulted he S no cting dn th
execution of his duty for the reason that ) olice do not
have an automatic or standard rieht o search of an arrested

person, awnd that they have no gpeail e Tipht ol seareh Lol

the purpose of protecting his valuables.
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After reviewing the exlsting authority Holland J held: %
o & o 5: o

SR

"There is undoubtedly a right to search a person

upon his arrest provided the circumstances warrant

58

it, but there is nothing I can find in the cases
which support the proposition that there is a
general right to search every arrested person.

A fortiori there can be no right to search an
arrested person against his will merely for the

purpose of taking from him against his will his

valuables. '

The learned judge found as a fact that the police were
searching Rudling for the purpose of taking possession of his

valuables. For that reason he was bound to hold that such

search was unauthorised and illegal. Therefore Rudling could
not be convicted of assaulting Constable Glazebrook in the
execution of his duty. The appeal was accordingly allowed.

e
y ) A , : L
However, Holland J exercised a power provided by section 132

of the Summary Proceedings Act 1957 and ammended the conviction
for assaulting a constable in the execution of his duty to one
of common assault. On the ammended charge Rudling was given
the same sentence as that imposed by the learned Magistrate
for his original conviction in the Magistrates Court.

P

The case of Rudling v. Police is a direct authority for the

proposition that the common law power does not extend to

confer a right on police officers to search arrested persons
for the purpose of taking possession of their valuables. The
respondents argued before Holland J that Constable Glazebrook

by attempting to search Rudling was acting in accordance with

the established police procedure of removing all valuables

Se.

from arrested persons before they are placed in the cells

~FT
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Under cross-examination Constable Brown referred to this g
- i
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procedure as Standard Police practice for their protection, ?
B

expecially when they are down in the cells - other people take B
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their property." 'The effeet of the dec in Rudling
v. Police is to deny lawful justification to this established

police procedure.

Holland J went on in the case to propose a test of the
clrcumgtances {n which a right te scarch a person upon his

. : 14
arrest did exist:

"the test must be whether the person arrested
gives reason to suspect that he might have on him
either evidence relating to the crime in respect
of which he had been arrested or other crimes or
something which could cause injury to himself or

other persons or property of others while he was

under arrest ... The test must be an objective

one as to whether it was reasonable to conduct

the search.’

Rudling v. Police contains then a statement of the limits

of the common law power. The statement is obiter dictum.
This statement of the common law power can be taken to confer
legal justification for police searches in three situations;
where an arrested person gives reason to suspect that he
might have on him a means of injuring liimself or others or
the property of others while in custody (hereinafter referred
to as a "power to search for a means of committing injury').
where an arrested man gives reason to suspect that he might
have on him evidence of the offence with which he is charged
(hereinafter referred to as a "power to search for evidence
of the offence charged"), and where an arrested person gives
reason to suspect that he might have on him evidence of ani
offence (hereinafter referred to as a "power of search for

any evidence'),
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We will now examine the extent to which common law authority
supports the formulation of the limits of the common law power
as stated by Holland J.
In Rudling v. Police the learned judge turned to five learned
authors for aid in answering the question as to what are the
P : L3 - . :
limits of the common law power. T'he conclusion that the
I
learned judge arrived at was that the weight of authority in
the textbooks and reference work to which he referred was ‘ |
against a general right of search but that the law unclear .
as ‘te this point.
Four of the works referred to by Holland J support the (e
o
proposition that there is no general common law power to search ;;'
iy . —_e X
an arrested person. These works support the proposition
that there is a power to search arrested persons but that it is
a power limited to particular situations. Only one textbook é;
lends support to the proposition that there 1 general power ’:
18 ) : :
to search arrested persons. [t is submitted that the weight !!
of authority in these works is clearly against a general power
" : , : , )
of search. The reference work and textbooks are clear that no i
automatic power to search every arrested person exists but that J

1

the power of search only arises in particular gsituations. Th
common law power is therefore a limited power. e dish Ehe

extent of that limited power of search which is unclear.

Three of the works support the proposition that there is a

P

power to search for a means of committing injury. They describe

3 v

this power in differing terms however. Halsbury states that

o

-
v
L)

s\
.

an arrested person may be searched where there are reasonable

grounds for believing that he has on his person any weapon

0

with which he might do himself or others an injury or any

i L9
implement with which he might effect escape. Leigh describes

it as a power to search an arrested person for any weapon or |

implement which might enable the prisoner to commit an act ol

foss (‘
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violence or effect his escape.20 Adams provides the most
general description of this power in stating that there is
a power to search an arrested person to ensure that he has
no offensive weapon or other means of injuring himself or
others while in custody.21 Thus while these works provide
support for the proposition that there is a power to search
for a means of committing injury they are unclear as to the

precise limits of that power.

Adams states that there is also a power to search an arrested
person for possible evidence.Z2 Phipstn states that on the
arrest of a prisoner for any crime the police may seize

and retain all material evidence in his possession for
production in court.23 Leigh states that there is a power to
search an arrested person for any articles in his possession
which the police officer believes to be connected with the
offence charged, or which may be used in evidence against him,

or which may give a clue to the commission of the crime, or

the identification of the criminal.24 It is unclear from

these works however, whether the power is only to search for
evidence of the offence charged, or to search for any evidence.
Halsbury states that an arrested person may be searched where
there are reasonable grounds for believing that he has in his
possession evidence which is material to the offence with which
he dis charged.25 On the other hand Kenny states that any
property may be taken which is found in the possession of the
arrested person and which would form material evidence on the
prosecution of any criminal charge against any person.26 Archbold,
which was not referred to by Holland J, adopts an intermediate
position taking it to be settled law that the police may take

any goods found in the possession or house of an arrested person
which they reasonably believe to be material evidence in relation
to the crime which he was arrested. If in the course of the search
the police come on any other goods which show the arrested

person to be implicated in some other crime they may take them
provided they act reasonably and detain them no longer than

necessary.
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To determine precisely what the limits of the common law
power are, it is necessary to review the cases which have

given rise to the power.

The leading New Zealand case in relation to the limits of

the common law power is Barnett and Grant v. Campbell. In

that case Campbell, a police constable, entered and searched
the premises of Grant. He was acting under the authority

of a warrant alleging that those premises were kept and

used as a gaming house. The warrant authorised Campbell to
enter Grant's premises and search and seize all instruments

of unlawful gaming which might be found therein, and to
arrest, search, and bring before a Justic of the Peace,

Grant, among others, as a-keeper of the premises. Campbell
found Grant on the ﬁremises and also found books and papers,
being the property of Grant and Barnett, which constituted
evidence of unlawful gaming. Campbell left taking nothing
with him, but returned twenty minutes later and took'away the
books and papers. He did not arrest Grant. Grant was in

fact never arrested. He was proceeded against sometime
afterward in respect of another charge, not being that contained
in the information on which the warrant was issued. The books

and papers were in the meantime detained by Campbell.

The New Zealand Court ofAppeal in a judgement delivered by
Cooper J held, inter alia, that the seizure of the books and
papers was not justified as being pursuant to the common law

power:

"This power to seize ... upon arrest, is involved

in and is a part of the power to search the alleged
offender, and it is clear that before the right to
search the person of the offender arises the arrest
must be effected. The right to a personal search is
clearly dependent not upon the right to arrest, but
the fact of arrest, and that at the time of search

n
the person is in custodia legis.
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The effect of this decision is to Ilimit the situations in
which the common law power can be exercised to those situations

in which a police officer has actually arrested a person.

30
In the recent case of McFarlane v. Sharp the Court of Appeal

expressly left open the possibility that the situations in

which the common law power can be exercised may be extended
however.31 The facts of that case were that the police suspected
McFarlane of being involved in a bank robbery. They entered his
house pursuant to a valid search warrant. The search revealed no
evidence relating to the robbery but the police did discover

and seize documents which constituted evidence of bookmaking
which were not covered by the warrant. McFarlane consented

to accompany the police officers to the police station where he
was questioned by them. Two hours later he was arrested on a

charge of bookmaking.

It was not argued before the Court of Appeal that McFarlane v.
Sharp was distinguishable on the facts from the earlier case

of Barnett and Grant v. Campbell. Therefore the court was

bound to treat the case before it as one in which the

documents relating to bookmaking were seized unlawfully.
However, the Court of Appeal left open the point as to whether
a police officer who lawfully came across evidence of an
offence could sieze that evidence and then arrest the person in
possession of the evidence, treating the arrest and the seizure
as one continuous transaction. The search and seizure could
then be justified as notionally contemporaneous with the arrest
and therefore "incidental to the arrest' pursuant to the common
law power. If it were to be decided that the seizure of
evidence in such circumstances was justified it would not

abrogate the rule in Barmett and Grant v. Campbell that the

power of search is dependant not on the right to arrest but
upon the fact of arrest. The effect of such a decision would
be to extend the concept of when a search and seizure is

Uincidental to arrest!',
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The leading cases in support of the formulation of the limits
of the common law power as stated by Holland J in Rudling v.

Police are the civil cases of Leigh v. Cole - and Bessell

v. Wilson

Leigh v. Cole 1is the leading casce in support of the proposition
that there is a power to search for a means of committing

injury. 1In the case the plaintiff alleged that the defendant,

a Superintendent of Police, did, inter alia, unlawfully search

the plaintiffs clothes. The plaintiff had been arrested for

being drunk and taken to the station house where, at the

direction of the defendant, the plaintiff was searched and certain
articles taken from him. In his summing up of the case to the
jury Williams J stated in relation to the search of a prisoner

that:34 2

"Even when a man is confined for being drunk and
disorderly, it is not correct to say that he must
submit to the degradation of being searched, as

the searching of such a person must depend on all

the circumstances of the case."

The learned judge thus states that the common law power is
not a general power which may be exercised in the case of all

arrested persons, but that it is a limited power.

What then are the limits of the power to search for a means

of committing injury? Williams J stated that:35

"a man when in custody may so conduct himself by
reason of violence of language or conduct, that a
police officer may think it prudent and right to
search him, in order to ascertain whether he has
any weapon with which he might do mischief to the

person or commit a breach of the peace."
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Essentially the learned judge is proposing a reasonableness
test of the limits of the power to search for a mean of
committing injury, the test being whether a police officer,
taking into account all the circumstances of the case, could
reasonably believe, from the violence of language or conduct
of an arrested man, 1t to be prudent and ripght to scarch

the man in order to find out whether he has any weapon with
which he might either; injure himself, or another person,

or commit a breach of the peace. A breach of the peace is
"apparently any crime or offence whatever'". Any other offences
which an arrested man could be reasonably cexpected to commit
with a weapon apart from injury to the person would appear to
be limited to an attempt to escape or damaging the property
of others. TIf the police officer could reasonably have
believed it prudent and right to search the arrested man in
these circumstances then the search is justified; if he could

not; ‘then' fit" 4s il legal.

In Bessell v. Wilson Lord Campbell provides an illustration

of the limits of the power to search for a means of committing
injury. 1In the case before the learned judge a man was
apprehended pursuant to a warrant not charging him with any
crime, but merely to make him appear in person before an

34

alderman. The man was searched. Lord Campbell stated:

"It is said that the search here was justified,
because the person in custody might have some
instrument about him with which he might make

away with or injure himself, or the alderman

before whom he was brought. This does not appear

a satisfactory reason; it assumes that when a man

is apprehended, because he has in the first instance
appeared by counsel, and not in person, he will take
with him the means of committing suicide or murder.

This is a most absurd supposition."
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It may be argued that this situation is distinguishable from 4 ‘v
the situation in which a man was in custody because he was i N
& !
charged with a felony, and that in that case a search might 2 -t
be justified solely on the grounds that the man may have taken z
into custody with him the means of committing suicide or N
murder. Tt is submitted however, that this argument should ;
not be accepted as a statement of the common law. The principle .
which led Lord Campbell to decide that a search was not
justified in the case before him was that the fact a man was |
taken into custody was not a satisfactory reason for searching o
that man in order to ensure that he did not have with him the v
means of injuring himself or others. It issubmitted that
by the use of this illustration Lord Campbell is suggesting \ o
that something more than the mere fact of custody is required =G
to justify such a search, be it custody as the result of (9
warrant to make the man appear in person before an alderman
as in jthe case before his loxdship, oxr custedy om the v
of having been charged with a felony. Thus the police would 5
not for example be justified in searching a man charged with g
1
the felony of theft solely for the reason that he may have
take 2 ‘ustody with hi Voo By f committine suicide I,
taken 1nto custody with him the means of committing suicide i

- ~
or murder. 4
This interpretation of the illustration given by Lord Campbell
in Bessell v. Wilson of the limits of the power to search for
the means to commit injury is consistent with the statement of
Williams J in Leigh v. Cole to the effect that a police
officer who undertakes a search under this power must have -

\

i : e : - = e i o
reason to suspect, arising out of the violence of language oz i Y
conduct of an arrested man and taking into account all the (!

L
circumstances of the case, that the arrested man may have a §
weapon with which he might either injure himself, or others, .
or attempt to escape, or damage the property of others.

Logically the power to search for the means to commit injury
could be exercised at any time in the period of the arrested
mans custody. The power does not arise from the offence for
£ {
i
P === - - - " e
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which the man is arrested but from the violence of his language f
or conduct while in custody. 1It is that violence of language . :
or conduct which may give a police officer reason to suspect i
that the man has a weapon. Such violence may not manifest
itself at the time of arrest but only at a later period of
the arrested mans custody.
Bessellv. Wilson is the leading case in support of the
proposition that there is a power to search for evidence of
the offence charged. The case involved a civil claim in which
the plaintiff brought on action for false imprisonment against
an alderman who issued a warrant for his apprehension requiring
the plaintiff to be brought in custody before a Justice of the {
)
Peace. Under the warrant the plaintiff was apprehended and
imprisoned in a polite station. 1In compliance with the general
rule acted upon at the police station the plaintiff was
searched.
In an addendum to the report of the case it is stated that at
the close of the argument the Chief Justice, Lord Campbell,
made some observations in reference to the practice of
searching prisoners, Lord Campbell said that it was not his
opinion with respect to the searching of persons who are
charged with offences that there was no right in anyone to
search a prisoner at an;timuzjd
"It is often the duty of an officer to search a
prisoner. 1f, for instance, a man is taken in the

commission of a felony, he may be searched to see
whether the stolen articles are in his possession;
or whether he has any instruments of violence about
him; and in like manner if he be .taken on a charge
of arson, he may be searched to see whether he has
any fireboxes or matches about his person. ... It
may be highly satisfactory and indeed necessary that

the prisoner should be searched."
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As it has been seen Lord Campbell did not think that the g
#
search in the case before him was justified. 3
It could be argued that the learned judge in Beggell, &. Wilson
is citing examples of a general power to search any person
charged with certain types of offences. Thus, any person
charged with a felony could be searched for evidence of the
commission of any felony. Similarly any person charged with
the commission of a particular offence of arson could be
searched for evidence of the commission of any offence of arson.
[t is submitted that Lord Campbell is proposing no such general
power however. The examples of the circumstances in which a
search would be "satisfactory and indeed nece sary" which {
i
Lord Campbell cites relate to specific offences where evidence
exists as to the commission of those offences. The evidence
that the police are justified in searching for is only evidence
in relation to the specific offence for which the arrested
person is taken into custody. Thus a police search of an
arrested person would be justified if the person was arrested
for stealing bread, and the search was for stolen br it
the person was arrested for assault with a weapon, and
search was for the weapon; or if the person was arrested for
arson, and the search was for the means to commit the arson.
The power of search that is described by Lord Campbell then
only applies to evidence of the commission of the specific offence
for which the person being searched has been arrested.
It could also be argued that the statement of Lord Campbell
A %

39 . N . : L .
that™ ""It is often the duty of an officer to search a prisoner.
) I
If for instance, a man is taken in the commission of a felony
b J D
he may be searched to see whether ... he has any instruments

"

of violence about him.'" lends support to the proposition that

there is a power to search for a means of committing injury.

Prima facie this statement can be taken as an authority for the

proposition that this power of search is a general power to search
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a person, upon arrest for any felony, in order to ascertain

g

whether he has any instruments of violence about him. It )

:.)lﬁ‘

has been argued above that this statement of Lord Campbell's

appears in the context of a discussion of the power to search

for evidence of the offence charged. The example of a search

(

for instruments of violence cited by lLord l’,z:[!piwi] relates

‘5 ‘ nol

then to a search for evidence of the commission of a specific

felony. 1t does not relate to the power to search for a means

1 1

of committing injury, as the learned judge was not directing his

mind to that point. It is therefore submitted that Bessell v.

Wilson is not an authority for the proposition that the power

to search for a means of committing injury

general power

,_
9]

to search a person, upon arrest for any felony in order to

ascertain whether he has any instruments of violence about him.

Before a police officer could exercise the power to search for
evidence of the offence charged, he wouldhave to show a

reasonable ground for suspecting that the

possession of evidence of the offence for

ok
=
"
ﬂ
ik
=
o
-
©
s
2

arrested. In the examples cited by Lord Campbell in Bessel

v. Wilson the arrested persons have all been 'taken'" in the

commission of an offence. The fact that they are caught in the

C ')‘
commission of an offence might give the arresting officer the
reasonable ground to suspect that the arrested person had
evidence in his possession which he needs to show in to
justify a search for that evidence. However, in situations in

which a man is arrested on suspicion of having committed an
5

offence, but has not been caught in the commi: of that offence

' h
the arresting officer has to show a reasonable ground for 4
suspecting that the arrested person has in his possession
evidence of the offence, which is over and above that of a
reasonable belief in the actual commission of the offence. In
such situatioms it would be incumbent upon the arresting officer
to show that some additional factor, for example information from
a reliable informant to the effect that the man had stolen goods
in his possession, afforded him reasonable grounds for suspecting

Fars
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that the man had in his possession evidence of the offence

(19)

for which he was arrested at the time of

It has been argued that

proposition that the common law power inc

search for evidence of t

40
Elias v. Pasmore on th

that the common law powe

evidence. The facts of

under the authority of a

alleging a charge of sed

premises of Elias. Hann

arrested. The police officers searched Hanmnington and further

searched the premises.
Hannington which was mat
Hannington to commit sed
documents were found on t
Elias had been inciting
police prosecuted Elias
trial. He was convicted
ofificers had me right Lo

for damages for trespass

Before Horridge J it was
were entitled to seize,
following grounds, inter

LT that the

arrested

2 that the
were in

arrested

Bessell v. Wilson only supports the

he offence charge
e other hand supports the proposition
r includes the power to search for any

that case were as

warrant for Ehe

itien, police off

ington was on the

A letter was found in the possession of

erial evidence that Elias

ition. A number

he premises. The

Hannington to commit sedition. The

and the documents

. Elias afterwards said that the police

take his papers

against them.

contended that the police officers

remove and retain

. 41
alia:

re wa

b
police may take

ssion or

and which may be

charge against him or any

that the

W

protected if they take documents which subse

quently

a crimine

police, having 1

turn out to be relevant on

11 nature against

awfully entered, are
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his arrest.,

ludes the power to

d. The case of

1

follows. Acting

arrest of Hannington

icers entered the

premises and was

1od  ayy
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1s inciting
of other seditious
y also showed that

were used at his
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and brought an action

the documents on the
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.

a Ly 2o
ey

control of the person
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or are material on

other person;
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any person whatever.'
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As to the first ground Horridge J held that the right to search
on arrest, through clearly established in Bessell v. Wilson,
did not authorise what was done in the case before him, namely
the seizure and taking away of large quantities of documents
and other property found on premises occupied by persons other
1 ./“‘
than the person of whom the arrest was made.
As to the second ground the learned judge held that the case
of Dillon v. O'Brien clearly established that police officers 3
are entitled upon a lawful arrest to take and detain property -~
found in the possession of the arrested person which is 4
material evidence of that crime. The learned judge further
held that police officers are also entitled to take and detain ég
property found in the possession of the arrested person which :;’
/3 s
is material evidence- of any crime. m
As to the third ground the learned judge held that the seizure "J
of documents, which seizure would otherwise be unlawful must be ’
excused if it appears in fact that such documents were evidence Py
/‘ L
- . . 1 - '
of a crime committed by anyone.
2
i
Horridge J's decisions as to the second and third grounds
contended in support of the proposition that the police officers
were entitled to seize and retain the documents are then prim
facie, authority for two distinct powers of seizure, The
decision as to the second ground excuses the seizure of
evidence in the possession of an arrested man which is evidence
of any criminal charge. The decision as to the third ground 4
§ \
excuses the seizure of evidence which would otherwise be 1 i

LY.
( t

-

unlawful, if in fact such evidence were evidence of a crime

committed by anyone. The learned judge relied on the cases of - |
Bige 4 n e 2 45 —_—_r 1oz 46 ?
Pringle v. Bremner and Stirling, and Dillon v. O'Brien as

o S 82 o< ifbmelieaniost abolad P oy BC s Ay L

his principal support in reaching these decisions.
Pl 4

Pringle v. Bremner and Stirling was a Scotch case. In the

course of a search of the premises of the pursuer (appellant),

pursuant to a warrant, for pieces of wood used in exploding a
b L o

cart outside the manse of a minister, police officers discovered b
)

e e

-

|
s e
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evidence implicating the pursuer in the sending of

a

threatening letter to the minister. It is clear from the

facts of the case that the issue before the court

related

to the seizure of the pursuers property and its possible

use in prosecuting him for an alleged criminal offence.

The issue could not have been whether the property

which was

seized could be used in the prosecution of anyone else

because the police in that case did not seize any property

which could be used in the prosecution of anyone else. [t

is therefore difficult to deduce from Pringle v. Bremner and

Stirling the proposition that the police can sei

documents

which are evidence of a crime committed by anyone. It is
therefore submitted that the case of Pringle v. Bremner and

Stirling should not be regarded as providing support for the

s

decision in Elias v. Pasmore thatthe seizure of evidence

which would otherwise be unlawful, must be excused

b

if it appears

in fact that such documents were evidence to a crime committed

by anyone.

Despite this Horridge J took the opinions of Lord

47

and Lord Colonsay in that case to show:

"though the seizure of documents was orig

wrongful o £f 4k in fact tlurned out ‘tha

Chelmsford

documents seized were documents which micht be

broperly used in a prosecution against anvone
L i o b

then the seizure would become excused."

As Pringle v. Bremner and Stirling was a Scotch case Horridge

. whether . ) .
went on to con51dur/thls doctrine which he took the case to

decide could in principle be applied to a seizure of documents

in England.

i

The learned judge thus went on to e
Dillon v. O'Brien. 1In that case Dillon, an M,I

by O'Brien and Davis acting under the authority of

mine the Irish

case ot

/a8 arrested

a warrant

ordering Dillon's arrest for conspiracy. O'Brien and Davis

took and detained banknotes and other property found

on the

ERPCISPRRN PRoe
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‘~ i
remises where the arrest was effected for the purpose ; -
premlses wnere the arrest was effected for the purpose of 2R

b
producing them as evidence in the prosecution of Dillon. N
Dillon v. 0'Brien was decided on the principle that the interest z
of the state in the person charged being brought to trial b
necessarily extends as well to the preservation of material 4\
evidence of his guilt or innocence as to his custody for the B
: , 48 ) : Conn B , i
purpese of trial. Horridge J extended this principle to
the situation in Elias v. Pasmore which involved the eizure __4
of evidence of a crime committed by a man fol lowing th 1T Y =
] 49 (4
of another man. The learncd judge stated:
"the interests of the State must excuse tl seizure O
rnrman
of documents, which would otherwise be unl wiul, if ;.\'
it appears in fact that such documents wer iden of )
a crime committed- by anyone."
It is submitted that this extension of the princple stated in 5
Dillon v. 0'Brien to the situation in E made L‘
el e Y bEiel {
by Horridge J on a misreading of the way B
T g " ; . s Lo N ) 10) . - )
had distinguished Entick wv. Carrington from the i
to be decided in Dillon v. O'Brien.
5 : ) ]
In Dillon v. O0'Brien Palles C.B. had said of L& Vv
"in that case there was no allegation of th plainti
guilt, nor that there was reasonable or probabl
cause for believing vy, nor that crime had,
;

in fact, been committed by

his possession anything that was

there were reasonable grounds for believir

\

evidence of) a crime committed by him or

Horridge J placed more emphasis on the last threc
o r

statement than perhaps was intended. The learned

the statement to mean that if there had been evide

committed by anyone other than Dillon in the case

O'Brien then the seizure of that evidence might ha

hat he had in

ving 1t be
inyone lse.'
words of this

nce or a

of Dillon v.

ve been lawful
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as being in the interests of the state. Dillon v. O'Brien
cannot be taken to suggest this position however. Palles C.B.

distinguished Entick v. Carrington from the case before him

on the issue of whether the ruleh”zhnt, at least in cases of

treason and felony, constables ... are entitled, upon a lawful
arrest by them of one charged with treason or felony, to take

and detain property found in his possession which will form

1
I

material evidence in his prosecution for that crime" should be

extended to the cases of misdemeanour. From this statement it

is clear that Palles C.B. was not considering the issue of whether the

seizure of evidence of a crime committed by anyone other than

the arrested person would be justified. It is

that Horridge J was wrong in law in deciding that
evidence, which would otherwise be unlawful, must be excused if
it appears in fact that such documents were evidence of a crime

committed by anyone.

In the recent decision of the English Court
: , 5715, : . i . Tt .
Ghani v. Jones, Lord Denning restricted the decision in

4

Elias v. Pasmore to the seizure of evidence implicated in the

offence that the arrested person is charged with. His Lordship

stated that the decision in

V ~ G
of documents would be excused if it appeared that thos
documents were evidence of a crime commited by anyone went too
: 54 _ . : . ; . ; ;
far. Elias v. Pasmore is therefore no longer an authority

for the power to seize evidence, which would otherwise be

unlawful, if it is evidence of a crime committed by inyone.

Elias v. Pasmore re an authority for the proposition that
R Y - L

police officers upon a lawful arrest by them, have a power to
seize evidence of any crime which the arrested man nay have
committed. The principal support for this proposition is found in

the judgement of Lord Chelmsford in the case of ’ringle v. Bremner

and Stirling. The relevant passas is cited by Horridge n
Y T)) ) : )0
Elias v. Pasmore., Lord Chelmsford said:
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"But supposing that in a search which might
have been improper originally, there were matters
1'~‘ ,,«,»1 "“"1 chowed L'\ 3 J\ v £ +he
alrscovered wnicn snowed ne complic C 0L ChneE
pursuer in a crime, then I think the officers,
I can hardly say would have been ji
would have been excused by the rest
search."
The seizure of evidence of any crime which the arrested _‘
man may have committed is then excused in law. It is not -
X . . .o 1 1 . ] . 1 1 Ce 2 m
however, justilfled as being pursuant to the police officers
power to search. The case of Barnett and Grant v. -9
is an authority for the proposition that the common E O
g
to search for evidence is limited to yower to search fo ;'
evidence of the offence with which an arrested man is charged. mw
The New Zealand Court of Appeal in t case took it to b
57 v
settled law that: o
"a constable who is legally authoried to arre n .‘!
E !
accused person may, at the time of such arrest, and
as incidental to it, seize and take possession of
articles in the possession or unde the control of
the accused person as evidence tending to show t}
guilt of such person. This is a power of common
law, and exists as an incident to the arrest ... t
is founded on the right to search a person upon hi
arrest; and the puiicu are entitl o hold and det I
property so taken as instruments of proof against the
accused, subject to the right of the proper authorit
to direct such property to be restored to the 1ccused
if it is Eoind that is in no wa onnected with
the made against him."
An examination of the common law authority which existed priorz
to the decision in Rudling Police can then be seen to support
the formulation of the of
by Holland J to the extent that t
/
Fass !
]
;‘.
) ¥
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to search an arrested person where there is a reasonable

suspicion that he has in his possession a means of committ ing

injury and for evidence of the offence charged. The law

will excuse the seizure by police officers of evidence found
; -

in the possession of an arrested man during the course of a

any other offence that

lawful search, which is evidence o
the arrested man may have committed. Thereis however. no

- >
persausive common law authority in support of the proposition

that police officers have a power to search ar persons

for evidence of any offence other than that with which he
charged. It is therefore submitted that the test of whether

a search by a police officer of an arrested person is

"'whether the person arrested gives reason to
suspect that he might have on him either evidence
relating to the offence in respect of which he

or something which could cause

Jkl

had been arre: ;s
injury to himself or the persons or property of

others while he was under arrest."

Now that the precise limits of the power have been determined
it is possible to consider the balance that the common law

the interest

power has achieved between the privacy inter

in efficient law enforcement

The common law limited the justification of eh of
an arrested person to two situations; where 0

means to commit injury, and where a search is for evidence of

the offence charged.

In the first situation the pri
I

enforcement that is being protected by the existence of the
power of search is the interest of the state in the safet y of

police officers and other persons, who come into contact with th

arrested person. This is an important interest. The power of

search to protect this interest is only justified where the

e

e s s

.

e e
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arrested person gives reason to suspect that he might have

on him a means of injuring other persons. In situations
where the arrested person does give such reason it is clearly
necessary that a police officer should have a power to search
him in order to establish whether that person does present a
danger. This consideration overrides the interest of the
arrested person in the privacy of his person and possessions

because in such circ

the injury teo his privacy is
clearly outweighed by the reasonable apprehension of injury
to the interest of the police and other persons in their

physical safety. Similar considerations apply

arrested person gives reason to suspect that he

injury upon himself. The reasonable apprehension of such
injury would again clearly outweigh the injury to that persons
privacy interest. The power of search for a means of committin
injury represents then a balance of the interests of individual
privacy and efficient law enforcement whereby the common law

power recognised the importance of the interest in protecting

both other persons and the arrested person himself in situations

where an arrested person gives reason to suspect that he may

present a danger to individual safety, as overriding individual
L ¢ 5

privacy interests. The privacy interest f arrested personsc
remains safeguarded to a large extent however, by the fact that

"he power of search may only be exercised where an arrested
person gives a police officer reason to suspect that he has on
him a means of committing injury. This power of search has
developed in accordance with the common law principle that the

police should only be able to exercise powers entrusted to them

in situations in which they can show a reason for exercising

that pewer. In this way a judieial review is built inteo its

operation. If on the other hand the power was an automatic right

the police would have an unrestricted right to search every
arrested person for a means of committing injury. Such a power

would be open to abuses. By limiting the operation of the

and thereby making it reviewable by an independent judicial offic

. e e
irch, thereby infringing

il

the potential to abuse this power of s

unnecessarilly on the privacy rights of individuals who do not

have means of committing injury, is minimised.
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In the second situation, where a search is for evidence of

the offence charges the interest that ie being protected by
the existence of the power of search is the interest of the
state in the preservation of material evidence of the arrested
mans guilt or innocence for the purpose of his trial. In the
situation where a wman had been arrested for an offence the
common law adopted the position that the trial of the accused
would be an empty form if evidence of the offence with which
he was charged could not be produced in support of the charge.
The dictates of expediency required that where it was impossible
d a man was

or impracticable to obtaimn a

ffence for which

reasonably suspected of the cor ¢

he was subsequently arrested, then if a police officer had

further reason to suspect that at the time of his arrest the
man had in his possession evidence of the offence charged
the officer should have the power to search for that evidence.
Without such a power the evidence might be unavilable or

disposed of. The result would be that many persons guilty

of an offence would be acquitted merely because the police

could not obtain sufficient evidence for a successful prosecution.
Thus

, in such situation, the common law recognised the

1

interest of the state in ensuring that possible evidence of an

offence for which a man could be arrested could be searched for

to facilitate his prosecution, as overriding the privacy

interest of the arrested man. Under section 198 of the Summary
Proceedings Act 1957 the New Zealand Police enjoy much wide

powers to obtain search than were available to English
Police officers at the time the common law power developed. The
justification for the power to search for evidence of the offence
charged remains valid however, as it is often not practicable

¢

to obtain a search warrant following the arrest of a person as the

evidence of

,_.
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e
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could be obtained.




The common law power did not deve

Lop

searches in the two other situationsw

interest of efficient law enforcement

search of an arrested person could

situations are where a search is

and where a search is to remove

The reason why the common law power

justify a search in the first of
states interest in this situatie
efficiency.
that an arrested person who gave
possession of evidence of other

he had originally been charg
g ; 8

of those other offentes, then i

to search for evidence of offences

a reasonable ground for arrest.

If the common law power

would be justifying searches in which

has no warning of the extent to whicl

to be invaded. Society however,
being seen to protect the privac

from unreasonable intrusions by

power thus did not develop to jus

person was charged. The common

service of evidence found in the

which is evidence of an offence othe

PEersol ror imny offences other than
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law

The second situation in which the

develop to justify police searches

searches an arrested person in or

Despite the fact that the common
searches in this situ:

procedure for such searches. Po

1i

the removal and care of a prisoners

reasons for police searches of ar
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the searching of prisoners which must be

police officers. Part of the general

effect that an arresting officer shall

keeper of the charge and where there is no

prisoner being bailed,

arresting officer shall then ensure thal

money, taken from the prisoner is entered

sheets, form Police 48, verifying the con
sheets and signing them. The justificatio:

police searching procedure is that if it is not
then an arrested persons property may be taken
during the time that he is in custody. The pol

find it difficult to disprove alle

There is no legal basis for this police procedu

The reason for this is that the interest of the

(5

n the privacy of his own property, which does

danger
the offence with which he was charged

him the freedom of choice as to what to do with

search the prisoner thor

followed

instruction

by all
is to the

Sl
watch-house

spect of the

carried out

4 |
Lom 1Ln Garn

ice would then

to himself or others and which is not ev

of misconduct.

at common lax
" | =~
resced )E X S OI

hid s YOopertcy

would constitute an unwarranted intrusion of the power of the
state on the rights of the arrested person. Societ ' 1 whol
is committed to maintaining a personal freedom of choi i
areas where the interests of the state do not demand th
officers of the state should have a power to co L, citizen
to IfL’.]inqu'Lfﬂl his freedom of choice 8 to th ctieon he will
take. In most cases an arrested person would b illing to han
over his valuables to a officer when asked to do so. [n
some cases however, an arrested person will refuse to do so.
The reason for this refusal may be that he does not trust the
police afficer or it be that he does not wis 0 co-operat
with the police. It is submitted that such circumstances dc
not necessitate a power of search. If a procedure were adopted
at police stations whereby secure individual lockers

provided in which prisoners could deposit their valuables, to

T
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which only the arrested person had a right o 1ccess, then
a prisoner who did not to hand over hi: 1luables to

the police for safekeeping would have the choice of

them in a locker or retaining them on his person.

A prisoner who chose to retain his valuables could be barred

from an action for damages in respect of any loss or dama

to his property while he was in custody. The interest of

the police in protecting the

misconduct would thereby be protected. The interest of the
prisoner in maintaining a freedom of choice as to what to do
with his property would also be protected.

An examination of the limits of the common law power thus

reveals that the powér involes a careful and finely judg

balancing of the interests involved in the priv:

individual and of efficient law enforcement. As it is

common law power however, the precise limits of the power

are subject to conflicting judicial inte pretation and are
therefore uncertain. The uncertainty of the limits of the
common law search power works to the advantage of the police.

The uncertainty of the limits has the effect that the issue

of whether a particular police search was authorised asg being

pursuant to the common law power is 1oy 1 rise frequentls
in the courts. An arrested per 1 who i rosecuted as a resul
of evidence which ¢ to light in an unlawful search
unlikely to challenge the lawfulness of that search becar
the lack of clarity as to the precise limits of the common law
power makes it difficult to predict the outcome of any possible
court proceedings. Similarly an arrested person who is th
victim of an unlawful search, but who is not prosecuted on the
h - o1 o y s A . 1 3 | B | 1
basis of any evidence which in that s ch, is unlikel
to consider the possibility that he might have grounds for

- ; S . s S , : !
commencing an action against the police alleging an unauthorised




{1

search took place. Perhaps the

why the limits of the common law power e 80 rarely N
challenged in the courts is that an arrested person 1s at a3 ; o

1
I

he period z

great disadvantage in relation to the police during t

of his custody. He is in an alien environme

confronted at every turn with the symbols ol the authority of ﬁ\

the state. Without ready access to a

position to know what the limits of the common power are.

6 aAavrvrpoat {3 ~a - 1
€ drrested person usual

It is therefore not surprising that t
passively consents to police searches of his person and
possessions which are outside the purview of the law. and

accepts that the police have ageneral right to search him.

od- 3y

The operation of the rule as to the ac

evidence also works to the advantage of the police. The rule

relating to the a ssibilit 0O evidence stated in
'he Queen was adopted by Wild C.J. in Matl e e ‘

1anmod 351

The learned judge said in that case that the est as ) th
admissibility of evidence is whether the ridei is re Ll
to the matters in isst th ourt not being concerned with
how it was obtained. his rule is subject to the discretion
) N -,
of the presiding judge to disallow evidence if tI SEEd
rules of admiscibility operate unfairly against the accused.

The discretion is in practice usuall only exercised where

evidence is obtained by a trick howeve r, as in.the entz 1en
(10— g > isAs -
cases.  The effect of this rule as to the admis t

evidence is that a court will admit evidence found in a
search, not justified by the common law power, as evidence
in the prosecution of any offence.
The combined effect of the uncertainty of the limits of the
common law rule, and the operation of the rule as to the
admissibilitv = avid o g that the bBalanece af the Soks o5 o
AdAMLSS1ID1IL1CY Or evidence 18 that the BRILANVECE OF Lhe Laterescs

of privacy and of law enforcement which the common law




represents is thrown heavily in favour of effi

enforcement which abrogates the

to an tent

in at and

unjustified

privacy rights unnecessary legally

manner. It is therefore respectfully submitted that to
counteract this imbalance, and to give full effect to that
balance which the common law hag developed between an
individual and society as a wholesinterest in privacy, and the
states interest. din law enforcement, the common law power should
be codified in a statutory provision. It is submitted that i
e
the form of that statutory provision might be -
w
"A police officer is justified in arreste
person if an arrested person gives 1Sped .8
that he might have on him either e Eim -
[~ -y
to the offence in respect of which he had been {%
arrested, or somethin 1ich could use injur 0
himself or the person or propert f others while ]
he was under arrest [f in the course of such g
search a police officer come 1pon ¢ ence of an (‘
o~
offence other than that ith which the rrested perso '
is charged then the s¢ ITe ‘0 hat idenc € 1 ¢ ! 3
. L
The central concern of this article has been the determination of ’
the limits of the common law power and the balance between the
privacy interest and the law enforcement intere that it
represents. Although space does not permi discussion of
the point, it is submitted that the codification of the )1
law power would present the legislature with opportuni to
consider in detail the issue of what are the appropriat
penalties for an unlawful irch of an arrested persc incidenta
to arrest which would most effecti L 1aintain that balanc
between the interests of privac nd of law enforcement which

the

common

law

represents,
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