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s}
he less people know about how sausages and laws are
made, the better they'll sleep at night."

Otton von Uismarck1

The New Zealand Parliament passes a vast amount of
legislation each year. These legislations are purported to

~

govern the life of the people. Does the legislative process
give the public or the pressure groups a fair say in the
formulation of legislation or is it merely a Bismarck type of
dictatorial legislative process? It is therefore important
to evaluate the respective influence of wvarious groups in the
legislative process. The paper examines the Education
Amendment Act 1979 so as to evaluate the respective influence
Minister (ii) the Education Department (iii) Cabinet
(iv) Pressure groups in the Select Committee (v) Parliamentary
Debvate. A chronological approach is followed in this paper

illustrating the influence of different groups at different

gtages.
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LI] DRAFTING STAGE
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The Education Act 1964 is administered by the Department of

Education. There hawe been amendments to the main Act each year

o |

4
|

73) since 1964. The Department, in administering the Act,

O

(except
is in an appropriate position to recommend changes because they
are experts in the field of education and are in daily contact
with the administrative difficulties. On the other hand, when
the Department initiates legislative change and at the same

time administrates the legislation, it would mean that the
Department may accumulate excessive power. This may go against

who states that
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Dicey's first

"The absolute supremacy or predominance of regular
law as opposed to the influence of arbitrary power,
and excludes the existence of arbitrariness, of
prerogative, or even of wide digcretionary authority
on the part of the Government."

Y

Nevertheless in the light of modern New Zealand Government,

the conferral of wide power onto the executive arm of Government

seems inevitable. The Government needs a huge bureaucratic
machinery to carry out its welfare role. Specialisation is
necessary for different Government departments to fulfill their
dif ferent roles. The more specialised the department is the
more power is usually conferred. It is typical that nowadays

legislations are usually initiated by the Department, endorsed

by the Cabinet. It also requires more discretionary power to

deal with a kaleidoscopic variety of daily problems.

Every year around March a legislative programme is submitted

to the Minister of Education by the departmental officials,
usually the Legal Section, In 1979, the legislative programme

included several Bills, one of them was the Education Amendment

Bill 1979, [t was originally intended to implement the
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teport (Registration and Discipline of Teachers) and
other provisions. In April, departmental instruction was given
to the Parliamentary Counsel to draft the Bill. In May, the
initial draft of the Bill was sent back to the Department.

The Depariment commented on the initial draft and sent it back

to the Parliamentary Counsel. At this stage, the Cabinet decided

in May 1979 that a charge of $1500 per annum for private overseas

students who commence a new course of tertiary study. The
South Pacific students were exempted. This Cabinet decision was
put into the Bill too. Meanwhile the implementation of the

Marshall Report was expected to receive lots of submissions and

involved much controversy. The Minister of Education, in

consultation with the Attorney-General, decided to delay it.

Another Cabinet decision was the new bursary scheme and was
also put into the Bill in June. The Department intended the
Parliiamentary Counsel to draft section 193 in a way that the

Bursary Appeal Authority is set up by Order in Council.

In June, another provision on an amendment of secondary

partmental request,

(44

school zoning was also included on d

Throughout the drafting stage, the office solicitor was in

close contact with the Parliamentary Counsel to give instructions

as clearly as possible, and to add or delet2 certain provisions as

appropriate. The final form of the Bill before introducing into
the House was emerged in late September. As in normal practice,
this Bill went to the Cabinet Legislative Committee for further
consideration before introducing into the House. ' The Parliamenta

Counsel and the Departmental representatives attended for

discussion and advised the likely areas of contention.



In this drafting stage, various influences were set in

force competing with the departmental influence over the Bill.

Firstly, the Cabinet's role was very influential because
of its dominance of the Parliamentary process in New Zealand.
Some provisions were emerged from Cabinet decisions, e.g. the

payment of fees for overseas private students, the new bursary

scheme and so on.,. It is questionable whether the Parliament
has delegated too much power to the Cabinet. This is also

related to a further issue: whether Parliamentary debate is
useful to improve legislation or improve the quality of Cabinet

f -

decision. This will be discussed later.

Secondly, the Parliamentary Counsel has his influence too0.
He may, if he thinks fit, report any constitutional impropriety
to the Cabinet Legislative Committee. The duties and power of th
Parliamentary Counsel is governed by the Statutes Draftingand

Compilation Act 1920.

Section 4(1) says "The duties of the officers of the Bill

Drafting Department shall be

o

(a) To draft such Government Bills as the Ministers of the
Crown may direct ...

(b) To supervise the printing of such Bills

(c) To examine all local Bills and to report to the Prime
Minister or the Attorney-General whether and to what extent the

provisions of any local Bill affect the rights of the Crown or
of the public. ..+

(d) If and when so directed by the Prime Minister or the
Attorney-General, to report as to the form and effect of any
Bills other than local Bills introduced by private members into

the House of Representatives ..." This provision in practice

e s | ke ass T 4 3477 alo
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luence certainly depends on his
perception of his Office, the nature of the legislation, the
comprehensiveness of departmental 'instruction. In my opinion,
the more controversial the Bill is, there will be more room for
his power. n the same way, if the departmental instructions
are less comprenensive, he may have more discretion in the

choice of words in drafting the Bill.

Thirdly, the extent of Caucus influence in this Bill was
not clear. However

"To discuss Caucus is to enter one of the most

m

b &

difficult areas of New Zealand politics, a no man's
a

land which lies between political scientist and

the gossip columnist."2

The extent of its influence depends on the actual size of
the Caucus, the proportion of Cabinet Ministers in it, the nature
of issues, the qualities of the members in it, the attitude of the

Prime Minister and so on.

The usual procedure is for the Cabinet to consider the Bill

day. Then the Bill

)]

on Monday and the Caucus to consider on Thur
is introduced. It is unclear whether the National Party Caucus
had made any change to the Bill because Caucus minutes are not

disclosed and only Members of Parliament of the same party are

allowed to attend.

Fourthly, the Minister may be regarded as the key-figure
in the New Zealand political systemn. His influence permeates
legislation. At this drafting stage, the
Minister is the co-ordinator of various bodies. The proposal
of the Department had to go through the Minister and discussed
in the Cabinet. While Cabinet decisions had to go through the

w4 4 -~ ‘- ‘ Yans - anA 4+ o > -~ = “ A . o +n 2 3
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could be sent to the Parliamentary Counsel. In Cabinet meetings

he is responsible to secure the sort of priorities attached to

the Bill®. ThesBill was given Priority No. 1. He is the
nd
only figure present in the context of de&heu,vatho/ epartment.

7]

In public and in the Parliament, he is responsible for the Bill.

The Bill was introduced into the House by the Minister of
sducation, Mr Wellington, on 6 November 1979. He introduced

5

summarising various provisions of it.
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"It contains six clauses, which make various changes
to the Education Act 1964. One clause repeals the
Pimariu High"Behoo i Actiof 1876, Clause 2 relates

to the payment of fees by private students enrolled

at tertiary inic;tutlono it Clause 3 relates to
enrolment schemes for secondary schools ... At
present, bursaries uua scholarships are established by
the Ministers, but must be awarded in accordance with
and paid at annual or other rates specified in

regulations made under the p?leJWLL ) el Clause 4
amends this provision by providing that bursaries,
scholarships, ... are now to be established by
regulation and awarded in accordance with and at such
annual or other value as provided in the re rdthlOﬂu-
Clause 5 provides for the establishment of a Tertiary
Assistance Grants Appeal Authority to hear and determine

S
appeal ... The authority is to be established under
Regulations ... inally, clause 6 repeals the Timaru
High Schools Act 1878, at the request of the Timaru High
Schools Board..."

On the whole, this is a valid summary of the Bill.

centrated on cl. 2 and made two
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summarised by Mr Palmer:
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"Clause 2 is bad, for two fundamental reasons. First,
it is a blatant interference with the independence of
universities, and, secondly, it creates discrimination

between categories of overseas students. In the first

category of overseas students are those who do not come

from South Pacific countries who must pay $1500...

In the second category are students who will not have

to pay that amount... Section 48 of the University of

Canterbury Act is typical of a provision that appears in
2ll university statutes. It states "There shall be

payable by students of the University or any of them
such fees as the Council from time to time prescribes”

- the Council is the bﬂlver51oj Council - "provided that
scales of tuition and of examination fees may be so
prescribed only with the concurrence of the University
Grants Committee

In supporting his second argument on discrimination of

|

different category of overseas students, Mr Palmer said
y ’

"The Government, in its wisdom, ra
International Convention for the e
of racial discrimination. Aptdel
» n couullance with the f obligations

] > 2 of this Convention, State parties

and to eliminate racial discrimination
to guarantee the right of everyone,
as to race, colour or national or
ality before the law, notably in the
enWOJ“D llowing rights ... the right to education
and training National origin is precisely what the
Bikl Q‘ggrLMantos against... Further, I ask him [ the
Minister]| whether the Bill purports to override the Human
Rights Commission Act or whether the principles laid down
of discriminating between certain classes of overseas
students can be reconciled with the principles of Human
Rights Commission Act?..."

ed the United Nations
ion of all forms

5 of that Convention
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In replying to the ar
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Wellington (Minister of £ducation) said:

"Although the Government has no direct legislative
authority over the universities, it can conduct a

review of the financial provisions of the universities

in the same way that it can conduct a.review of the
financial allocation of public moneys in any other sector
of its activities."

@

In relation to the argument of racial discrimination Mr
Wellington replied,

"Section 92(2) of the Human Rights Commission Act 1977
C

states: 'Bxcept as chnre.)’y provided in this Act,
nothing in this Act shall limit or affect the provisions
of other Acts." Thus the authors of that Act anticipated
the need to provide for overriding provisions in other
ActS.ee We are making ovorriding provisions for the
imposition of a fee of $1500."




However the main argument for the Government to impose
2 : o e el e el 10

the $1500 fee was given by Mr Elliot:
"It costs twice as much as $1500 or more, to put
each of these overseas students through a New Zealand
rsity, so even with 31500 the New Zealand taxpayer
ill be subsidising students to a very great
degree. Most other countries, including more recently
Australia and Fiji, have brought in a charge of this
sort to offset the costs to their Governments of
educating overseas students. Certainly in Britain,
the United States, and Canada, charges are very much
higher than tub Q.5O a year the Government intend to

introduce. It is a fair and reasonable proposition..."

Weh f KA1 + 4 " - 4+ o W R 3 }
3ter of Education moved that the Bill be
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referred to the Education Committee, and that the proceedings

£ LYo It S e - - SORRETY . & 1 & & i o o Sk 2 b = 1
of the Committee during the hearing of evidence be open to

3

i
eala .,

'y
o)
o
H
@
e
}_J
C‘
()
U
=
v
(@]
~
()
('.
:
E
—
[H
<
C\
O)
O
f)
A
>
>
(¢9
U

In this first reading debate, the members argued on the

ions, instead of the
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gspecific working of them. The quality of the debate was

diminished by some irrelevant criticism on other members'

personal guality. For instance, Mr Muldoon said:
g he member for Christchurch Central are

ufferable arrogance of certain

Mr Rowling (Leader of the Opposition) also side-tracked

a
|}

N

and said:

"One of a number of hang-ups that the Prime Minister has
clearly emerged this afternoon is that he cannotl bear
anyone who has made a success of an educational career.
To talk about insufferable arrogance is about the last
straw for most New Zealanders."

These comments on the other members' personalitly were

£ vwnis ) on e e B m) Iaha+ ree aselai oo o S £
irrelLevani T0 ‘Lﬁu L’J._L.l.. 1Ne aepate was usea as a torum o1
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scoring polilticald voints rather than scrutlnisling the provisions
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consideration of the Bill should be done 0y tutne tducation




In the debate, the members of. the Opposition also missed
the other aspect of the Bill: the new bursary scheme. At

this stage, no member of the Opposition raised any objection

on the setting up of the Bursary Appeal Authority by regulations.
This was first spotted out by the New Zealand University

Students' Association submission. This may be due to the fact

that the Members of Parliament did not have gufficient time

to prepare for the debate.
[III] THE BILL B2FORS THE KDUCATION S LECT COMMITT BE
The Education Committee was the most appropriate one to
consider this Bill because of its nature. At the time of
considering this Bill, the membership was composed of:
National Labour
Mr Elliott (Chairman) Mr Burke
Hon M.L. Wellington (Minister) Mr Marshall
Mr Gray Mr Terrls

M AR T 1
Mr Ne.Pe.fie JONES

During the sitting of the Committee, departmental

officials, Parliamentary Counsel, representatives from the
University Grants Committee were present normally. There were
massive submissions relating to this Bill. For analytical

purposes the submissions will be grouped under three topics:
(p) Payment of fees by private foreign students

() Entrolment schemes for secondary schools

™) 0 } C < s1ioh 3 Ffar ’ “Tal £

There were 30 submissions toucning on different aspects of the
BLlXe Pifteen of them were written submissions; the other
fifteen were also written submissions plus their representatives

R & bl
tne Lommiviee.
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(A} €1, 2 Payment of fees by Private Foreign Students
There were 24 submissions on this clause. All of them

opposed the imposition of the $1500 on certain private
foreign students. They are grouped under three categories:
(1) The interest of the members or some of the members of

o

the pressure group are directily at stake (i.e. they are liable

4+

jected the

by
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The Malaysian Singaporean Students' Association r

()
(q0)

nts are coming from wealthy families.

(49)

notion that overseas stud
The imposition, they maintained, will ruin the goodwill between

Malaysia and New Zealand and tarnish N.Z's overseas image.

The Malaysian Students' Association of Wellington submitted

~

that the family background of Malaysian students is not wealthy,

2

and if the fee had been imposed, only 3% of the present overseas

t‘

population would have come.

The Auckland Malaysia-Singapore Students' Association in

its submission made five points. Firstly, they purported to
rebut the Government's justifications to impose the fee. It

was submitted that Malaysians are not from wealthy families;

they do not remain in N.Z. after graduation; they do not get
§ oy Awa  ondd | P T4 ot a4+ oi ’ ~df
more than they are entitled to get. It stated that 75% of

taff salaries and other overheads
ardless of the admittance of overseas students. Such
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with the Third World Lountries. Secondly, the submlssion
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nature of the fee (only certain categories of overseas students
is in breach of the International Covenant on
Economic, Social and Cultural Rights. Fourthly, N.Z. has a
moral responsibility to educate students from under-developed
countries in the light of colonial exploitation in the past.

Fifthly, it was submitted that the Government did not consult

various interested bodies before formulating the policy.

Students Association's
submission mentioned the invaluable contribution of overseas
students to the social and cultural life in N.Z. It also
pointed out that there were no consultations and insufficient

research when the Government formulated its policy.

(L

he N.Z. Law Students Association's four page submission
Al

is rather elaborated. On Cl 2, it was submitted that the

proposed fee is in breach of Art. I, Art. 2(1) and Art. 8 of

the United Nations Declaration. Art. 1 provides:

"Discrimination between human beings on the grounds
of race, colour, or ethnic or national origin is an
offence to human dignity and shall be condemned as a
denial of the principles of the charter of the
United Nations..."
Art. 8 provides:
"All effective steps shall be taken immediately in the
fields of teaching, education and information, with

iew to n 1

ey 1 ] y 3
racial discrimination and
o T s - i

ng understand ing, tolerance and
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the Rule of
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students by technical institutes) is in breach of
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Law, There are two fundamental bases to the Rule ol Law,
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(Q]_C“y, Law of the Constitution (T0th Cu.) p.ZU »
It was put in another way by Sir John Latham C.J. of

A 41 -
v
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Australia in Arthur Yates & Co. v. The Vegetable Seeds Committee

(1941) 72 CLR 37 66.

"It is not the English view of law that whatever is
officially done is law... the principle of English
law is that what is done officially must be done in
accordance with law,"

Secondly, it is submitted that it means,

"BEveryone, whatever his position, must be ready to
justify his actions by reference to some specific
legal rule and be ready so to justify them in the

e d “ 2 /-‘ s o R = . - : 4 D F
ordinary courts." (Heuston, £ssays in Constitutional
- / ~ 5
Law (1964) 2nd ed. p.45).
The New Zealand University Students' Association's

submission is the most comprehensive one on this clause,
consisting of 72 pages. In summary, it consists of ten points.

~

s reason of proposing the fee was not

justified: the overseas students were not from wealthy families;
they did not stay in N.Z. after graduation and they did not
they were entitled to. Secondly, no

consultation was made by the Government in the formulation of

policy. Thirdly, Cl. 2 may impede the cultural and educational
contribution of overseas students. Fourthly, the principle

N 5

behind N.Z's foreign aid will be undermined by the proposed fee.

-’

Fifthly, the proposed fee is not likely to raise a significant amo

£ £ - -~ -+ -~ 2 ~ ¢ N ~Aay e - 4 < v A S 494 Y2 wrdIa]
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Cl. 2 may destroy the aspiration of overseas stuaents who
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specified by Order-in-Council. It confers the Executive the




potential power to re-writie the map of South Pacific and is
not a good education decision-making process. Seventhly, the

N.Z.U.S.A. alleged that beneath the superficial reasoning

behind Cl. 2, there is racist sentiment. Therefore, ninthly,
Cl. 2 is contrary to s.95 of the Human Rights Commission Act 1977
which maintains that it is unlawful to discriminate between
Commonwealth non-citizens (e.g. between Fijiians and Malaysians)
on national origin. Tenthly, Cl. 2 undermines the principle

of university autonomy - it alone may have the power to decide

A ~Wn a9 ~ 3 ~ 4 3 4
fee charged on 1ts students.
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submission was different in that 1T dellberately omitied any
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(2) The interest of the Members of the pressure group was
- ~ 4 ~ 1 o FPa 4 ~A } 4+ W i i v ~ = 4 3 £ T4 O =
not directly affected by the Imposition of $1500 Fkee

The N.Z. Student Christian Movement stresse responsibili
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of N.Z. towards the Commonwealth developing countries. It also
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clalmed Thatv there was lmodalance oI AUOAALy LLOW Detween ive . and
If the criteria for overseas students entry being
wealth rather than ability, the class structure in S.B. Asia

would be rigidised, Polarisation of the rich and the poor may
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lead to political instability in that region.
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The sxecutive of the National Youth Council of New Zealand
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1er Trainees Assocliavion 0T N.4. S Subdbmission

s and their cultural
and social contribution were stressed. Cl. 2 may create
a feeling of hostility among overseas students and the N.Z's

11 of helping the developing countries through foreign
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Corso stated that educating overseas students was an

important aid; and they provided N.Z. a much broader cultura
perspective. They were not from wealthy families.

H Ay } ha ve - B ol O B ~ M ¢ Y ~rim ¢ W 4} <
because they have a right to set Ifees. The Commonwealth ties
rith Malavsian and Singapore ma e end rered Aa fa a
wita Malayslan and oS1ingapore may bobe er naangered. AS Iar as

foreign aid was concerned, educating overseas students is more
altruistic than other aid with some economic and political

purpose.

my. . Aol i aahee. g Lol O gy - v A0 R . I N1 a 1s i 5 \
The Association of University Teachers of New Zealand (Inc)
S x PR A M Shad 3 : =Y =) 1 & =15 B I vl \
criticised the Government that there was no consultation of

his may have
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University Council in formulating Cl. 2 and

detrimental effect on university autonomy. In the submission,
the benefit of the research work done by overseas students was
mentioned. A list of research work done by overseas students
was also enclosed. Educating overseas students from

developing countries is an inexpensive form of foreign aid and

) N 7 a0 )an Yamt 3 ~ = PR o I A ar A o a ahr A the
Ltne New sealand VOIID bined &Laucation ASSOCia tion snared tne

ST & T PRI R T S G IR R W T ad 1
View That no consulLvaition nad oeen made. 88
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that citizens or permanent residents of a South Pacific Country
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some countries as diliscriminating against tneir citizens. This

were not from wealthy families, and they usually went back home
after their graduation. Lastly, it said the overhead cost of
running a university was the same even if there were less

overseas students.

Professor B.H. Howard, Biochemistry Department, Lincoln

e 3 ~BE "= ~ lany 4 - } - a9 ~~ - ~ 113 A N
College, submitted that such imposing oI Iee could drive

3 W +he reanm ¢ post-oraduat srseas students m) i

away vtae cream O1 DPOSI=graGua L€ overseas stuaenivs. ineir
rasearch work he said had been be eficial T the New 7 ea 1land
researcn worx, e saild, na been beneliciadl 1O ne New sealand

nt of Sociology, University

ct
@

m
i

Professor Willmott, Depar

of Canterbury, outlined three harm
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of fees., Firstly, N.Z. students would be more insular am

~

naive in cutting down on foreign students. Secondly, the

presence of overseas students encouraged comparison, he said, which
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jor methodology. Thirdly, overseas students provided

nstitutions.
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a dimension to the social life of tertiary

Professor Renwick, Head of Biochemistry Departmenti, Auckland
University, in his submission said that overseas students were
mostly from "families who can ill-afford to meet the current
"

expenses of living in New Zealand" and tae goodwill between N.Z.

and S.E.Asian countries could be undermined.

D P o or ol +) Do) £ T.Aa1 I~ » )+ ' 1T W nslde 4+

Professor Kelitn, uvean ol Law raculity, V.U.W. Iaue ‘WO
. | o woalodbar <4 lals RS wead 1 aAavAYroeas A W3¢ ~ "
points related to Cl. 2. Firstly, he expressed his concern
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have already been made by technical institutes and community

Mr Brian Lythe, Counsellor for Overseas Students, University
of Auckland, submitted that overseas students were not from
wealthy families and they did not remain in N.Z. after graduation
3
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Educating them, he said, was a form of foreign aid. He also

criticised the Government for lack of consultation.

Similarly, Mr Bill Zika, Student Counsellor, Massey
round of overseas
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students was not rich and it was to the detriment of N.Z.
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Two points in its submission. f1rstly, in general terms, it
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Ol consudltvation. cecondly, 1n specific tezx ps s, Cl. 244

(which says the governing body of a tertiary institution shall
not permit a non-exempted overseas student to undertake any
course unless the 31500 fee is paid) was an intrusion of the

principle that university alone has the power of admission.
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ihe N.Z. Vice-Chancellors' Committee submitted that Cl. 2
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enabling the Director-General to issue regulations prescribing
for certain overseas students was inconsistent

with the principle of university autonomy. Staff and students
were deprived of the considerable cultural and intellectual

benefit of direct association with representatives of other

All these three groups of submissions have displayed a set
0l comprehensive and well-thought reasons ranging from N.Z's
international obligation to N.Z. Human Rights Commission Act, from

Rule of Law to doctrine of university
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This decision attracted legislative intervention i.e. s. 3
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whole Cl. 3 ought to be deleted because it tended to legitimate
elitist pretensions. According to its submission, a secondary
school may specify a small area and then set out criteria to
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The New Zealand Educational Institute, alongside with the

Association, Professor Keith, stated the constitutional

impropriety of setting up the Tertiary Assistance Grants Appe eal

uthority by regulations. The principle was well expressed by

"The issues should be resolved in the Act passed
through the normal public processes of plenary
legislation and not through the confidential
processes of executive regulation making ..."
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