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INTRODUCTION

The "Law of the Non-Navigational Uses

International Watercourses"!?

for Injurious Consequences Arising out of Acts not Prohibited

International Law"? are two

International Law Commission.

ultimately the codification of the law

"International Liability
topics currently before the
The aim of both topics is
their respective

They aim to

Both topics are dynamic

make a positive contribution

ment of international law and its

>se were the reasons why the to

International Law Commission.

umbrella provisions and to se

States to conclude their

Special Rapporteur of

M. Schwebel, viewed the

of his topic thus:®

may be applicable to th

[Tt] ... should
navigational uses
rules gavwrninc i
agreement among
pro vwce guideline
specific agreements

towards the ressive develop-
codification.
cs were chosen by the

The topic provide

mework 1ns

particular &

the International
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principles plus residu:
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of the Special Rapporteur, Mr.

it is true that general principl

being formulated to govern the two regimes

submitted
international liability,
Q. Quentin-Be

rules and guidelines are

stablished under .




's topic (regimes of prevention and reparation

Mr. Quentin-Baxter
where loss or injury is prospective; regime of reparation
where loss or injury is actual). Further these principles,
rules or guidelines may serve for the negotiation of future
specific agreements and would serve as a statement of what

the law is, if no agreement exists among States.’ However,

States are free to conclude specific agreements adjusting the

(D
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rules to theilr unique situations.

The writer sees a fundamental distinction between
the content of the umbrella provisions the topics seek to
provide. The topic of international liability provides
the umbrella provisions, the framework instrument that specific
topics such as that of the international watercourses topic
should consult when drawing up their particular provisions.

Indeed the content of the topic on international liability

is not restricted to any particular subject area. The
international liability topic like the topic of State Respon-

sibility is concerned with the wider policy question of the
development of international law as a whole. What it sets
down to do is to draw from current expression in international

law, the pattern of the evolution of the interrelationship

of States. Thus, the topic is primarily an expression

O

of current international legal policy considerations in

general. To give this policy effect certain all embracing
'umbrella' rules will be formed. These in turn will be
applicable when umbrella rules and guidelines affecting
specific areas of international law are formulated. The




the topics and their status, vis-a-vis each other and pro-
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gressive developments in international law in general, migh

be expressed in a diagram.

New Trends in International
Relations between States

Progressive Development
of International Law

Reflected in general policy behind
umbrella provisions, e.g. International
Liability for Injurious Consequences
Arising out of Acts not 1ted

- by International Law

Y

specific Areas of International
Law, e.g. Non Navigational Uses
.-}J
= il ¢

i1onal Watercours

| Specific Agreements

Thus, it is submitted there is a direct relationship

between the topics.

The writer now proposes to outline what her paper

hopes to accomplish. The paper is primarily concerned,

as its title suggests, with a critical and analytic approach

to the underlying*philosophy of the law on the non-navigational
uses of international watercourses. This study is

and conducted taking account of contemporary development
of the international liability for injurious eenscequences
arising out of acts not prohibited by internaticnal law

topic. Thus, the point of inquiry, the critical analysis,
I 5 q 5




is coloured by the international liability topic.

The

study interrelates the two topics and by a comparative assess-
ment of how the one is seen from the rules established by
the other, an evaluation of the underlying philosophy of
the first is established.
The result of this enquiry the writer hopes will help
advance in some way the understanding of both topics.
It is proposed to take up what Mr. Quentin-Baxter
said in his recent report.
Moreover, while the topic of Non-Navigable Watercourses
awaits the attention of a new Special Rapporteur,

his work can be

situat

EONeVery

one country produce e

The paper propos

international watercon

1€ D a8 elll
principles and rules formulated by Mr. Quentin-Baxter's
can be given practical effect.
The paper is divided in the following manner
(1) Chapter I - Part A. "Scope of the Topics"
Part B. "The Duty to Negotiate"
(2) Chapter II - The Concept of Equitable Participa

Chapter III

(4) Conclusion.

made

The

edsier

example of how t

Concept of Appreciable Harm

1ssues that germane
ion In which actions taken in
ffects in another.
es in an ancillary way to use

the




CHAPTER T

PART AL ISEOREMS G THE O PIES

Introduction

The enquiry in Part A of this chapter is based on
the preliminary question of discovering the "scope" of the
topics. The writer sees two aspects to the question of scope.
The first and the less important of the two is the aspect
bf content. Here, it is clear that the topic on non-naviga-
tional uses of international watercourses deals with a parti-
cular area whereas the injurious consequences arising out
of acts not prohibited by international law fopic is one
of generality and pertains to not one particular area exclusively.
The second is the enquiry whether the principles established
by both topics are that much different. To answer this

means not just considering the article on 'scope but taking

into account the other articles where relevant,

gy S N T e N e S | A e T s 8 =t
The concept of a "shared resource" will also be examined
in the same laght. Here, another question to consider 1s

what the value of the concept is and how it affects a system

Q4 o -
State.

Seope of each’ topie, a ewviftireal look
ses of International Watercourses

The scope of the articles on the Law of the

Non-Navigational L

1})

1 Watercourses

ses of Internation:

M

is set out in draft article 1.

1. The present articles apply to uses of internati
vatercourse systems and of t 4 ers for

rpC other than navigation and to measures
conservation related to the uses of those




watercourse systems and their waters.
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systems for navigation is not within t

of the present articles except in so far as
uses of the waters affect or are affected by
navigation. :
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pe

o

gEhier

®
(0))
n 0
=

Thus, from draft article 1(1) it appears that the articles
will apply to every use of an international watercourse
system, and its waters, except navigational, and to

'CO servation measures that are connected to such uses.

)

Although navigational uses of international watercourse
o <=

systems and waters are expressly excluded in article 1(1)
in article ;(2) it is submitted that navigational uses

of waters ofﬁan international watercourse system can

be brought within the articles. This occurs in the
situation where other uses of the waters are affected

by navigation or when navigation affects
of the waters. In such situations the ‘regime set up

by the articles will come into existence. This would

bring navigational uses to the extent qualified within
the scope of this topic. Can “this ceonclusion ‘be right

when the topic is meant to deal solely with the non-
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navigational international w

Rapporteur at conclusion of his
report gave consideration to this query. He
makes it cle although the topic was on the law
of the non-navigational uses of international watercourses ,

b
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there was no doubt that there was an interrelationship
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ational uses and other uses.

between navig

Regarding article 1(2) the Commission commented

that 1t




"international watercourse

looking at the "Note" pu
The Note defines a waterco
watercourse system and it
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exclusion

I Pecognlges tatethe
cannot be complete. As .both the
S th@ Commission's questionnaire
of' the ~ " water indicate, the
navigation on other uses of water
other uses on navigation must be
the present articl G [The prc
been negatively cast, however, to
b >
navigational uses are not within t
the present articles > i1 SO
uses of waters affect navigation o
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by navigation. ¢

The Commission came to the conclusior
... it must deal with Eredguenit
interactions between n gational
other uses

and that this fact was '"understood and
The question that remains unanswer

is the crucial one of what exactly 1is
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the 'uses of the waters of the system
have an effect on one another, to
=

that extent the system 1is ‘ t

international,
but only to that extent; accordingly,

there is not an absolute, but a

relative, international character of

the watercourse.

It is submitted that the key word to what
is meant by an international watercourse system
ie theée 'word Miffeot"s If a State makes uses
of its waters which do not affect the uses of the
waters of another State, then the States do not
qualify as being included in the international
waktereourse "sysitenl.

T1i COHCiQSiOH, 1TERisisubmittedtthatdfor Lthie
articles to apply, an international watercourse
system must exist and this only arises if and
when the use of the waters in one State affects
the use of the waters in another State.

However, as this definitional clause is not

included in the draft articles it is important
to turn to the articles and discover just when they
do appliy.

The enquiry here will begin with the concept

ofbusel. Eromiarticlenl (1) Ifoistnotediithatihe

use of waters is a prerequisite for the application

of the articles. What then is use? Use as
understood by article 1(1) excludes the using of
waters for navigational purposes and includes
measures of conservation.

To carry on this examination of the concept of 'use'.

and thus be able to define the scope of the topic

articles 2 to 4 will be examined.




Article 2 defines a system State and is self-
explanatory:

For the purposes of the present articles, a State

in whose territory part of the waters of an international

(E
watercourse system exists is a system State.

Thus, relating this article to article 1(1) it is submitted
>

that the only time the regime set up by the articles applies

to system States is when a use is made.

Does this mean that the articles apply to all system
States the moment a use has been made of an international
watercourse system, of which they are a system State?

It is submitted that the answer to this is no. Support
* and L+E,

w
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ffor this submission 1s found in articles

The point to note about article 3 is that where

certain system States wish to enter into a systems agreement

o b
if that agreement provides for the use of the waters of an
international watercourse system, the use of which is going
to "an appreciable extent" affect adversely another or
other non-participating system State/States, that system
agreement may not be entered into. The article should further

be read in conjunction with article u4(2).

Artiele 4(2) deals with the situation where eertadin

system States may be in the process of negotiating or parti-

A

cipating in a system agreement that only applies to a part
of the international watercourse system. If the use 1is
going to affect to an "appreciable extent" the use of the
waters of an international watercourse system of a non-
participating system State, the non-participating system

State is 'entitled to participate in the agreement'. [

The use is here qualified and is further defined by a referenc
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back teoSapiticle 3. It “is submittad that the' use must 'be

one that to "an appreciable extent" affects "

adversely"
the non-participating system State.
The conclusion arrived at is that the draft articles
apply in two particular situations. The first is where
a system agreement 1is being negotiated by system States.

If the whole international watercourse system is being

looked at, then all the system States are entitled to parti-

cipate in the negotiations and become party to any system

agreement that might be concluded. If certain system States

are negotiating a system agreement over part of the inter-

national watercourse system then the second situation of

when the dra ft articles apply comes into existence: this

is when use of the waters of a non-participating system State

would be to an appreciable extent affected adversely.
However, the concept of what uses will make the present

articles applicable is not complete without an examination

of article 5, Article 5 defines when the use of waters

of an international watercourse system constitutes a shared

natural resource:

¥. " To the extent that the use of waters-of an

international watercourse system in the territory
of one ﬂystom State affects the use of waters
of that system in the territory of another

system State, the waters are, for the
purposes of the u“*fent articles, a shared
natural resource.

2. Waters of an international watercourse system
which constitute a shared natural resceurce shall
be used by a system State in accordance with

the present articles.

An observation of a general charac¢ter may be made of this

article. The concept of a 'shared natural resource' here

refers to a resource that is within the territorial jurisdiction
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of a State; it is not a resource such as the high seas,

where the resource may be viewed as being a shared resource

to all nations and being part of the common heritage of mankind.
Thus, the concept here is different because the resource

exists within the territorial jurisdiction or control of

. L7
a SovVeRrei.gn .

How does it become a shared natural resource?
It so becomes when a use of waters of one system State

affects the use of waters in the territory of another system

State. Thus, if the use does not affect the use of. the waters

in another system State, then the international watercourse

system is not a shared natural resource. It is submitted
that full circle is arrived at with this definition. This

is because in the Commission's Note an international water-
course systeﬁ was regarded as a creature that only came
into existence if and when or to the extent that the use
of the waters of a watercourse system affected the use of
the waters in another system State. Thus, it was relative
whether or not a watercourse system qualified as being
international.

In the draft articles 1 to 4 it was observed that
the articles only applied in two circumstances.

In article 5 full circle is arrived at because it
takes one back to the initial point of enquiry - whether
use of the waters by a system State gifects fhe use of
waters in another system State. If the answer is in the
affirmative, a shared natural resource exist§ and the articles
apply.

This leads to the enquiry as to what "affects" means

here. If one turns to the observations of use one notes
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that the term affect is qualified by 'adversely' and quantified

by 'appreciably'. Thus, it might be concluded that unless

there is an adverse effect of an appreciable extent, use
is not affected.

It is tentatively submitted, that perhaps the under-
lying philosophy as to when a shared natural resource, or

indeed, when the articles spring into existence, is when use

of waters in an international watercourse system by one or more

system State orStates affects adversely and to an appreciable
extent the use of waters of another op other system State/s.
How does one reconcile this view with the observation

that all system States have a right to participate in a

systems agreement which applies to the whole international

watercourse system? It is submitted that this paragraph
of article 4 entitles a system State to participate. When

would this entitlement be used? This question will be
considered in the concluding paragraph.
It is now proposed to turn to the consideration of

the scope of the liability for injurious consequences of

acts not prohibited by international law topic.

International Liability For Injurious onsequences Of Acts
Not Prohibited By Internati Law

In Section 1(1) of the cchematic outlind® the scope of
the topic is outlined:

Activities within the territory or control of a
State which give rise 1y give rise to loss or
injury to persons or thi within the territory
Or control of another S

Section 1(2) defines the terms.!® As the title of the topic

Suggests, what one is here concerned with is 'injurious




consequences' which are caused by acts

by international law.
y

The Special Rapporteur defined the scope of his

. 29
topile asiisiicn

In principle though this is not always

literally

truo a t”PMQJOUINdDV element 1s an essential
= £ 2 S AT
Ehel'present topics vlcally,

D)

el
ol

in another cou“iﬁ‘.“

It 1is noted that the topic deals with

COUIITT" which pPro duce adverse conseq
e e S aagi el dollitin

ueneces

and establishes two

different criteria,as to when the rules it es

applicable. These are the regimes o

f

revention and repa

ta

blishes are

when loss or injury is prospective and reparation when loss

or injury 1is actual.

Thus, the Special Rapporteur explained:?!
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and reparation all loss or inj
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to establish regimes of prevention;
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Vital to understanding the scope of the topic are
two fundamental points. The firsgt' is that the topiec is

built on the principle as expressed by Section

The aim and purpose of the pre
ensure to acting State
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concerned with rules of prohibition.

*my emphasis
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preliminary report the Spe
The primary aim of the
be to promote the cons

regulate,
Thus, one 1is
a particular act or activity
scope of the topic confined t
the

terms of definition topic

lished by State Responsibilit
wrongful act has been committ
independent of the topic of S
even in appropriate cases be
of the topi&g was clear right
the s pporteur

Thsy Special Ra

Mr. Ago, felt that in establi
topic which was to deal only

nationally wrongful acts, the

cial Rapporteur st

without recourse

shing the boundaries o

1y

ateds*"

draft articles must therefore
uctions of reyimes to
to prohibition
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not dealing with the question of whether

is wrongful; neither is the
o lawful acts.? Thus, in

TS not like the regime estab-

y which arises only when a

ed. The present topic is

tate Responsibility and may
substituted for it.?7 The division
from their starting points.

for State Responsibility (Part I),

f his own
with the consequences of

re was scope for the develop-

et
A1 e

ment of a separate regime dealing with liability for injurious
consequences arising out of acts not prohibited by international
law.?2®
The Special Rapporteur, Mr. Quentin-Baxter, aligned
his topic with that of State Responsibility in terms of
. L . . 2
definition in this manner :4°
State responsibility is engaged only when a wrongful
act has been committed. The present topic is by
definition concerned only with a situa Twon where
the conduct of the State having territorial or

other controlling ka1

te be"wrongful.
In his preliminary report the
can be no on
lawfulness o
the phrase

... there
prove the
complains,
meaning

'acts, whether or not p“OhlL“T

been shown

Special Rapporteur said:?®?°
us upon an injured State to

ate
a\i;vawoo of which it
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carries
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The point is one is not concerned in determining whether
ot ok

... a particular territorial use, involving the

risk of loss or injury was unlawful and therefore

prohibited. **°
In the same manner one is not looking into the question
of the wrongfulness or non-wrongfulness of the particular
act or activity that might cause or that has caused loss
or injury to another State. This would again be in the
domain of State Responsibility for wrongfulness.

What one is here concerned with is to consider the

&

problem with a view to accommodating the various interests

without going into the question of lawfulness or wrongfulness.

Inherent in the topic is the concept of the "balance of
InterestY tegt. Articles 6 and 7 are relevant here as

well as the principle embodied in article 5(1).Although

this concept will be looked at in greater detail subsequently,

mention has to be made of it. The importance of the balance

of interest test is that even under the -regimes set up under
this topic, a State may not be liable for any loss or injury
that the affected State may suffer or has suffered. Thiuss
the Special Rapporteur said:
... the underlying purpose of this topic is not

]

merely to requite or even to avoid, losses and
injuries: 1t is to enable States to harmonize

4LR L
their aims and activities, so that the
benefit one State chooses to pursue does

not entail the loss or injury another’
has to suffer. Every kind of factor’
may enter into ti
A result of the balance of.interest test, it
submitted, is that States may be under no liability to

stop the proposed activity or pay reparation for loss or
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injury caused.

There is a point in relation to State Responsibility
that has to be commented on. The present topic, though
separate from that of the topic on State Responsibility for
wrongful acts, is not mutually exclusive at all levels.

The fact is that there does exist a point of intersection
between harm and wrong. Thus, at the junction where harm

becomes wrongful then the rules.of State Responsibility for

wrongfulness take over. However, as the Special Rapporteur

stated: 33

e s melancholy end-result does not represent
the main thrust or focus of the topic, which

is concerned with minimizing the risk of loss

or ifjury, and of making appropriate advance
Provision for such risks a8 cannot reasonably be
avoided.,

Finally the question of scope in terms of the actual

. - - 3L
content that the topic covers has not been fully resolved. ®

The topic is stated in the most general terms and thus may
cover any given situation. However, to the extent that

Special Rapporteur relies largely on materials in the area

of the use of the physical environment, it might be concludec

that this is an ares in which the topic will bear influence,

By so concluding, this by no way restricts the boundaries
of the topic. Thus, the area encompassed within the topic
can certainly include activities which may cause economic
loss or injury in another State, whether by use of the

Physical environment or oL,

Conclusion

1%t . ig interesting to note some of the comments on

the Commission's work registered in the General Assembly

|
3
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on the law of non-navigational uses of
courses.

that the method adopted by the

lnte

3
Commission ” >

rnational water-

The delegation from Egypt, for example,stated

[

-+ . be based on the principle of goodwill, the positive
use of law, humanitarian concerns, co-operation among
the user States of watercourses and their respons ¢L17
in the context of fundamental rules.
36

The representative from Argentina stated that:
... the international communi- ty 'had become aware
that the world's 1esouvceb were limited and that
countries sharing natural resources such as water
should seek to ensure their equitable and rational
use'.

. , 37

Finally this comment was made:
Moreover, it was stressed that a balance must be
maintained between the requirements of sovereignty
and the requirements of good neighbourliness

and the prohibition of abuses.

These comments

lin

injurious consequences arising out of acts
by international law. Thus, in his pre
. i ol 8

Special Rapporteur said:

The L}lCAﬂC of accountab:

comes 1nto prominence

is need for a new and

reconcile the

with respect f

with a justifi

may perish thr
and technologi

can find parallels in the topic of

not prohibited

1inary

report the

t+ h
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Inherent in both topics, it is submitted, is the under-
lying theme that States are iratanﬁdczpcriﬁ'nlb, thus the establish-
ment of rules that will foster co-operation and co-ordination
of activities that cause a minimum amount of loss or injury

suffered is

imperative.

of interdependence is that as expressed

Schematic Outline - the balancing of

their territories and that of the JHth@

Along with this underlying

by

Vo 3
rreeaom

VS

theme

Section 5(1) of the

1 act within

of oither States.
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It is clear that expression of this underlying principle
is.expresgsed in . both,topics. In the topic of non-navigational
uses it takes form in the concept of system agreements.
What is the purpose of system agreements? L7 shsubmit Ead
that like the regime of prevention that promotes construction
of regimes to regulate without recourse to prohibition, the
purpose of a system agreement is to regulate use of the inter-
national watercourse system. It does not prohibit; it ds
submitted, system States from carrying out activities within
their territories. However, if a non-participating system
State's interests might be adversely affected, it has a right
to participate in the system agreement., If the use involves
the whole international watercourse system then all system
States are entitled to participate.

It is submitted that two points may be derived from

when system agreements are made. The first is that.as in

boundary loss or injury is necessary for a system agreement
to be concluded. The second is merely the formulation of the

and the

)

principle of co-operation between system State
encouragement of system States to work together for the maximum
benefit wof :all. It looks at the watercourse system as a
unitary whole and encourages system States to co-ordinate

their efforts to attain maximum utilization. It must follow
that as use is being made of the whole international water-
course system, all system States must be involved. Thus,

one is no longer in the realm of acts or activities or use
being made within the territory or control of a system State.

The use here extends to the whole international watercourse
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system. In such circumstances,
consult all system States as the use a
It is submitted that this brings one to two conclusions.

The first is that there is a regime established that arises
when use within the control or territory of a system State

of the international watercourse system affects adversely

to an appreciable extent the use of another system State.

Secondly, when one considers the international water-
course system as a whole, a different regime applies and
necessarily so. For how can a system State carry out a
use that applies to the whole international watercourse system
without conshiting all the system States? By virtue of the
very nature of the use it proposes, all system States have
to be consulted and party to any system agreement concluded.

f the principle that

e
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The point is that this
States are to co-operate to attain maximum utilization of
the resource. For this goal to materialize, all rights and

interests of affected States must be ‘talken inte account.

Hh

1 f
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~ - - o - ~ o ~ 4 A7 Q4 4
ects all these system States.

The proposed use thus

Does the question of an adverse effect of a transboundary

nature become a determining
It is submitted that the regimes.sot up by the articles

are dealing with prospective use. Thus, system agreements

1

are concerned with regulating the system States' interests

It

vis-a-vis the proposed activity.

ffects all their interests.

The point is that it is difficult to take the discussion

tag

0

of both the topics in relation to'each other to a further

Fh

because the first five articles of the law of non-navigational

uses of international watercourses do not consider the areas

€
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of interest to the paper. Thus, the regimes established
by Mr. Quentin-Baxter's topic cannot be considered. Even

-

e rules of

™

the question, are thes a prohibitory nature, is
hard to answer. This is because it appears that these arti-
cles will serve as guidelines for States to conclude specific
agreements for the particular watercourse. It appears

that States are under an obligation to consider these rules
when negotiating specific agreements. However, can States
specifically avoid the articles without committing & wrong?
Or is there an obligation to consider these articles only

if States agree to do s0?

It is submitted that these questions are left better
answered after the consideration of the concepts of equitable
participation and appreciable harm.

On the face of the articles, tentative submissions
may be made. Firstly it appears that system States shall

not make any use of the watercourse system that would adversely

Jo

affect to an a

pPpreciable extent the use ©
Thus, in these terms, the approach of the Commission seems
to be the setting up of prohibitory rules, breach of which

will entail a right of action.

Secondly, it may be concluded from our preliminary

observations that all system States have the right to
participate in the s =Y ont This may be the

embodiment of the principle of an integrated.and co-ordinated

approach to the use of the in atercourse system.

The object here is the maximum utilization of the watercourse
System. However, when the concept as expressed was being

explored, it became obvious that all States had to be included

e R Y A A LT 7 T T R T T T
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as their various rights and interests would be affected.
This then would trigger off an enquiry as to whether in effect
the only time a system State may participate in a systems

agreement affecting the whole international watercourse system

is when it is being affected. The 'point then is what is
"affect" here? If a system State receives only a beneficial

effect by the use; does it need to participate in the agree-
ment? Do not States only enter into negotiations when con-
flicting inteprests, 'or uses in this case; arise? Thus ,

could it not be implied from the articles that what is being
sought by allowing all system States to participate in a system

agreement affecting the whole watercourse is more likely to

193}
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becthe preconeiling of conflietingruses. Doe
take one back to the starting block of the Special Rapporteur
for injurious consequences of acts not prohibited by inter-
national law - that there must be in the terms used by the

Special Rapporteur, Mr. Schwebel, use that is adversely a

| Hh

On the one hand there appears to be a coincidence
of when the regimes they establish arisé - when there is loss
or injury or when a use is adversely affected of a trans-
boundary nature that is of an appreciable extent.

However, the enquiry cannot be concluded here, in
respect of when a system agreement embodies use of the whole
watercourse system. While at first there appears to be a
wide sweeping principle being stated, the next step is into

the pragmatic enquiry but exactly when do all system Stat
£ ] 3 11 Y

es
participate? Is this then narrowed down to the fundamental
point of when a right of interest is affected? But why

negotiate at all if what is being derived is a benefit?
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Surely then there must be some conflict, some interest being
affected in an adverse manner?
These questions lead on to the next part, where
through the examination of the concept of negotiations
and system agreements it is hoped that some answer may be found.
Before concluding there is one further point to be
considered, that is the concept of 'a shared natural resource’.
Why have such a concept? It is submitted that such a concept
fosters rights and duties vis-a-vis States in their relations
with one another. It is a manner through which the activities
within the territory or control of a State may be regulated.
As in the earlier part of this chapter, it was noted that
the shared natural resource is one that has a relative character
it arises when a use is affected. The enquiry of what is
'taffected' led to the conclusion that it is use that is alfecig;
to an appreciable extent.
The concept of a shared natural resource thus arises
when a use made within the territory of one system State
affects adversely to an appreciable extént use of another
system State. It is therefore clear that the scope of
this topic is very much like that established by
Mr. Quentin-Baxter in his topic.
Thus it can be safely concluded that in the case
of a system State making use of part of the waters of
an international watercourse system and that:in the case
of a shared natural resoupcé, the scope of the articles
is limited to use that adversely affects to an appreciable
extent. On the question of the use of the whole international

a

watercourse system, this conclusion has not yet been
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arrived at.
Are these articles establishing prohibitory rules?
It 1s submitted that on one interpretation they are.
If the articles are breached ,a wrong is committed.
However, is it a wrong not to take the rules, as established
by the articles, into consideration when negotiating
an agreement? The Special Rapporteur stated at the
beginning of his report that the aim of the topic was
to provide general principles and rules governing inter-
national watercourses, where there was no agreement
covering the situation among the system States, and
it was also to provide guidelines for the negotiation
of future specific agreements. ®? He went on to) say that
the articles would *°
provide general principles
applicable to subject matters not covered
such agreements.
What happens if one of these principles or rules is
breached? Surely the answer must be a right of action.
What happens if they are not at all obso%ved? Wells
if they are established principles and rules,surely again
the answer must be a right of action against the offending
State.
In these terms it is elear that unlike the topie
of acts not prohibited by international law, one is
constructing here,regimes built on the premi§es that
it is a wrong, a breach of a principle of international
law, if a particular duty as estahlished by the articles
is not observed.

To this extent then there must be a parting of
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ways between the two topics: as one is attempting to estab-

lish prohibitory principles and rules, breach of which entai

wrongfulness and the other is in the realm of State liability

for acts not prohibited. Having said this, it is proposed
the next chapter to examine under the concept of equit-
able participation whether in effect the two separate

regimes (one dealing with wrongfulness and the other

divorced from this concept) can co-exist at the same

time,
There is another interpretation of the articles
that the paper wishes to tentatively propose. Can

the problems'.that are inherent in these articles be
put in the context of the principles proposed by the
topic of liability for acts not prohibited by inter-
national law? It may be worthwhile considering the articl

from this interpretation. At present a consideration

of the articles shows that at every point prohibitory

rules are established. Thus, wrongfulness occurs every
time they are breached. The proposition now advanced

is to regard these articles as divorced from wrongfulness.
Both topics deal with establishing primary rules
of obligation. The international liability topic,

however, establishes only one obligation which if breached

entails wrongfulness. The rest of the obligations do
not entail a right of action. Wrongfulness "is precluded

up to the point when the single obligation is breached.
Applying this to the international watercourses topad
can one not arrive at the conclusion that wrongfulness

can be precluded until one obligation is breached?

e

o




PARTN B s THECDUEY S EOC NEGOT TATE

The writer proposes to consider the duty to negotiate
as a subtopic of this chapter because one cannot fail
to notice that this duty is given some prominence in
both topiece.

It is hoped to take a multifaceted approach to
the whole concept, as it will become obvious that this
duty does not arise in a vacuum and there are interrelated
concepts to be considered. To this extent the duty
to negotiate will serve as an introduction to these cencepts
which play dominant roles in the two topives

This part of the paper is divided first into separate
sections where the duty is considered critically as
it is presented in the two reports. Because  theleoncept
of 'agreement' is fundamental to the duty to negotiate

. . . . Ly
a third section discussing the case of Lake Lanoux":

will be included.

The duty to negotiate, a critical evaluation

o

Non-Navigational Uses Of

International atercourses

The duty to negotiate will be examined in the

following manner. The primary question is when does
it arise? To this extent it 1s proposed to venture into

the comments made at the General Assembly and the tentative
articlesbiel The reason for doingthig: fsntwofald.
First it is a means of uncovering.the underlying philosophy

of this duty; secondly it is hoped that by examining

the duty one will be able to arrive at a conclusion as
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to the ambit of the articles. Thus by defining what
one is negotiating about, it is hoped to show what in
essence one is dealing with.

It is clear from article 3(3) and from article
that only if the circumstances require it,is there a
duty to negotiate. If negotiation dg the vehicle orp
procedural device through which system agreements are

concluded, can one not state the circular argument tha

t

without system agreements the articles do not apply and

without negotiations system agreements cannot be concl

However, as negotiations only arise in certain circum-

stances, then it is only in those circumstances that
the articles .apply.
The articles state the following:

APTJC]O 3
System .g

reements

3. In so far as the uses of the
system may require, system States
in good faith for the purpos

one oOr more system agreewfIt

[

agreements
1. Every

system 1s
of and to par
that applies to that inter
system as a whole.

+ ~ N e
in the negoti

any

o sy 1 o ey VO
ational watercourse

2. A system State whose use of the waters of an
t A

international watercourse sys
to an appreciable extent by
of a proposed aystew igreeme
applies only to a pa of vl
or to a particular Dvogect,
or use is entitled to particirg
negotiation of such an agreement, to the
extent that its use is thereby affec

pursuant to article 3 of the present articles.

“em may be affec
implementation

G

There are two points to note: the First, it is

ational water

uded.

usion of system
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ation
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submitted is, that the duty to negotiate only arises
if the proposed use may require the system States to
do so. Secondly States that may be party to a negotiation
are all system States where the use applies to the inter-
national watercourse as a whole or where use by non-
participating system States may be adversely affected to
an appreciable extent. The end result of negotiation
here is the concluding of a system agreement or dgreemenitss
There is a duty to negotiate in good faith.

It is relevant to observe the comments made by
the delegates at the General Assembly. $e Some saw the
obligation to negotiate as a means of dispute settle-
ment akin to -the principle embodied in article 33 of the
Charter (which provides for negotiation as a means of
peaceful settlement of international disputes). The
representative of the delegation from Sweden pointed out
Telale el 4

... the obligation to negotiate should not be
considered in the abstract but in relation to

a dispute or a situation where measures planned
or undertaken by one basin State ngnl JdV("p]V
affect the interest of another basin State;
negotiations would, thus cesss

to avoid conflict.

The interesting point to note about the comments is that
the delegates saw the duty to negotiate as ejither a means
of dispute settlement or as a means of dispute avoidance.
This encompassed the view that negotiations came into
existence when there was a éonflict of interest, where

a situation might arise of one State being adversely
affected. Thus, interrelated with the concept of negotiati

3

was the fact that rights and interests might be adversely




affected.
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It was a unique view of one delegation that

the duty to negotiate should arise in situations dealing

with international freshwater resources, "rather than

only where c

- 11 B8

onflicting interests made negotiation necessary".

The norm then, it is submitted, is that for negotiations

or the duty
of interests

case of a sy

to negotiate to arise there must be a conflict

; The question then arises whether in the

stem agreement, that applies to the international

watercourse as a whole, is the entitlement of every system

State to par
situation wh
Thus, to the
eolilid St
situation an
negotiations
aseconflictys
is the purpo

i s
negotiations

S tuaitaen g

ticipate in negotiations limited to the

ere a conflict of interests arises only.

s.extent that use of system States is not affected,

be said that there is no conflict of uses

d therefore no need to participate in the

. The very nature of negotiations implies
ituation. If the conflict is removed, what

se of a duty to negotiate?

therefore submitted that the very nature of

and of the duty to nogotiaté imply a dispute

one end of the scale and a conflict of interests

2 =

end. If this is so, then although States

to participate in negotiations of system

agreements that apply to the international watercourse

System as a whole, in practical terms it appears that

unless there
use being ad
a duty to ne

ol X

the tentativ

is some situation of a conflict ‘of uses or a
versely affecting to an appreciable extent,

gotiate will not arise.

not out of place in this context to turn to

; : y 6 e . .
e draft article 16. The principles and




procedures of this article have two objectives: firstly,
dispute avoidance and secondly dispute settlement.

Inbuilt in the article is the concept 'accommodation

o . - . L7 a .
in lieulSof Sdispute’. To promote this underlying theme
negotiations are broken up into several 'echelons' to

L 8

forestall the matter hardening into a formal dispute.

Thus, there is first a reasonable period of consultation

and negotiation to reach an accommodation of the conflictj*®
if accommodation is not achieved a system State may call
50

for the creation of an international commission of inquiry.

\
)

+=
L

1te can convoke

W)

Before this commission is set up, a system
P>

a period of intensified negotiations, not to exceed six

months. This period is measured starting from the date

of the call to establish the commission.®! On receipt

of the commission's repor negotiations are to be resumed.®?
If resolution of the difference is not achieved within six
months after receipt of the commission's report or that

the commission's formation or work is ffustrited so that no
report is rendered, a system matter to
conciliation, *° If conciliation fails to resolve the
difference within a reasonable time, after giving notice

and waiting a minimum period of ninety dﬁys a system State
may declare the matter an international di:;vte.gu Dispute

settlement then comes into existence.
The situations where system States are guided into
negotiations are set in article 16(2)(a), 16(2)(b), 16(2)(c)

and 16(2)(d):

(a) A planned or intended use in the future of
system water by one or mc system States shall
not be ground for denying i f reasonable
and beneficial use in the o anoth sy stem

State.
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(b) Pending a determination of equitable use
a system State is not obliged to suspend. an
existing beneficial use, except by arvwembnt unless
the use is causing or will cause avprQVpr e hqvn

to another system State or to the environment.

In the event that appreciable harm is caused,
failure to medify the us e, to suspend the

use, or otherwise to abate the cause of

the appreciable harm at the request of

another system State subjects the offending

system State to liability for damages

and denial of the right of the use.

>

(c) Conflicting use of an intornational wafer ourse
system will be made compatible, at the reques
of a system State affected by the confliet,
by restricting one or more of the uses,

or by making adjustments to the regime

of the system, to the degree necessary

and in a manner calculated to produce the
minimum practical *cws of total utilization;
more ¥valuable uses will be given preference
where other conside a1ions are determined not
to be paramount.

(d) Where the difference between the system States
involves the devg]o\MQnt, protection or control

of the international watercourse system e

above principl i

e mi1tta+a o 11+ e - Hh =
€5 4 mutatis AILL;:“.QAS, sha

It is submitted that this article brings out the primarv
& :

aim of negotiations under this topic and that is: 'dispute
avoidance'. However, there is a fundamental principle in

article 16: wusing the terminology of Mr. Quentin-Baxter
it is only when loss or injury is prospective or actual
that there is a duty to negotiate.

Thus, in a survey of the duty to negotiate, it is
submitted, the writer arrives at the conclusion that even
in a situation where the system agreement applies to an
international watercourse system as a whole, the underlying

Philosophy is that it is only when loss or injury is prospective

i1s there a duty to negotiate. Thus, this duty in itself
defines when the present articles are applicable: the .

fundamental or underlying theme is therefore when a situation
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of harm, loss or injury, or use that is adversely af
to an appreciable extent is prospective, then the duty
to negotiate arises.

An ancillary point should be noted. Under article X
which deals with the relationship between the present
articles and other treaties in force, paragraph 3 of article 3
is held applicable even in the situation where other treaties
are in force.

Without prejudice to paragraph ticle 3,

ph 3 i
the provisions of the present articles do not
affect treaties in force W““dtjng to a particular
international watercourse system or part
thereor on pawticulan ﬂ“dwoct, programme oOr use.

<
Ve

Thus, the duty to negotiate in good faith is being
established as a principle that must be complied with in
every situation governing the law of non-navigational uses
of watercourses, where it is required.®®

Finally as it has been observed, the end-result of
the duty to negotiate is a system agreement.

What happens if a system agreement 1s not concluded
Article 16 suggests that a dispute then arises. Since
it was noted that system agreements seel
area of prospective use, what are the obligations of the
system States? Can a system State vaﬁw out the proposed
activity or is it prohibited from so doing until an agreement
is negotiated? What about the view raised by the German

delegate tha

p

the very concep uty to ne
likely to confl the sove
f every State territox

F
national res

These questions are better left unanswered at this

stage. They will be considered in the concluding section.
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As it has been noted, the articles apply to prospective
use, where the situations require that there is a duty
to negotiate.

However, under the proposed article 10 of the sub-
topic on environmental protection and pollution, the
duty to negotiate arises when a particular harm is
prospective as well as actual. Further, it is question-
able whether a system agreement is the end result sought
or whether it is various regimes to be applied according
to the given state of affairs, The focus here is the

harm and not use. Thus article 10(11) states:
In ‘the event that abatement or mitigation of
specific pollution, or a particular programme
for the protection of the environment, is
required by one or more system States in
order to achieve complianc the provisions
of this article, the system S concerned
shall negotiate with a view to arriving
at an agreed timetable and efficacious
measures for the accon 1
of the abatement, i
programme, or at alterns 1gements
sufficient for the purpose, as ppropriate.

In the area of 'hazards' the term used is consult

rather than negotiate. It is submitted here the emphasis
is on co-operation towards prevention of harm. In strict

terms the duty to negotiate here does not exist because
there does not exist the element of reconciling
conflicting interests, neither is a regime of reparation
envisaged if harm does occur. :
Article 11 deals with the prevention and mitigation
of hazards. There is under article 11(3)(b) a duty
to consult

concerning joint measures, structural and non-
structural, where such measures might be more
effective than measures undertaken by the system
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States individually.
Thus, an article on the duty to negotiate a regime of
reparation when loss or injury is suffered along the
lines provided by the Special Rapporteur, Mr. Quentin-Baxter,
might indeed be invaluable. It is questionable whether
loss or injury should be limited to that caused by a 'human'
activity or by accident but not by 'natural phenomena'.
The International Law Association in 1972 approved articles

7 58

on flood control. ® Under article 7:
A basin State is not liable to pay compensation
for damage caused to another basin State

by floods originating in that basin State

unless it has acted contrary to
be reasonably expected under the circ
and unless the damage caused is substantial.

Article 11 of the report on the law of non-navigational

uses of international watercourses states:

l. System States shall co-operate on an equitable
basis with a view t 1 ion

of water-related hazardous
occurrences such as f C
erosion, sediment transpc avulsion,
saltwater intrusion, obstruction, deficient
drainage and drought, as the circumstances
of the particular inter: 1 1
watercourse system warrant.

onditions ,and
s 5 L\v

N

As no provision is made when harm or loss or injury
is actually suffered, the provision as set down by Section U4

of the international liability topic is valuable.

Thus, the Special Rapporteur, Mr. Schwebel, noted

. i

before considering the International Law Association's i
© i

. : 59 |
articles: f
H

i

Detailed, uniform s applicable to all international ;
watercourses woul > chimerical. 'Besides, nearly !

all hydraulic works carried out for flocod- %
control purposes al combined with other purposes, i
produce multiple seco erferhts gona! But the !
development even of general principles had been §

i
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neglected by the international legal community.
The Committee's articles were therefore,

tan effort to fill an 1

international water 1l
contribute to mitigation of \
by human omission to control nature’.

ring caused

It is submitted that, divorced from the concept of
wrongfulness working from the basis that 'all harm is not
wrongful', an article should be established that in
case of transboundary harm that is caused, by 'hazards',
a duty to negotiate a regime of reparation will arise.

!

The point is that in such situations 'wrongfulness' and

strict liability will be absent. Instead, negotiations

will establish whether a reparation should be made to

the affected_STate taking all factors into consideration.
Article 13 is titled "Water resources and installation

safety". Again the article aims at preventing harm.

Here®®

... destructive or contaminating actions taken

during armed, conflict, the acts of sabotage

by terrorists are more than ever before

of prime concern.

Thus, prohibition of use of water resources and

hydraulic installations and other facilities, associated
with an international watercourse system and capable

of releasing dangerous forces or substances

in offensive military operations and terrorist acts of

sabotage i1s the basic goal of the article. ‘The article
is limited to shared water resource. There is no duty

.

to consult or enter into negotiations but a system State
may request consultations with a view to reaching agreement.
The article does not provide for the situation where loss
or injury does occur. waevef, the Special Rapporteur

did foresee States having three sorts of liability, one®!

—————

*my emphasis




.+ for failure to fulfil a special duty to use

due diligence and foresight to ward off the person
or persons, even including in some cases insurgents
or foreign military.

The other ®?

»» s arseparate duty; "absoliute uniless excuqed,
83)

would of course apply to the ;ystew ot te's
own actions of this kind of wilful nature

Finally:

5

There might also be absolute liability attaching
to eeprtainm types of installations, notably
atomic installations.

In the second situation one is concerned with a
State being engaged in an illegal activity. To that
extent one is not within the scope of the topic of
Ir. Quentin-Baxter.

However, in the case of the atomic installation

without determining the question of wrongfulness or

illegality, is it not possible to provide for reparation,

in every situation where loss or injury is suffered by
a system State due to the atomic installations. Should

a treat akin to the Space Objects Conven
-

this siitllation -

The 'duty to negotiate' international

arising out of acts not prohibited by

One is first introduced to the co

Vot
w
O
I~

by the Special Rapporteur in Chapte f his Preliminary Report.
Here, while discussing 'legitimate interests'and multiple

e : 65
factors', he said:

The first emphasis, however, is on the duty to ne egotiate
the applicable rule of law itself requires the parties
to enter into negotiations with a view to arriving .

+
=
=
o
3
M
F
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t
at an agreement, and no ; go through
a formal process of negotiation as a sort
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~

of prior condition for the automatic application of

a certain method of delimitation in the absence of

dgreelellt ~, ..

Later on, he stated that the above Bulels B o SisiEie
duty to negotiate with a view to arriving at an agreement,
is itself

an expression of a binding rule of customary law -
even though the rule is of great generality."®

- . ~ N 4.6 7 23 Sl .
In his Second Report®’ when considering 'Elements in
striking a balance of interests' he quoted from the

Fisheries Jurisdiction Case the following passage:

.

The most appropriate method for the solution of the
dispute is clearly that of nﬁﬁotiatjcn - It 15
Jmp11c11 in the concept of preferential rights that
negotiations are required in order to define or delimit
thc extent of those rights i i

S The obli on to
negotiate ... flows from the very nature he
respective rights of the Parties; to direct them
to negotiate is therefore a proper exercise of the

s

judicial ;JfCLiOH in this edse.
What one derives from these statements is that there is

something established in customary international law that

is known as the duty to negotiate. When does this duty
arise? It arises when parties find themselves in a
situation where they have conflicting interests. But

does this duty arise prior to a 'dispute® or i it . a

means of avoiding a dispute? Thus, is ‘the duty to negotiate

Primarily a first step towards resolving and reconciling

a conflict of interests? Is it therefore a means of
dispute avoidance? There is also the factor of arriving
at an agreement. This appears to be the end result of
the duty to negotiate. What happens if parties do not
arrive or cannot arrive at an agreement? Is this when

a dispute arises? Connected with this is the question
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of whether the duty to negotiate is merely a method of

fact finding, of defining and delimiting the parties'

rights or whether it is something more: that as rights

are established, along the proces of negotiations, various
regimes are set up which allow the parties to act in accor-
dance with them; the final aspect of negotiations is

the conclusion of an agreement, breach of which will

provide a 'vight of“action’ This last conclusion leads

to a more fundamental point if there is a A6 negotiate,
then breach of that duty must entail a right of action.

The last question to be asked is: why was this duty
considered under the rubric of what can generally be termed
the 'balancing of interests!'? The answer to this is
apparent; multiple factor, or the factors that constitute
how one is to arrive at evaluating the activity in question,
provide the guidelines and set the standards that are to
be met while negotiating. Thus, they dictate the course
of the negotiations.

These preliminary questions serve as a basis towards
how the duty to negotiate will be considered under the
Special Rapporteur's topic.

Before considering the Sections, an important DOLIE
o b b

b

to recall is the underlying theme of the rules as established

by Section 5 of the Schematic Outline.
1. The aim and purpose of the present aiticles is to
ensure to acting States as >h freedom of choice, in
relation to activities within their territory or eontrnels
as is compatible with adequate protection for the interests
of affected States.

9

n
4]

There are three Sections in the Schematic Qutiline that

will be considered in relation to this luty (Sections 3,
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B and 2. ). The first Section to be considered is Section 3.
The first observation that may be advanced on Section 3

is that it deals with the situation where the loss op injury

has not yet occurred. Thus, one is here concerned with
the regime of prevention. Reparation is not excluded from

this regime, indeed if on a balance of interests the proposed
activity is to be carried out, then reparation (together
with all measures of prevention) may be the solution to
loss or injury. Section 3(1) establishes when the duty
to negotiate arises.
Under Section X1)(a), it is submitted that the duty to negotiate
is regarded ms a means of expedie ntly resolving a conflict
of interests.
If (a) it does not prove possible within a reasonable
time either to agree upon the establishment
and terms of refezx ence of fact-finding machinery

of for the. fact-fin Lrg machinery to complete

HT 0 e P
l’e) el'erle

its terms of

a
e
=5l |
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Section 3(1)(b), it is submitted, sets down two criteria
when the duty will arise. The first arises when any State
concerned "is not satisfied with the fin 11 1gs" presumably
of the fact-finding machinery set-up; the second is when
any State concerned "believes that other matters should

be taken into consideration". Thus, it is submitted under

this subsection as opposed to subsection 3(1)(a) a course
of consultations has already begun; negotiations come as
a second stage.

Finally under subsection 3(1)(b), it is submitted,
the duty to negotiate arises if the fact- finding machinery

recommends it. As this is advice only, the States are

under no obligation to enter into negotiations.




However, the subsection expressly states that if the
fact-finding machinery recommends it, the duty to negotiate
will arise" 1f any one of the' States cbrcerned requests it.

(c) the report of the fact-finding machinery so recommends ,
the States concerned have a duty to enter into negotiations ...

Thus,; in the easze of a rospective activity the above
2 s =

sets down when the duty arises. The next point to consider
is what is the end result of negotiations here?

The end result of negotiations here is not exactly arriving
at an agreement, it is submitted. Negotiations as Section3(1)(c)
states are to be entered "with a view to determining whether

a regime is necessary what form it should take", While agree-

ment is not precluded from this phrase and Section 3(3) clearly
envisages this, what exactly is the outcome sought by negotiations

here? Is it a process by which one evaluates the proposed

activity according to the principles set down in Section 5,

the relevant factors set down in Section 6 and further relevant
matters established in Section 7, only to conclude that no
regime need be established and that the proposing State may
carry out its activity? This end result, in itself, it is

submitted, is the conclusion of an agreement.

Negotiations culminate in agreement if they are seen as
o (&) oF

a means of allowing the proposing State to carry out the activity

and should loss or injury arise then to negotiate a regime

to deal with the situation. The problem here is what exactly
does 'regime' mean? Is it'a setting down in exact terms of
what would happen if loss or injury should occur? Is a regime

in this section only to come into existence if the acting State,
after all relevant factors are taken into account, is held : l

. . oo e = . . g f
liable in case of loss or injury? Thus, the setting up of ;
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a regime to deal with the situation will only be considered
necessary if loss or injury is attributable to the acting State
after due consideration to all principles and factors.

It is submitted that the aim of the duty to negotiate is
twofold. It is first concerned with evaluating the proposed
activity with reference to the relevant sections.

In the case of an activity which has to be carried out
urgently and of loss or injury that might occur to the affected
State, a regime might be needed to be established at once.
However, if liability cannot be imputed to the acting State
is there a necessity for a regime?

Thus, i¥- alternative methods may be found of carrying
out the same activity, so that loss or injury will not be suffered
then a regime need not be set up.

The second aim of negotiation is, then, it is submitted,

to decide if a regime is necessary and this need only be decided
if loss or injury may still arise and if liability may still

be imputed to the acting State.

The underlying theme of the duty to negotiate, here,
it is submitted, is dispute avoidance. Before a situation
of 'dispute' arises, States are urged to reconcile their dif-
ferences.

Section 4 deals with the situation where loss or injury

does occur and there is no agreement between the States that

covers the situation. Here, the States concerned have a duty
To negotiate in good faith and to come to an agreement. Again

these negotiations are to be carried out in accordance with

Section 5 and Sections 6 and 7 where relevant.

The main factor here is reparation for loss or injury
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suffered. However, the point to note is that under Section L,

it is submitted, reparation may in fact never be made.

There are two situations, it is submitted, where reparation
may not be made:

1 if "lossvor injury-efrthatokindver chassctent i not in
accordance with the shared expectations of those States";
or

2 if according to the principles set in Section 5 and on
a balance of interests States are held not liable for
the activity that caused loss or injury.

Thus, even under the regime set up in this topic, States may

not be liable for injurious consequences for acts not prohibited.

Does the innocent victim then have to bear loss? It 8 Ssubmi tted
that he has to. The only difference in this situation is

that he is more like the sacrificial lamb - being slaughtered
for a greater good.
The danger, it is submitted, of these provisions “igthat

one is in the realm of acts not prohibited. Thus, while a

(03]
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regime of strict liability may not be Qeéired,
could prove to be a loophole for States to use and thus deny
liability.

What then is the purpose of negotiation here? Is itto
establish that no wrong has been committed and thus no reparation
should be tendered? Is it to prove that every adequate measure

=

had been taken and that therefore one is not liable to compensate
for loss or injury suffered? Why negotiate? To “find “that
shared expectations are different and therefore there is no

Need to pay for loss or injury? These observations do not do

justice to what the Special Rapporteur is seeking to establish.

B T ——
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Of prime importance is the fact that loss or injury has been

suffered. The moment this is established there is an obligation
to reach a negotiated settlement. Reparation for loss or injury
suffered is the prime concern in negotiations. Mitigating

factors that would decrease reparation due or factors that
would indeed cancel it out all together would be weighed up
in the negotiation process. The result if negotiations are
successful is agreement.

Thus, what appropriate reparation (if reparation is to
be made) in a given situation would be is arrived at by both
parties negotiating. In negotiations the relevant factors
such as prior negotiations, failure of prior co-operation,
exchange of information and the all important principles set
down in Section 5 and the factors in Sections 6 and 7 will
be considered as establishing the relevant standards to be
observed when negotiating.

Before concluding, Section 2 should be considered because
1t is relevant to the question: at what point of time car
negotiations be said to have commenced? It is submitted that
the various steps that States may take under Section 2(5) can
be interpreted as negotiations at its preliminary stages.

Thus, it is submitted, negotiations commence the moment States

enter into dialogue on what their various rights and obligations

are vis-a-vis each other and how these may be reconciled.

: - : . 69
The Special Rapporteur saw this when he said:

There is a preliminary phase of consultation and fact-
finding without substantive commitment by the States
concerned. There is a second phase of negotiation
among those States to establish a regime reconciling
their conflicting interests ...

Thus negotiations, it is submitted, may be divided into stages;

2

3
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consultations for example are negotiations at the preliminary

stages.

It could be asked whether these preliminary negotiations

or consultations could not end in agreement at this initial
stage itself. Thus, if remedial measures proposed by
the acting State are accepted by the affected State or

if the States decide to accept solutions of the fact-

finding machinery could it not be then said that negotiations

have been successfully concluded?
In conclusion, it is submitted that the duty to

negotiate here is primarily seen as a means of dispute

avoidance. It occurs in both regimes set up by the
Special Rapporteur - regime of prevention and reparation,

regime of reparation. By establishing principles and

factors that are to be taken into consideration, negotiations

i

are directed in a certain course and certain standards

have to be complied with.

Who initiates negotiations? Either acting or affect
States may. How are negotiations to be carried out?

)

Either States may negotiate among themselves or they may
turn to a third party (either an institution or person)
to help them reconcile their conflict.

In negotiations concerning prospective acts, the

Special Rapporteur states that parties should enter

negotiations with a view to 'determining whether a regime

is necessary'. What is a regime, where does 'agreement'
fit into this concept? Is coming to a decision whether
a regime exists or not in itself an agreement? It a8 s

submitted that it 1is. Can a regime exist if liability

(1]
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cannot be imputed to a State?

Finally there is one rather disturbing point of a preliminary

nature. Under Section 3, in particular, is it indeed correct
to speak of a 'duty to negotiate!'? The Section ends thus:
"Failure to take any step required by the rules contained

in this Section shall not in itself give rise to any right

of action." If this is so, States are not under an obligation
to negotiate, there is no duty to do so. Thus, can there

exist a 'duty' if breach of not carrying it out does not entail
a right to seek redress? It is here that one must recall

the nature of the topic. What one is concerned with is to

try to estab}ish regimes to regulate activities that States

are perfectly entitled to carry out. The main focus of the

topic is on the loss or injury that may occur or occurs.

One is working from the premise that 'all harm is not wrongful'.
> ? 2 [ &

Therefore, imposing a duty to negotiate in a situation where
the activity has not yet been undertaken may be an unwanted
fetter on the State's sovereign right to carry out activities

vithin its territory or control.

The duty to negotiate - Lake Lanoux

Lake Lanoux deals with a prospective activity. The
case is reported at the arbitration stage.

The facts briefly were that the French government proposed
To utilize the waters of Lake Lanoux in connection with a
hydroelectricity scheme. Spain felt its rig%ts and interests
as established by the Treaty of Bayonne of May 26, 1866 and
the Additional Act of the same.date would be adversely affected.

s

The Spanish claim was that under the Treaty the proposed

O ——




activities could not be undertaken withcut prior agreement.

It is from this aspect of prior agreement that the duty to

negotiate is considered in Lake Lanoux.

The Lake Lanoux arbitration of 1957 brought to an end

negotiations that had started in 1917. It represented some
twenty-one years spent in negotiations (World Wars between
1930 and 1949 represent some nineteen years of stopped
negotiations).

The case itself is not directly on the duty to negotiate;

it is partly on the question of prior agreement of a proposed

activity. The question of prior agreement, it is submitted,
is of vital dmportance to the duty to negotiate. This is

because if one sees the object of negotiation as the arriving
at an agreement between the parties, when in the case of
prospective works, proposed schemes or activities must an
agreement be reached? Must agreement between the parties
be reached before the works are commenced?

It is on this last query that the Tribunal began
considering the second question.

The Tribunal's opinion will be examined in the following
manner :
1 relevant general observations;
2 relevant specific conclusions.
It is then proposed to look at the ancillary point of what
might be termed 'rights and interests'.

The Tribunal reduced the dispute between the States to




two fundamental questions. The first wa

not Spanish rights as established by the Treaty of Bayonne

46

s whether or

of May: 26 1866 sand sthe

Additional Act of the same

date had been infringed by the French hydroelectric

scheme. The Tribunal

we s Che vdidvers ion
the French scheme

70
held that

with restitution
and proposals is

as envisaged in
NOEt conktrary +o

the Treaty and to the Additional Act of 1866.

The second question was considered in detail by the
y

. 71
Tribunal:

If the reply to the preceding question be negative,
does the execution of the said works constitute

an infringement of the provisions of the
Treaty of Bayonne of May 26, 1866, and
of the Additional Act of the same date,
because those provisions would in any
event make .such: execution subject to

a prior agreement between the two Governments

or because other rules of Article 11 of
the Additional Act concernin ing
between the two Governments have not been
observed.

' ,’_)’J_’\lT‘x

1Al

(9

0Q
0

e)
&
| —

e
oY
o+
e
O
S
O
=
+
=
o
Jp

5

a prior agreement with the other interested o Ee s

the second was "... merely accessory there
in respect to other rules laid down by Article 11

of the Additional Act. 72

The Tribunal first made several general observations on

this 'obligation' of prior agreement.?3

To admit that jurisdiction in a certain field can no
or by
place

longer be exercised.except on the condition of,
way of, an agreement between two States, is to

-

an essential restriction on the sovereignty of a

State, and such restriction could only be admitted

if there were clear and convincing evidence.

The Tribunal felt that judicial recognition of the




restriction would
as the underlying

a

sovereignty of 3

Prior agreeme
something that inf
Beginning from the

to reach agreement

I8

b7

be slow even in the light of evidence,

fear would be whether the territorial

7 4
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tate was being impaired.

nt is conceptualized by the Tribunal

Q
0

ringes on a State's sovereignty.
premise that States may not be able

» 1f prior agreement was essential,

a 'veto' exercised by an interested State could paralyse

the right of the proposing State to exercise its own

territorial jurisdiction:

EnYeffect 2" in

necessity for

hypothesis in
dgpeements
the State whi
right to act
and arbitrary

amounts to admitting a

of veto', whi
paralyses the

of "another .
However, it i
a general“observet
the context of an
harm or injurious
8 reaching prior
or merely an appli
in the maxim sic u

the abuse of right

748
order to appreciate in its essence the
prior agreement, one must envisage the
which the interested States cannot reach

In such a case, it must be admitted that

ch is normally competent has lost its
alone as a result of the unconditional

opposition of another State. This
'right of assent', a 'right
ch at the discretion of one State
exercise of the territorial jurisdiction

s submitted that while this might be true

in

ion, one must consider the question

activity that has the potential of causing

consequences in another State's territory.

5

ent of soverei

195]

agreement an infringem nty

m

cation of the various principles as expressed

tere tuo ut alienam non laedas, or in

principle and the goodneighbourship

principle, all of which limit the complete freedom of action

of“a " State?

The Tribunal continues:

756

That is why international- practice prefers to resort to

less extreme
the States to

solutions by confining itself to obliging
seek, by preliminary negotiations,

C Ko

terms for an agreement, without subordinating
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the exercise of their competences to th

1e conclusion
of such an agreement. Thus, one speaks, although
often inaccurately, of the 'obligation of negotiating

an agreement'. In reality, the engagements

thus undertaken by States take very diverse

forms and have a scope which varies according

to the manner in which they are defined and
according to the procedures intended for their
execution; but the reality of the obligations

thus undertaken is incontestable and sanctions

can be applied in the event, for example, of

an unjustified breaking off of the discussions,
abnormal delays, disregard of the agreed procedures,
systematic refusals to take into consideration
adverse proposals or interests, and, more generally,
in cases of vielation eof the wpules of good faith:

Thus, arriving at an agreement is not confined to
preliminary negotiations. The role of negotiations,
it is submitted, appears more to be the crystallization
of the éonflicting interests at any given point in time.
Negotiations, thus, keep the dialogue or communications
between States moving. It is an ongoing, dynamic concept
and well before an agreement is concluded it establishes
at any given point in time the particular status of the

parties and the corresponding regimes that particular

status brings with it. Thus, breach of an agreed pro-
cedure entails a right of action. Further, negotiations

must be carried on in good faith etc., again breach
of the rules of good faith will entail sanctions.
Thus, here, there is a right of action if any of the
obligations set down by negotiations are broken.

ific problem before it, the Tribunal

Turning to the spec
considered the necessity of a prior agreement. iB
Picks up the themes established in its general observations.

Thus, it observed and concluded that it was more than




desirable that States should conclude comprehensive

agreements that took into consideration all conflicting

interests. However, customary international law and

indeed as a general principle of international law,

there did not exist an obligation of prior agreement

before industrial use was made of the international

T
watercourse.

Considering Article 11 which sets down an "obligation to
furnish information" it stated that there

difference between the obligation to give

W
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netice’ and

that of prior agreement. It made the observation that

giving notice would allow the affected State to safeguard

the rights of its riparian owners to be compensated and safeguard

. . . 7
1ts general interests as far as possible.’

8

Obtaining agreement was far more extensive and would

allow the affected State to exercise

On a consideration of Articles

Additional Act, the Tribunal conclud

established that there®®

does exist a duty of consultation

harmony the respective actions

when general interests are invol

concerning waters.
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1ts power of veto.

5 and

d that
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ved

16 of the

these articles

and bringing into
f the
in

two States
matters

This, however, did not establish an obligation to enter into

prior agreement.

Finally the diplomatic correspondence used in the

negotiations was considered. The“ R

L

1bunal

felt that

when considering such negotiations which had taken place

over a long period of time and had at various stages been

Suspended and resumed, certain principles should be taken
> ¥

into account. Citing the North Atlantic

Ficheries




50

the Anglo-Norwegian Fisheries (1951) Case and the

Case concerning the [Rights of] United States Nationals

in Moreecco (1952)., the Tribunal stated:

... one must not seize upon isolated expressions or
ambiguous attitudes which do not alter the legal positions
taken by States. All negotiations tend to take on

a global character; they bear at once upon rights -

some recognized and some contested - and upon

interests; 1t is normal that when cons*doring

adverse 1ntcr0ﬁtg a Party does not show intransigence

with respect to all of its rights. Only

thus can it have some of its own interests

taken into consideration.

Further, in order for negotiations to proceed in a
favourable climate, the Parties must consent to suspend
the full exercise of their rights during the negotiations.
It is normal that they should enter into engagements

to "thils gffect. If these engagements were

to bind them unconditionally until the conclusion

of an dgreement, they would, by signing them,

lose the very right to negotiate; this cannot be
presumed.

Thus, it is submitted, inherent in negotiations is the
aspect of considering all factors relevant to the dispute;
the 'global character' of negotiations is another manner
of expressing the balance of interests concept

full exercise
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However, it is querie
of their rights' the Tribunal could have meant that each
time negotiations were carried out the acting State had
to suspend execution of the proposed works. Thus, in
a preceding observation, the Tribunal séid that a party

to a dispute

... 1s never obliged to suspend the exercise of its
jurisdiction because of the dispute except when it

assumes an obligation to do so; by exercising its
jurisdiction it takes ‘the risk of seeing its international
responsibility called into question, if it is established
that it did not act within the limits of its rights.

This last observation is of importance because, it is

submitted, it establishes the concept that once the Parties
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recognize certain obligations vis-a-vis each other (irres-
pective of the fact that previously no obligation existed
between them), they are bound to observe those obligations.
Breach of the obligation will entail a right of action.
Thus, voluntary acceptance of an obligation brings with

it a right of action, if the obligation is breached.

A final point to be derived from Lake Lanoux, for the

purposes of this paper, is a facet of the concept of rights

and interests. The important question here is who decides
. . . : o s 1, 83
when a right or interest is affected? The Traibunal said:
A State which is liable to suffer repercussions from
work undertaken by a neighbouring State is the sole

judge Gf its interests; and if the neighbouring

State has not taken the initiative, the other

State cannot be denied the right to insist

on notification of works or concessions which

are the object of a scheme.

It is submitted that in a situation where rights and
interests are not defined the affected State has a right

to have its interests taken into account and compensation

paid if its interests are prejudiced.

Conclusion

In drawing the threads together of the three sections,

it is on the question of agreement that focus must be placed.

It is indisputable that both Special Rapporteurs use
the duty to negotiate as a device through which system
State or States may reconcile their conflicting interests
or at the very least have tﬁeir various rights and interests
defined so that in a dispute situation negotiations will

serve as material for the adjudicating body to base its

opinion on. This last purpose was illustrated in Lake Lanoux.




In the non-navigational uses of watercourses topic

the end result of negotiationsis the conclusion of a system

agreement or agreements. The articles it was observed
were dealing with prospective situations. Thus, it is

submitted, what is here advocated is prior agreement between

system States before an activity is carried out. But
is not prior agreement an infringement on a State's sovereignty?

Was this not the conelusion eof Lake Lanoux?

Lake Lanoux i1s pertinent to this topic because it was

dealing specifically with the situation of a non-navigational
use of a watercourse that had transborder effects. At

the beginning of the negotiations these effects were of gravity,
France proposed plans then which could have caused injurious
consequences‘or affected Spain's use adversely and to an

appreciable extent. Through negotiations, France changed

her plans and in the end Spain's interests not rights were

affected. If anything, Spain was deriving a benefit from
the proposed activity. However, agreement could not be

reached and it was a hardened dispute tHat the Tribunal had
to deal with. Prior agreement, as the Tribunal saw it,
could allow ancther State at its discretion to paralyse the
exercise of the territorial Jjurisdiction of another. The
Tribunal found that neither in customary international law
nor in international law in general was theré an obligation
to reach prior agreement where industrial use was being made
of waters. More generally' the underlying theme of the

Tribunal's decision was that prior agreement would place
a restriction on a State's sovereignty and that to recognize
its existence (unless there was clear and convincing evidence)

+

would amount te admitting a right of veto which at the
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discretion of one State paralyses the exercise of territorial
jurisdiction of another. The Tribunal said that even

in the light of evidence judicial recognition would be slow.
The fact 1is,under the non-navigational uses topic, there

is clear evidence that prior agreement is required before

the proposed activity may take place.

In Mr. Quentin-Baxter's topic, the underlying principle
of the sections was expressed in Section 5(1). There was
recognition of State sovereignty as well as the aff
rights. Prior agreement was not seen as necessary before
a proposed activity could be carried out. However, if
injurious comnsequences were to occur, agreement for the
establishing of a regime if necessary was desirable.

The question that will have to be asked at this stage
is again one of a preliminary nature. Is the Special Rapporteur,
Mr. Schwebel, saying that all prospective activities that have
adverse effect of an appreciable extent to another system

State are illegal and therefore cannot be carried out without

prior agreement? Who is to decide that the proposed use
is of this nature? Will this not effectively introduce what

the Tribunal feared would happen, allowing one State a power
of veto over another's Jjurisdiction? Moreover is it not
using the simplistic equation that "all harm.is wrongful"?
The fact is that the articles as they stand point to the
conclusion that they are establishing prohibitory rules, breach
of which will entail wrongfﬁlness. What is more, system
agreements certainly can be equated to the concept of prior

p e

agreement . If this is so, one is left with the enquiry -

+

but what about a system State's sovereign rights? The articles
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as they are framed seem to do away with them. Thaisiiisi
dangerous conclusion because in effect it gives rise to the

worst fears raised in Lake Lanoux.
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Introduction

This chapter proposes to consider the concept of equitable
participation and the interrelated concept of equitable use.
The first part of the chapter follows the path taken by the
Special Rapporteur, Mr. Schwebel, to arrive at the formulation
of the equitable participation principle. The reason for
doing this is again to discover the underlying philosophy
of the concept. The article will then be critically examined.
And so will the article on equitable use. The purpose of
doing this is_to answer a question posed in the first chapter:
can the concepts of wrongfulness and that of liability for
acts not prohibited co-exist? To be able to answer this,
however, it will be first considered whether article 6 as
it is framed is a prohibitory rule or whether it is framed in
terms divorced from wrongfulness.

4 o
[

ophy o
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Part A. The underlying philo

participation'

To arrive at draft article 6, the Special Rapporteur
considered the concept of equitable participation by: (1)
tracing the development of the general principle (2) reviewing
international agreement and the positions of States and (3)
reviewing the current state of the doctrine. ' The writer
proposes to follow this same path asking the question: what
is the underlying philosophy, the raison d'étre, behind this
coneept:s

3

The Special Rapporteur began by considering the concept
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of equitable participation.®" He stated that?®?®
There may be, aside from the rule that no State may
cause appreciable harm to another State, no more widely
accepted principle in the law of the non-navigational
uses of international watercourses than that
each system State 'is entitled, within its territory,

to a reasonable and equitable share of the beneficial

uses of the waters ...'.

The concept finds its origins in other concepts such
2586

territorial integrity, absolute sovereignty, limited

territorial sovereignty, and community in waters -

and can be seen to have evolved gradually into

its contemporary expression, equitable utilization.

National practice, particularly in the area of adjudi-
cations within federal States gives early indications of
the formulating of the principle.?®’ The important point
to note, as the Special Rapporteur indicated, was that the
principle was linked with a finding of injury.®®

However, this was further developed to give rise to
the concept of "equality of rights". This concept took
into account the rights of the State deriving the benefit
as against those of the State deprived éf some use by virtue
of the first State's use.

To illustrate this stage of development, the
Special Rapporteur quoted from a judgement from the
United States Supreme Court:®?®
basis of equality
ossible to the

-
ion without depriving
fects of a flowing

[there must be adjustment] upen th
of rightsias to- sebire . as far.a
Colorado the benefits of irri
Kansask ofhithenddke benefied als e
stream.
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It is submitted that a balancing of interest concept

thus found expression and grew to be an inteeral part
E &

A

of the concept of equitable participation. While taking
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into account the rights of each State, the Court was

simultaneously weighing up the beneficial aspects and

n

the detrimental aspects that a particular use by a

U

system State may have on another system State's use.
Thus the balancing of interests became a determining
factor of equitable participation.

The Special Rapporteur observed:?®°

In short, disputes over the right to use waters
flowing across sovereign lines must be adjusted

on the basis of 'equality of rights'. But such
equality does not necessarily mean equal division.

The writer agrees that the American cases®! and

the example of the Report of the Indus (Rau) Commission??2
which the Sﬁécial Rapporteur uses supports the point

that 'cqualify of right' does not necessarily mean

equal division. However, it is submitted that another

point is being made by the Lake Lanoux arbitration.’°®

It confirms the obligation to reconcile the various

interests by applying a balancing of interest type test.
However, another point is being made: States have

an equality of rights in relation to their respective

Status as system States. As system States, they stand
on an equal footing. However, in relation to the matter

they were disputing, it is clear from the case that
France by the proposed use of the waters was exercising ;

her rights. However, it was not Spanish rights that

&

were affected but something.that was less than a right,

an interest. The Tribunal expressed this point when
o s 2,98
1t said:

France may use i e g
Spanish interests. in may demand respect
a

ts rights; it may not disrvegard
¢ Spai
for its rights and consideration of its interests.
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It is submitted that the American ca

as the opinion of the Italian Court of Cas

the above point - that equality of rights
the fact that each system State stands on
Their various rights must be considered a
in this is the concept of weighing the va
that may be affected. The Italian Court
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gave this opinion:””

International law recognizes the rig

part of every riparian State to enjo
participant in a kind of partnership
by the river, all the advantages der
from it for the purpose of securing

> > 3 O
the welfare and the economic and

civil progress of the nation ... H
although a State, in the exercise of

ite right of soveweiowcy may subjec
public rivers to whatever regime
it deems best, it cannot disregard
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owever,
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the international duty, derived from
to

that principle, not to impede or
destroy, as a result of this regime,
the opportunity of the other States

to' avall themselves "of the flow'of w
for their own national needs.
The fundamental point that is addres

that while States have a sovereign right
activities within their territories they
other States' ra
right to be protected from injurious cons
another State's use. However, the Itali
this right more as a point of considerati
acting State had to bear in mind when und
activity.
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the early expression of this principle in the form of
dividing the quantity of water to its present-day 'management'
formulation.’®

Apart from the division by volume approach, States
concluded treaties that restricted the use or flow of
water. Thus, the Special Rapporteur states that long
lists have been compiled of agreements embodying both
aspects. He then goes on to give examples where "express
recognition of the principles of equality of right and
of equitable utilization" °7 come up in agreements.

The concept of equitable utilization is not a new
One., Tihe @Qeaty signed at Bayonne between Spain' and
France in 1866 gives recognition to the concept of equit-
able and reasonable use.’®

From the Austria/Bavaria dispute,®®the countries came
to an agreement which recognized that division by volume,
and each State exploiting its volume, was not enough.
Other factors would be of relevance when considering
the particular use. Thus, the agreement envisaged the
concluding of separate agreements for the particular uses.
What i1s discernable from this agreement is a move towards
the concept that various factors are to.be taken into
account when considering the use of waters. Thus, economic
interests and rights of private individuals Qere considered
relevant factors. It is also clear that by. allowing a
volume of water belonging to one State to be‘used by another,

and by weighing the relevant factors, the concept of

optimum
use of waters while having regard to factors affecting

another's rights was evolving.
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Another step towards the concept of equitable parti-

Hh

cipation was being formulated: that of equitable apportion-
ment . Under this concept although the waters were divided
among States,this division did not apply when the parties

consented to a particular use. Thus, by obtaining consent!??

®

or arriving at particular agreements concerning the us
of the waters, system States did away with the volume divisions
of their waters. The Special Rapporteur uses the term
equitable apportionment interchangeably with equitable
utilization:

There is an observation to be made concerning the
quote in paragraph 59. The Special Rapporteur quotes
from authors who conducted an extensive study some twenty

years ago on State practice. They made the following

findingys??

While practice indicates that a State may unilaterally
develop a section of an international river that

is within its territory, it see fe to conclude
that the nature and extent of such unilateral
development is limited by the equitable doctrine
that one [may] not use his property in a manner

to interfere inequitably with the use by another

of his pﬁopert”. This conclusion is supported

by both the domestic jurisprudence of a

large number ox States and international
agreements. Frequently, when a State contemplates
a use which is expected to cause serious

and lasting injury to the interests of another
State in the river, development has not been
undertaken until there has been ag"'o“';t

between the States. Such agreements do

not follow any particular pattern but resolve
immediate problems on an equitable basis.

i

This quote embodies the previous points raised.
However, it is thought provoking for a special reason. :
Whereas the material used shows a'progressive movement
towards the concept of equitable participation, the finding ;

appears to take a retrogressive step to the very first
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reason of why the concept of equitable participation arose

at all - proposed use entailing loss or injury of a substantial

)

nature to the use of other system States.

Thus, it is submitted while one is considering the
evolution of the concept of equitable participation one
should bear in mind this basic formulation. At the end
one must ask the question but what really is the underlying
principle of equitable participation, when does equitable
participation come into existence?

The Special Rapporteur then approached agreements
of recent vintage. He noted that the concepts of equal
division, equitable apportionment or utilization were
included in these agreements. However, also included
was a more comprehensive approach to the multiple uses
of waters. This last approach was noted even in non-

system wide agreements and those that were not oriented

towards Jjoint management. ¥ &

o5 . 03
He made two observations worth quoting:®

Many modern treaties apparently take the principle
of shared rights or common use as a presumed
point of departure and proceed, without
articulating any general rule, to

spell out: the ecifics of their sharing

of responsibili les, of the arrangements

for various kinds of improvement and maintenance
works, of co-ordination of uc11v1tiec (including
information and data collection and change)
and settlement of diffe ces, usualLy

through the creation of a joint commission

or similar institution; the notion of

equal division of water by volume is now
ordinarily absent. '

1=

There also exists a QPl s ents
among developing countries )

States have felt it not only
iterate their respective righ
but have instead taken thorc
to bring about integrated ner
their international watercourse sys




There are several observations that may be drawn.

First the concept that all system States have rights in

a shared international watercourse appears to have become
an established principle. Secondly the concept of equal
division by volume of water appears obsolete. Instead
what is of importance is the watercourse system viewed

as a whole and not piecemeal. There is no longer the
need to expressly recognize the rights of system States
nor carry out a division of the waters as a sign of recog-

nition of these rights. What is now important is the

integrated management of the international watercourse

£

system which will seek to make optimum utilization of

the waters while being fully conscious of the rights of

all system States. Thus, it is submitted that equitable
utilization has given way to optimum utilization. Support

for this submission is found in the Special Rapporteur's
finding: 1°°%

Similarly comprehensive approaches; designed to

achieve not just 'equitable' but optimum utilization

by fully international, system-wide organizations

have been taken by some or all of the

system States of several other international

watercourses.

The point then is modern State practice,as evidenced
in agreements, approaches international watercourse systems
as an integrated whole bearing in mind the rights of all
System States and seeks to make optimum utilization of
the waters.

Where does the concept of equitable utilization come

iy 1

Under sub-heading 3 which reviewed the current state
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of doctrine, the Special Rapporteur stated:!®

Basing themselves on the
virtually all the commente
in the field sustain the
equitable utilization as a rule
international law where the sys*
have conflicting uses or plan

=
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resoureces.

further development of their shared

It is submitted that, therefore,

the underlying principle

that brings into existence the whole concept of

utilization or participation as it is being developed

aNcon Flulait e B cesh How does this conflict
itself? One need only go through the material referred

subheading

to by the Special Rapporteur under this

It manifests..itself when some form of

n

would be caused, or when the use may
the »ight of States. All this serv
fundamental point: that without some
or actual injurious consequence, the
concept of equitable utilization does

The Special Rapporteur produces

Q

the co-operation among system State

0

is threatened or caused or when "substantial dam
adversely

to manifest

b}

ement of the inter-

approach to the use, development, manag

national watercourse system. He demonstrates

equitable utilization principle has

.

embraced

that this

integrated approach. It 1s submitted

obvious fact, if in seeking optimum
approach used is that a watercourse

at as an integrated whole. In such

utll‘lzﬁticnl and the

’stem should be looked

situations there might

arise conflicting uses and solution must be worked out.

ived full cirele.

However, the point is that one has arri
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It is submitted that the fundamental philosophy underlying

the concep
concept of
States may
their terr

threat of

t of equitable utilizational or the progressive
equitable participation is that while system
be entitled to take unilateral action within

itory or control, the moment there is a

some injurious conseguence of not an insubstantial

nature to

the rights of another system State, there is

a duty to
submitted
concept 1is
or injury
flicting ti
However, i
consent bu
an agreeme
commission
to the gre
for damage
consequenc
What
one turns
so long as
bring into
noted that
rights as
It was onl

ripghts+tha

Spain's in

reconeile the conflicting rights. It is

that on an observation of the material, the
more concerned with prevention of the loss
thus imposing the duty to consider the con-
ights before any use has been undertaken.

s is interesting to note that by obtaining

t providing full compensation,'!%arriving at
nt,'!'having an international court or arbitral

=]

=t

decide,!'?by reconciling the respective interes

-
i

—

atest possible extent!'3or by simply providing
a proposed use that might cause injurious
es may still be carried out.

qualifies as an injurious consequence? % 4

to Lake Lanoux, one might conclude that

o

even an 'interest' might be affected this would
play the whole regime. However, it must be

when negotiations began in Lake Lanoux Spain's

(

opposed to interests were being affected.
y through attempts to reconcile the conflicting
t France changed its plans. This resulted in

terests being affected. It is submitted

that intep

ests per se cannot stop a system State from




undertaking an activity. However, this does not preclude
the fact that system States may have to pay compensation
or seek some method for satisfying the affected interest.
What then would qualify as loss or injury or harm
under this principle? Although this question will be
considered under the chapter of 'appreciable harm' it is
sutbmitted, as it has been noted above, that injury must
be "appreciable", something more than a minor detriment
that may be fully compensated for and adequate security

measures taken,''*it must be 'substantial®,!!Ss

What does the proposed article set out to do?
It sets out-not only to articulate the settled principle

of equitable.utilization but also the progressive concept

of 'equitable participation'.!!'® The Special Rapporteur

went on to explain:t!?

States sharing an international watercourse system
not only may stand on their rights to reasonable
and equitable sharing of the uses of the

waters but, arguably, alsc have a right

to the co-operation of their co-system

States in, for example, f1l

14)

lood control
measures, pollution abatement programmes
drought mitigation planning, erosion cor
disease vector control, river rogujatlon
(training), the safeguarding of hydrauli
works or environmental protection - or some
combination of these - as appropriate for
the particular time and circumstances. I'he
details of such joint co-operative efforts
on the part of system St gnoula be
reflected in one or
N(ﬂlc*‘l@]( ss, 1t may
now exists a duty u
Jaw '
more
of she
that

sl e
development of internation

=

establisgh 1T.%
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In conclusion, several submissions may be made.

e et S e e e s

“my emphasis




First there is a definite coincidence of the underlying
themes of the two topics. Equitable participation

grew from the concept that States should not undertake

l activities within their territory or control if injurious

consequences were to be suffered by another system State.

Thus, recognition was given to the fact that system States

had vis-a-vis each other equal status. Therefore conflicting
interests had to be reconciled. A balancing of interests

type test was inherent in reconciling the various interests.

110

Importance, to the fact that it was the injurious consequence
\ that brought system States to work out their rights,

cannot be underplayed. Also injurious consequences

‘ had to be of an "appreciable', 'substantial®, 'serious
and lasting' level; anything less would not give system
States a right to oppose the proposed activity. However,

if any 'interest' as opposed to right was affe

0

ted, this
did not preclude the system State from carrying out the
activity. However, adequate compensation or measures
taken to protect the affected State's iﬁterest had to
be taken.

The fact is that although there did not exist a
principle in international law that prohibited system
States from undertaking activities that could cause
injurious consequences to other system States, the many
treaties and agreements the Special Rappcrt@pr used has

‘ demonstrated that system Sfates have recognized vis-a-vis
each other certain obligations. . Thus, although the various
agreements are expressed-in prohibitory terms, the point

is there did not exist a prohibitory principle per se
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that forbade system States from carrying out whatever
activity they wished to. What then can safely be con-
cluded is that system States because of the very nature

J

of the matter concerned (non-navigable watercourses)

=

recognized irrespective of the fact that the activity

was not prohibited that they still had obligations vis-a-vis

other system states. The fact is that State practice

and the numerous treaties and agreements all began to

demonstrate and to accept that there are obligations entail

even when an act is not prohibited if the consequences

are injurious to other system States. In the case of

watercourses, this could readily be seen. One was dealing

with "tangible" subject matter and thus effects of proposed

"4

activities could be worked out in "tangible" terms.

By arriving at the formulation of equitable parti-
cipation other obligations that system States are seen to
have vis-a-vis each other are also imposed. To what
extent these obligations are regarded as duties can be
seen on an examination of article 6.

Although terms such as optimum utilization might be
used, it still embodies the fundamental concept of recon-
ciling the various rights: of a State's freedom to carry
out an activity against the rights and interests of other
system States.

What the Special Rapporteur has done is. to codify
into a prohibitory rule that which has been éspdblished
through practice.

By so doing system States are prohibited from taking

any unilateral action within their territories, i1f trans-

boundary consequences will be felt by other system States.
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From the material these transboundary consequences have
to be of a certain degree such as to cause, for example,
appreciable or substantial harm.

It is now proposed to study the draft article on

equitable participation.

Part B. Section I - Equitable participation

Article 6

It is submitted that the underlying philosophy of
this article is the concept of maximizing use of a shared
resource. What is maximizing use? It is the concept
of trying to-achieve the maximum beneficial use of the
resource for.all system States. Thus, the proposed

use has to be evaluated from the standpoint of all system

States concerned - without their consent the use cannot
be undertaken. The underlying philosophy is really

-

then equitable user of a shared resource.

The underlying philcsophy which Mr. Quentin-Baxter's
topic is built on is well expressed by Section 5(1) of
his Outline. Section 5(1) establishes that States are
ensured

as much freedom of choice in relation to activities

within their territory or control as is compatible

with adequate protection for the interests

of affected States.

This guiding principle does not consider the aspect of
maximizing the proposed use- for the benefit of all as

a duty and a prerequisite (as established by the watercourses
topic), before an activity may.be.underraken.

In the case of maximizing use, the focus is on the

integrated approach of how the use may be made beneficial
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to the whole system. To use an analogy from Land Law,

what one is concerned with is the concept of joint ownership

of the resource. Viewed from this angle, it is then natural
to understand why a system State cannot undertake a
use without consent of the other owners. Sovereignty
of choice to carry out an activity within one's own territory
is not paramount. It is making the most of the resource
that is.

Thus, there is a tremendous difference in strategy

in what the fundamental principles of the two topics are

based on. In Mr. Quentin-Baxter's topic there is no
modification.-of the rule of State sovereignty. The right

of a State to act is preserved even though it may be account-
able to another State. However, in the international
watercourses topic there has been a modification of the
rule of State sovereignty. Through the éoncept of a
shared resource, no system State may use the resource
without consent of other system States. Thus, by using
the concept of a 'shared' resource, the frontier or the
boundary, within which a State has sovereignty, is moved.
What replaces it is the concept of joint ownership of
a resource.

Maximizing use then triggers the application of the
article.

Does maximizing use have a significance in relation
Tto Mr. Quentin-Baxter's topic? It certainly does.
However, here, maximizing use comes as a consequence in

the situation where there is a possibility of harm and

a regime is needed. Maximizing use will then become a




70

factor to be taken into account. Lake Lanoux may be used

as an example to illustrate this submission. In Lake

it could be said that what the French did was to maximize

uses How was this done? Through negotiations that

were of a global character, the French scheme caused

gain to both sides. The scheme took into account Spanish

interests to the extent that not only was there no displace-

ment of water but Spain derived a benefit - a regulated

flow of water all year round, preventing flooding and lack

=

i

of water during dry seasons. In terms of Mr. Quentin-Baxter

-~

topic, this is maximizing use.

However,; what about the proposals Spain wanted the

French to realize so that particular agricultural needs
were cared for? What Mr. Quentin-Baxter's rules would

say is that what Spain wanted was pure gain without expense.

@ this

If Spain was to provide for the expens
ferent matter, a different situation.

Turning to the Tribunal's advice in Lake Lanoux it

S submission

S S

1s submitted that there is direct support for the

of Mr. Quentin-Baxter's topic's approach to the ccncept
of maximizing use:!18

France is entitled to exercise her rights; she cannot

ignore Spanish interests.

Spain is entitled to demand that her rights be
and that her interests be taken into consideration.

As a matter of form, the upstream State has procedurally,
a right of initiative it is >bli associate
the downstream State in the elal 1 148

schemes. If, in the course o ons,

the downstream State submits s

it, the upstream State must exami .

but it has the right to give preference to the

solution contained in its own scheme provided

that it takes into consideration in a reasonable

manner the interests of the downstream State.

L

>




However, in terms of the watercourse topic maximizing
use comes together with the concept of a shared resource.
As sovereign rights are varied, it becomes paramount to
maximize use in the sense that the proposed activity must
make maximum beneficial use of the resource. Thus, in

the Lake Lanoux situation it would mean that France has

a duty to give consideration to Spain's proposals for the
scheme to serve its agricultural needs.

Is there then any manner in which Mr. Quentin-Baxter's
topic may be used in the concept of equitable participation?
It is submitted that an attempt can be made . in interpreting

the concept-of equitable participation from the standpoint

of the topic-of international liability.

Part B. Section II - Equitable participation viewed from

the perspective of the topic of liability for injuri

consequences of acts not prohibited by international law

Article 6

In Part A of the chapter the writer came to the con-
clusion that what was being established was a duty of
equitable participation imposed on system States, breach
of which would entail wrongfulness. Equitable participation

was seen as composed of two aspects: (1) equitable utiliza- i

2

i

tion and (2) the obligation of system States to co-operate i
i

1n the protection and control of the international watercourse f
i

ads, : |

System. In terms of underlying principles, it was clear b
that the concept of equitable utilization was based on the :
€

fact that States were responsible for transboundary harm | i
3 ! b

caused. There was the concept of equality of rights that :
¢
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was embodied: States had the right to carry on activities
within their territories but. other system States had also
the right to ensure that they did not suffer transboundary
harm or injurious consequences emanating from the system
State's use. Harm, here, or injurious consequences was
qualified as having ot be of a certain degree such as appreci-
able, substantial or serious. As to the duty to co-operate
in;proteection and contrel, this is what the progressive
concept of equitable participation wishes to promote.

Again it is submitted the underlying principle is working
together to prevent transboundary harm that might be caused
by nature (floods, erosion etc.) or by man (pollution, river
regul ation ) ..

Arguably this latter aspect of harm caused by man could
be included in the earlier concept of equitable utilization.
Therefore, if transboundary harm occurs because the
duty of equitable participation is breached, the acting

State has acted wrongfully and is responsible.

The question that follows is how are proposed activities

conceptualized? Is every prospective activity wrongful
if there is the prospect of harm being caused? The dif-

=3

ficulty one immediatley runs into is what is harm. Who
determines and how is an activity determined as causing
harm? Are system States not then being given the right

of 'veto! or the right to paralyse the activities of other
system States? Again while it is admirable to promote

the positive duty of co-operation and the duty of protection
and control of the waters of an international watercourse

s

System, what happens in situations where for example system
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States cannot meet this duty because they are at various
levels of development, because shared expectations are
different, because urgent needs in a State may require
measures to be taken to deal with an immediate problem?
Is a system State responsible if it cannot afford to con-
tribute towards the development of a programme or meet
the required standards that other system States wish to

maintain? In a situation such as Lake Lanoux for example,

was France wrong in carrying out the project that had sub-

stantial benefits only for the French? Should it not have

carried out the project in such a way that Spain's agricultural

requirements.-could also be met irrespective of the fact
that Spain while putting forward its plans was not simul-
taneously making moves to contribute to the costs? What
if a proposed use may not be making optimum utilization
of the watercourse system simply because the co-system

State cannot afford to make a contribution towards the

costs? Is the proposing State acting wrongfully by not
making optimum use of the waters and thus causing harm
to the other system State? Has the other system State's

rights been harmfully affected so that it has a right of
action against the proposing system State?

These questions lead to a basic enquiry about the
article. Accepting that it is framed in prohibitory terms:
(1) Is all transboundary harm wrongful - is its wrongfulness
always dependent upon the breach of a rule which leaves no

margin for appreciation or which entailed no comparison

between the value of the activity and the extent of 1its

:

harmful transboundary consequences? or (2) Is the wrongfulness
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of transboundary harm commonly dependent upon a balance
of interests that would determine wrongfulness?
Article 6 states:

1. The waters of an international watercourse system
shall be dgvelopud and uucd by system States on

an equitable basis with a view to attaining optimum
utilization of those uat@r consistent with adequate

protection and control of an components of the
Syeten.

2. . Nithout.its consent, a State may not be denied
its equitable participation in the utilization

of the waters of an international watercourse
system of which it is a system State.

3. An equitable participation includes the right
EoNlIse waier resources of the system on an equitable
basis and the duty to contribute on an equitable
basis to the protection and control of the

systemas particular conditions warrant or

require.

The SpLCLd] Rapporteur's view of the emphasis of the

. . 1 2
article 1s .

... on the sharing reasonably and equitably of uses
(para.l of the article), the regional, or community
oriented goal of maximizing the resource is
expressly stated. Moreover, the States' right

to use the waters, in the tc;h nical sense of

the term, is qualified by protection and “control

of the systemnm ...

The Special Rapporteur appreciated the point that '"measures

of protection" and "measures of control" would ultimately
require precise definition. However, he pointed out that

the terms employed "... do have precedents and are generally

: ; S a1
understood and widely employed by water sources specialists" .
The Special Rapporteur's comments on the second and
third paragraphs will be considered. The Special Rapporteur

ees the paragraphs as establishing positive rights for

system States. However, the perspective from which these
rights will be examined in this paper is as they are set

in prohibitory terms. What one is here concerned with
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is the question, is all harm wrongful or is there a point
at which harm is not wrongful.

In article 6(1) there is first the concept of use
and development on an equitable basis. This is qualified
by the fact that optimum utilization should be aimed at

and that adequate protection and control must be considered

when use and development is proposed. Thus, the first
factor to note is that while optimum utilization should

be aimed at, it is only a factor to be taken into consSLdena—
) 2 = e

tion. Thus, if for some reason optimum utilization cannot
be attained the proposing State is not in breach of a duty.

il

In our list .of questions it might then be concluded in
. . 8 o

— X

our example of lLake Lanoux Spairs plans may not have been

feasible, for although accommodation of them might have
made optimum utilization of the waters, other factors pre-
vented attaining optimum utilization.

Equitable development and use however have to be

consistent with adeque protection and control. What

1s adequate in a given situation may vary. It is submitted
this would depend on the system. Further in article 6(3),
the protection and control of the system is regarded as

a duty, the standards of which are fixed
conditions warrant or require".

Thus it is submitted this appears to be a duty which

1s relative and subjective to the particular.conditions

of the system. However, there is a basic level that has

to be observed. The Special Rapporteur in this connection
10 2.2

said:'??

... the system State's affirmative involvement is
considered as much of a 'right' as it is a 'duty',




since the welfare and other vital interests of the
system State are so often intimate linked to the
wise husbanding of 's water ces and

= S e B . 5PN
the system's resour
: £ .

the careful avoidance o
effects'.

water's so-called harmful

One 1s again taken back to the

~

of the acting State to prevent injurious consequences of

a transboundary nature and the

to demand protection from harmful effects, due to lack

of adequate measures of protection or control. However,
as it was first observed, what is adequate in a given situ-
ation is relative to that system. This submission is

readily endorsed by the Special Ra

pporteur

o

who st

ates that

the

"has been used to qualify the expectation (or, conversely

and to justification".!?3

3

the duty) in relation to need

Thus, adequate measures of protection and control

to a duty not a factor to be taken into consideration

as 'optimum utilization?'. However, the duty is

in that it is relative to the given system. Thus, inhere
in fixing a point at when a system State may be held in
breach of the duty is the fact that a weighing up process
must first be conducted. However, the fact to note is
that what is being emphasized is that every system State
has a duty and correspondingly every system State has a
right to demand that adequate protection and control for
that system is undertaken.

124

Article 6(2),

according to the

i arsnpiy
18 sent it
to embrac
involvement
watercourse

d

7
e
=
3 onal
yation’,

b

final phrase "as particular conditions warrant or require"

111319 Fq S|
qualiliy 1ec
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However, the writer sees real problem

with this p

0}

The article is drawn up in terms that if cons

not obtained and a system State is denied its equi

participation, the State that has carried out the

e

aragraph.

ent is

table

use has

acted wrongfully. Prior consent is thus required.

However, how is the acting State to know if anoth
State's equitable participation in the utilization
waters has been denied? Who decides this? Can
unilaterally decide that another's equitable parti
has not been denied? Is it up to the other (affe
State. to decide if its equitable participation is
denied?  What is consent? Is it mere notice, th
of information that a particular activity is being
taken? Or is it something more, something akin t

Byior agreement between system States before the

is undertaken? At this point it is pertinent %o
our discourse of Lake Lanoux. It suffices to say

1f consent is equated with prior consent in the se

prior agreement, does this not open the floodgates

er  BYiSiten
of the
a State
cijation
cted)
being
e providing
under-

O a

activity

recall

e O

of system

States having the arbitary right of veto over the activities

of other system States? But what is 'equitable participation

Article 6(3) partly defines equitable participation.

It includes both the right to use and the duty to

contribute.

This is thus explained by the Special Rapporteur who sees

this article as an attempt at:!25

<+ s @ straightforward dcl neation of the two

of the compound principle of equitable }iPTiCJ
the right to use and the duty to contribute
in an equitable manner. The equities are co

uched

in the larger perspective so widely sought: the
integrated approach to the development, use and .
protection of shared international water resources.
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However, while 'protection and control' have been examined,
there 1s the concept of 'equitable use' that has still to
be defined, for equitable use together with protection and
control makes up equitable participation.

To determine equitable use, one has to turn to a con-
sideration of article 7. The first thing one notices about
article 7 is that it sets down a list of factors that together
or in various combinations determine what equitable use
is in any given situation. Thus it is through a balancing
of interests that one arrives at what equitable use is for

a particular system. Before considering equitable use

determinants, a tentative conclusion may be submitted:

equitable participation is based on the concept of a balance

of interests. Thus the point of wrongfulness, the point

5

ched and

g__‘t

when the duty of equitable participation is brea
when wrongfulness occurs is not based on a rule which leaves
no margin for appreciation of the activity. Does it then
mean,that before fixing the point of wrongfulness, attention
to use the words of Mr. Quentin-Baxter, will first be focused
on the conditions subject to which the activity can be con-
tinued without entailing wrongfulness?‘?e It is submitted
that this is the very principle that is embodied in the
article. Thus, Mr. Quentin-Baxter stated:!27

the determination of

responsibility, and

and interests of the

[1iability for acts not pr
law] are simply two sides

Thus can one say that there exists this 'bonding' between
the two systems of obligation in these articles? 1t A8

submitted that the answer is 'yes'. It is clear from the




article that a certain level of obligat

level is relative to the particular
an absolute standard.
the obligation is br

must first be considered.

one is dealing with the concept of the freedom of States
to act being limited by their obligation to respect
equal rights of other States or is one really more conc
with maximizing the use of the system?

effect' is gduffered but it is determin

system

eached, there i1s a set of

b

107 exists
thush it s

What is more to determine

1S

but this

whet
factors

The problem here is whet

What i1f no

her

the

not

her

that

erned

'adverse

ed that equitable

participation is being denied because ful

system is net being made?

as an adverse effect or something that adverse

to an appreciable extent?

is really dealing with loss or injury

Special Rapporteur, Mr. Quentin-Baxter,
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it was a pure question of fact.
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affected to an appreciable extent? It is worth turning
to article 7 before a conclusion is reached on this point.
Article 7 states:
1. The right of a system State to a particular use of
the water resources of the international watercourse
system depends, when questioned by another system
State, upon objective evaluation of:

a. that system State's

(1) contribution of water to the system, in comparison
with that of other system States,

(2) development and conservation of the water resources
of the system,

(3) degree of interference, by such use, with uses or

protection and control measures of other system Stat

(4) other uses of system water, in comparison with uses
by other system States,

(5) social and economic need for the particular use,
taking into account available alternative water
supplies (in terms of quantity and quality),
alternative modes of transport or alternative
energy sources, and their cost and reliability,
as pertinent,

(6) efficiency of use of water resources of the system,

(7) pollution of system water resources generally and
as a consequence of the particular use, if any,

(8) co-operation with other system States in projects
or programmes to attain more optimum utilization
and protection and control of the system, and

(9) stage of economic development;

b. the total adverse affect, if any, of such use on
the economy and population of other system States,
including the ecénomic value of and dependence

upon existing uses of the waters of the

system, and the impact upon the protection and
control measures of the system States;

c. the efficiency of use by other system States;

d. availability to other system States of alternative
sources of water supply, energy or means of transport,
and their cost and reliability, as pertinent;

e. co-operation of other system States with the system
State whose use if questioned in projects or programmes

4
1
&

e
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and control

1

paragraph

of this article, of the eguitableness of a use as part
of a system wld("% equitable participation shall be
undertaken through good faith consultations among the
system States concerned at the re equest of any system
State.

3. Failure to reach agreement on such a requested deter-
mination within a reasonable time entitles any system
State participating in the consultations to invoke

the means provided in these articles for the pacific

settlement of disputes.,
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The point to note is that adverse ef

factor in determining equitable use. It
principle. However, maximizing use must

conflict '0f interest

<
LS,

of

sequences, an element of a system State's

whether in a material or non material way.
if there is going to be no adverse effect
there is no denial of equitable participat
1s needed to reconcile the various interes
utilization enco mpasses co-operation to ma
ad Pesource. However, why system States h
because embedded in the concept is that

£

ect is regarded a

o

ol

is not the underlying
embody an element

an element of transboundary con-

rights being affected
The point is

to system States,

ion. Co-operation

S Maximum i
ke the most of

ave to do this 1is

use an injurious conseqguence occurs, harm is caused, all
system States' interests are being affected to an appreciable
extent. To this extent then, if the positive duty to

a

maximize use has not been complied with,

because harm occurs. However, to prevent

all consideration must be given to the pro
To arrive at what maximization of ‘use SEEr
methods to evaluate the pﬁ@pov d activity
by Mr. Quentin-Baxter's topila, Both by a

as that established
process of the ?

WEROng  Oaa s

this

same

one uses the

R ———




82

balancing of interests attempt in the end to achieve a
result, the beneficial effects being such that even if an
adverse effect occurs this is overridden by the beneficial
effects. In the maximization of use, presumably if adverse

fects are to occur they will be adjusted. It is clear

Hh

e
that in the balancing of interest in the maximization of use,

the concept of wrongfulness is precluded. One 1s not
o e Btalbile s Ao hes )

concerned with the evaluating of the proposed activity
from a point of view of wrongfulness. What one is concerned

with is regulating the use so that maximum benefit is sought

from the activity. To this extent then one is at the very
heart of Mr: Quentin-Baxter's topic. Where the parting

of ways occurs is the fact that there is a duty of equitable
participation and this duty embodies certain other duties
breach of which would entail State responsibility for wrong-
fulness. To this extent then every system State is under

a duty to observe the duty of equitable participation when

considering a prospective use of the system.

The other differentiating aspect lies in the subject

matter one is dealing with. A watercourse system can
be conceptualized as having no boundaries. It intimately
connects one system State with another.  Transboundary

effects are readily felt of any use made within a system

State's territory. As the resource is precious, it is
important and imperative to forge co-operation and co-ordination
of work done in a system. ‘Maxjmizing use 1s a positive
approach towards locking at the system in an integrated

manner - having all the 'Jjoint owners' working together

to get maximum beneficial use.




In Mr. Quentin-Baxter's topic the emphasis is not on
maximizing the use of a Proposed activity. In the area
of a prospective activity it is concerned with the prime

obligation - that of preventing or repairing any prospective

logs: or ARjuey. States are viewed as sovereigns and their
sovereign rights held important. They are not conceptualized

as joint owners of a resource although interdependence and

co-existence are recognized in this area. In the end, it

3

is obvious that the concept of naximizing use is indeed ahead

of the rules that Mr. Quentin-Baxter is formulating - this

1 Ao T
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tive

e
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is because maximization of use establishes that
of boundaries, irrespective of the sovereign right of choice
to act within a territory, when an activity is proposed
using the watercourse system, it has to be considered in

the global sense of how the whole system will be able to

beneficially take from the particular use.
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CHAPTER “I'TT

Introduction

This chapter proposes to consider draft article 8 of
the law on non-navigational uses of international watercourses.
The article is on responsibility for appreciable harm.

L -/ I

It is, thus, with particular interest that it is studied.

The chapter is divided into two parts. Part A sets out
primarily Mr. Quentin-Baxter's study of the 30

arbitration. Part B considers the concept of appreciable

harm.

‘art A

Mr. Quentin-Baxter explained the underlying philosophy
. . - 131
on which his concept of harm was based as follows:

Not all transboundary harm is wrongfu antila
transboundary harm is never legally ,
Conversely, it is the policy of the law to allow

S D b "

each sovereign State as much fre

arising within its territory or

as 1s compatible with the freedom 3
but no activity which generates

substantial transboundary harm may be

pursued in disregard of obligat s that

arise, ipso facto, in customary international

law.

To reiterate - Mr. Quentin-Baxter's topic does not
modify the doctrine of State sovereignty; it is prospective
or actual 'harm' that triggers off the regisz his topic
establishes if States consider them necessary. These
regimes have already been dealt with by the ﬁ¢por.

It is his development of the Tribunal's reasoning

: . 1.8 2 . .
in the Trail Smelter awards, involving Canada and the

United States, that will now be considered. The facts

Pa———




of the case as expressed by the Special Rapporteur were:

Industrial pollution from the
[in Canada] affected wooded

an international boun \dary, cat )
is, loss in value of crops and tr
economically signifiyuhi, tho
to the value of the product of

<

The Special Rapporteur uses the case as a locus classicus

~

for certain rules.

the case took was to put into effect the general rule which
in the watercourses context is readily accepted: the liberty
of a sovereign State was limited by its obligation to respect
the equal liberties of others. Mr. Quentin-Baxter derived
from the Tribunal's decision in its second and last award

the folLou11Q>. Fipetothays 00

-+. 1f the transboundary harm which was still being
caused by the Trail smelter was shown to be wrongful
in character, Canada , as the iCFL““OTA 1]l sovereign,
would have an obligation to ensure that such

harm did not occur in future.

s

sboundary harm

Secondly, the question whether the tran
was wrongful in character would - subject to any special
et

e + 4
Sit pkest Je.

factors - depend on a balance of inter

Thir”ly, th
tribunal's
which sati
[when appli
guarantees that
therefore no re:
in the regime

to promote and

Finally, if Canada were to fulfil its obligations
in relation to that regime '

oecun . that would net i
but would attract an ob
that compensation was provi

The conclusions one arrives at from these findings

are that a 'dual regime' may be established and that irrespective

of wrongfulness States may establish liability to compensate

°n the basis of harm caused. What is this 'dual regime'?

Bl i ari s e e U S
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It is a means of expressing the fact that both the concept

0

proposed by the topic and wrongfulness may co-exist.

There will be a point of intersection between harm and wrong .
However, to arrive at this point a balancing of interests
test will be applied. Thus, applying the balancing of
interests test,all harm may not be wrongful. However,

at the determined point of intersection, harm might become
wrongful. Wrongfulness of transboundary harm depends upon

a balance of interests.

The Trail Smelter dispute also proved the important point

, .135
that:

... States are not required, against their wishes,
to -suffer substantial harm if compensation is tendered.

However, this statement cannot be left without comment.
The Special Rapporteur, in considering both the Canadian
and American arguments, saw that while harm had to be assessed
within a particular context, one did not want to arrive at
a situation where a State's freedom of action would be little
less than paralysed.?!?®6

Bearing these concepts in mind, it is now proposed
to consider article 8.

Several observations of a general nature will be mac

on the nature of the concept of appreciable harm.

PartEhB s Abpreeiabl enHamm
= t

Q

It is of importance to note that article 8 and the

1

rineciples established by Mr. Quentin-Baxter are based on
P y

the same underlying philosophies.’ Thus, the maxim sic utere

tuo ut alienan non laedas is used by both Special Rapporteurs

as the basis of their rules. Again the abuse of rights
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principle and thc'princip]e of goodneighbourship ('voisinage'
which as Mr. Schwebel points out emphasizes the neighbour's
duty to tolerate inconsequential or minor interference
as opposed to the former doctrines that stress the restrictive
aspect of the property owner's use rights)*’ (play roles
in establishing the foundation of the topics.

In arriving at the concept of 'appreciable' harm the
Special Rapporteur, Mr. Schwebel, observed from material
138

researched:

Harm of some significance is required before the legal
interests of the affected State would be infringed.

The qualifying terms obviously vary, although it 1is

not as:readily ascertainable whether the same or essentially
the same degree of harm is intended to be imparted.
'Substantial', 'significant', 'sensible' (in

French and Slkﬁliu}‘) and 'd'uﬂ eciable' (especially

in French) are the adj ctives most frequently

employed to modify 'harm'. -

He notes that the sic utere tuo ... maxim has thus been

almost always limited by the use of such terms.!3? The

Special Rapp rteur concluded:'*?

In its use of 'appreciable', the Commission desires
to convey as clearly as possible that the effect

or harm must have at least an impact of some
consequenge, for example, for the publiec health,
industry, agriculture or environment in the
affected system State, but not necessari]y

a momentous or grave effect, in order

to constitute transgression of an interest
protected by international law.

The aspect of harm being of a certain level is essential
to the topic of Mr. Quentin-Baxter. Loss or injury is a
pure question of fact here, and "its legal significance
has to be estimated with regard to any available criteria that
help to establish the shared expectations of the States con-
cerned."*! It is remarked that in the first and second reports,

the term 'substantial' was used to qualify ‘'loss or injury'
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t been used in the Third PReport.
the heading 'Making the rule more definite and
he Special Rapporteur, Mr. Schwebel., said:l%?2

he time has come to cast the sic utere principle,

priately qualifi d, as a clear rule with

ct to international watercourse rchc“u. The
ical case, ..., is the Canada-United States
Smelter arbitration.

Lake Lanou

X was also used to give support to this proposal.l"3
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power

pecial Rapporteur, Mr. Quentin- Baxter, was equally
of casting the sic utere into a working rule of
his topic.

pecial Rapporteur, Mr. Schwebel, did not make any

ent of what the Trail Smelter case established.

£

e went on to survey natural and man-made hazard

ded that States may be held responsible for harm

-

such tuations. Thus, for example, he observed:

in rare instances give way; s
chemicals may amount to more
em to be studied'. Damage may
nvolve, among other irrevers;blw

oss of thousands of lives.

SO noted:l47

a highly beneficial use or a combin[a]tion of
downstream - ... - may result in appreciable
to one or more upstream system States.

ver, the refusal of a lower ri
-+
L

(as indicated or appropriate under the

circumstances) may be adjudged to deprive an

upper
Thus,
has by not
that appre
that there

appropriat

riparian of its equitable participation.
it is clear that the Special Rd}bh%teur, Mr. Schwebel,
going into the qﬁcsfion of wrongfulness recognized
ciable harm may occur from a beneficial use and

was an obligation to pay compensation or make

e reparation. If a State refused to do so it
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could be held s

ble for deprivin
its equitable participation.

Finally, itois! subnitted that the following

the underlying philosophy of the concept appre

89

Just as important as the text of 'appreciable'

the construction of the just balance in the
aspects of determining, and then quashing
charge or imposing, or excusing, a finding

in
appreciable harm.#® Every efjo“i has been
-+
| 89 §

to heed the clear insistence that n systen
be entitled to brandish a 'veto' over the ]

of a State proposing a mo Qil‘ChKWm
of the international watercourse system
with affording each possib
State access to the Jdcts and respectable
opportunities to evaluate *no situation
and to propose or to consider adjustments
to resolve the question, and even to

have its. findings challenged.

bly adverse:

*(A footnote states:!®?

Of course, there may be some
being justified in some cases.)

St

It is submitted that this is precisely wl

Special Rapporteur, Mr. Quentin-Baxter, seeks to estab!

in his topic.

IV

The Special Rapporteur, Mr. Schwebel, concluded

view on the proposed article by noting that:!?®

The duty to inform and to oon%‘lt and then t

the

O

damage without compen

out a solution that obviates d app
harm is now cardinal in the fi red
water resources. To proeceed of

the sovereign Jn:arest of other system States
often may cons t1 itute culpable behaviour,
contrary to existing international law.

Finally, not so much 'right' is given the systen

State claiming that it may be
it is permitted to convert i

harassment of the proposing State.

(=)

The above then are the salient features that

Special Rapporteur saw as the factors that will go

towards

his

work
reciable

o

t interest
and that of the international community into
S
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composing the article on responsibility for appreciable
harm.

It is clear from the approach taken by the
Special Rapporteur that his observations on the funda-
mental concepts that go towards the proposed article
are in accordance with those principles elucidated
by Mr. Quentin-Baxter. (Thus, one noted that: 'harm'
must be of & certain degree; that injurious consequences
may occur from a highly beneficial activity; that
irrespective of the activity loss or injury will have
to be compensated for: that it is on a balance of
interests that a State will be held liable for appreci-
able hafm; fhat negotiations are of prime importance;

Q-
L

that the fundamental principle of a State's freedom

patible

e
(6]
ﬁ
H
e

of choice to act within its territory

Q

with adequate protection for interests of affecte

S Earieichw)

However, the concept of appreciable harm as clearly

P

(l

demonstrated by the article is based on'a rule of pro-

hibitien.

It is equally obvious that operating simultaneously
is a balance of interest test that may preclude wrong-

fulness if all given factors are weighed.

Articles3(1l) and 8(2) establish the general

(03]

prohibitory rule, breach of which entails wrongfulness.
1. The right of a system State to use the water
resources of an international watercourse system
is limited by the duty not to cause appreciable
harm to the interests of another system

State, cv‘e“t as may be allowable under

a determination for equitable pax I
for the international watercourse Sygtem
involved.

ion

’)
Q
(‘1‘
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2. Each system State is under a duty to refrain
from, and to restrain all persons under its
jurisdiction or control from engaging in, any
activity that may cause appreciable harm to

the interests of another stem State, except
as may be allowable under paragraph 1 off Ehis
article.

=
L

However, it is clear that not all harm is wrongful.

(U}

rﬂhu

(V)]

» as 1t has been observed in the context of equitable

participation, it is through a balancing of interests

that one arrives at the conclusion that appreciable

harm is not wrongful. 1f -one says this then it is

clear that two systems of obligation exist. One estab-
shes that causing appreciable harm is wrongful.

The other egfablisAeS that if means of achieving certain

aims of systém States pay reasonable regard to the

Hh

separate interests of other States, injurious consequences
that are incidental to their activities do not in

themselves entail State responsibility for a wrongful

act. In this case, some form of reparation will need
to be worked out unless a system State consents to

1 51

foregoing its equitable particpation.
Article 8(3) establishes that the proposing system

State has to give prior notice of a proposed use

if the use may cause appreciable harm to the interests

of another State. The point .to note is that the
Proposing State gives prior notice. It decides if

appreciable harm might be caused to the other State's
interest before it gives notice. Thus, the initial
decision is left in the hands of the proposing State.

Under the equitable participation (article 6(2)), g

the acting or proposing State must seek consent of another




State to make sure the other State is not deprived

ts equitable participation. However, the other
also has a right under article 7(1) to question

the proposing system State about its proposed use.

Anita eles8 (38 states:

Before a system State undertakes, authorizes
or permits a project of programme that may

cuase appreciable harm to the interests of
another system State, as determined on the
basis of objective scientific data, notice

accompanied by technical information and
data shall be made available by the former
State (the proposing State) to the system
State that may be affected. The technical
data and information provided must be
sufficient to enable the other system
State to determine accurately and

to evaluate the potential for harm

of the intended project or programme.

Article 8(4) sets down a period during which

the affected system State is allowed to evaluate

potential for harm. It is noted that until the other

State has evaluated the proposed use, the proposing

may not initiate the proposed use unless i

obtains the other system State's consent.

an

The proposing State unc
article shall allow the uL}m L,fm State,
unless otherwise agreed, a p of not
less than six months to (Tu‘v and evaluate
the potential for harm of the project

QL programne 3111’\ to communicate
its determination to the proposing Sta
The proposing State shall co- oﬂ«ru\ &
the other system State should additional
data or information be deemed to

be needed for a proper evaluation. During

He.
®

m
=

the said or agreed upon evaluation period,
the project or programme may not be initiatec
without the consent of the other system Sta

er nﬁﬁagraph 3 .0f this

Article 8(5) is the most interesting paragraph

of artiele 8.

9. If the other system State under paragraphs
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3

and 4 of this article determines that the intended

project or programme would, or is likely to,
cause appreciable harm to its interests and
such harm is deemed by the other system Stat
not allowable under the proposing State's
equitable participation, and makes timely

e
{1

communication thereof to the proposing State,

the proposing State and the other system
State are under a duty, promptly after

communication of such determinations to
the proposing State, to consult with the
objective of verifying or adjusting the
other system State's determinations, and
of arriving at such modifications of the

intended project or programme by negotiation

as will eliminate any remaining cause
of appreciable harm not allowable under

the proposing State's equitable participation,

except that compensation acceptable to the

other system State may be substituted for
project or programme modification.

Under this drticle the other system State, after

evaluation, finds that the proposed

of causing harm to its interests. However, this
all the other system State has to allege. Lo =El

It s

use has the potential

has teo sitafe that sueh harm is deemed to be 'not allow—

able under the proposing State's equitable participation.
Thus, there are two links to the eva]uaﬁion process.

The first is on the technical data and information and
such other data and information as may be requested

under paragraphs 3 and 4. The other is an evaluation
from the aspect of equitable participafion. Equitable

participation, will

encompass equitable use determinations.

Thus, good faith consultations may be entered into at

the request of either system State.

use determinations have to be done upon an objective evaluation! 52

Also equitable

of" the' various factors.

Once the other system State determines there

1

S el

potential for appreciable harm, the next step is for the
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system States to enter into con

results may be achieved:
(1) that modifications will ta
be an elimination of the o

not allowable under the pr

participation; or

(2) compensation may be substi
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sultation. Here, two
ke place so that there will
ause of appreciable harm

oposing State's equitable

tuted for modification.

As one is dealing with a proposed activity, it is possible
to have an either/or situation - either the source of harm
is removed or compensation paid.

However, it is clear that harm of a 1eyel that is
not appreciable may be allowable. Also allowable is

harm of an appreciable level if

able participation of a8 State.

allowable if it is compensated

all harm is not wrong Also t

i me to

choice of either negotiat

= ition

O 5 n

or, if it accept compen

that the other State is not obl

in lieu of a modification of pr

Article 8(6) deals with th

system State failing to communi

its determination of the DOS

phieloy:

proposing State has complied wi

may go ahead with its plans.

responsible for any subsequent

Operates as a form of estoppel

Q
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Article B(B) states:

CEin s
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If the
article

other system te
fails to communica

38513

it falls within the equit-

eciable 3.8

harm

for. may conclude
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he oither State given the

wards modification of plans

One so conclude

may also

.
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oposed use.

e situation

cate to the

ed use So long as the

th paragraphs 3 and 4, it

The proposing State is

harm. Thus, this
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its determination that a project or programme would,
or is likely to, cause appreciable harm within the
period provided under paragraph Y4 of this article,
the proposing State may proceed to execute the
project or programme in the form and to the specifications
communicated to the other system State without
responsibility for subsequent harm to the other
system State from that project or programme,
provided that the proposing State is

in full compliance with paragraphs 3 and U

of this article.

Article 8(7) considers the situation when a system
State feels there is an urgent need to carry out the proposed
use but that there is a probability of appreciable harm
being caused. In this situation, again, the proposing
State 1is obliged to go through the procedure set out in
paragraphs é; 4 and 5. It must 'formally declare and
demonstrate' that the proposed use is of utmost urgency.
If it has complied with the articles 3, 4, 5 then it may
carry out the project. However, this again is qualified
by the fact that the proposing State must demonstrate

... willingness and financial capability to
compensate the other system State in full measure,
by way of guaranty or otherwise, for all appreciable
harm caused.
The paragraph does not relieve the proposing State of its
duty to consult and negotiate in this case. The point,

though, is would this paragraph allow a:proposing State

to carry out a proposed use while consultations are going

on? It presumably does. Here, the factor of utmost urgency
takes precedence over appreciable harm. Again, harm here

1s not wrongful. Thus on the grounds of utgost urgency

for a proposed use, appreciable harm caused to another system
State is not wrongful. .In this case it is only a regime

of reparation that the other State must look to if harm
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The point here is that
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States do not observe the p

other
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programme to the other

accordance with paragraph

96

system State that the

project or programme in question is of the utmost
urgency, the proposing State may proceed without
further delay with the Drojcct Or programme,
provided that the proposing State is in full
compliance with paragraphs 3, U4 and 5, BhE SElslhls
article and provided that the proposing State

ss and financial capability

I system State in full
ranty or otherwise, for
aused thereby. In sueh
tate shall be liable for
aused by the project or
system State. No ;ﬁcvisjon

1 relieve the proposing Sta
1t and to negotiate in

5 of this article.

cilable differences, resort

expeditious procedures of

the parties.
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provisions of these articles.

LaEes:
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all incur liability for the
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the project or programme in

all harm, irrespective of
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has to be paid for when syst

rovisions of the article.

is suffered.
Article8(7)}.states:
In the event that the other system State under paragraphs
3, 4 and 5 of this awt*c]e communicates its determination
'?hat.tne intended project or programme would, or
1s likely to, cause appreciable harm to its interests
and the proposing State formally declares and




It is submitted that this paragraph raises several
problems. The first is: how does one decide if there
has been failure to comply with the provisions of the
article? From the third paragraph, it was established
that the proposing State evaluates whether appreciable
harm would be caused by the proposed activity, Thus ,
if on its objective evaluation it holds that no appreciable

harm will be caused, it need not submit its plans to the

other State. However, what if harm does occur? Does
the proposing State have to pay? On the authority of this
paragraph, it does. Is this not similar to one of the
findings in :the Trail Smelter case? That irrespective

of no wrong being committed, by virtue of harm done, com-

pensation must be paid.

What if the other State maintains that it suffers

appreciable harm? Again under the paragraph the proposing
State will have to pay. However, is not compensation
the cheaper way out of a situation? Would this not in

turn provide the proposing State with a licence to undertake
any activity it feels will not cause appreciable harm?

The problem of a proposing State evaluating the proposed
activity in relation to the effect it will have on another

State runs contrary to Lake Lanoux. The Tribunal stated

that it was up to the affected State to decide if its rights
were prejudiced. Thus, if the affected dta'
its rights are prejudiced under the paragraph, the proposing
State has to pay.

The fact is that this paragraph is akin to an all-

embracing strict liability type provision. Every time
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harm occurs the proposing State has to pay . On one

end of the scale this might encourage States to carry

out activities without taking due consideration of the

righter of other States. Compensation will always be
paid for damage done. On the other end of the scale

every time the other State alleges harm, the proposing
State has. to pay. It 1s wrongful not to pay. However,
.1t is not wrongful to carry out the activity.

The overriding emphasis is on harm caused. Reparation
has to be provided whenever harm is caused. This is
not akin to Mr. Quentin-Baxter's treatment of harm.

To arrive aé”wh@ther reparation has to be paid under

his regime, one has to, by a balance of interest test,
decide whether the acting State is liable. Thus, under
Mr. Quentin-Baxter's regime, on a balance of interests,
an acting State may not be liable to pay reparation for
harm done.

How does a State get over the fact that it has to
pay for harm caused if it does not observe the article?
It would have to give notice to the other State every
time a use is to be made where harm might occur. However,
there is no provision in the articles that says this.

The only problem then would be where does one draw the
line at what harm should be tolerated as an incidence
of the goodneighbourliness principle and what should
be  paid fow.

It is submitted that article 8 as it now stands
does not adequately deal with the concept of appreciable

harm. It does not do justice either to all the issues
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the Special Rapporteur raised in his consideration of
the material, leading to the article.

It is submitted that the incorporation of
Mr. Quentin-Baxter's principles will provide for a
complete appraisal of the concept and will realize
Mr. Schwebel's vision of the article.

Thus, a preliminary stage should be incorporated

in the determination of appreciable harm. The method
of approaching the proposed activity should be as ouflined
by Mr. Quentin-Baxter. Thus, if there is the prospect

of harm the acting State should notify the affected

State. . Either State may initiate negotiations.

The activity-will be evaluated and agreement as to

whether a regime need be established decided. These
negotiations will reveal whether there is a question

of prospective harm. If prospective harm is likely,

it will help determine the seriousness of such harm.

If harm is determined to be of an appreciable extent

then the rules as established by the article should

apply. These preliminary negotiations will also serve

to regulate the consequences of harm that might not

be of an appreciable extent. The result might well

be a State modifying its plans to control the harm,

the affected State agreeing to tolerate the harm or

some form of compensation if at all necessarQ. Thus,

the introduction of these rules will evaluate the proposed
activity in an efficacious manner; without curtailing
the system State's sovereignty: Further, such a

Procedure may exempt the proposing State from paying
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CONCLUSION

Our preliminary enquiry in Cha

+

hat for the purposes of non~navigational uses, an inter-
national watercourse system was relative in character.
It was in certain situations that the watercourse was

treated as an international watercourse system. nly

-to those particular situations did the articles proposed

-
A

o SRS S e o = S e g S P P
international watercourses

by the non-navigational uses o
report apply. Thus, the fundamental -and preliminary

enquiry was to isolate the circumstances to.which the

proposed articles were applicable. Three situations

were discovered when a watercourse system was an international

watercourse system, thus making the proposed articles

applicable. These were: (1) when a proposed by

B

certain system States would affect adversely and to an

appreciable extent another system State's use; (2) when

a proposed use was to be made of the whole international
watercourse systemj; and (3) when the watercourse was
said to be a shared natural resource.

Several problems were encountered when the writer
tried to determine just when a system State would parti-
cipate in a system agreement affecting the whole inter-
national watercourse system. It was considered that
article 4(1) may be read as an expression of the policy
that system States should take an integrated and co-ordinated
approach to the use of the international watercourse system.
The object of this approach was the maximum utilization

of the international watercourse system. Internationalizing
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the system was a means of allowing this integrated and

~o-0ordinated anproach f’\ DEe DUOUT  InTc f % H

co—orailildied dpprodch O R POt anite et ect riowever,

ma RE Ttertae n aPDeet 19 Q 3

as the writer's perspective was coloured by the concepts
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used by Mr. Quentin-Baxter, the enquiry was pursued to
S A s A rEPICS s = - -2 . $

determine when all system States would participate in

= "o+ T+ o =7 o1 = 4

sieh agreenencs. 1T was proposed that the article basically

> 3 o =] +- - — -+ + ¥ 4 - - = e
gave 1n general terms an entitlement to participate to

system States. It was then proposed that this entitle-

ment was used in the situations when some conflict
of uses, some interest beimg adversely affected to an
appreciable extent arose. This proposition was substantiated

in the study--in Chapter I, Part B, on the duty to negotiate.

The.concept of a shared natural resource was

noted to be of a relative character. It came into existence
when use was affected. This led the writer to the enquiry

of what affected meant. From the articles it was proposed
that affected was qualified by adverse and quantified

by appreciable extent. The proposition then forwarded
was that a shared resource came into existence when use

by a system State adversely affected to an appreciable

extent another system State's use. The concept of a shared

\

resource at this stage of the enquiry was seen as not
adding anything new to the articles. It was question-
able whether there was a need for such a concept. M
retrospect, it appears to support the principle of inte-
gration and co-ordination éf use of a watercourse system.
However, article 4(1l) sets this out. It is questioned

whether in effect this articlée on shared natural resource

puts into practical terms the wider policy oriented




article ¥ (1)y by limiting a system State'’s right to parti-
cipate in a system agreement.only when its interests are
affected.

The duty to negotiaﬁe was considered of prime
importance to the international watercourses topic.
It was examined in Part B of Chapter I in this paper.
Thus it ‘was moted ‘that 'in  artiele : 3 '“the duty only
arose id cnecessary. This was taken as a clue to the
question as to when the proposed articles were applicable.
The reasoning used here was that as system agreements
where the ngggz>of the proposed articles and negotiations
the means of arriving at this object it foliowed that in
determining the underlying philosophy of negotiations
one could deduce when the proposed articles were applicable.
Thus, it was concluded that the underlying philosophy of
the duty, was that it could not exist without at the wvery
leasit ta) cenfl et off lintenesEsisitud tion:. This finding
in turn was used to arrive at the conclusion of when system
States would participate in system agreements involving

the whole watercourse system.

The all important object of the duty to negotiate

is the system agreement in the watercourses topic. e
is the prime purpose of the articles. Through a comparative

study using Mr. Quentin-Baxter's concept of negotiations

e

and 'agreements' and Lake Lanoux, the

\

uty to negotiate

and system agreements were critically analysed. It was
submitted that the 'system agreement' was the equivalent

of 'prior agreement' in the Lake Lanoux context. This

conclusion brought to the surface the problem of allowing
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one State the right of 'veto'! of another's activities.

The writer at this stage wishes to propose that better

suited for the purposes Qf the topic would be the incor-

poration into the articles of the concepts in relation to this area
put forward by Mr. Quentin-Baxter's topic. These concepts

are critically examined in Part B of Chapter I. For eup

e

=
il

purposes, it suffices to say that States should be f
encouraged to determine if a system agreement is necessary.
It is necessary they should then decide when a system
agreement should be concluded.

An ancillary point that was made in the paper

was the promotion of the negotiations as a means of dispute

avoidance as opposed to just being a means of dispute settle-

ment.
In Chapter II the concept of equitable participation
was: situdied. Ithis 'noteds that the 'writer ecame todal con~—

clusion that the material used by the Special Rapporteur

pointed to the conclusion that an underlying philosophy

of the concept was based on the same underlying philosophy

of the concept of appreciable harm. This underlying

philosophy also was used by Special Rapporteur, Mr. Quentin-Baxter.
Thus, the concept sometimes expressed by the Latin maxim

sic utere tuo ..., the goodneighbourship (voisinage) principle,

the abuse of rights, or simply the fact that a State's freedom
to act is limited by the obligation to respect the equal freedom

of others, is an underlying philosophy for the concept of

xter's

equitable participation, appreciable harm and Mr. Quentin-Be

topic. However, in the equitable participation context,

[

although this is proved to be an underlying philosophy, another
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dimension is added to the concept - that of maximizing

use. It is with some discomfit that the two concepts

are made to fit tog d to an almost

gether, and one is le

A

impossible task of reconciling these two concepts - one
triggered off by 'harm' the other by 'equitable user
of a shared resource'.

This brings one to the conclusion that right from
the beginning of the paper was seen emerging - the fact
that there are two competing doctrines that form the
underlying philosophy of the articles on the topic of
non-navigational uses of international watercourses.
The root cause of why these philosophies are competing
and incompatible is by virtue of the fact that they are
promoting two fundamentally different concepts. With
the concepts of equitable participation, shared natural
resource, system agreements, prior consent (as in article
6(2)), all system States being entitled to participate
in system agreements affecting the whole watercourse system,
there is a definite move towards the modification of the
rules of State sovereignty. Thus, what is being established
is the concept that the system States are 'joint-owners'
of a shared resource. Thus, this concept of joint-
ownership of a shared resource, in fact, internationalizes
the watercourse system and makes the articles applicable
every time use has to be made of the system..- The point
ig4An thisg particular context of a watercourse system,
the worst fears of the Lake Lanoux Tribunal in terms of
giving a State a power of 'veto' over another State's

N

activities is interpreted differently. The rules, here
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established would be read as representing a regime con-
structed for 'joint-owners'.
However, there is the equally important concept of

'appreciable harm' that was analysed in Chapter III.

b))

The Special Rapporteur in advancing this concept was
adamant that State sovereignty should be preserved.

Thus, under the appreciable harm context, no State may
have the power of 'veto' over another State's activities.

The Special Rapporteur, Mr. Schwebel, endorses fully the

T

Tribunal's decision and emphatically stands up for the
rights of all system States to have the freedom to carry
out activities within their territorial jupisdicfion
conditional upon not causing appreciable harm to another
system State's interests.

It is important , first, for the Special Rapporteur
of the non-navigational uses of watercourses topic to
decide which doctrine he wishes to promote. What is
suggested is that the importance of State sovereignty

be retained and a regime built on the concept of equitable

harm be established. To this end, the concepts used
by Mr. Quentin-Baxter will prove invaluable. How they

will be used is outlined in Chapter III.
The concept of equitable participation should be

retained as a factor that helps determine whether appreci-

0N
®

able harm would be caused. Thus, the equitable us

4=

determinants of article 7 will prove valuable in the

balancing of interests when evaluating the activity.

It is suggested that the attaining of ‘the concep

=)

0

m

of equitable participation should be aimed at.




108

Thus, a general article that embodies the concept

O |
of equitable participation should be promoted as a 'policy
oriented' ultimate goal in the area of international

watercourse systems. However, for present purposes

it is more important to draft articles using a pragmatic

—

approach towards establishing shared values for all svstem
ppb g
States, incorporated in rules that may be followed by

ailell ..
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"]. System States are under a duty to settle disputes
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"(d) Where the difference between the system States
involves the development, protection or control

of the international watercourse system, the
above principles, mutatis 5, shall apply.

"3, System States shall use their best efforts to adjust their
differences regarding the development, use, protection or

control of their shared water resources with the view to
avoiding the emergence of disputes.
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