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- INTRODUCTION
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The deportation legislation of New Zealand has

o

undergone major changes since 1977. In particular, there

1

has been the enactment of appeal procedures for persons
liable to be deported. These changes are a reflection of
the changing attitudes towards the obligation of a state
in respect of its powers to deport a non-national, and of
the changing judicial attitudes as to the courts' power to
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a deportation order. 'he developments
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By far the greatest number of people deported from
New Zealand are prohibited immigrants and persons who have
committed offences against Part Il of the Immigration Act
1964.° Part [I deals with the permit system under which
temporary visitors to New Zealand are subject. hat is,
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llant to a foreign government to serve
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a sentence ot imprisonment, and this could only be lawfully

done by invoking the machinery of the Extradition Acts
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The language in the 1953 legislation duplicated
that found in the 'emergency legislation', and there was

therefore a reasonable assumption that Parliament
e 18

accepted the earlier cases as good law. It was said

that in the case of deportation, much of the purpose of

the legislation would be defeated if an alien had a right

to be heard before a deportation order was made.

It was this body of case law which was held to
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A meeting with minister took place, the minister heard
representations and it appeared that he had not refused

any request, for informatdon.

Furthexrmore,, in, the case! Schmidt. ar. Secretary of

State for Home Affairs, which was cited by Quilliam J,
there were murmurings that the courts might no longer be
prepared to-cont to hold the view that natural justice

principles were not applicable. Lord Widgery said:
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Secretary of State to disclose information which the
deportee was unaware and which the Secretary considered

to be persuasive to ordering deportation.

Similarly, in two Australian cases, Murphy Fo,
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said that

juridically,

fnatural

fair play

justice is but fairness writ large and

in action. Hence ; '1t "may 'be fsdid

that“'fairness’ “and 'matural 'justice" 'are merely synonyms
for the one concept of 'fair play in action’. Any
difference is purely semantic.

the cases, “it could 'be said that there 'is 'How
a 1llingness on the part of the courts to review
a decision when there are allegations that
there has been unfairness in the decision-making process,
which is of a procedural nature.
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commentators, that

international law there is a recognition




States ratifying the Covenant are under an
obligation to provide a right of appeal for persons liable

to be deported who are lawfully within the territory of

the state. However, there is no such obligation where a

—

person 1s deported on the ounds of national security.
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Countries of the European Economic Community are
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obliged to provide minimum procedural safeguards fo1
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Changes in deportation legislation have been made

in other countries as well as New Zealand, whether due to
the obligation to make domestic law conform with
incernatiiongl 'standandst or totherwicial In" Canada, 'the

Immigration Appeal Board Act 1966-67 established an

. 3 :
independent body to hedr appeals.
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have the same opportunities to appeal against their

. 4
deportation. ™"

It 1s.in .this setting of (changing 1judiecial sand
international opinions that New Zealand's deportation
legislation has been vastly reformed. There has been
a move away from the situation of wide and unfettered

Ministerial -discretions inithis- area. Instead
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III.  DEPORTATION PROCEDURES UNDER
PART IV IMMIGRATION ACT 1964

The Immigration Amendment Act 1978 repealed

Part IV of the principal Act and the Aliens Act 1948.
In their place, it substituted a new Part IV which
contained extensive provisions dealing with the deportation
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of persons convicted of offences after residing in
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New Zealand for a certain period, terrorists and persons

tutela threat fe-national
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appeal in respect of the first two groups of people.
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There is no provision stating that the deportation
order is to be actually served on the deportee. This is
ofly “implicit from sSections Z2R(1) Y 22002y ‘andi2lG(2}.
However, of course, in practice notice is served on the

deportee. In most cases, as the deportee is serving a

prison sentence, notice of the order made against him is
sent to the Superintendent of that prison. In other cases,
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1t 1s sent by registered mail to the deportee.

'he situation of notifying a person of a deportation

order made against him is unsatisfactory In some
given months even a year
o AP -
ly been made.” In the case
1 EE of prisonment, it would
I, £or notice to e gliven as
1S made

The person liable to be deported i yiven 28 'days
to leave the country voluntarily under sect i
[he 28 days are calculated fz the day on e order
¥ a“copyef'it 'is ‘Sevved ‘on'hinm.

[t is clear from the plain words of section 22A
that this period cannot be calculated from the date on
which a "written notice'" of the order i erved on the
deportee. he words "written notice" onl ippear in the
sections providing an appeal t 1s only after an appeal
has been filed, heard and dismissed that the period of
28 days is deemec o commence aft the e whe the
written notice is given to the deportee

Thus, it appears, that where appeal has taken
more than 28 days to be lodged and heard from the date
that notice of the order i iven, and is ultimatel,
dismissed, then the 28 days' 'grace' given to the deportee
has automatically expired. The deportee-appellant has no
opportunity to leave voluntarily and is subject to the
deportation procedures in section 20.

51 Idem.
52 Pe'a v. jration (1979) Deportation

Review T
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53 S.22H{2) .




Where an appeal is in the process of being heard,
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the order is suspended until the final determination of

the appeal.”” (Note that there is no appeal right for
deportation on national security grounds, hence, only
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section: 22A(1) is applicable to this situation.

On an application for review, an interim order
may be applied for by the applicant under section 8
Judicature Amendment Act 1972 (as amended). In order to
preserve the position of the applicant, the court nay
declare that the respondent (that is, the Department of

Labour) ought not to take any further action pending the

c 5 have re d¥ st ipranit as der on the
grounds ' that' such a person has no rtight to remain i
New aland.™ ™~ hey have no 'position' to preserve
However, it is submitted that a person who is resident
in New Zealand is in a different situation Hies halshan
Ctation  of" remaining i1n Ne Zealand. Iliereltores TE
a deportation order is made against him and he seek
review his 1 C¢ >f obtainin In interim order 1th the
eftfect yf dela 1. T2 HTs klf;A\"" ition tall Fter &b \ ~
proceedings 1Tre greater
Finally, the minister has the power to apply to the

Jisraek Court! for. an ( for the custody a detentio

t the deportee until he is placed on a ship or aiz 1 ft
that 1s leaving New Zealand The District Court Jud;
hearing the application must be satisfied that this cour
S necessary in the publi INEtel , and he may ha
regard to evidence that would not be admissibl in a .
01 Law Sl ordet CO ¢ C1dEe
54 S 2 2H {

b Movick v. Attorney- neral 1IREs 2. Mo i Re 545
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IV DEPORTATION REVIEW TRIBUNAL

A. Persons Entitled to Appeal to the Tribunal

The Minister of Immigration may deport a person who

convicted of an offence committed before he has resided

92}

in New Zealand for a period of two years after his 16th
birthday, and this offence is one that a court has power

to 1mpose imprisonment for.>’ Under section 22(1}(b), if
the offence is committed in New Zealand before the person
has resided in New Zealand for five years, then the
Minister can only deport him if he is sentenced to

S Or more. If the
offence is committed outside New Zealand, and a New Zealand

- o 1 o~ o DS Y Gsad T O I ’ TMMNT 1 SANME C o~
court has convicted and sentenced him to LApXisonment. o

a period exceeding 12 months, then the protection of five
years' residence does not apply. Finally, under paragraph
(c), a person may be deported where the court has certified
that the person has been convicted of an offence before he

has resided in New Zealand for five years, or of an offence

committed outside New Zealand, and in either case the court
is empowered to impose a term of imprisonment for 12 months
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has recommended deportation.

20 the writer to be any reason
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Intended at all. Ine daistinction may have been c 1Ee

person has resided in New Zealand for over two years and under
e - a7 o } ~ ]
L1VE ears. In the former, the person must be sentenced
E 1 3 s NV (L 13n o ) m nt+hece | AT »
to a term of imprisonment exceeding 12 months before a
7 S22 L) (d)

58 t s pointed out in an
| 1t oEfieral, his £ixn:
to suggest that the writer had interpreted the
section incorrectly. However, 1t is submitted, that
the section clearly makes a distinction between
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deportation order can be made. In the latter, it is only
necessary for the court recommending the deportation, to
have the power to do so. No doubt, these provisions in
respect of the length of time of imprisonment are supposed
to suggest that deportation is intended only for persons
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who have committed serious offences or crimes.

In contrast, under section 22(1)(a), a person

having resided in New Zealand for less than two years may
1 ¢ g | B~y « y S o gy ~ " ni1ch } 3 I 1 1IMmnrTric T
D€ depor ted for dly OIIence llll‘;l\u\u‘ln DY 1Mp1I 1sonment.
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Under section 22(4) a person who is ordinarily

resident in New Zealand is deemed to be 'residing' in

New Zealand for a year if he is not absent in that year

(

for more than 30 days from New Zealand. A person who is

not ordinarily resident in New Zealand and who stays in

the country for less than a total of 30 days, is deemed

not to be residing in New Zealand during those days.
All three paragraphs of subsection (1) use the phrase
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'(whether or not continuous)' after talking about their

respective periods of residence. [t appears therefore,
that for the purposes of section 22(1), it is not
necess )T a person to have resided in New Zealand for
t1ve yedrs cont In erdey to 0 in the benefit of
such a period o 5 ather, it seems that one
could accumulate the years that one has resided in
New Zealand, after ting one's periods of absences
T the countr)
There is a time limit on when a deportation order
can be A bysthe Minister in the 'situations provided
for in section 22(1).°%Y 'his is desirable, as a person
falling under subsection (1) buld have a right to kno
a )ONn as ) ssible whether he is ) be deported or no
e 71"_]1J‘ 1ust 0De AL;]\. uA'?'vxi' 1 X 10Nt fI-‘" t] 1at
when the person is released from detention, or where eTe
1S no sentence f imprisonment, from the date of his
canvietio
[t was suggested to the Statutes Revision ttee
that six month s 'guad long enough for any ficient
Department to act and long enough for the deportee to
remain in State of uneerhain s [heTe 5 eVen _mor
force in this argument for people who are vin ntences.
he time for the Minister to order deportation in these
circumstances, tended by the length of the sentence
60 = (9
61 onnecil fer Ciwvi iberties "Submissions to
the Statutes Revis mmittee n the Immigration
Amendment (N - h) Bill 7 “
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A complaint was made ° to the Ombudsman in the
case| where a prisonegyr,, servimng a, three  year: sentence, was
kept guessing for 18 months about whether he was to be
deported. This is typical of a situation which can arise

under. the Act. An early decision. to depoxt is.desizable

V7]

from the viewpoint of the person in prison as decisions

by the Justice Department as to home leave and work parole

p

cannot be considered until a decision to deport has been

MYova e . SRR T < Yos, 1 s e v {
The Ombudsman suggested that the Department of
Labour should give some form of interi reply as to
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imposed the penalty for the offence committed by a person
making him liable to be deported, it would be more
desirable to have a body, diverced from this task to. hear
an appeal on the question of depertation.. | Further,,it
eous| to«the

was felt that having a tribunal was advanta
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Members may be removed from office by the Minister
of Justice for disability, bankruptcy, neglect of duty or
’ : - : A :
misconduct, or they may resign at anytime. beputies

may be appointed and may act as a member where any member

N

is absent from a meeting. ? In the event of sickness or
incapacity the Minister of Justice may appoint another
person to act in place of that member. > These provisions
remedy the situation where one member may be unable to sit

on an appeal because of a personal interest in the case.

4t

As all three members form a quorum, the tribunal would not

was: unable to sit.

be able

The members! are @motypersonal ly (Liable. fog. @ets
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, 1ts

have

in premises close to the appellant's residence or place
of imprisonmunt.bw [£ the -appellant 15 . in prisen, the
practice has been to have the hearing outside the prison
premises. For this purpose, the Secretary of the Tribunal

arrange

th
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provisions of 8 Act that may be a

n 4A dealing with persons who may be entitled to
ction 4D - the power of the Tribunal/Commission
witilesses;c sectione b the protection of persons

beforeithe: Tribunal ,sectiony 7 witnesses'
and certain offences under section 9, for

ailing to produce document

is noted however, that even these provisions

t to the enactment under clause 10, Fourth
that the Tribunal shall regulate its own
151 4% thinks fit his power is in turn subject
g stated in the 1 ratient Act 1964 andvrdts is
the requi of natural justice
erson who intends to appeal n a deportation
against him must file a ippe: the fo
yidtheoSecretary: ofadustice [he appeals >
to the Tribunals Division, Head Office in
"7 within 28 days after the order 1 COpY
notice of it is served on the appe Nt . [here
ision for the appeal to be sent 1y wl e else
1s i1nteresting to note that unde “tion 204,
to be not deported is to be made within 14 S
re limited period offices of the Department of
able to receive request nobehald of) th
lowever, the longer period to- 1 in appeal
bunal seems justified where an appeal must be
Loviene b lace seumslars
the first dratt o the Bdll, : 5 to the
ere to be made within 14 da Lt 0 submitted
. Council for Civil Liberties that the Tribumnal
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there to be some provision for extending the time to

appeal and proposed to discuss the matter with Parliamenta ry
Golmsels [n the end, the Statutes Revision Committee
reported the Bill back to the House with the changes, inter

alia, that the time to appeal be 28 days and not fourteen.

As'soon ‘as practicable, after ‘thé appeal is filed,
1 1+ 1< ~ “ATTA + ~ he a3 Iy " 3 = ~ 1 rMmina+ ¥ 90 4
1t 1s referred to the Tribunal for determination. [he

[ribunal notifies the Minister of the appeal and sends a

cepy of it 'to him. ‘The Minister is givenm time to 'mo¥i fy

[t vappears that in practice will send in a
full report giving his réaso the deportation
"\1&.‘1
he Tribuna -an require either party 'to s )1y an
formation which it requests regarding the case [he
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interpreter should the appellant require 1 €
en date is fixed for the hearing, notic the
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At the hearing, both parties may call evidence,
made submissions and cross-examine each other's witnesses.
. ] 9

The appellant is required to present his case first.”~ The

onus 1s on him to convince the Tribunal that is deportation

order should be quashed. If he decides to give his own

evidence then he must give it under ocath.” " In one case
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The wording of section 22D(1) appears.diffieuit teo

satisfy. 'However, it dis submitted that of the cases

decided by the Tribunal as at 1 July 1981, the Deportation

Review Tribunal has not taken a too restrictive view of

the criteria.

Although the Tribunal has said that difficulties

in finding accommodation and employment do not render

deportation 'unduly harsh' or 'unjust' as they are to be

shouldered by all deportees ribunal has been

prepared to construe the provi liberally depending

o the facts of edach case. L s submitted that

.
the Tribunal's approach in w ymmodation and
employment difficulties, i hese problems are
1inevitably going to arise when a person is deported. Ft
could be said that in e circumstanc depo S
"harsh', but it is submitted, it is clearly no .
harsh
[n Re Nabi v. Minister of migration . (e

applicant, an Aghanistani had been e to be deported
on the grounds that he had been convicted of a severe drug
offence and was presently serving a four year sentence of

Iprisonment [he Tribunal said that 1 as not unduly

A
harsh to deport the applicant from New Zealand. However,

n the facts 1t was clear that the )plicant would in
serious danger if he were deported to his hom unt 1

he: Tribunal 1s willing to construe the words in

ection 22D (1 tunidul s rsh to depert th fC i r
lew Zealand' as meanin indul 11 T the
applicant to Afghanistan'. Hence, it decided that t
deport Nabi t \fghanistan would be unduly harsh Howe g

1 er o Imr }) Untx orted,
Revie Fribunal,; R /80, p.4a
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[n another case, the Tribunal said’“? that a
magistrate's recommendation for deportation was a relevant
matter Lo consider. [t felt obliged to give some weight to
it because it said that without the recommendation, the

deportation order would never have been made.
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[t does not appear that the Deportation Review

1

Tribunal has ever taken account of ministerial pelicy,
if any, as one of the criteria to which it will have

regard, when determining an appeal. In this, and other

J
pdo

respectss it sdiffers approach from the Australian

Fibing al .
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The Tribunal has a seal which is to be judicially

notiCed in 411 courts and for all purposes.

Under clause 8 Fifth Schedule no party shall be
liable to pay the costs of any other party unless the

[ribunal makes an order on the orounds that 18 bhirs
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The low numbers of appeals possibly reflect the
low numbers of people deported for having committed

criminal offences in New Zealand before hav ing resided

e country for more than five years. In the last

rs, an average of forty one people per year were

€ "criminal offences"

ground.
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The courts have also stated their reluctance to

interfere in cases of this kind. The leading case 1is

R. v. Home Secre

LATY o 86X B Hosenball. In this case,

Hosenball was intended to be deported by the Secretary of
State for Home Affairs, on the grounds that it would be
in the interests of national securit ¥- ‘In the United

Kingdom context, Hosenball had no rights of appeal.

However, he could make representations to an independant
’ P TS R ThAac naT 152 I ' =B 11 117 A0 f - 7
1dvisory panel. [his panel was not set up under any

statutory authority, it was an ad hoc body only

I amrhal ! o -~ A T ~1tAT e 110 h 4 A I 4 S a1 1~ . -
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probably be immune from production, even

j
i~

though the court reserved the right to inspect the

documents first.

Hence, it is submitted, a person deported on grounds
of national security will still have a heavy evidentiary
burden when attempting to challenge the deportation order.

] L ! : ) . . - '
His chances of success slim if he is unable to obtain

= S o g e il Sl e - : (e =
cvidence 1n support of his grounds for review
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It 1s submitted that in order to ensurel thatt he
decision to deport under section 22(2) can better be made
open to public debate, there should be provision flor 8

Order-in-Council to be published in the New Zealand Gz

S

The Regulations Act 1936 with its provisions for the

1

v, LREETE alzal Orders-in-Council,

printing and publishing
only applies to Orders-in-Council made under any Act which

1

24
An

D N
D

extend or vary the SCope or provisions of any Act
Order-in-Council made under section 22(2) does not do any
of these things. It only effects a decision to deport
without extending or varying the Immigration Act 1964.

Hence, there are no statutory provisions requiring the

I

Order-in-Council to be published. This omission, it is
submitted, should be remedied.

The protection given to a deportee under section
22(2) is minimal, and arguably, im practice, n-existent
LT 1s conceivable that a person deported un FrSeCElen 2202
C equally be deported on the other grounds provided
ln that section. The decision of the Ministers ) )0

[n order to minimise the differences In Tresult that
could occur, it is submitted that some ean f redre
should be provided in the section 22(2) context

)i
[t was 1ggested”” hat perhaps if a decision to

deport under section 22(2) arose an ad hoc committee might

be established. Such a committee mignt comprise members
224 S.< Regulations Act 193¢
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