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"The right of the officer
to regulate the proceedings of his is an

essential attribute of icia independence,

itself one of the cornerstones of our liberty.
The denial of recognition to other than suitably
should ‘not be regarded as

ege or monopoly." 1

qualified C

protection of any privil

X INTRODUCTION

r

Judicial officers are ent

=

-usted with ensuring that the interests
of justice are served in the conduct of Court proceedings. They

are to do this by ensuring that all parties appearing before them are
given the opportunity to present their cases to best advantage.

Their independent discretion also prevents outside interests from
influencing judicial proceedings. It enables the efficient

administration of the Courts and of the judicial process generally.

Sometimes, however, the exercise of a judicial discretion may
' 2

be seen by a party as unfair. It appears to impinge on a perceived
Y v -
right. The very existence of the discretion in a particular area

may be challenged, either on grounds of common law or in terms of

statute law.

An example of such a challenge is reportéd in Mihaka v. Police,
It involved the discretion of judicial officers in the District
Courts to refuse audience to unqualified advocates. Such a refusal
of recognition can be interpreted as interference with the "right"
of accused to representation by advocates of their choice. Mr
Mihaka claimed that he had a statutory right as a "Maori agent"
to represent another person and that Justices of the Peace could
not prevent him from doing so. Attempts to assert this right in
Court led to his arrest and later conviction for disorderly behaviour.
However he developed his thesis in an appeal to the High Court.
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Strictly, the claim was irrelevant to the appeal but Hardie

Boys J.

concluded that Mr

considered it at some length in obiter dicta. He

had no right of audience as a Maori agent

but that judicial officers in lower courts do have discretion to

This

to appear before them as advocates. If the latter

accepted, then the discretion of judges in the lower

greater than some have assumed."

paper

the obiter dicta from Mihaka v. Police as

o))

a basis for analysing the limits of judicial discretion as to

recognition of advocates in the District Courts. The Maori

agent is considered as a special type of unqualified advocate

before the position of advocates generally in the District

Courts

is investigated.

In the next Part of this paper, the judgment of Hardie Boys
J. is outlined. In Part III, the history of Maori agents is
investigated and their legal status discussed. Part IV considers

judicial discretion as it is affected by the rights of represent-

ation and assistance given by common law and statute. Part! V

considers the effect of the Law Practitioners Act 1955 - in

particular the effect of section 16 which prohibits an unqualified

person from acting "as a selicitor in any Ceonrt. Foreign case

law and policy considerations are discussed and a test is suggested

for classifying acts in Court which are restricted to lawyers.

The Conclusion summarises the limitations of judicial discretion

as to representation in the District Courts under the present law.

NOTE :

(1)

Statute law is discussed in this paper as it was

in 1981 when the report of Mihaka v. Police was published.
This paper is written in 1982. There is now before
Parliament a Law Practitioners Bill which will supersede
the Law Practitioners Act 1955 when passed into Law.
Clause 63 of that Bill reorganises the provisions of the
present section 17 but does not alter their effect.4
The present sections 14 and 16 are combined in clause 5
so that acting "as a barrister in any Court" and acting
"as a solicitor in any Court" come under the same provision.
The proposed changes do not substantially affect the
discussion which follows.

3,

The legal status of lay advocacy in the District Court is
discussed in the context of hearings of statutory offences
only. Mr Mihaka claimed rights of audience in such a
context and it has the greatest implications for the
judicial systemn.
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A.

The judgment of Hardie Boys J. will be summarisec
follows: Facts of the Case; Decision on the Appeal;
Maoris and the Legal System; Representation and Legal

Assistance in Court; The Maori Agent; Conclusions.

Mr Mihaka's view of the background to the case is

described in Appendix 1.

Facts of the gase

Mr Te Ringa Mangu Mihaka appealed to the High Court
from a conviction in the District Court on a charge of
behaving in a disorderly manner in a public place,5
On 27 March 1980 he had accompanied Miss Diane Prince to
the Number 3 Courtroom of the Wellington District Court.
Miss Prince was to appear before Justices of the Peace
for the taking of depositions. When the case was called,

Mr Mihaka claimed the right to represent Miss Prince as a

Maori agent. The Justices refused him permissicn to act
as an advocate. They read him a memorandum which had been
prepared by the Chief District Court Judge. The memorandum

stated on the authority of Colli

and McKenzie

§85925197 that no unqualified person has a right to act as

an advocate before Justices of the Peace without permission.
It concluded that an unqualified person may act as a "friend"
- only giving advice - but that he "should not be permitted

to address the Court by way of making submissions or asking
qucstions".8 Mr Mihaka, however, refused to acquiesce

in the decision and protested forcefully and loudly. After
some twenty minutes, during which two supporters in the public
gallery had to be removed from the Court, he was arrested.

Although he had repeatedly invited arrest for contempt of

9 : : . :
court , he was charged with disorderly behaviour. Subsequent
J:
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After describing the facts, which he pointed out were

it he i iiaiite He referred to the test for di
behaviour as derived from the leading case of Me]
and summarised in O'Connor v. Police. 12 Disord

is conduct which, considered objectively in the
is likely to cause serious dnn(:gun;\tte or disturba
present. The learned District Court Judge had
the test he applied to the evidence. However,

opinion there was ample evidence to warrant the

nce t

spute, His Honour considered the conviction

sorde

erly behavi

clrcun

conviction.

His Honour then considered the appellant's contention that

he had a right to represent Miss Prince and could not be

guilty of disorderly behaviour by asserting that

right in good

faith. He said that the appellant had the right to make his

submissions to the Justices of the Peace but als

a

corresponding duty to do it with decorum and ‘to accept their

1o Lile - The appellant's failure to perform this duty had
satisfied the requirements for conviction. Hence his claimed

rights were strictly irrelevant to the appeal.

Honour considered the claim to be important.

However, His

In view of the

trouble the appellant had taken to develop his thesi

Honour felt that he should deal with it.

laoris and the Lec

jal System

Mr Mihaka had restricted his claim to that of a right to

represent members of his own Maori race in Court.

considering the applicable legal principles, His

Before

Honour made

some general remarks about the position of Maoris in the New

Zealand legal systenm.
chosen Westminster-style parliamentary democracy

law system because they were the best they knew.

they had to persuade the Maori .to accept and trus

He said that the early colonisers had

and the common
Subsequently,

t the new




» -
‘ institutiens and ensure that the trust was justified. The
present system was not ideal. However, increasing under-
. -
the Maori way and the work of lawyers in various
{ —
agencies meant, in His Honour's opinion, that
r 3 . + Q4 3 ' : 1 v
Maoris were not disadvantaged in the Courts.
. J B Representat stance in Court
'-—. -
f = 1. Introduction
L i | His Honour said that there were three aspects to the
right of representation and assistance in Court and that
o -
} they were correctly summarised in the memorandum of the
L -

Chief District Court Judge. They were the statutory
[ rights, the rights at common law and the rights of a judge
to regulate proceedings. His Honour discussed the three

i ] | aspects as follows :

atutory rights

l - Section 37 of the Summary Proceedings Act 1957 gave every

defendant in criminal proceedings in a District Court the

Y |

L | | right to representation by a barrister or solicitor of the
HighfCotirt.

: -

The appellant based his claim on a provision of the Law
y , Practitioners Act 1955. In a subsequent part of the
- - judgment, His Honour said that that Act regulated the

conduct and discipline of the profession and not the

)

. 13
cenduct of the Conrts.

| 3. The common law rights
1 There was a common law right, also, to have a qualified
{ legal practitioner as an advocate. Lawyers had a right

of audience which had been established by usage.

In addition there was a common law right to have a
k "friend in Court". It was stated by Lord Tenterden C.J.

: ; ; 14 ]
- in Collier v. Hicks = that any person might attend the

proceedings, take notes and make suggestions and give

. advice.
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4. The rights of a judge to regulate pi

The rights of a judicial officer to regulate the

=

proceedings of his own Court were subject only to the

requirements of statute and common law. A judge had

discretion to allow an accused more assistance than the

=
law requires. Following O'Toole v. Scott the discretion

should not be exercised only where it was strictly
necessary. It should be exercised whenever it would help
the administration of j\ji;i,:i.ce. This discretion was
essential to judicial independence and a refusal to
recognise an unqualified person was not intended to

protect a monopoly. It protected the defendant from

the consequences of unskilled assistance.

The Maori Agent

The appellant argued that he could represent Miss Prince
on the basis of section 17(2) of the Law Practitioners Act 1955.

The subsection appealed to was as follows :

t3

"Every person commits an offence against this
section who, not being duly enrolled as a solicitor

as a solicitors"

under this Act, carries on business

agent, or in any way advertises or holds himself out

as a solicitors' agent:

Provided that it shall not be an offence under this
subsection for a person to carry on business as a
Maori agent or to advertise or hold himself out as a
Maori agent."

His Honour stated that the proviso to subsection 2 did not
authorise a Maori agent to appear in Court. It merely

exempted him from the prohibition earlier in the subsection.

He then considered the meaning of the term "Maori agent"
which appeared also in section 57 of the Law Practitioners
Act 1955 but was not defined in any Act. He thought that
the meaning could be found in the history of Maori Xand
legislation and considered the provisions governing the

operation of the Native Land Court. That Court was from

the first an inquisitional Court. In an 1873 Act, the judge was
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to proceed the intervention of

any counsel

ok "other

the claimants could select

sman". An

provided that the
judge could allow "counsel or agent" to appear for either
panty = In 1880 the wording was altered so that nobody
could appear or be assisted by counsel or agent" without
permission . A similar provision was still current as
section 58 of the Maori Affairs Act 1953.

His Honour considered it significant that for as long
as the Maori Land Court had had discretion to allow represent-
ation by counsel, the Court had also had discretion to allow
representation by an "agent". He concluded that the Maori
agent referred to in section 17 of the Law Practitioners Act
1955 was a person who appeared by permission before the Maori
Land Court in accordance with section 58 of the Maori Affairs
AcBRIYS 2. Any authority he might have was derived from that

Act and did not include authority to appear in another court.

His Honour then summarised his conclusions.

(a) Maoris and Pakehas appear before a District Court
or the High Court in the same position. They may
be represented by solicitor or counsel as advcocate
or they may have a friend to assist them but not as
an advocate unless the Court permits

(b) The Judge or Justice of the Peace has discretion to
allow more help than the law requires but if his
discretion is exercised properly, his decision may not
be challenged.

(c) The final part of the memorandum from the Chief District
Court Judge, saying that any friend assisting the litigant
should not be allowed to make submissions or ask questions
is no more than general advice. According to His Honour,
this part should not be'rcgardad as imposing a limitation
on the discretion of Justices of the Peace.

(d) The Justices of the Peace had exercised their discretion

properly in this case.
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A.

V. Police,Mr Mihaka claimed that the Justices

of did not have a discretion to refuse him audience.
3
He interpreted the proviso to section 1 7(2) as being a sta tutory
limitation of the discretion and giving a right of audience
» - .
to a "Maori agent". Hardie Boys J. rejected this interpretation.
1 1 Mr Mihaka's claim raises questions as to the nature and
o status of the Maori agent. After describi ng the few statutory
- 3 references to Maori agents, I shall consider some historical
L | evidence of different uses of the term. I shall then describe
~ the functions of the Maori agent as presently understood and
L | consider the status of such an agent under the Law Practitioners
Act 1955 and in the District Courts.
— ' B. lative History
" The phrase "Maori agent" does not currently appear
r 3 : outside the Law Practitioners Act 1955. It appeared first
- in the form "Native agent" in section 34 of the Supreme Court
Act 1882 which provided that if "any solicitor acts in any
| ) capacity or in any Court for any Native, whether as a Native
. agent or as a solicitor" his charges should be taxable. That
section was included in the Law Practitioners Act 1908 and in
-
subsequent Acts until it appears almost unchanged as section 57
! of the Law Practitioners Act 1955.
As Hardie Boys J. pointed out, the section seems to have
{ J 19
been a response to the case of In re T.R. Cash in 1880.
‘ In that case, a solicitor had pleaded that his actions for a
! Maori client were performed as a Maori agent, not as a
solicitor, and consequently his bill of costs was not taxable.
| His contention was rejected but the Legislature forestalled

any similar and subsequent claims.
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e "Native agent" was also used in section 36

of the Law Practitione

appears, slightly amended, as section 17 of the Law

Practitioners Act 1955 - the section discussed in the

present case. The proviso appears in the original section
and does not appear to have been promp by any case.
Historical Status

The term "Maori agent" (originally "Native agent")

has a long history in New Zealand. It appears to have had
several connotations during that time. In 1861, one Gaston
Charon, "Native Agent and Interpreter", is shown as being
- £ . . . . .

one of the "Extra Employés . in connexion with the Native
Insurrection" on the staff of the Native Secretary's

20 y 3
Department. He was Interpreter to the Forces at Otahuhu.
Presumably he acted as liaison officer and negotiator with

Maoris as well as interpreter.

The term may have been applied to the officers who were
employed to purchase Maori land for the government. The term
Native Land Purchase Agent is mentioned in correspondence, for
i 21 y L gt T
instance. Some of these officers were among the
government representatives who were expected to report on the

22
state of the Natives in their district when requested .

Regular reports from goverrnment officers or representatives
in Native districts were made between 1868 and 1890. The
reports were signed in various styles including Government
Native Agent and Native Agent. One Resident Magistrate

: L : 24 :
described himself as a Native Agent which suggests that the
term was not associated with land dealings in that context.
Officers of the Native Department are also described as

; 3 g 25 :
"Native Commissioners or Agents" elsewhere. Native Agent
would seem to have been a fairly common description of a

government representative dealing with Maori affairs and not

necessarily an officer of the Land Purchase Branch of the Native

Department.
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The term was also applied to a group of people who
made a business of dealing in Native land and, in particular,
appearing in associated proceedings in the Native Land Court.
When the Hon. Mr Ballance had various meetings with Maoris

in 1885, many complaints were made to him about the expense

and agents" in the Native Land Court” .

In 18981, a

: -
id that

sion reporting on Native Land Law

there had "arisen during the past few years'a race of Native

agents, or Maori lawyers, whose i
27 :
have been pernicious" . They were "known as ‘agents’',

> generally seems to

'conductors' or 'managers' - in Ma

iw ahaere "- and

had "established an almost complete control of the Native Land
28

Court proceedings" . The submissions to the Commission

contain many complaints about the expense of hiring these

agents and allegations of dishonesty . Native agents were

subject to no training or control but there was a licence fee

: . 30 . :
of five pounds . Unlicensed people were apparently not

: 203
allowed by the Court to act for Maoris.”

Some changes were subsequently made. In 1907 a list of
fifteen people who had that year been granted general licences

=

to appear as agents before the Native Land Court was laid on the
Table of the House of Ix’epl"e:;f’mr'tL:i\*QS.’“ It noted that all
qualified lawyers could also appear as well as a trustee or a
personacting on 'behalf of a relative. Also, special licences

to appear in a particular case would be granted on payment of

a fee.

The activities of Native agents were probably not restricted
to the Native Land Court. Agents were usually also licensed
interpreters. Licensed interpreters had a statutory monopoly

on the translation of any documents involved in business trans-—

. 33 ’ e - 34 . o
actions. The Cyclopedia of New Zealand lists thirteen

"Interpreters and Native Agents" amongst the businessmen of

the North Island. Most describe themselves as Licensed Inter-
preters only, including one who is listed elsewhere as having a

. . Iy 35 N
general licence to appear in the Native Land Court . Four

. S 36
are also described as Native Agents although only one says
that he is a Licensed Native Agent. Entries have an element

of advertisement and thus indicate the nature of the business

which was carried on. Native agents usually emphasise exper-




ience in arranging

deals. Thus Mr Knocks of Otaki

a prominent p

v
=l

as an interpreter and native agent 1in

- Otaki, acting for Europeans and Maoris. He has already had
a great many tra s touching the sale or lease .of native
- 2 e :
3 " >/ ™ 4 . A
lands". Two 1 not call themselves Native Agents
X :
5
were obviously also involved extensively in land dealing.
| — 3
They would all probably appear in the Native Land Court for
A T—
heir clients when it w: necessary.
- =
C - : ! ; .
Thus it would seem that toward the turn of the century,
- ;| Native agent was also a convenient busine cription
]
. -

applying to people who arranged business deals in Maori

. L Iand.

ations as licensed interpreters enabled them

L - to translate the neces business documents and they could

A

appear before the Native

Court in order to get approval

p— —

for transactions.

Lo - =

39
D.  Present Status

L—' -

- 2 2 A - . C “ s Syl
The term "Maori agent" is one that is familiar to those

e - involved with the business of the Maori Land ‘Court today.

=

They are closely involved with that Court. A Judge of the
. 40
- - Maori Land Court has written :

"Over the years much good work has been done in

the Court by Maori agents and I believe that generally
= . C
their activities have been

>d by an overburdened

- legal profession. Although they be unqualified in law
they are expected by the Court to emulate the profession
in their conduct and respect for the Bench and to display
r a reasonable degree of maturity"

— = Representation in the Maori Land Court is not necessary.
— R Proceedings are conducted with a minimum of formality.

L | . Emphasis is on oral evidence. There is little procedural

detail and the originating document is an application which

gives bare details of the claim. Anybody who seeks audience
L . 42

: o e G t o ! .

1s always granted it - or almost always. T ts fairly

common for a party to a claim to be represented by a relative
o "

for instance. No fee is charged.
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However, the Maori Lanc es its decisions

based on Maori custom and it is also the sole authority

on what shall be recognised as Maori ci

Maori agents

are hired for of the practice of the Maori
Land Court and also advocat 1f ar before the
Courts The qualifications for a Maori agent

) ~ r 5 [elolal Ll:‘) 3
in the e case of In re T.R. Cash (1880) as being
acquaintance with "Maori customs and 1 anguage" are still

applicable.

Some of the Maori agents who have operated since 1945

are listed in Appenc
el

>cades it seems
that the great majority of people who have called themselves

Maori agents have been past employees of the Maori Land Court.

Most have also been licensed interpreters. Of the three

Maori agents interviewed, two had been licensed interpreters

and clerksof the Court and one had been a deputy registrar.

There do not seem to have been many agents at any time during
L = S -

the last few decades. There are no licensing requirements.

People who regularly represent bodies such as Trust Boards

are also commonly called Maori agents.

Much of the work performed by a modern Maori agent
resembles that of a law clerk. A full-time Maori agent
can spend a large part of his time searching Maori land titles.

Partition schemes are drawn up and genealogies compiled to

support applications for succession orde

Paperwork for
matters not directly connected with the land Court, such as the
preparation of trust deeds, would be left to a lawyer. Meetings

of owners are also organised so

that the presence of a

quorum is assured and proxy votes are arranged.

A lot of work comes from lawyers whose clients are
involved in actions in the Maori Land Court. Contacts
made while working for the Court would help in this respect.
Most pakeha lawyers prefer to leave such matters to a Maori

agent if ene i's available.




Agents may appear in other ociated with

x -

Maori land. Thus section 451 of the Maori Affairs Act
- =

1953 provides that the Court may tax charges made to any
- -

Maori 1 S AT A L T L L] Al o A R 1

Maori i1n connection with “eedings 1in the
8 1 onrt M N q 11 3 el S S 5 e 5 ~114 am L

Court, Maori Appell e Courkt o1 before Parliament
- | - e A o LI S P g 9 A cn

or any committee thereof".

fFalr to s:

work of a

g = person (usually a layman)

solicitor or law clerk in business connected with Maori

land and the proceedings of the Maori Land Court. His
'

| professional interests are restricted to those matters.

1

In the past, the term has also been applied to government

officials and to businessmen arranging deals in Maori

e
| I

land.

L B |
o Ei Status under the itioners

. - Mr Mihaka based his claim to a right of audience on the
terms of section 17(2) of the Law Practitioners Act 1955.
That subsection refers only to solicitors' agents. The effect

of the proviso is that Maori agents do not need legal

—

qualifications when they act as solicitors' agents.

"Solicitors' agent" has a special meaning in this context.

It refers to a person who acts as a solicitor on behalf of

other solicitors. A business relationship such as agency,

1

) employment or partnership is involved. For example, the

3 46 . . .
Judge in Black v. Slee treated it as axiomatic that an

i
\

accountant who had gone into partnership with a qualified

',A,.
1 |

solicitor had contravened an equivalent provision.

] The proviso permits a Maori agent to act on behalf

of a solicitor. Its inclusion suggests that at least
‘ ] some activities of Maori agents can be classified as acting
' as a solicitor on behalf of another solicitor. It follows

| that the same work performed for a lay client would be

acting as a solicitor. However the proviso does not protect




an agent acting as a solicitor even although a

part of a Maori agent's would be commissioned
1 1 directly by laymen. islature intended
= " to protect Maori agents who were ¢ in their legitimate
r : | sphere of interest, whether on behalf of a lawyer or on
L - heir own behalf. The resemblance of the terms "Maori
. = agent" and "solicitors' agent" may have produced the p3
|
L_ i | form of the provision. However the protection conferred

provision dealing with

inadeq

appea

( Maori
L

o Status in the District

‘ Mr Mihaka did not claim to be acting on behalf of a

= e
4

solicitor, but directly for Miss Prince. Since he w

acting as a solicitors' agent, he not protected by the
proviso to section 17(2) of the Law Practitioners Act 1955.
He could come under the provisions of section 17 (1),

forbidding acting "as a solicitor"”, or section 16 which forbids

r__.l‘ l__.‘
i =

acting as a solicitor in any Court'. Neither of those
provisions contains a proviso as to the activities of a

. . 47 . . . . : ; .
Maori agent, Mr Mihaka was acting in a District Court.

i |

That is undoubtedly a Court covered by section 16 of the

—
i

Act. If the Act applied, it did so by way of section 16

L R and not by section 17(2) as he claimed.

- G Summary

—
i

It ig submitted, with respect, that although Hardie

] Boys J. did not refer to all of the above points, they

Yo
completely justify his conclusion as to the proviso to section
J 17(2) of the Law Practitioners Act 1955. The only legal
: ! activities associated with the Maori agent in the past have been
] in the Maori Land Court. In that Court agents appeared only
.

by permission. In any event, section 17(2) did not apply

the proviso to

] to Mr Mihaka's activities in Court. Henc

. - section 17(2) cannot be interpreted as a limitation on the




Led

discretion of a District Court Judge or Justice of the

Peace to

lence to a lay advocate.

The above conclusion is fortified

i

Oy

from the Court of Appeal when it considered

for leave to appeal from the decision in R.

Davison C.J. delivered the judgment refusing
He said that that was not "the appropriate time to deal at
length with the rights of a Maori agent except to say that,
whatever they may be, they are limited to activities concerned
with the Maori Land Court. A Maori agent as such has no

49
1
right of audience in the High Court" .
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Boys J. identified three aspects to the
right to representation and assistance in a Pistriet

Court. These were statutory rights

law rights
5 (

and the rights of a judicial officer to control his (] =

We can treat the first two aspects as possible limitations

on the ‘third. I shall consider first the discretion in
common law to grant audience to gualified lawyers. I shall

then consider the position of lay advisers in Court and then

the statutory rights of representa

EAORY

Legal Practitioners in Comn

n Law

Hardie Boys J. stated that legal practitioners h e,

in ‘addition “to''their statutory rights, a right of audience
r

. : . s . )1

in the District Courts which was established by usage.

52 5 8] : 3

, 1t was decided

However, in the case of Collier wv.

that Justices of the Peace have complete discretion as to
who shall appear as advocates before them. That was a

case in which the lawyer had attempted to act as "attorney

and advocate" before Justices of the Peace who were adjudicating

upon an information for a penal offence. The Justices told
the lawyer that they did not allow anybody to appear before

them in *that wole. When he insi

sted, they had him evicted.
The lawyer alleged trespass for assaulting and turning him
Y I S C

out of the police office but the information was dismissed.

o
DD

Parke J. said:

"In the Superioz

lor Courts,by ancient usage persons
of .a partiecular

t

of

class are allowed to practice as
advocates, and they could not lawfully be prevented;
but justices the peace,who are not bound by such
usage,may exercise their discretion whether they will
allow any,or what persons, to act as advocates before
them" ,

It would appear that in Common Law, the right of audience
referred to by His Honour does not exist. Any rights of aud-

ience in the lower Courts are conferred by statute.
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McKenzie

drew authori

that 1f it is son must be allowed to attend

a hearing as the friend of either parkty . He can take

notes, make quiet suggestions and give advice.

The McKenzie case involved the hearing of divorce
proceedings. The husband, although not legally represented,

took an Australian barrister into Court with him for advice
and assistance. However the Judge ruled that since the
lawyer was not qualified to act as a barrister in that Couxt,

the husband was not entitled to his assistance. The Court

of Appeal ruled that the Judge did not have a discretion

to prevent anyone from giving such help. People acting

as lay advisers in Court are now commonly known as "McKenzie
men" or "McKenzie advisers". The House of Lords appears
to have accepted the concept. It approved an order for

costs which included those of a litigant's solicitor who

| ol
pEsry . Ve 20
acted as'a MeKenzietadviser

In the early nineteen-seventies several organisations

were set up in England which sought to exploit the concept
; oy 57 -

in order to fight the legal system : The best-known was
called "Up Against the Lawyer" It was founded in 1973

and ceased its activities in 1976. Apparently not much

use of the possibility is now made in the English Courts.

Quite extensive use of the concept has occurred recently

in New Zealand District Courts, particularly in cases arising

T )

. v 20
from the tour of the South African rugby team in 1981,

However, Sinclair J. in a recent judgment refused an

application by two defendants for permission to have McKenzie
55

advisers attend their impending High Court trial. He

approved a comment by the Court of Appeal of New South Wales

' 60

that the idea was "an abuse of the court's procedures".
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Statutory

The McKenZie case was distinguished on its facts. It is not

nt will affect the attitude

ause them to claim a discretion

Conrts. The

New Zealand Court

not yet ruled on the status

of lay advisers in our Courts. A fuller ac
judgment of Sinclair J. is given in Appendix 3.

i Introduction

Charges may be heard in a District Court under

«

either the Summary Proceedir

>/ or the Crimes

Act 1961 . As indicated by Hardie Bovys J. section 37
o Y ’

of the Summary Proceedings Act 1957 makes provision for

representation in any proceedings under the Acta . The
=4 * = |

first two subsections read as talllewen -

"(1) At the hearing of any charge, the informant
and the defendant may appear personally or by a

barrister or a solicitor of the High Conrt:

(2) Except as provided in this section or in any
other enactment, no person other than the informant
may appear at the hearing of any charge and conduct
the proceedings against the defendant."

Subsections (3) and (4) provide that a constable may
conduct proceedings on behalf of another constable and an

officer of a Department of State or local body may

fellow-officer.

The Crimes Act 1961 does

not provide for the represent-

ation of any informant. However,

354 of that

Act states that any "person accused of any crime me

itd
his full defence thereto by himself or by his counsel".

The above provisions limit the discretion of a District
I

-

Court Judge in that he cannot deny audience to anybody
; bt : 61
who seeks audience within their terms. The only

explicit limitations on representation are those of pros-

ecutors in summary proceedings. The significance of the

difference between that provision and the statutory
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] I treatment of other situations is not immediately obvious.
L -
- - o Su proc
L g Hardie Boys J. assumed that the effects on the
rights of an accused of section 37 of the Summary
- -
were 1 to giving the acc
L .
In effect, he assumed that a judge
- =
other than counsel or defendant
— -
to appear for the defence. Such an assumption can be
| = ¥ | S3nades o T 5 . g 1 1 e
jJustified by arguing that the absence of an express
e -

limitation, com ed with the presence of such a limitation

elsewhere, indicates that other forms of representation

—
|

- are to be allowed.

However, it can be arg

o

1ed with equal plausibility that

Jr—

the specified alternatives are the only ones to be permitted

- -
l and that an express limitation is not necessary because
| |
there are no exceptions to be provided for. On that
T 1 argument, the judge is not permitted to exercise
3 l discretion to allow an unqualified person to appear before
[ | him.
g ’
- - . An argument similar to the second one above was
| . considered by the Privy Council on an appeal from Australia
3 3 in O'Teole . _§?_L£t£_63 That was a New South Wales case
| | involving a minor traffic offence. The argument centred
on a provision which stated that "the prosecutor or complain-

ant may himself, or by his counsel or attorney, conduct

- - ; : : . : ‘e 64
his case" and may examine and cross-examine witnesses.

I 1 The validity of the initial proceedings was challenged

- g on the ground that an unqualified police officer had conducted
r ‘ the prosecution on behalf of the informant and that the

L 4 Magistrate did not have the discretion to allow this.

Alternatively, it was argued that any discretionary power

1 should only be exercised in exceptional cases. Both

arguments were rejected.




Their Lordships briefly considered early English
cases which affirmed the discretion of Justices to grant

audience. They then considered statutory intervention

in the area. The provision
similar to a provision of the Summary Jurisdiction Act

1848 (U.K.) which had been adopted by New South Wales

the 1848 statute had been to abolish the discretion of the
magistrates then express words to that effect would have
been used. The right to be represented by counsel can
co-exist with a discretion to permit unqualified advocates.

In addition, it would have been unreasonable in 1848 to

e e

intend a restriction of unqualified advocates. At that time,

many people could not have afforded to employ counsel

= ] Inge1850, Their Lordships said that if-the intention of

=

but would have been incapable of conducting a case

r T themselves.

-— -
- } Turning to the second submission, their Lordships
L | said that there was no statutory limitation of the

discretion. The discretion "is an element or consequence

of the inherent right of a judge or magistrate to regulate
65

the proceedings in his court.'

: 66 : . .
by Hardie Boys J. i they said that it could be exercised

In the passage quoted

on either general or specific grounds "in order to secure
administration of justice".

T ] or promote convenience and expedition and efficiency in the
] Relating O'Toole's case to New Zealand law, we find
that the English Act of 1848 was adopted by the New
] Zealand legislature in the Justices of the Peace Act 1858.

Although the wording of section 37(l) of the Summary
J C

f Proceedings Act 1957 now differs from that of the English
- ) Act, there is still no explicit limitation of discretion.
For reasons similar to those given by the Privy Council
- : it is submitted that section 37(1) does not restrict judicial
r discretion for summary proceedings.
§ -
- 3. Proceedings on indictment
L J The reasoning in O'Toole does not apply so directly to
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nqualified police
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ome proceedings
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ntatively, that the
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a function of the type of

discretion

d advocates

to appear in trial

is submitted that the lack

in section 354

5 unaer

ver, police prosecutors are

unlikely to seek audience, and audience is unlikely to be

granted to lay defence advocates.

The analysis so far supports the conclusion of Hardie

Boys: J. that District

Court

Judges and Justices of the Peace

retain full discretion to permit

before them.

lawyers by statute but

others.
with the opinion-of tl
in the last point of the

submitted,

the

memorandum did

not

Rights of

1€

audience

Chief

nevertheless, tha

allow

L
C

Di

the

for

"

His Honour presented that

o
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inlicensed advocates to appear

audience are conferred on qualified

S not necessarily denied to
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memorandum .

two

the
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are inconsistent since

exercise

of discretion.
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23 s

ﬂ

o]

ACE 1 1955

. |

A.

[ |

rs Act 1LS55.dees not contain.a

¥

provision which gives law practiti

a right of audience
before specified courts and tribunals although many similar

overseas Acts do contain such provisions Thus the Act

1 1

does not limit judicial discretion by conferring any. "rights™.

Hardie Boys J. treated the Law Practitioners Act 1955

it "regulates the conduct and discipline of the profession

and its dealings with the public. It does not regulate the

—

conduct of the Courts or the conduct of the profession in the
69
Courtsii. However, it is submitted that in some respects

! 1

the Act regulates both the profession and the Courts.

Both sections 14 and 16, for instance, explicitly regulate

—

the conduct of ungualified persons in Court. Under section 14

no person who is not enrolled as a barrister "shall act as

[r—
1 .

a barrister in any Court". Similarly, under section 16

no unenrolled person "shall act as a solicitor in any Court".

s |

It is submitted that the discretion of Judges and Justices of the
Peace in the District Court is limited accordingly. They cannot

n 1

act.as! barristers oraselicitors

B ] as not affecting judicial discretion at all. He said that

allow ungualified people to

r

in, Court. To do so would be to permit the contravention of a

statute without specific statutory authority. It follows that

!'_‘_1
| —

the activities of a lay advocate are permissible only if, and

[» . to the extent that, they are not the actions of a qualified

i . lawyer.

f

: " The Act does not define the actions which should be

r considered either those of a barrister or those of a solicitor.

|

- - Both "barrister" and "solicitor" are defined in terms of

o procedure on1>’,7o In practice, the difference between the

L J actions of a barrister in Court and those of a solicitor in
Court is irrelevant in New Zealand. There are two reasons

| W——

Vi
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for saying this. Pirstly, the f >tions of a barrister
and those of a solicitor are much the same when they act as
ol

nction between barristers

., S ~ 4 O3 YA\ X7 + =
advocates:. Secondly, the dis

and solicitors has never been very marked in New Zealand,

for the two professions.

At present, lawy

barriste:

solicitors only. After

Bill, all lawyers will be enrolled as barristers and
solicitors. Also, actions "as a solicitor in any. Court"
and actions "as a barrister in any Court" are covered by

the same clause of the Bill.

In view of this situation, the actions of a lay advocate
need only be compared with those of a qualified lawyer.

For reasons of convenience, however, they will be compared

with the actions of a solicitor in the discussion following.
Relevant New Zealand authority will be considered first and
then the appropriate approach to foreign authority. Some

foreign cases are considered next, in terms of factors which
have been regarded as being relevant to the question. Some

relevant policy considerations are discussed.

New Zealand Auth

rity

The meaning of "acts as a solicitor" in sections 16
and 17(1) is not defined by statute. It must be determined

from the Common Law.

The only New Zealand case on a similar point seems to be

McCulloch v. Anderson, where the meaning of the phrase "acts

as a conveyancer" w question. An accountant had drawn up
a tenancy agreement and charged for his services. It was

submitted that this was not acting "as a conveyancer" under the
then section 18 of the Law Practitioners Act 1955. Mr Justice
Hutchison traced the history of the provision to a conveyancing

sy ~ - [3 ¥ . 3
ordinance of 1842 . The phraseology had remained relatively

unchanged since then. His Honour considered it "to be beyond
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i
doubt" " f the phrase had not changed
. t 1 Act g at the time was
the Stamp Duties Act of 1804. i that it was not
an offe for an u 1 person to dr:
not under seal". Hutchi 1 J. decided that
agreemen as not under seal, no offence had been committed.
disagreement with the learned
of the Law Practitioners Amendment
Act 1962. The Hon. J.R. Hanan, in introducing the bill,
75

said that it “"eclarifies

it was believed to be".

A

substituted a new section stating in detail the

that only qualified lawyers could prepare.

The fate of the decision of Hutchison J. warns us that old
and foreign authority must be treated with caution in this

should still be useful as

area. However, foreign

illustrating possible approaches for the New Zealand courts.

It will be considered next.

Approach to Fc

\uthority

Legislatures may give their Courts some guidance as
to the range of legal activities which laymen are not to
perform. The approach of each Court to the problem of
defining forbidden acts must thus be affected by the wording
of the relevant statute. It is L.JSO influenced by the types
of activities which are specifically permitted or prohibitcd.
by other statutes and by customary practices. These influences

can differ between similar cor

on law jurisdictions. Overseas

must thus be viewed in their context.

Many overseas cases deal with non-advocate activities.
They attempt to define the limits of legal work outside the
courtroom which is permitted for laymen. Activities within
the courtroom are more clo.:arly identified with legal

practitioners. The closer activities come to being appearances
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in Court, the greater the likelihood of their being

restricted to qualified lawyers.
have emph: sed the unique func

-~ - 3 ~ 1 1 X
the c« n law system 1d th great responsibility
rests on his shouldex Some caution must be exercised
1 A ur e e .to be classified as not restricted

to la

vyers. Nevertheless, it i

funetions that

are essential parts of his role.

rform when addressing the Court

ear that all of the

1

'hey may be incidental

aspects which can also be performed by laymen. Foreign
cases can help in form a test for

activities in this way.

Relevant Factors

Il Introduction

There is the possibility

is restricted to solicitors

that a particular action

by statute or common law.

It is then obvious that an offence has been committed

if it can be proved that the action was performed. There

may, however be no specific

benalty attached to the
I Y

prohibition. An example of that situation is the English

case of re Ain

parte The Law

where rules

relating to procedure were broken.

Analysis of the cases suggests five other factors

which may be considered relevant in determining whether

an unqualified advocate "acts as a sdlicitor" under section

16 of the Law Practitioners Act L9585 These are :

background; pretending to be a solicitor;

acting habitually; acting in a way that requires legal

judgment and training. The relative importance which these

factors have been given by different Courts will be examined

for sample cases from the following countries: England;

Australia; Canada; the United States of An

2. Background

(a) Engl and

erica.

The wording of the provision forbidding laymen from

acting for reward;
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The terms of relevant statutes vary between the

Australia. However, most are based on

case law is applicable.

=

many
“hat a magistrate had discretion to grant audience

to lay prosecuto:

However, the question that

%

such people might be

ally acting as solicitors

=

was not raised in that case or in the cases considerec .

Victorian Supreme Court in Hubbard

ntologists International v.

considered the point directly. A

person sought to sp

agent for a company but was

|
e

L. not permitted to do the trial judge because of a
provision prohibiting persons who were not solicitors

-

: ] from doing certain things 'as solicitors®™. The Full

Court held that the provision did not apply to a

person who did not purport to act as a "solicitor" but,

,_
i
| W

for example, merely acted as a "spokesman" The provision
T ] did not "in terms prohibit the granting of audience to
‘
I
£ - oy . . 5 :
an unqualified person irrespective of the circumstances
: o< - n 87 & - i
T '] in which he seeks to be heard", Unfortunately,
e - . the Court did not analyse the elements of "acting as a
o - solicitor" which distinguish it from "acting as a
| -
I Iy spokesman" or any other possible activity in Court.

Whether Mr Mihaka would have been acting as a "spokesman"

in their eyes cannot be determined, for instance. The

L 4
lack of analysis may have been due to the Court's
finally deciding that Mr Tampion should be refused

‘ Y C it
¢ -

permission to appear, anyway.

'
3 . (c) Ganada
- The statutes regulating legal activities in Canada
3 =2 = -
- vary between provinces. Usually, the practice of law

or the practising or acting as a barrister or solicitor

by an unqualified person is forbidden. All states are




(d)
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subject to the Fe

~ a " -~ 7 ) = =) A5
Section 737(2) of that

court of summary the "prosecutor or
defendant, as case may be, may examine and
cross-examine witnesses personally or by counsel

or agent". The interpretation of the local statutes
is necessarily affected by that provision. The

Courts appear to have define offences so as

not to include t representation provided for by the

Code, rather than treati ng the Code as providing an

exemption.

In addition, trained "profe

sional agents" in Ontario
are allowed to appear in small claims tribunals

and family courts.

The United S
In the U.S.A., offences equivalent to acting as a
solicitor when unqualified are labelled unauthorised

practice. Not all states have laws prohibiting

unauthorised practice. The statutes in other states
vary greatly in 1l of their prohibitions. Not

all Courts take their provisions into account , anyway.

This situation aris because the Courts in the U.S.A.

have claimed for ther

legal activities of 1: They regard themselves

as the dominant branch of government in this field and
may declare legislation invalid unless it "helps" the

judiciary. The wording of the statute may thus have
Y g

S0
V. Kink

little influence on a Court's a Etd fude.

a layman had acted as an agent preparing pleadings and
conducting cases in a Justice Court. The relevant
statute prohibited unqualified people from practising

in a Court of record. It was objected that the Justice
Courts were not Courts of record but the Court said

that it was the nature of the activity that was

important, not where it had occurred.




{ It has been said that in the U.S.A., "unauthorized
abstract legal concepts 1is

and uncertain'. Various

N
&

1 general, it is assumed that appearance in Court

I

constitutes unauthorised practice and the problem

of definition involves activities outside the court-

[
—

room. Thus one Court has said that the "practice of

law (in addition to cor ct of litigation 1in Courts

of record) consists generally, in the rendition of

2 93 -
legal service to another...". However, the facts

o
i

of particular cases may modify this approach. In
L g4

People v. Alexander = a law clerk had appeared before

¥ 5 ; . 3
T the Court to ask for a continuation and had helped
in the preparation of an order which the trial judge
3 had requested. It was held on appeal that the clerk
1 PE
* - had not engaged in the unauthorised practice of law.
- y Administrative convenience appears to have been the

E primary consideration.

3. Pretending to be a solicitor

(e} Englane
This has been a significant factor in decisions
on whether a person has acted as a solicitor in
England. The equivalent to section 16 of the

= ~ Law Practitioners Act 1955 (N.Z.) is section 20(1)

" '1 of the Solicitors Act 1974 (U.K.). [Tt states that :

- "No unqualified person shall - (a) act as a
solicitor or as such issue any writ or process

1 1 or commence, prosecute or defend any action,
ding, in his own name or in the

name of any other person in any court of civil

suit or proceec

-~ 1 or criminal jurisdiction (b) act as a solicitor
in any cause or matter, civil or criminal to be
heard or determined before any Justice or Justices
or any Commissioners of Her Majesty's revenues."

- . The division of paragraph (a) into two branches can

-

be said to imply that to

‘act as a solicitor" means
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(b)

would be redundant.

would seem to involve pretending to be a solicitor

Such a contention was made concerni a similar provision
QFr
~ . § .0 s e} - - 4
of 1843 in re Simmons_ ~ An unqual d

issued a

in the name of another.

of the reported judgment is obscure but Grove J appears
to have accepted

character of a

full argument.

9

The case of

involved

the same statute of 1843. An accountant had issued

a writ which appeared to have been issued by a so]

It was held that there was not enough evidence to show
g

that Symons had put himself forward as actually acting

as a solicitor. For that reason, the Court would "let

an
. . 20 s
ham of£" upon payment of costs.

It would seem that an element of pretence is required
by the English Courts. This is despite the fact that

there is a separate offence of wilfully pretending

99

to be a solicitor.” Presumak the phrase "acts
1

as a solicitor" has the significance in paragraph

(b) as it does in paragraph (a).

Australia

The case of re Sanderson, FEx parte The Law In
e , : .

of Victoria involved threats of legal action by a

“itute

debt collector. The relevant statute was the English

101
statute of 1843 considered in re Simmons. Cassen J

referred to that case and interpreted the judgment of
Grove J. as saying that professing to be a solicitor is
sufficient for acting as a solicitor. However, he ruled
that "if a person does a thing usually done by a solicitor;
and does it in such a way as to lead to the reasonable
inference that he is a solicitor...then he does act as a

102
solieitor" .
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of an ex-employee and presented them to the court

to have done something

ordinarily done by a solicitor in the name of an

In some cases, pretence of be ing a solicitor has been

an important factor in determining whether an

has been committed. A company official in Saskatchew:

who issued a writ of summons on behalf of his co

was held to have committed contempt of court by h
. . AT 105
himself out as a solicitor - In the case of

106 .
eco Ltee , a colleection

Ok

de Trois-Ri

agency sent out a final notice which said that if the
debt were not paid within a week, the claim would be
placed in the hands of advocates. The Court held that
this usurped the functions of an advocate and constitu

1 3
ucea

an unlawful practice of law.

A person who appeared regularly for people in the

ary criminal courts was ruled to have held himself out

as a lawyer although he had specifically told his clients
107 : .
that he was not a lawyer. The fact that he had

offered his services andgd conducted himself in the same

manner as a lawyer was sufficient.

The United State

s of America

The element of pretence is not a necessary one but

activities which would otherwise be permissible may be

labelled as unauthorised ractice if given the appearance
C 18!

of professional authority. Thus

. . 108 -
Bar of California, = a disbarred

had acted

independently "both in regard to matte involving
advice and to matters that can be characterised as suc

. o 109
because performed in a law office”.

h
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for reward

surveyor had entered a personal appeare

on behalf of a client and had cha

Although any layman could legally

law-related p:

acted as a solicitor.

The case of Verland

assist parties with cases before

with permission, to represent them in
question before the Court was whether

bidding the recovery of fees by Court
Y p!

rt of his services,

g
v. Eddolls .

ne
ANC

1rged a f

e €O an

action

ee for doinc

7 have performed

a Coun

to all of an agent's charges. Grove J.

that he thought the agent might have acted as an' attorney

or solicitor under the Solicitors Act 184

i 13

despite the other statute.

It 18 1o

involved an

ap

o = il -
who, under a provision of a statute . was allowed

"

ty Court and,

Conrt.  1Ihe

rovision

3 (U.K.)

t clear

s
LOL

action applied

commented

that

he thought the fee was the significant element, but

it seems likely.

The fact that the accountant in Dockings v. Vickery;

Re Symons did not receive any

may have contributed to the Court's lenient

towards him.

Where a statute has required an expectation
1 $

fee for

his action

attitude

of reward

as an element of an offence, English Courts have been

satisfied with indirect rewards.
. LLS5 :
Atkinson a debt collector who

claim and attended in Court was held

L1 P

Thus in Pacey v.

prepared

to hq

statements

ave acte

expectation of '"fee, gain or reward" because of his

usual expectation of commissions.

Appeal decided that where a person had done conveyancing

Similarly, the Court of

work for members of an association, with

all fees

d in

to

O

£

going

to other members, he had still performed his work for

116

fee.

a
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The abs: e of a fee w
Court in ews v. Wil
agency had acte for a

recovery of a small del

to have committed an offer

charged apart fr it
: y 148
In the cases of re S ¢ {e)¢! 3
119
v. Newlands ; Sums were mentione

The judges in those cases treated such mentions as
tending to give the impression of communications from

qualified solicitors. A fee seemed to be neither a

necessary nor an aggravating factor in the offence.

been a necessary part of an
offence, some Australian Courts have not been so ready

to include indirect benefits as those in other juris-

dictions have been.

: Sz 0 - y :
Australia v. Opie a public accountant who had

incorporated several companies Ww

s appointed a salaried

officeholder in e: but it was held that he had

27

1 ; : 2
not performed his work for remuneration. In Re Crowley

the manager of a life as:

mortgage discharge did

an offence because

the fee went to the Society's funds.

Canada

The charging of a fee for a legal service has not always
been regarded as establi shing an offence in Canada.

o
20 ) e SO ET an accountant charged a fee for

incorporating a society. He was held by the Ontario

Court of Appeal not to have acted or practised as a
=1

solicitor because anyone over 21 might incorporate a

society. in Ottawa.
123

In R. v. Nicholison the Alberta Court of Appeal
— ————— ’ b

held that a law student who incorporated companies
for the public using standard forms had not practiged

"

law although he had made it a business and advertised
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(a)

(b)

7 te States of America
Pay t 1s not regarded as a ne sary element: "The
characte of the L.C
inte: £y deltern

ent
to be irrelevant. In Delaw:

divorce reform ~imes asked clients to

take out membership but no other payment is mentioned.
I b

The Court did not seem to regard remuneration as

vy, it did not matter that the law
I

State”  received a salary, rather

- = | Ass - . L
and Australia

English Courts seem to have regarded a single

incident as constituting unlawful action as a

e 128

solicitor.” ""Phe cas > Hall
130 :

rth all involved a single transaction.

of

and Re

Repetition would pres

ably be an aggravating factor

rather than a necessary one.

Australian Courts have taken a similar attitude. £

1

133
Wales v. Newlands . oY

Law Society of New Sou

instance, the company secretary prepared only the one

set of papers but was convicted.

Canada
Repeated conduct has been regarded as essential for an

offence by some Canadian Courts. In the case of R. v.

11 and Upper-Ca

1 Business Administrators Ltd.

an Ontario Court required "a frequent, customary or
habitual course of conduct" involving legal proceedings,
advice or drafting, before people could be said to have

acted as solicitors.

incident was held by the Ontario Court of Appeal to not

satisfy the requirements for acting as a solicitor.

xander  , the defendant was director of two

3 : 129
» Dockings v. Vickery

33 .
ott , an isolated
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| reported to the Court
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3a was that ivities
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| could not be excused as 1 isolated nts of

6. Aftj ng 7,1 n a wa

(a) England a

English Courts have not regarded legal expertise as
being required before actions are made as a solicitor.

\ 137

The architect's actions in Re Hall » for imnstance,

could have been performed by any layman. However, the
straightforward nature of the transaction was regarded
as merely a factor in mitigation. Much the same could

be said of other cases involving the filing of documents

Of course,

that did require legal skills would be
regarded as particularly serious.

Similar attitudes have been shown by Australian Courts.

(b) Canada
The legal judgment and skill involved in an activity
has not always been regarded as important by Canadian
Courts, especially where there is an element of pretending

to be a solicitor. Thus in Barreau de Troi

: : 138 i g
Kinraeco Ltee , the sending of a letter threatening
legal proceedings cannot be said to have required legal

training but the debt collection agency was convicted.

Such requirements have been considered necessary in
: ) . i) :
cases, however. In R. v. Ballett an Ontario

several

I
1
|
I
]
[ ]
]
[ ]
]
]
]
]
I
]
]
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Magistrate consi that legal advice should be
given before a company is incorporated. In convicting

a defendant who incorporated several companies
it was unnecessary to prove that such advice was

e s e s 1 ~ P
actually given. The case of

involved a real dealt with real

estate transactions if he were a solicitor. It w

said there that practising as a solicitor involved

every service that imperatively required the exercis

o

of the skill and learning of a solicitor. Similarly,
141

10 R Ve ~, the Alberta Court of Appeal s

that the test for practising as a solicitor was whether
the action should only be done by qualified lawyers

in order to protect the public.

The United States of America

This factor is one that the Courts commonly state

is the basis of their judgment, e.g. "The practice
of law... is engaged in whenever and wherever legal

.
knowledge, training, skill and ability are required'.

Fairly straightforward activities have, however,

been classified as requiring legal expertise.

Thus, a debt collection agency that had debts assigned

to it and then sued on them through a licensed attorney
was held to have practised law . o The Court objected
to various aspects of the activity but in particular
the agency had usurped the lawyer's position in advi sing
the creditor that a suit was .app’f.“opr’j.a,)to. Nevertheless,
it would apparently have been acceptable if such advice
had been given and the attorney had been hired

directly by the creditor.

In general, it seems that any personalised advice
touching legal matters may be regarded as the practice

of law. Choosing a form and helping a person fill

=)

144

it in is not permissible for a layman, for instance
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may take into accou:

are to, il ¢ ricte
1 Courts in all jurisdictions to regard a need
L for legal judgment and training as being a very important
. factor. Some Canadian Courts have regarded it as a Pre—
requisite: for.an offence. The interpretation in practice
‘ of such a test is very important, since it can be extended
to cover a wide variety of activities. Pretending to be a

solicitor is also frowned upon in all juris

it is often made a separate offence by legisle

emphasis placed on it in English Courts might be an historical
accident of drafting. Different attitudes have been taken
towards the payment for law-related services. Some Courts
have ruled that payment does not alter the legality of
otherwise permissible activities but others have ruled that
it rdoes: Only Canadian Courts seem to have required

repetitive or habitual actions before an offence is committed.

The different factors are present to varying degrees
in different types of lay representation. There can be
said to be a spectrum of lay advocacy. At one extreme might

lie pleading in mitigation by an unpaid relative or friend

of the accused. At another extreme would be the activities
of a full-time police prosecutor. The Courts must decide
. whereabouts on that spectrum lies the boundary between activities
which are restricted to lawyers and those which are not.
.
A Canadian Court, for instance, with its experience
X of having lay defenders at summary hearings, would probably
] have drawn the line so that Mr Mihaka would not be considered
- to have acted as a lawyer. With the lack of statutory
-

constraints on New Zealand Courts, there seems to be no a

b=wl = bw b b e b e e bed e

priori reason why they should not follow the Canadian example,

i

even if the legislative background is different in New Zealand.

' »
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statutory guidance in the

ing as a solicitor. The
2

ling or strongly persuasive.

najor role in the approach to the

However, I shall try t

ered under

must be conside

the following headings: rs' professional interests;

Availability of representation; Quality of representation;

Yt

Administrative interests.

Quality of represe

As has been said, lawyers "are proud to belong to

an ancient and learned profession'. Yet the lawyer
is in business to make a profit and a legal practice is
' 146
o £ ] NS B e g C o, - - 1 -~ b 3 ~ " ! 5
little different from any other small business - There
is a tension between the lawyer's role in producing practical
"justice" for all the members of society and his interests

Hardie Boys J. in

]
0

-
—

as a businessman selling hi

Mihaka v. Police said that the denial of a right of audience
to unqualified people "should not be regarded as protection

of any privilege or monopoly". The fact remains that

such denial, if routine, does indeed protect a monopoly.

Practising lawyers submit to the control of an

organising body which lays down requirements, enforced

2

statute, of qualifications and a code of conduct for me

)

They are forbidden to emg

loy various common commercial
practices. They cannot advertise, go out and solicit custom,

diversify into law-related field

or set up limited liability
companies. Their personal conduct and business accounts are
subject to scrutiny by the Law Society. They must charge

rvices and they may not

prescribed fees for particular
refuse a request for representation by a person who is willing

to pay the fees.
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In return, regulation of competition from ungua.
practitioners

in a

11} partial monopoly: a ban on non-certified persons
holding themselves out as practitioners in a prescribed

field. It may be cot

of fees by a layman. For example, a layman can
legally provide various medical services but he cannot

~ Al fe B A
aavertlise nlims

If Pistrict Court Judg

of the Peace have

discretion to grant audience to unqualified ac
then the monopoly of the legal profession in the District

Courts is only partial. In that case

still be controlled by the exercise of the Court's

discretion, of course. The effects of lay competition

on the professional interests of lawyers must be considered.
3 4

Commercial competition with

if lay "agents" are allowed to wc reward. This has

, the Maori Land Court by

the Maori agent, in the English county courts by the case

. gt 151 . ;
of Verlander v. Eddolls and in the Canadian summary courts
by the case of R. v. Woods ; Competitors would not be
restricted by the code of ethics imposed on lawyers. For
instance, they would be able to use business practices
which are forbidden to lawyers. However, the legal
profession is unlikely to suffer greatly in purely financial
terms from lay competition in the District Courts. Work

in those courts is largely unprofitable. It is regarded

by many firms as a public service to be subsidised by profits

from work in other areas.

Nevertheless

0
0
o
('V;
44

j
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professional interests are at stake.
Advocacy is the activity which is traditionally regarded as

the essence of a lawyer's profession. It links him most
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tlose ideas of justice for the individual. Lay
it ; combined the g ter financial and

professional rewards available courts,

might cause a cc

as only being interested in defending the rights of people

who can afford high fees. Poo: people must make do with

s could also be concerned at the effects which

es might have on the image of the justice system

and thus indi: on the image of lawyers. Business

practices such as advertising which are forbidden to awye

could reflect on the ideals of the systemn. It would be

an unedifying spectacle, for instance, to see open compet-
ition between businessmen offering rival brands of "Justice"

to the public.

If a system of trained lay advocates were instituted,
then the profession could be concerned at the diversion of
resources from the training of lawyers and perhaps a lowering

of standards. The lengthy and expensive t

Y 1ining that lawyers

receive is designed to produce a grasp of the law as an

integrated whole. The expense: is justified on the grounds
that lawyers with such a grasp provide a better quality of
service. Specialised laymen would not have this overall view
of the law but their training would r 2quire resources that

might otherwise have been used for training lawyers.

Availability of representation

The service that lawyers provide in the courts has
i 4 : 152 \ o~
been criticised on various grounds. Some critics
object to the whole structure of the Court system and see
lawyers as a powerful group with a vested interest in

preserving the status quo. Many others, however, criticise

lawyers for not performing adequately their assigned role
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{ L within the system. The latter group can point to
large sections of society legal needs are not being
N -
‘ . LE3
{ met.
o
@ -
In general, the organisation of the legal sys n is
o : ; . . : )
based on the ac i1on that people in need of legal
i services will seek them out. However, many people who
- appear in the District Courts do not know how to obtai n
= - legal represc 1ition even if they are aware of its avail-
L ability and desirabi Ladenr . Most legal firms do not provide
. a service which is readily available to such people. They

4

are concentrated in inner-city areas where more profitable
work is likely to be forthcoming. The position and hours

of their offices are likely to be inconvenient for working
people. In addition, legal offices are regarded as
intimidating places by the diffident and unsophisticated,

even if their location is known. The above procblems are

accentuated for

of racial minorities who have languac

problems. They are not likely to know how to contact a

lawyer who can speak their language.

The duty solicitor scheme is intended to remedy many

o
| of the above defects. It provides representation for many
people who would otherwise lack it. But few lawyers appear

regularly in the District Courts except as part of the schemne.
The present system is hard-pressed to produce an adequate
service. Lay advocacy could well relieve the pressure

on the qualified lawyers. It could, take various forms.

It might eonsist, for instance, of a plea in mitigation

by a relative, friend or employer. Speeches in mitigation
after an accused has pleaded guilty reguire no legal expertise
and yet they make up much of a lawyer's work in the District
Courts. Many lawyers do not know much about their clients

= the duty solicitors. in particular, do not have the time
to form a picture of an accused. It would seem sensible

-
I+

to leave such work to somebody who knows the person.

Il
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address the Court
>, it was said that they
relevant, but not

It was pointed out

¥

are not really relevant when there are no laymen to be

influenced.

There

S

no reason in principle why lay people
making pleas in mitigation should not be paid for their
services. In a flight of fancy, a class of professional
"apologists" can be envisaged whose services would be available
for a fee to all accused who pleaded guilty. Alternatively,
social workers could provide a similar service without a fee.
Ineither case, a solicitor would conduct the preliminary inter-
view with an accused and advise him as to his plea. If the

accused decided to plead guilty, he would be referred to an

apologist and otherwise to a lawyer.

It has been suggested that laymen might be specially

= trained as "criminal advocates" to make appearances in the lower
155 . o3 s : .
courts. Such people would perform all the advocacy functions
of lawyers. They would provide an alternative and

specialised source of trained representation and would
presumably be more readily available than lawyers who didnot

specialise in the same way.

4. Standard of

representation

Many of the objections to the idea of lay representation
are based on the assumption that lay advocates will provide
an inferior service. The adversary trial process relies
on the competent exposition of opposing views to test the
validity of each party's case. If the advocate for one party
fails to assert valid claims ‘or objections, then the rights of a

litigant may be irreversibly prejudiced. As Hardie Boys J. said,

oy - .
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Such harm can occur under the present system when untrained
e
ief lar s O 11 t+1 e T g S g o i I ,1]‘1/
derendants conduct their « 1 cases. Daemar v. Gilliand
n b 0 A X7 s - TV N O
n's inability to cross-

his case. Judges usually

own cases as much help as

of impartiality. However,
a layman who presumes to conduct the case on behalf of another
would have to be treated on the same footing as opposing

1

counsel.

Canada has not been deterred by such arguments and has

allowed lay representation in its summary courts without

apparent ill-effect. The record shows that untrained la

under pressure of circumstances may deal very effectively

the law and procedure of even the superior courts. For instanc
4

: : . ,158 . .
in Reid v. Reid one party took his case in person to the

Privy Couneid . With training and experience, laymen have
produced very effective service in various courts and tribunals
on a regular basis. Thus, police prosecutors have had the
statutory right to appear before the lower courts in New Zealand
for many years. In England, legal ‘oxec:ut’ives have been given
the right to appear in county courts in limited circumstances

: . ’ : 55 .
which seem likely to be widened in the future. In Ontario,

claims courts and family courts. - Administrative tribunals
in many countries, incl uding New Zealand, allow lay represent-
ation before them. For instance, specialised lay advocates

have proved extremely competent in industrial matters.

Lay representation in tribunals can be justified on the

grounds that procedure is usually fairly simple and the area

of law involved is limited ‘to the particular interest of the
I

- 160 " ; s -
tribunal. However, the District Courts deal with the
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The effects of a

mistake on a client's interests may also be very serious.

5s, it has been suggested that laymen with
raining can provide a cheap and effective

0
o)
<

One advantage of such a specialised group of para-

profe

practising in the lower courts and their clients would

"

benefit from their advocates' increasi experience. In

contrast, lawyers tend to drift away to more lucrative

and prestigious activities as they gain s niority and

experience. A controlling body could be set up to set
standards of conduct and ethics for its members in the same

way that lawyers are controlled by the Law Society.

Administrative interests

Both judges and lawyers are interested in the efficient
administration of the Court system as it affects their work
loads and the tax payers are concerned that there should be
a minimum of waste. Lay advocates may disrupt the judicial
process because of their inexperience and ignorance of
procedure and are regarded as undesirable for this reason
also. The argument would not apply to trained para-
professionals, cof course, but if carried to its logical
conclusion would require that no layman be allowed to appear
without a trained advocate. That would conflict with what
has traditionally been regarded as the "right" of an accused

to present his own case if he wishes to do so.

Judges are especially likely to restrict defendants'

"rights" which they consider are being deliberately exploited
to disrupt proceedings. Thus, Speight J. said recently

that people who appealed to the High Court from @ District
Court and wished to appear in person would in future have to
file memoranda as counsel did: "That will be the policy

in the future with all the judges of this Court because we

are not going to be used as sounding boards for

. . " 1(72 - - . . .
irrelevancies, The effect of this policy is that most
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appeal will need to consult a

aspect does not seem to have been

A similar attitude was taken by Sinclair J. when he

declined an application by two accused to have McKenzie

163

friends at a Hi trial

on the basis of the English case of

that there was a con
High Court. However His Honour noted with approval some
comments from a New South Wales court that the practice
was regarded there as an abuse of the court's procedures
1

because the friend "was not subject to control or criticism'

His Honour said that those comments “are very apt to the

. , i 166
past experiences of the Courts in this country”.

His Honour did not specify what these past experiences were.

The past experiences of the Courts may well justify

on Law right to have lay advisers in th

i

165

the above attitudes in particular cases. However, the result

is that the opportunities of defendants to appear in Court
P Pr

other than by a qualified lawyer have been signifi cantly

reduced. The unfortunate impression may be given that legal

"rights" in Court are theoretical rather than practical.
If their exercise proves inconvenient for the Court, they
will be limited or eliminated. Such an impression could

be ultimately more detrimental to public respect for the

Courts than disruption caused by particular individuals.

There are strong arguments for increased lay participation

167

in the legal system. In particular, there is a need
for public involvement in order to maintain public confidence

in the Courts. The involvement of laymen in the system would

b by bew by e

5
1§

enable the public to see that the law operates fairly and
increase the understanding of its action and importance.

Devices such as McKenzie advisers may be desirable for givi

o}

people the feeling that they have some control over their ow

fate rather than being helpless pawns in the hands of others.

It is submitted that considerations such as these should be
balanced carefully with the interests of efficiency and .orde
in the system before the opportunities for laymen to play a

part in the preccess are reduced.

r




o

el

=" == — — | = — — e L =l = = =

e e

e

1y

VI CONCLUS1I

Courts have very wide although not w

control representa

at even the common law

right" to an : in Court m to judicial discretion
in New Zealand Et that is so, limitations on the
discretion are statutory
Statutes confer on both parties a ri ght of representation

by a qualified lawyer which is not subject to

The

appearance of lay advocates for the complainant

proceedings is expressly restricted to police officers and officers

1

es. However, it is concluded that some discretion

of particular bodies

remains in the Courts to hear lay advocates in other role

submitted that the discretion is further limited only by the

particular provisions of the Law Practitioners Act 1955 which a

! ,’l_y

e

to actions in Court. In particular, it is submitted that the pProviso

to section 17(2) of that Act, as relied on by Mr Mihaka, has no effect

on the discretion. Neither the historical status of Maori
agents nor the terms of the statute justify Mr Mihaka's claim to

audience.

However, it is submitted that judicial discretion to grant

audience to lay advocates is limited by

section 16 of the Law Pract-

itioners Act 1955. That section prohibits an unqualified Dexr son
1

from acting "as a solicitor" in Court. The statute and New Zec

land
cases provide no guidance for the Courts on the interpretation of th
provision. Courts overseas have approached similar problems in

different ways but the foreign case law suggests factors that may be

relevant.

It is concluded that a significant factor in determining

whether a layman has acted as a solicitor is whether the actions

in question required legal training and judgment. It is submitted

that such a test provides adequate protection of individuals against

the prejudicing of their rights by unskilled third parties. Bt

sion so far as is

protects the interests of the legal profes

Justified by lawyers' specialised training and discipline. It
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also safeguards th )rkings of the legal sy
by lay n who are ignorant of its tecl 1 l req (= ts At the
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same time, the use of such a test would not exclude laymen entirely
from participation in tl legal process.
Of the other factors con lered, the element of pretending

to be a solicitor would seem to constitute a separate offence which

is already r vided for by statut reward and repeat
e 3 K . T 1 S NEe Wol A3 1 }
actions would be aggravating el presence would no

be sufficient to constitute an offence if the primary test were not

satisfied.

When applying the test to actions in the District Courts, it
=y e r

seems desirable to impose a minimum restriction on

cretion. Judges should be encouraged to allow lay appearances.
It is submitted that the actions of a lawyer in the District Courts
should be defined as being the examination of witnesses and the
making of submissions on points of law. Addresses to judicial
'

officers by lay "apologic

ts" on matters relating to the alleged

offence should be permitted under the present law.

It may be necessary to introduce trained lay "criminal
advocates" to remedy the present undersupply of legal services
in the District Courts. The actions of such paraprofessionals would
be indistinguishable from those of lawyers. They would undoubtedly
constitute "acting as a solicitor" and would need specific statutory
authorisation such as is provided for police prosecutions at present.
Mr Mihaka seems to have regarded the Maori agent as having rights

equivalent to those necessary for such advocates. It is submitted

that under the present law the Justices of the Peace had no discretion

They might, however, have

P

to allow him to examine witness

permitted him to address them after the depositions had been taken.

This conclusion contrasts,with with both the view of the

Chief District Court Judge, who said that laymen should not be
permitted to address the Court at all, and the view of Hardie Boys J
who thought that the Justices of the Peace had nearly complete

discretion as to audience.




-h Mr Mihaka. Tt
+he stand that he did:

up to the reported case.

of Maori land dea
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of

the historical agent with office
tment as well as with lay advocates in the Maori

1 O
2rl69 5¢ showing

have led

the Land

Land Court. the case of

a

the extensive such office CounkE ol

Appeal said tha re assertion of the claim of the Crown [by the

Comm itself sufficient to oust the

Colony". 170 Mr Mihaka

Court in
does not regard the subsequent reversal of that decision by the Privy

. o ) ~ . . 5 1 . ’ . 1
Councill7l as affecting the validity of his view. He points to

ssioner before the Maori Land Court and Parliament-

[—y
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appearances by

showing that such Native agents had extensive rights of

ommittees

axry ¢
advocacy .

Emphasis is placed on the uncertainty of the legal status of the

Maori agent. Mr Mihaka maintains that since there has been no statutory

redefinition of the term, both anings survive. In particular, the
Maori agent still has extensive rights of advocacy, extending beyond the

Maori Land Court and even beyond the District Courts. Mr Mihaka uses

the proviso to section 17(2) of the Law Practitioners Act 1955 in suppc

of this contention. In interpreting tha

g t provision, seection 5(3j) of

Acts Interpretation Act 1924 should be applied to give a "fair large
liberal construction and interpretation" of the term "Maori agent".

He believes that his claims of a right of audience were refused because
judges and lawyers are unwilling to break the lawyers' monopoly in the
Courts. He had expected that unwillingness but believed his claim

to be valid.

v. Police were not the first at

part of a campaign to

The proceedings which led to Miha

which he had sought audience. The episode we
open the Courts

he had asked if the police were intending to bring charges against some

to people other than lawyers. On the first occasion,

Maoris who had been held in custody over the weekend. He said that he

2

would like to speak to them as a Maori agent. The District Court Judge

did not object to his addressing the Court in this way and referred his
inquiry to the police. The second occasion was in the Wellington District
Court when he asked a judge for compensation for a young man who had Lkeen
remanded in custody several times before the police finally withdrew
all charges. The judge refused to recognise him in the role of Maori
agent but allowed him to speak as a friend in Court - although addressing
the Court is strictly outside the functions of a McKenzie friend.

The next two attempts received less co-operation from the Courts.
In Auckland, the judge refused to let him speak and ordered his rer

noval.

Mr Mihaka was finally arrested and charged with using obscene language

so refused to

and resisting arrest.l72 In Christchurch, the judge al
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or likely to lead any person to believe

to act as a solicitor.

(2) Every person commits an offence against this section
who, not being duly enrolled as a solicitor under this Act,

carries on business as a solicitors' agent, or in any way
e r B 2z

advertises or holds himself out as a solicitors' agent:
Provided that it shall not be an offence under this sub-

section for a person to carry on business as a Maori agent

or to advertise or hold himself out as a Maori agent...".

Law Practitioners Bill, cl.63:

"(1l) Every person commits an offence against this Act who,

not being duly enrolled under this Act -

(a) Act

5 as a solicitor; or
(b) Holds himself out as being qualified to act as a

soliciteor; or

(c) Takes or uses any name, title, addition, or description
implying or likely to lead any person to believe that he
is qualified to act as a solicitor; or

(d) Carries on business as a solicitors' agent, or in anyway
advertises or holds himself out as a solicitors' agent.
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or hold himself out as a Maori agent; ...".

Police Offences Act 1927, s. 3D (since repealed by the Summary
Offences Act 1981).

(1831) 2 B. & Ad.663, 109 All E.R. 1290.
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Supra n.l at 56.

Summary Proceedings Act 1957, s.206. But also Law Practitioners
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O'Connor v. Police [1972] N.Z.L.R. 379, 38l.
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Much of this section is derived from interviews with the

Chief Registrar of the Maori Land Court, Mr Hax
people who have acted as Maori agents:
Okere Falls, who

to 1977; Mr Riini Paraire of Mt Maunganui who
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conducted a busin as Maori
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at Her Majesty's Pri >

1ting dustice

Section 37(1) of the Summary Proceedings Act 1957 can also

be contrasted with s.57(1) of the District Courts Act 1947 which
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provides that a "party to any proceedings may appear and act
personally or by a barrister or solicitor of the High Court and
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