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I I TRODUCTIO~ 

The tort of ~ efa nation at t er.1;:- s to st ~ i h .. a fair bala11 c E 

bet"' een the in port a : e of r rot ectir.g reputat ior. anc the 

fundamental right of freedom of expression . Ho~ever , tte oft~~ 

inconsistent nature of defamation la~ suggests that the exact 

'' fair balance" is difficult to de:ine . 

Or.e such area of inc0nsisteii<..:y is the apµlicat i on of the 

dE:fcnce of qualified privilege ir. the poli i c2.l aren& . 

area an immedj ate di ctir.ction aris '::!E t etwee ... the d efarned 

In 

politician "'·ro sues to pro::.ect his reputatioi. ar .. d the rolitici&:-

~ho is sued for defar.1ation, ~ut who seeks to rely on :,he protec~ion 

affordec by the defence of qualified privilege . Politjciars, 

thPrefore, have two djstinct inter 0 sts tote rotected . 

Conse:::;1. .. ently, t!- ·re are t·,·o pre-::c·-. inar." co"::tpe:,ir,s viev:.::: - T 

t .. 1is area . The firs bases its arg·..l!T1~r.t O!"'. the belief that 

prot,ectior n:n reputa ion ar10 .. 12.in-;:: er.::::..:-.cEc o:· ::: ..... L:: .. ic C'.):-.:::ider,CE: - -

our leaders is of vjta_ irrportance . Fur t~r~or~, i~ is arg~~~ 

inc-~ding j~s .ice, and upho! dir.g tru:,~ . 

established ~ithi~ the co~non la~ . 

The corrpeting view clai~s hat ~o:i ici&ns seek tte 

nation ' s attention and in doing so expose the~selves to putlic 

scrutiny , even personal attack . ThESF advocates of free spesc~ 

incist. that we " need uninr,i ited, re' ust am· ,,...i ,ie open debate o:-. 

public issues in New Zea.land " anc further "v:e are not ge"::ting i:. 

and we will not get it uEless the libel laws are altered . 11 1 Tte 

extens i on of qualified privilege woulo a.:'for .. greater protect i c·=-: 

to the politician who speaks out o:-i relevant anc: ever. 

controversi8l issues . 2 Templeton - . LTones is a c l ear 

ill~s~ra!ion of the 

the present defence of qualified pri\ilege . 
• , 1 ·~.· 
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Thir pa er aims to sho~ th~ rre~e~t nEed for rs~orrr in 

thi~ couLtry, wi~~ par~icular ref ren:e to thE· possitle exten:~:~ 

of qualified privilegE in the pclitical arena. The significar.c~ 

of qualified privilege i s not limited t o the courtroo~. Its 

influence can be seen before the defamatory statemer.t i s 

published. Wi tn the knowledge of this privilege, t~.E:: p1.:t::..ishs:'."' 

may make a defamatory statement knowing that pro~ection from st:~t 

will be afforded. This paper is primarily concerned, howev~r. 

witt t~e ahilitv to ra~Fc the ~~fence of qu~lifiej p~!vi~egP 

whr~ bei~[ sued. 

Using Templeton v . ~c~es as a guide, tt~ pa~er first looks 

at ~~  practjcal effect of the law of defamation o~ FOlitics i~ 

New ~eala~d to~ay. The seco~j part takes a wider :o~k at the 

jire:tio~ of the la¥ i~ ~he fut~re. Having ma~e a s~ggestio~ 

for refor:n, the paper v:ill ret1.1rn - c the facts o.: Te:.r-1etor. to 

I:: Bf.CKGROUSD 

!-.• 

TLere are occasicr::f' v,::·1e::-'c, o. t}.e grounds of co:-:-:r:10:: 

convenience and the wel.:ars of society,  a pers~n may publish a 

~efa~atory statement ~bout a~ot~er witho~~ incurri.g :iability. 
'l 

A rrivileged ~ublic~tic~ arises wt.en it is/ 

fairly ffiad e by a rerEo~ i~ the discharge of so=e ~ublic 
or private d~ty, whetler legal or moral, or i~ tte 
cond·.1ct o:' h i s CYIAT, affairs, in r:i.at ters h i s int ere Et i s 
concerned. 

The burden i s  i nitially ~n the jefendant t: establis~ tte 

presence of a privilegec. occasion for tte publicatio:1 by provir.: 

a recognised public or private irterest which ~ould jus~ify the 

b,  . t. 1: pu _ica io.:i. Wtether the occasion is privjlegeci i s a questic~ 
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is for ~hr jury ~ fi~d th~ :acts, but th~ ouestior: o: privilege 

return~ to th~ ~udge. If the judge rules that t .e occasio~ is 

privileged, the burden shifts to the plaintiff who rn~st prove 

that the defendant d i d not use the occasion honestly for the 

purpose for which the law gave it to him, but was ac"':~ated by 

some indirect or ulterior ma ive. This is known as "malice". 

r-1 · . t f th · t d · d 
6 

'la ice is a mat er or _ e Jury o eci e . The co·..:.rt, will 

look to the primarJ motive or purpose which has insrired the 

'7 
de:endant. · 

B. The Templeton Case. 

The plaintif:, Robert Jones, was a cieclarea ca~iidate :or 

t'he Ohariu se2t, at tr.e 1981, General Electior:. ~~~~ ~ :err.ple~c::., 

the defe:::dant, was a sitting me .her for tha"': sea ' 
a ~ember of 

the .fatio:::.al f'ar-c,y 2.nd a J\:ir:iste::-of the Crm,·r.. 
~ ..,_ c. de:ena.a:-_-: 

appealed against a :udgment ir. wti~h Or:gley, J . str~ck out 

rertai~ partic~lars ir: surport of a de:er:ce of j~sti:ic2tjor: 

and also struck out a defence of fair co!T'_1::er.1:,. 

cross-an1:'ealec1 because 0Egley, J. had .ot st.ruck o---.- a defe:r.ce o: 

qualified privilege. In tbe staterr.er.t o: cleir.: it ·t·e.s ple2des 

that on or abo½t 2 ~arch 19S3 the defendar:t distribu~ed to the 

Parliamentary press gallery copies of his speech giver.. to the 

annual general meeting of the Ohariu Branch of tr,e rs.tional 

Party on or about ~hat date. In addition, on 3 March on the 

television prograrrm1e "Eye Witness News" extracts f ro:: the speec~ 

and reports of it were broadcast, including the sta ~ment:
8 

Mr Jones is a man who seems to hate. J.tr Jo~es is a ma~ 
who despises many people bureaucrats, civil servants, 
politicians, wome~, Jews and professionals. 

Th~ plain~iff i[no~e~ all the alle~atio .s save 1:,te ~~ that he 
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defamatory, therefore injuriLF ti~ rpruta ioL and tringin[ ~i= 

intc rutlic scandal, odium ~~ co~tP~r .. 9 

7he statement of defence denied that the defe~dant was 

l iable for  the subsequent putlicatio~ of parts of the speect. 

I n doing s o the statement raised the defences of justificatioL, 

fair comment and i n the event of the allegation being fou.d 

unjustifie~, the defence of qualified privilege. n·.e Covrt. c: 

Appeal dismissed the defenda~t' s appeal but allowed tte cro~s-

appeal and struck out the de:eLce of qualified privilege. 

It is respectfully sub~i~ted that after initially conced~~g 

tha~ the annual general meeting itself ~as a privileged occasi:~, 

tte Court of Appeal ignored bc-:-h t .e practicality of restric~i~.2 

the speech to the members of t"r.s Ot1ariu 3rar~cr, of t~e I~at.io!'.s.: 

Party and the national interest in the suitability of a dec:ar~: 

par::i.iar::entary ca .. didate w:ho i,;as also tr:e leade!' o: a rart~1r . 

ig:r.o:!"in~ t 1:es e :a et ors) hs court ,,.,·a:: able to co .. cl u,j '=' t!-:at 

Te~;leto~, in releasi~g the ~reech to the preEs ga:le!'y, te~ 

exceeded the ounds of qualified privilege. 

E):CeEs v.riJ.l certairly os.:eat t~e defe .. ce. 

rul':": in rela.tion to e:::cess ce.:--. be us12:l very easily ~O nl<lli.::· 

the advantage~ of qualified privilege. I~ can be all too 

tempting to overlook the practical considera ions ~hich make 

it difficult to limit the putlicatio~ of the material. 

or extracts of political speeches will inevitably r~ach the 

hands of the iJ~dia who will republish portions of the speect 

to the ge~eral publi c . There are obvious difficulties i n 

ensvrinc that only members of a particular branch of a party 

attend a meeting. Gate-cras~ers are an accepted feature a: 
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poljtical elsction ~eetinrc . 

he court ' c arpljcatior. of t~ .. iE" "e):cecs" rule wac:;, is 

questj or.able . 

III THE PRACTICAL EFFECT OF THE LAV1 OF DEFAf>iATION OI~ 

NEJ; ZEALAND POLITICS 

The competing arguments over the fair balance of 

defamat i on law in the political context raise many interesting 

issue~ . ~ost significantly. the question arises of ~tat sort 

of protection politicians should be af_orded by the law when 

they speak out . JViany hold the viev.,r that the "6ame of politics" 
1 (\ 

carries with it inhere t risks -- and politicians therefore 

should have access to a rnear.s of insurance or protec io~ . Ons 

solutio .. is qualified privilege . 
I I 

Such an approach was take~ ir Eraddock v . Bevi~s where 

it was held that withi~ proper limi~s, defamatory wor1s spoken 

bv or..e electio:-:-~ candidate about anoL.er ·were ent,itled to the 

protection of aualified ~rivilege. ~te tes~ a;~lieo :or 

the ques~ions which the electors may properly and reaso~ably 

take into considera~ion in deciding how to cas their votes . 12 

Further, it was teld untenable that tte candidates ' interest ir. 

procuring their own electior.. should .. egative tt . . 1 13 pri-:i... .. ege . 

Those in favour of this broad arplicatior. of qualified 

privilege also question the present legal princjples which so 

readily allow l~ew ZeE:.land politicians not only to sue but to 

14 be sued themselves . These advocates support the extension 

of qualified privilege in ~he political arena and regard the 

susce,tibility to being defamed and the exposure to putlic 

col:l!:-,ent as a necessary consequence of political life . This 
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~ar ackno¼le~re~ by the ri~l : i1re hi~~-1~ i~ t~ Tr~rle on 

case:15 

Tha is an unavoida le co~coEitant o: nolitical life 
and I do not think that a rerson having a duty to 
publish a state~ent in tte public i~teres~ should be 
unduly circumscribed in fulfilling it by too stringent 
a~ obligation to prevent putlication to a wider 
audience than those to whom it is directly addressed. 

Ironically, the majority of advocates for this greater 

protection are not t  e politicians t~emselves. Or: t:he 

cor:tr&ry, politicians are amongst the major bene:icia~ies of 

Ngw Zealand defa~ation law today. Between 1969 and 1978 

politicianc and aspirants to elected of:i~e ~ade ur ~ ~ of the 

66 1 . t . f.., . N  Z ~ d , A t 1 . d ..- t . l ~ o pain i ~sin ew ea~an ana us ra ia~ c~ama ion cases. 

The following figures represent the num~er of defamatio~ 

cases in I~ ew Zealand and the perc1::::-:ta gP o: oli-si cal lair:tif:~ 

a~d defendants between 1979 an 1985, 

i. 

ii. ¥,., 

loo / / 

198~ 

198! 
1982 

19~3 
1981.;, 

]nr1::uor-: ec Ca~. s . 
YEAR 

1979 
1980 

1981 

1982 

1983 

1984 
19f~ 

TOTAL 

DEF AI"lA Tim~ CASE0 

1 

? 

2 

2 

'7 
I 

DEF AMA TI OIJ CASES 

4 
'7 
I 

5 
2 

4 

6 

1 
~ 

36 

*PLAii~TIFFS ~ JEFEI' _4.:·~3 

2 

2 

1 

1 

1 

1 

1 

1 

3 
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* Includes politicians and arpira,its to elected o:.:icP. 
Ci:Pd i~ 'Tre C~ri~~l Le~tcr' be~~ePn 1 January -779 aLri 
: J1Jne 19P5. 

The percentage of politician plaintiffs doe~ not aprear to hav~ 

altered dramatically in the las six years. That t~:ere were 

exactly the same number of defendants shows that politicians 

are being sued with the same ease as they are suing. It 

should also be noted that there was an average of ni~e to ten 

cases per year tetwec~ 1969 and 1978 and ar; averace cf six cass3 

ner year betv'een 1979 ar..d 1985. - . This is quite re~a~Xable 

considering the fact the figures based on the years 1969 tc 

1?78 also include Australian cases. The defama~ior:. action ~r 

New Zeala~d, therefore, does not appear ta have los: interest. 

It is also nossible ta argue or. these figures that ~~  

politic~an or aspirant to elected of:ice remains one of the 

major beneficiaries of Kew Zealand defamation law. 

°V'vllat is the great.. at rc:;ct~or, to defamatior. c2.ses':' \t,}--!y 

are pcliticians so prone to havi~g actions brough~ a~ai~~t 

There are a number c: nossible PXplanations. One e:x:;::lo.. atior:. 

is the existence of British social class values whic~ give rise 

to such ideals as good moral standards aTid sound re;~~a~ioL. 

Ir.. particular. hor:our a .. d rer~t.a tior:., concepts w::i c:-. da , e back 

centuries, are still regarded in the t,,.,,;entieth centt:ry as 

impor~ant values which need to be rrotected by the lav·. The 

law of defamation serves to guard these values and has been 

defined as "a civilising influence, as a force for cecency and 

moderation i::i language ... "
17 It ha.~ beer:. corr.P.Jente'i that in 

En~la~d the brinr~ng of a libel action is regarded as quite 

respectable and furt~e~, the social compulsion to do so ea~ be 
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V Prv c-... "'OT' ~ l f 
._,, J ... J.J. J ' . 

However, it is qup~~ic~atl~ wte ~ ~ ~urh 

fac+ . ., our presen l.llinister of Just:i ce, t. e Hon. Geoffrey 

Palmer ?-:.F-., has a somewhat lower estirr.ation o: the role 

reputation plays in defamation law.
19 

Defamation has traditionally bee~ that part of the commo~ 

law which holds dear such delicate, fasti dious and 

intangi bl e matter s as reputation. 

Ar1other plausible e:x:plana io:ri :or the number of libel 

actions involving politicians is the ~eed for public confider.ce 

in our political leaders. This follo~s on from the idea that 

politicians nYe constantly in the public' s eyes and under tteiY 

unreler.ting scrutiny. It is of fundamen~al importa~ce, 

however, that there exists sufficient public confidence in ouY 

leaders that we me:·: s~and as 2 r3e::-·ocro:.ic c0ur.~ry v.'i:~ ,_a iona::.. 

unity. For this reason it is crucial to have a mear~s ove!' an-: 

above ~\e ~olitical process itsel:, of des:,royin~ te i~pact 

of any undue or defa~otory statements ~ade in relation ~a our 

political lea1e!'s. 

the tr~e stimulus for Jones to bring the ca~e to tr:ial. :t 

may h&~e beer. to save his reputatior., bu it is que~ ioned 

whethe!' Jones actually felt the statements made by Hugh Templeton 

would ~eally lower him in the estimatior. of rifht thinking 

people. Despising bureaucrats, civil ser~ants, politicians, 

women, ~ews and professionals is a serious allegation. Jones, 

however, was only interested in the part of the allegation 

concerr:ing his supposed despisal of Jev.,rs. It is submitted tha~ 

if he was truly concerned with saving his reputation, he would 

not have ignored the other allegations. rJo doubt Jones was i::.. 

a favo~rable positio~ in dealing solely wi~h the allpgatio~ tha~ 
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he despisej Jews . In relation to ~e defence of juctificatic~, 

wi ~ o. ly the o~e charge being re~~ sd, the defendant was 

denied the application of section 7 of the Defamation Act 195L, 

which states that where ther are two or more distinct charges 

against a plaintiff 

a defence of justification shall not fail by reason 
only that the truth of every charge is not proved if 
the words not proved to be true do not materially 
i njure the plaintiff ' s reputation having regard to 
the remaining charges . 

~ith merely the charge in relatio~ -:,: deE~~sing Je~s being 

denied , Cooke, J . struck out all the paragraphs in the staterre~t 

of claim that had nothing to do witr Jews . Consequently , 

Te~pleton was unable to rely on tte whole speech and prove 

areas not relied on by Jones . I~ is still contended, however, 

that savinc reputation co~ld not tave been Jone~ ' s main 

i ncen~ive to br i ng the case to court . for although staying wit~ 

tr.e or:e allegatioL was rJe:1.eficial to }_:irn , 

he was still left with the weight o~ the accusations concerni~g 

bureaucrats, civil cerva~ts, poli~icians, wo~en and professio~~l~. 

A far more realistic i~c e~~ive to s~e Temple o~ was t o 

restore anv los~ puhlic confidence. The arprov~l of the 

masses is sought ~ust as highly by election candidates . The 

asse:r· ior. of the candidate ' s integri-:,y duri..g an electior. 

ea __ pa igr-. is of ·i tal importance . -.. e can E ee , howe,,er, t}-_at 

~here are close links between roYir-.g or.e ' s sound rer~tatio~ 

and maintai~ing puhlic confidence . One follows from the other . 

Whether such considerations represent the underlying 

incentives for Jones to bring this action to court , nevertheless 

remains doubtful . Robert Jones ~ill always be a national 

personality who will find it almost impossible to distance 

himself from th media . Even tis recent attempts at 
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con retemns v·i h he press, ... ~ or:es arrears to enjoy tr.e lime-

light and tr.e continuous form of media exposure . Perhaps thE 

tactical man_euvres of courtroom litigation are far more 

cons i stent with the man himself . 

Such motives are not evident in all cases , however , wherE 

the plaintiff may not be as flamboyant as Robert Jones . 

respectfull~r submitted that there may be ever a grea Pr 

incentive for defamed politicians to bring a libel action . 

This, of course, is the awarding of damages . 8eoffrey Palmer 

certainly believes that the defamation action is prized more 

for 11 its capacity to produce a pot o: gold than for interests 

·wtic. plai:'.1-:i:fs have ir:. their goo'i r..arr::e" 2:) ar.1. more srecific.s.::..::..y 

. l . .._ . t- . . 21 in re ation ~o poli~icians : 

It has ~een remarked tc ~e ttat some politiciar.s regard 
the la,,,- of de.:arnation as a :or:!:' of 1 1..JY.p sum su_ erar.r.uati:r .. 
I have been made awarP that colleagues or.. bott sidPS of 
the io~se do not regard proposals for the char.~e o.: the 
law o: ~Pfamatior:. wjT fsvour. 

This may ar~ear to be a rather harsh atT,itude o take towards 

our respected leaders . The idea of the libel actior. as a for= 

of "superanr:.1...:a ior." seerr.s to-:ally contrarv to "the goals of 

defamation law and the well founded values it asse~ts . 

The ~riter considered it necessary, therefore, to put 

this allegation to the politicians themselves . Tv10 fl~ embers 

from each Eide of the House were written to and asked to cowKe~~ 

on this allegation . The replies were most interesting . 

allegation that they or their fellow Members regarded the 

defar.iation action as a form of ' lump sum supe~annuation ' was 

cateeorically denied . 1'111:' i.,variatlE: opir:io:-. was that on the 

co~trary, i is t~e law er w o · e~efits no~t frow the action . 
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Latour ~p for Pal~erston tar:~. = VO~ de Cle~nc, wro~o 2? 

Th• nr~ior tho poli1i~l&-r g~ mon~y 01..J cf or con:i~~~ 
them " h;mp suni supErc=.::--.:-1·Je:.io1." is fatuo1..s .... 

It is tecause :rcliticia~s a-e ~he m:st libelled that ths 
writ? are issued . ~ost of th~ damages go to the 
lawyers involved by way o: costs. 

Sirr.ilarly, Opposi tior. MF :or Re:-::uera , Douglas Graham, 

comrreflted : 23 

Certainly in my experience, most of the benffits of a 
libel action are enjoye~ ty the solici crs involved . 
Any ques · ior. of a " 1 um-_c s·.;:.: s 1..1perar..nuatio::. " is t Gli ec:i 
by the fact that many successful plaintiffs ir. fac~ 
donate tte proceeds of t~Pir action to chari~y. 

Wtet~er or r.o~ the rebuttal of t~is allegation was a ~atter of 

political integrity, that la~yers ' costs represent the majority 

of dar.1ages a¼""a::-'Ced appears vali:i. The Ever.ing Post 24 recE:nt::..~.-

quot. ed a ty:r i cal de.:ar.-:ati :,21 c2s 2 2 s cost ir~g $3 3, 000 i::--. lega::. 

However, i t is q~esticr.ed tow freque~t donatior..s to 

c~arity are ~ade . Therefore, ~~ile tte poli icia~s ~ay re:~s~ 

to accept Palmer ' s allegation , we may nevert~eless r..eed to tak: 

in~o consideratior.. and ap:rrec~a~e ~he g~ea~ materia::.. 

laws may be exp ected to protec~ ~ather different va!ues fro~ 

those that it protected in previo~s cer..turies . 

\ itr: a n-0.IDber ot possib:i.e incentives available, incluc.ir.s 

receirt of damages , it is u ae~star.cable w~y there is little 

in~erest i~ altering our prese~~ de:aEa:.ion la~s . 

e~ough, when ~he tables are turr.ed and the politician becomes 

the defendant , the defence of qualified privilege i s immediat.e::.y 

pleaded . Where then does our politician stand in relation to 

this defence anci what must be proved? 

1 It is usually claimed in de~ence of a political defama or~ 

s~aternent , that there was a du y, legal, social , or moral tc 



mak h~ E~aterre~~ to thoEc ¼itt a corresponcirg duty or 

inter s  · o  . ear it ( usua ~-lY 8 J:ar:.i cul a:::-- grotq:. or E sctj or. 

in t .e corr~unity). In relation to election speeches it is 

argued that th re is a duty o¼ed by the candidate to th 

electors to inform them honsstly and without malice of any 

matters which may affect their vote, With this information 

at hand, the electors are expectec to make an inforreed vote. 

The exiEtence of such a d~ty was upheld in the case Brad1ock v . 

25 Bevins, the approach of whic~ ~as relied on by Tem:le~on 
0f 

where in his sta~ement of de~ence he claimed that:'J 

The occasion of the publication of the speect ~ates 
referred to in paragraph 3 herein was one of q~al~fied 
privilege by reason of the social and/or moral duty of 
the Defendant to make a statement to the general p~blic 
as to the conduct and tte fitness for public o~~ice c~ a 
declared ca~didate for Parlia~ent at tte nex genera: 
electior and by reasor. cf tte corresponding ir.tsres:. of t~e 
general p~blic to hear i~. 

a'"l L interpretatior. o~ 'scc~al and/or Ecral iuty' ci:: 

not appeal to the Court of Appeal who highlighte~ tte fac:. tta~ 

the prevailing op~nion in Engla::-~ at the time of ~~  3ra~~ock 

r7 
case was ~hat Lord Greene ta~ gor.e too far. 

we!lt or. to distir.guis~-:: the ~.wo cases, the Templeto::-~ case 

involving 'republication' ratter Lan publicati.or_. 

not only waE, the alleged defanatorj-statemen0 p-:..: lis:.ed to 

t,llose at tte rr.eetin6 aEd the:. d::..str:'...buted to the preEs gc.ller·, 

but it was also republished by the Fre~s and media, i~cl~jing 

the "Eye Witness rews" bro&dcast. It if not un il h~ 

conclusion of the judgment that his Honour returns to the 

question of a social and/or a moral duty, and whether s~c~ a 

duty existed to mak( a stateme~t to the general ublic as to 

the ccnduct of a declared Pa~liame~tary candidate. 

fom .d by the courc that: 
28 
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t .e ~laintiff was a aeclarsa Parliamertary candidate 

could not be treated as imposirg or_ the d fenda~ a 

social or moral duty to make a defamatory statement 

about hi~ to the general public, and 

2 . That in relation to the particular circumstances as 

relied on in the statement of defence , pr oof that 

derogatory statements atoL Jews were so made by the 

plain iff would not be en~ugh in the court ' s orinior_ 

to ~arrant reating t he ~E~er_da~t as under any du y 

to make to the general putlic in 19g3 a stateme~t 

about tte plaintiff ' s attitude to Jews . 

TJ--:e court concluded by adding "It would be ur_desirable to say 

more on trs point ." 29 

With resrect the following sub~issions are made ir_ relatio~ 

tc these fi~d~r_gs of tte court. 

~efi~itio~ a~d application of a ' social or moral ' duty was 

virtually ig~cred . 

or r.ioral duty to make such cor:oner.~,s about the J:laintiff to ths 

gsn2rc1l pt:.blic. Third, a fi~ding t~at the proo~ of ~he 

plaintiff ' s derogatory statements \'\'2.S not eroclg:-: to estar>lis~ 

the privilege to make the stateme~ts made , begged the point and 

was irrele~ant to the applicatio~ of this defence . 

In relati o~ ta th s ~irst cubmission , it is necessary to 

attempt to define just what is a social or moral dt:.ty . In 

particular it may be of value to look at ' moral duty ' and its 

relationship with politics . 

itself . JO 

Ttis is as old as the privilege 

Judges ... have all felt great difficulty in defining what 
kird of social or moral duty ~ill afford a justjfica~ion . 

Indeej there is no sure fail proo~ criterion for what does or 
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does net co .. s "'-i u"'.".,r a rr,ora~ ... ir ~ocial duty . Lindls-,; , l. , Ll , in 

Stuc.,r v . 11 31 . . ~_._ saJ::: : 

I ::il: moral du"':.jT o :n°Ar. ;., d·u y r'3cognise i t:· EqrlisL 
peopl~ cf ordinary int el!igP .. c e an j moral pri~ciple , 
t~t. at the same tim~ not a duty enforcea~le by legal 
proceedings ..• 

and applied the test 

Would the great mass o~ right- minded men i ~ tte positior. 
of the defendant have consi de red i t their duty under t he 
circumstance5: t o make Le comrnunica~io nf: 9 

These sort~ of cons i derat i oLs are very s imilar to tt::)se which 

establish t he defa:nation i n "'.", he first rlace - the s~a~iari 

being appliei that of t te right- 1:.inded persor: o:· or dinary 

int elligen c e an d mora! princ~p_e . Wtat sort of effec~ does t tis 

test have on politicians making election speeches? It i s 

a~guable that t he gre~t. mass c: right - rr- i nded ~eople -~ t h 

pos it.ion o~ andectior. candiiate W::)uld hav conEidere~ it 

The quest i on of morality goes further, for i~ cannot be 

de~ied ttat it is i ~pe~ative ~ta~ ~on: o~ ~erso~s c~ :iLe, 

so n2 character are e~ected ~er ~blic offic~ . If a ci~izen 

honestl .. believes tta~ tte ca~~idats had acted in a c~r.ner tta: 

wo11ld, i n "'.".,\e opinio~ of rig~~- Ii~ded people , di sou2:i~y him 

f or such office, ther. it is tha citize n ' s moral obliga~io~ tJ, 

society as a whole t o communicat e tr..e facts as he belie1,ed 

th e ... to exist to t r..ose wto have t. r-.e power to app:::>ir.~ to t he 

office . 32 But does ttis give t.re citizer. t he right or duty t o 

p~blish t he statement t o the general public? The~e is much 

authcrity to the contrary . Duncombe v . Daniell 33 held that 

a publication "to all the wo::sld " during ar .. election carr.paign 

was not privileged . This r~l wa~ ~allowed in thF Ca~aciiaL 
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in c1 speecr. by tr.e r':::rr,:;.er o :1e p1Jrlic at a mpr~ir.t ,hiring 

a., C c:,r~·1vri· c->--t 1 S"; ,..:i • J ~, c~ J .... 0 .i~ , U • -:, ...... ·.J . 

The Yifw ttat &. defamatory statemer:. relc·,:'..ng to a 
cand i da t e for piblic of:ice p~blished in a newspaper 
is protecte~ by qualifie 1 privilege by reasor. ~Prely 
of the fact t tat Bn election i s peniing a~d that the 
statement , if true , wo~ld be r elevant to the quest i on 
o: such candidate ' s fitness t o hold office i s , I thir.k , 
untenable . 

I:. ie eub~ittei , ~O~PVPr , th&t policy co~sidera ions have 

altered dramatically since 1837 , wter. the Dunco~t~ ru~e was 

established . 

Ttis brings in the second submissior., hat ttsre s~ouli 

have been a social o~ ~oral duty for Temrleton c p~blish his 

statement to the gereral public . I n today ' s society , wit~ tts 

help of the media , politic3l issues in or.e ~lee era e are 

reasonably expecte~ to be lear~t by ths ger~ral r~~:ic . It i::: 

almost ce2:·tai1 ly ~.nay: idable ard e· er. cies :'..ra'ole :'.:~c,r t~ds t CJ oc::::·-r 

wje~ the said candi date of th~ electorate is also tte leajer o~ 

a paliti~a: ~ar~y . 

i ntegrity a s a i:olitical leader is ir1 tne ir..-r,ere t. c,: any:,r.e 

who can vote i n favour of a particular party . It :~ollows 

logically that, 2 J,:inister o: t}·.s Crc\ :r. cr,oulc b-:: su': ~ect to 

suet wide scrut i~y . It is eve~ areu2ble ttat tte ordinary 

parlia~e~tary candi da te should be expo~ed to the public at 

large . 36 

In the age of Party el ectors are vitally i .terested not 
only i n t he representative b~t in the goverru~ent likely 
to be formed . Accordir:..gly, the polic:i e=- , p•~ incipl e::: , 
and fitness of other car.d idatcs ir othei· ele~torates -
especially h :::se who would hold C& l,i:1et post i1 3 
p-;.t,at,i ve go 1rernment - a~e relcv&nt to tr.e elector . 

--
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Finally , it is hard t-unrlPrstard wty i n th Te~rle~o~ 

cas-it wa~ s~i l that proof of tte alleged statements by te 

plai~tiff would not be enougt to warran reating the defen~an~ 

as under a duty. For if tte de:Pndar.t was able to pro\e the 

sai~ allegations, he would succeed in a d0fence of j~stific~tis~, 

re~<e~in£ the defence o~ q~a~ifie~ privi~ege pointless. It 

arre~rs, therefore, that ~~  c:>ur-"- is Thaking a conscious effor: 

not to ajopt more tha a very narrn~ interpretation of 

q~a:ified pri~ilege. 

TempletoL v . Jones i s aL e~ce~lent example of the court~· 

prP~~~t cau ious stance i n relation to the defence of quali:ie~ 

pri-,-::.lege. Ttere are r.1an-, rJ'.)r'? '?:-:a:.1p_e s , h:>v:ever, of tJ-.e lir:.:.: =· 

rl~c2d on the defence. The pri?ilege may be defeated ty exce~~ 
~n ~ 

-"-1-~- ;:r"\- -h~-i·ngi· r.g ·,-1 i· r-~01n_-,,-"- •. _--p·,,c:: ) ( I;.::,, ·ac·i· r,~ reT~r'-~r - ) Jl - .J "c,- - J _ - - - - - . ~-~;, ,:-: - • ..... _,  - .._ 1 -· . J t:; .i.!5 .r-..._, L  - ·E.. 

Templeton illustrates, h • ~roadcas~ing too far. The 
,r· 

proc~ of malicP a:s a de:eats the ~rivilege.-~ The ir~:orrr.s-:.io:_ 

corr:.::-.~:.icated :nust be 'ir:' t:-. .: :r:J.·,:::..c i::i:.er e.:=:t, r.o-c, "of r::1~_ic 

ir.t~:'sst" in tte sense of r:·.:rlic c::riosi.t-.-. L ) The U. K. !-as 

ever_ go::-1e as far as crse.t.ing a stci.~-,_;_,ory ;:-·:>,:isio:1 lin1iting 

the trivilege altogeth~r dur::.ng e:e:tic: . 41 cEmpaig,ns. - The 

DefE-:--:3.ticn Act 19:2 appJ.ie::=: _hro:....6}-_out th' Uni ec Kingdor.-. tu., 

b7 -.-:..rt1,;.e of Section 18, does not e:x"cenei o :or~herr: Irela1..;:. 

This rray be an appropriate point to look at this E1-gl::.s~ 

sectior. which is about a s far rerrov~d from th~ 'free speech' 

i~ea~ as one can get. 

thst 

Section 10 Defamation 1952 provides 

t ~ fa~~tory statement publis\ed by or on be~alf of a 
car:di Ja-e in any eJ ec · io to a local governme t 
authori. y or t o Parlia~Pr s~all no be deeme~ to ~e 
publis!.ed on a privilet3Pd ;)CC3.sion on t!-.e ground tr.at 
it i ~ material to a quPf io~ in ies~e in t~e election, 
v~etrer or not the persor: y whorr it i s publish d i s 
qualified to vote at t ~e election. 



dPcisior. wr.icr. ackr:o\i\'J dg c.1 tJi:. e:xiE 1,c<C: 0: a prii;ile;e r 

\ . . l,? s~c~ a s1tua 1or . • 
Why W&E ther~ a chang ~ jr_ t. outht? 1he 1952 debateE i~ 

the BritisrJ ~ouse of Commons provide a few answers . 43 The 

Defamation Ac 1952 , i~itially know1 1 as Bill 21 , was pres8nted 

to the Holls e by Opposition M. P . , Mr . Harold Lc·ver . HoYvever , 

t \e provision itself was a~ aftPrthoug~t by the ~errber for 

Nelson and Col. es , N~ . Sydney cil?er 1bn . Or, 27 Jur_e 1952 , 

after th e Bil~ ' s second re& d~~g, the Attorney- ~eneral beg~Pci 

to ~ove ttat in relation to clause nine (now Section : J ) th . 

ame:r.drnent be r.-_ad e . It was agreed t hat t he ~.:fe et o.: the clau2s 

sho~l d be t o prevPLt a candidate at an election frorr claiming 

can~idats . In proposine the arrendment 0f the clause to its 
4L pr~sent forrr, the Attorney- Ge~era: said 

I there.:or e put down ar: P.I!. '::'::.:in1e:1t whicr.. provid1=--: i 1 

"::ffect , t-:-iat ro candidatP st a ele c io~. sr,oulc. ~.5.ve. an-· 
sr~r i ~l nrivile~e bv virt~e alo~e of hi s b~ inf a 
C. r ri .: ., r - :.. •1 '.;:' l• rt o \.- . c:, \.- Q 1 a· n 0~ t r [ , (.: t r CJ' 1 Y' ~ }, -,ctn _r,c;:_ , anu ,J. Cl He~-- l.. _ - - e ct _- 'J S_Lu_e _.,aL 
pr1viJJ·ge by E: ~:LdE·- ·,,;::.ni , a:'" i-:, w~re . .•• (owr. s=-~-;L.ss ::.. s) . 

Tr.(: c o::-i cerL seems to be wit r. -:. .. e apparent ir.,::t..st ice o:~ being 

atl e t o clairr the privilege by ttE mere fac of being a 

Parliamentary candidate . Surely , however , such a cor_cerr_ 

is ~ot inc o~s ~ste~t with -:he availa bil ity of ":,he privilege 

of :.he st&terr:E:nt is of such rr.ajor pu :Jlic irrro~t.ance t::,at t~ie 

p::se'1ention of its publication co"!.11.d SE:riously a:f Pc":. the voters 

properly exercis i ng their suffrage . 
'4- S In Plummer v . Gherman , ; the Engli s r• Court of A}='f P21 

co .:irniPc tr.e nev: J.avJ of Parliarr.snt and ttro: out the Braddock 

3 
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corr ea d tr a:, t 1-ifOY'0 ma·.· - F;:,: C '::?~ i r r.d l c i ·Turns a C E:.7 r.c "t 

C-"t .lglit ty ti-, f sect i ov . . I-:. v,2, r s· ... ggested by Loro Il<::r.ning , 

t1· a"':- on S l2~b situation might. -~ (_ 1·.·h 0 rE-' an Plectcr m& k ,~ :-: a 

p,1hl ic s-+:-atemEr,t t.o ,F.::>t 11er elec"':-cr on F.. matter of comrr,on 

i nteres to socj c'ty, i n suer c i rc- istar cef t hat it is 

r: . F . 

pr ivi leged . I n ot\er words , or.e r eally i gnor es t he f a ct th at 

t he publ i sher i s a cand i date . I t i s r espectf ully s~bmit ted , 

however , tliat ther e i s not a vaft, difference betweE L t:·1is 

' e:xc ep"':: ior.al c irc-l1mstanc 1? ' ar.j t:-.e r1:m- except i onal Br2ddock 

type situa-':.i-::in . 

Ther efo::---e it i s questi,,nec just what. E er-rice this 

s0mewhat confus i ng secti ~n provi~~s . I f i ts gcal i~ to 

prevent the use of tt,e privi:ege where i t i s claimPd by vi rt~e 

alone of being e. \.c1Ldida e , tter. it i.=; acir.g nc rr.orE t.:--,ar1 tr-s 

corr.rno::-- la\\' iE pr-?ser..tly doing . T~ere is nc author ity 

whatso~¥e~ tha~ qua~~fied pr~¥i:~ge is b stowe1 by virtu alo_ -

o~ being 2 candidate . 

Et riu"':-y or i:1"'..,is::--est .sr d ;;. corres1 o::-.di::--.g d·.1ty or interes b fore 

tte privilege is even co:sider~~- F .1rther , as Pl1.ru. ' s ea_,~ 

c&njidatE from usi~g the privilegf at electio~ time an~:ay . 

It is not surpri s i ng, therefore , that "mother " Par l i ane~t ' s 

v isdJm ha~ not been c1corted any.,::-.E:rf else in the CoffJ ._-m--..veaJ t~ . 

Br.sc:o:-ick ' s case . presumably , is still good la'-A· iL Ni::v: Z .alano . 

The present New Zealana a_ternative as seer by Ccoke , J . 
i E for -::rhP cour-:-Js to 47 

b, ..... ~_, 

bc:Jr:111ce t,r1e 1mi versalit.y o:: tl e suffrag~ with the mEa.ns 
available for ident ifyi ng a. d confini ng di stribution 
to electors ... 

as his Honour acknowledg 0 s 1 ~~is is b d i ff i cult task tojay 

wh~~ all ci"'::iz r.s over ~ ~ og 0~ ci;h~eeL are e~titled to vote 

- r, 
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re~ rictsd circ·J~_ar for :,r Elec ora"'.:,e wiJ 1 reach tr.~ ~ards of 

t~ose not entitled to vo~s in "'.:,hat electcrate . It is 

subrritted, th refore, thi:lt 1either S1::ction 10 nor the ' Coob: , .; ' 

rule is a realistic solution t o thi ~ area of law. 

To conc lude th e d j s cuss ion of the present state of 

que.lif i ed prjvile§:"e i:: Ne"; Ze2lar.a. ir.. relnt:i.on to j::Glit ic s , 

i t is sub:r.1it.t<:.>1 t.Lat thf' dr::fer,ce i r too restri ct ive . T.,e 

lav· a:=- it star1d:-, allows the oe:~eLce of qualifi F f/:.··:_yjlege to 

te defeated all too r eadily . Ttis, mounted witt our Court ' ~ 

r:10:..~e t:1an cautio E s tance , oe.s.rn:; t h&.t th e defence cf quali:j e::: 

privilege . whether brought by Minifter , Me~ber or candidate , 

will rarely suc ceej . The :.ee-'l o alter the balanc,. rr,a:..n':E:ir,e: 

by the l&~ of defamatior.. i n t~e dir ection of free dcr ~f 

ex;ressi~L i ~ well ovErd~e . 

reform i s dealt wi~t in t ~e L~x~ ~art o: ~hi s paper . 

IV 

The pres~rt New Zealand law regarc1ng qual if:.. ed pr iv:..leg e 
or: ttt- politic&l .f i elc i ~ ;rotably not wi1olly logica:'.. . 
It has differences and difficultie~ of the ki .d we have 
men"':.i oned earlier . To exte~d t he sc-::_::e c,: ti- e !=ri vilege 
is ~ot altoget~8~ without a~tractio= . 5ut i! ~as t ote 
remerrbered tha~ t~ere are also strong argur:-1er,ts agair.st 
do in6 so. 48 

Such i s t~e present po2itic~ as ¥ie~Ed by the ccur~ ~~ 

Terroleton v . Jones . This part of the pafer in~enfs to comparE 

the competing argurr.ents for a no against extendir.g the scope c.f 

tte pri,ilege , finally dra~i~g some conclusions of its owr.. 

t . The View t 1·1at Qu&li f" E-C Fri vil ee,e 2hculd be Extenjed i n 
tfe Pcliti cal Are~a . 

One of ~he nost as ser~i~ e advocat s for extendi~g tt 
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3c JT r- of' q:.lali f:'... 1 p:-i v::l ,[- ir. th r:- ! oJ i :,j c2 l arcr,a if'. 
19 Geoffrr} ral:r,rr 4 wl.o bt-::...if-.ve~ "::L& ., tr ( fur.dc:1rnE.~.ta2. valu , 

freejorr of sx~ression, mire oft~n :.han DO o~tw£ighE the 

couDtervailir.G value, reputatior. . ~avi~g lectured i~ the 

Ur.ited States, Palmer supports much of that country ' s a·proac\ 

i n this a r ea . Under tte First a~d Fourteenth Amendments of 

t~e U. S. Consti~ution (pr otecti ng the freedom of sreech) the 

l . S. Surrerre Cour~ ha n made a number of i~port2nt const:'...tJ~is~~: 

The leading c~se ·e~ York Tirrec v . ~ullivar. 5° Fsta½liEts~ 

that a public :)fficial could not rscc··er fo~ de:arra~ior. wtere 

~eriouE dou~ts a? to is trutt . T~e pffec~ o~ the case ~as :~E 

plairtiffE in litel actio~s . Hov ' e-, <:::r, 11•hile ex enuir:f: th,::. 

1. 'fhc was a :r:··..1.bl:'...c 1)::icial? ar_j 

2 . \:'.'}·.at wa~ tr e rr.e2r:ir...g of t}--!e act·_a:. n:a.2 ::.ce - kEov:n 
~r~Tt, reckless dis~ega~d ~est? 

Tte ~urre~e Court ~tte~pted to a~s~·e- these q~estior.s 

ovsr th~ r.0xt ter. yea~s . 

v . 3aer 52 said 

1 1'.:J/t( "< ' r - ~, R~,c:;o 'rl t-_r_ /o,_r _r.r.a __ , L , , .LL -~~n>_a._ 

The 'pLblic official ' desig~ation applies at the very 
least to those among t,he hierarchy of governmer:.t 
employees who have or· appear to the p1...Lblic to ha ,e 
subctantial responsibility for or co1trol over the 
conduct of government af~a i rs . 

Or. ti1 · face of it a reasonable encug11 c.efi:,ition . !-I o',: ever , 
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let in s~ch ~igureE as a promir:e,t University a~hl':::~ic 

director and forDer foo~ball coact aLd a r~tire~ Arrr:y genEral. 

7he test for 'public f igure', ho~ever, was far from clear. 54 

As far as ' a ctual malice' w2s concerned, the U. S. Supreme 
c:. r: 

Court was able to list s·::ime :helrftJ_l I'E ::p..1.irerr.ent=.,.,,; J.. .. mong 

tr e evidence which migh'" have l'::::i to a find· ng cf k::-.. o·.-:r, :alsi-:.:· 

or reckl E:SE c.is::·E'garc. ...,.. erE: 

i . fatrj ca~.ior, of t"ie s-.:,ory 1..::{ th-2 c1e:n:_c.ant 

ii. rElia::1ce vll'iolly on "a:r. Lr:\·erifie:5 an.on:rm::)t....:C: telepLor.'= 

call". 

iii. 

vE.r2.city of t,1 e ir .. fo:::'rr:at.ion or ".:he .s.ccurac:,r o: ~is 

·,r.u r.e11r:..r:.~,el1?ss wa':' 'To-:i;;a ea l y spi:,e or i:'. .. l -\·:iLi., ,,,r,s E')t 

fysc-:.ly 

or:e dec:2.de s:-.,er the Sulli var.. ea::: e -t .... e SupreJ!'!E Co,_,r:, ded dee. 

thP case Ger:,z v. wel,:.::· . Gertz v,:a:: an tnc i vidus.::.. ,-;it ... 2 

ler gt~.y care1::r as 2.n au~~ o.!.~, pu·clic spt:2.ker a::-ic. a rc::lO'.\'T ed 

lav·ye-fo~ rublic causes. Af~er a police officer had tee~ 

cor:vict?d ::)f murder, Gertz, the attorney who repreaenteJ tte 

farr.il y of tt1e 1riu~rle:.· victir:i, v,as c.isc:.;ssed in a magE..'.3ir..s, 

article ¼Li d1 inaccnratE:ly acc:.i.s ed .1ert ,;,_ of being a"l c:L!'Chi t ect 

reccri EDd iden~ifiPJ ~~ at~0~~~] a~ a ~orm~r official of a 
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T~r a• orrey tro~[~~ e libPl actior 

co a· 

tVJC diff!Cr r.t trr<::"'S ()f pl"}iC figurr_s. ~7 f::,_rst., tf;P &11 

J-,urpc,se put lie filUY' . , " a r E:rs.011 of pe::'vasive fame 2::.ci nr,t,oriE-".:y". 

This person is a public figur~ i~ all contEzts. Qecond, the 

l imited-purpose public figure who attain c.. this status through 

ir.volvement i n  a particular FLblic issue. Any cormr.ent unrelc,:,ed 

to -:hat pDl lie iss:1E:' has the effect of re:.: erir.g t,h~t i::,cii vidLc;:.::_ 

a p--i vc: te :i gure for the pu::--pose of that cc.rmr.E:nt. i'r F COUJ"t 

dee:::_ d Fe t:-at Cert~ was a pri·,.; E. te ::~igur fe,r this. reasorj. In 

de&_ing wi-:,r_ the conf1-· ctir.6 arg'IJ.;;1ents ove::" pub2-ic and pri vatE: 

fig· res, t~e U. S . Surreme Court provided it~ most de~ailed 

ar.&2.ysis of .,Le balance bet·v;een rep-utat:.c.,r. a1.c t:1F r.)::-·otee:tior. c: 

J:::: j'u.= if ·i:.g tr ei.t' c.::f01·c.ing 11::ss~::--

1 . p~blic figures havs a gr~&~er or;or~~~ity to reb~~ 

< efamE. tcry stat e111 r:.t s anci 

public affc.irs". 

HoKever it stould be nc~ed that ~\ile the rublic figure 

plc=:i:ntiff ::..s ·oeir.g afforde::1 less protectior., t\e J-'Dtlic 

~~~ ~ ~  is given mar~ . 

In slLr:nr.in~ up t ,t.E:- 11.r.1,-,r·ican ~e,1elo1:;rr.er.t in this fieli, it. :5 

fai::-· to say tr.a1:. a=..tho,·g:h t,he ~iupre. e Cot.rt i1aE· n:.r.. into 

dif~iculty in applying the Sullivan approac~, i ~ has. everthe::_ess 

rr.a c s a E=.erious attempt to rrot ect the const,i tu": i ona:1.. rig'.!tE: of 

An~~ica~ ci izens . Hov:e':c-'r , at t •. c sar:1e time ,_,ne rnigr,· feel 

t·h,· --c . .., .}-E ccur .s have g ·,, r · t .oo .rc.'l.' ii t , e ~i:.. ection ,):~ prot cti:-.; 
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f:> ':.. !c ~o:-: c,f o:prr•.==-,-; c :-1. 

-ta.tu:..;. VJ}· :le t11e A'nr,ricar a I !'oacr-. may hav, e:;rt.er.ced thf' =-c·,:;:.1:; 

of ~11c priviJ ege too far, it cioe0_; Of-C!i 01...r eyes to ",te ir:11 rJr"!:°,E..::-.:::e 

cf p::--otecting such func1amentE,l righ,:.~ as freedom o:· speech. 

With respect, however, tte court in Templeton ~ai~rd to 

cor.:::ider in any dep h even t.h<2 sma _E;~.t ex"',:,er.siu::-. cf ttie sc:y·.c. 

of ~\c ~rivilege. In preser.ting t.LE: aq;urnents ags.iLst ex er.:.i.:-.g 

~~ scope, t11~ court ref~r~ tc ~atley,60 whicl subrrits tha~ 

so ~ide an e~t.ension of thE: privilege would rlo ~he putlic 
m,.re rcrrr, t:har. gooci.. :'.:t would tenc. to C:.eter ser:siti·;e 

an::i 11on')urc-.hle me1 fro!r, seek:~:J6 ft:blic r,csitio.:-.::-of trust 

an,J re3pJnsil1ility, anc leave ttem open to otters wLc, :,c:YE: 

no respect for ~hPir reputaticn. 

posi ior~ expects ~c, lie exposvl c ot:-.ers who rr,ay not l,c-P· 

re:::~~:t for tteir reputa ion. I v is a neces~a:'y cs~seque~=~ 

of e~tering the political a:'e~a. Th.:: '::ic:, iq; • or '~ c,n,2, arE-::-.=-' 

i:o ::-.::-.-r a rl2c~ one w:.iulc, ex. ec-:. to fi .d a E8nsitiv:? inc1iv:ij:,2l. 

se~sitive dts~osition i s cert2i~ly r.~t an &s~~: jn te ga~e c~ 

ro::..::..--:ics. Of co· .. ffc, ... , -'-he pcliticiar. is g.::,int: to sa:, ''Tr'i'= is 

a::..l very well, but I hav(, my private life as well", and t'1is 

ic_: .:a:.r enough. The poli ti ::ia::. mak ~s a nUJ:1be:.. of Sc: crific es 

in fis positior. cf public respor.sibility an: will want soE~ 

sar.c ity left ir. life, 

~he ohvioue problem created here is d~finir:g the 'politica_' 

A.r,...:-_a' i tsel.:. H m ... far should it ex:t.,er. l, c.lld per ha i-s rrort-

irr:: ~~-tar.tly, would it af ect ciff erer:t spheres of pl blic life 

( sue:-: as trade G.nd ir.du2 try)? Anyo~e i~ the public' s eyes 

The t~ade uric ist, 



L l• t 
' I.,. 

v~-:.. fall wi l ir t }. j s ca-,r:,;o::-.. ·. 

·w~::..c}'. should p1t, it ir: & SJ:ecially protected cc- - c...gr)ry? 

0:,< ' o f the most f :-:·~aT' 0n al el emer.tE" o ou:- Co: ,.s i tuti ei::-1 

is the ' serarat i on of powers '. W1 tile the cour'.:,s are e}:pect-::r.l. 

to uphold t h~ Sovereignty of P8rliament, the H~ ~emus~ urhol ~ 

'!'o acr j eYe 

t \.-i3 1:.,alanc IC, rol iticiar.s rElJSt be a ble t ,' deba ... ~ f1·E 1:c~ ·,· ai J 

or<:::,ly on isSl,(: of 1 ... Jt: ic irr.po1·tar:c: f' . Fo::: 

everything th~ri:: go re;:: 0 ::-1 i~s::..de the HouE:E' is gr2:-.tec1 ohsollJ e 

J -~-::.. v i l e g e . But why stouJ~ ~t stor ~here? 

of olitics'? 

ca~dida es at e~~ctio .s, w~o in openly detati.g o~ pLt:ic 

Ur.der a for-r.1 of ~OYEr::--.rr112:r~t like: O"L:.l' :-,wn t,~- '=:"°'e :-:-.l-:::t. t t-

freedom :, o c2.r.v.::tss ir. goor:: fait h th e wcrtr. of c .. aract ~r 
an( qual ifica ~i n~~ o~ candid~tes ~or office, ~tet~'?r 
e: '?C-;:. ::.-: e 0:: a1=,r0:i:-:.:.ivf::', "no 1:,y h;:,c::m:il1g c. carJ::.. ~& -:e, ,::.i:-

allo1"1ing himself tc be t,he candioat,f' of ot~.er ~ , ct :Tian 
t crid e rs a2 an ·i ssus to h? tried 0 1 : · · publ:i c,_y befo:::--.- t '1 e 
peo1l~ or thl:' a_:0::..::-"'.:.:i.r.g powPr hi5 ho E~·~._-, ir.teg~-ity , 
arid ~itness for tte office t o be filled - 61 

It is sv1·,L~t· cd , thereforE, trist ar.y extension c.n qualifie:l 

privilege should be wide eno11gl . to in clude stat.er en-:,s ::r::::.dP abo '-:. 

~~pirants to el ected c~fice . 

An e,1en mor e important question is wr,Etl er tr 1;: ,., cope c· f 

t.h ':' pr::.. vi 1 ege should be vdd e enougr1 to follm" po lit i cia:-~s irit o 

0t' ~r sp' P,es cf life . : ould st~t e .. ente a}o~-: tt e pr~vate 
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lif"- o" a , oliT1 ciar t, rro~ f ·C~": ,? 

::, :_ ........ ,,_ (' , 

fr_, .r .._ ,_ 
L r ',; iticaJ 

ar . n2 ;-11 d },T Pet a c Erta i _ deg "'ee of put-] ic e):p 1)su.,..., . On r c. 

othpr har1cl, thP politician will argue , surely 0ven they ars 

entitl~j t0 the sanctity o~ pr~vacy at horrc . T i!'c cor.fl i ct 

is i n~eea a complex one ta solve , b~t it iE subrri t ted that 

rolitical integrity must ~c some eyten l· refl.:,cteJ i n th8 

a:::air::: . Tte scope of ths rrivileg s:-:.o·uJd differ oc:ordir:g 

to the i ·n-;::,ortanc P of tr·_r exr osu~ ·e to th E co:ur.or: c.:i:_. eni .:>J1C '2 ~::- -

th ~ v1 elfA.re c f sociei.y . Mere p 12.ic i::itrsest is cer~ai11ly L·:: 

e:-1ough to prcitect a state:n.E:-ri-":. rr:&iP in 1~e1ati:m to ,1 polit~cia1 · _ 

~~5d:1_Rss to say, ~he court ir_ Ten1letan faile~ o conside_ 

3~proach btt wide enough to afford better rr8tPctio~ to tt~ 

fr 0 edorr o~ expression - & value just as im~cr~ant i~ tje 

pc1itic-al &r~ a. ' -c 1eci:: '=' ::..:-_ 3.do-::-,: i '-~ 

B. Tr:e Reform Conrnittee~ . 

r ..- .., r 
! ... ::"I -- _. - -

T~e views of lc:w re[orm cow.~ittee s are re2-evan-:. viher! 
considerir,g v:hether thE Co1.r"':,~ sr _1,;ld de- •lo; ~L:: , -3.\' 

in a certain jirec~ior1 . 62 

At the present stag'? , if any "'eYelopr.e!'"_t o~ r.e lciw of 
qualified privilege is to be ~ade in this co~~try , it 
falls t o the courts . 63 

The 1975 TTnited Kingdom " FErnlks Cor.cr:ittse o 1 De:arn::i.tion", 
61· 

i~ consideri~g th~ aeop ion of a rrivilege simiJar to t~at 

a~plied ir tte United 0 ~ates , co~ .. ented -~a : 

We oprose i~ most strongly becaLse here it would 



Su st:-J.ni..,ia~ir:g tr if cl,::,,iJTJ tLs reror n,cJCP t,"f,ree r:1a~o:-

c- .. } n 1' S c-1' 0 n C • 
6() 

..... l..1.. •• ...Ill .. ._ • 

1 . That tte rresent British de::ama ion law dij not 
resi:.rai:'1 th~ r ,re~s in re:;_::,o r .ing or. rr.atte~E o:: publ:'...c 
concern. 

2 . The Amer i : an privilege provides toe li tt2.<:- p:rotectis:-. 
for the deserving r,laintiffE, i n defamatior. cases . 

J . T:1at the . .\r. 0 ri,~a:- st8.rdard ,:o··ld fur-:.:_(-r c --rplica ,s 
an area of lm,· a1rear1 y :::ot,oriou0 ::·or it..'-, c:.r:;r:exit:..c, 
of law ar d .:act . 

ir. . ~ e·,1 ZPaland , one might argie : 

1 . Ttat the Bri t:.sL press ar:d rnr.~di.a opt:rat e i-:-. 2 

com1- lF,t ':- ly c.iff erent e::wiror.merit . Th'? ir, tr:..: 

U.K. is larger. Etr,nger a~d w~alt,~ier . 

t:hat ir ti·7 l.J . K., :=:v cl-. a 

prese~t bala~-:ce ir. r~e:,,; Zea2.a;;c uxdE:-rest ::.r:.5.: :=:. t':1e 

importance cf freedom o:: exrression and iE sll too 

they have a rigL-: c1.nd f·.,.rt,~_er a -::1;.t ' tc· !: s..~=-=- a 

sta~ement in pub:ic i~ter~st . 

3 . It would t-? ext.rer.iely diff ic·..,1,l to furthe2· complica--.: s 

the t,ort of c.e::aria-..,i 0.:1 . On the contrary :hP 

applicatio~ of a wider pri~ilege would helr ~o 

~Etablis. a fairer an more vi~ible balance tet~ee~ 

freedo11J o: exr-,ressioL anci reputa ior. . 
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,r. f. . • 1::. fji.Jc:y, app0ir.i,u1 tL, 'J\18.cY.;:_.-C';rm~.i-:.ti;:e ..,,:. 

DE:farict ion' , v/hicr pre:=.f-•r.+_,r,d it'.'- J'Ppor-:, ir 1977. 
67 ':"':-e 

Corr.r'1j ttE:-e ::illm ed t~·.e appro(jcr1 o: tr. 'Taulks" repcr: 2nd 

while ttey ag::"e0ri that the AmericaL app~oach ~as tea wid ar. 

extension, they were ~ot nearly as antagonistic to ~he propos~-

-:.ion as tteir British cou~terpar~s. I is significant that 

Geo:frE-:,- Puln:,-,r, th•'r. R Prcff's:.:;or of Lav: of Le Vic:t.:::>ri.s. 

Uni¥ersity of Wellington,wa~ 01. thP Ccrr~i te~. TtE:::--e v:ere 

also three Barristers ( ir.chirl:::..r.g ri"::: Cr2irm:;;n), the Secretary 

o: tte N. Z. Journalistc Unior., ~he Chairma~ of Direc~ors of 

N. Z. ~e~E ~~d. and a ParliaITentary Per-ortcr. 

Ths Repor~ co1 eluded t1--1at a r,pv· t2.lan::, sJ,o·L lr j€:: st.rl,c:i-: 

(:;<: 
bet·1.2s;-. rei·~~t-,a-:io1·, &1:d .'.'r1:e s_ -3-_C'.h • 

. . • the b::1lance '::)et·,veen rer u-':,at ior_ a:-.d fre~d:i:11 o.: sreesh 
re-i1,.:.res '.=0 . .1e a:i~Lls~ :11e",t ir. fa-r:,·l,.::· o.: :r· ,=c. SJ>2':-CI''. s.11., a 
frc..e r-rsss. .l.t tr.e sc-::.P ti1:.e \·.e r.a·ve c.:·:irr:.e:.. tr.~· 
p::--incirle t~~t ~ ~ ~~~ ~ ~eserveE ~eaEona~le ;:J~ec io~. 
I1 making our rec:or.,m.,,!".ca-::.io .E ,,·e r.aYe be, r. car~::u=:.. !·.ot tc 
g~ve ljc~n~~ to the careleE~ o~ v~~iie;t,ive. 

Fir:::t, t.La": the corr1IL1r. lav· c~:-:.cept, of 

"malice" w:-.ich clefe&ts tr.e dr::-ft'?.r:ce, bt. rep:'..&ce'.:. by c st&-:,1-tor:..-

by i::_1-,,·j 1 or sr-i e, er v,:}·prn impr:.-i:;:er acv.sn age :: the 

occaEior of r-uhlication had bee~ take~.
69 Secon':y, tta~ a 

pr0vision sto~lri be enac:ted whict would provide the news 

with a special statutory defe! CP of q~alified privi:ege. 

No:·1e of the reconrJ1enda1:.io~s mc:de by l!e C::ir:ID1it1 .. ee hos 'beer. 

Tris is u~fortu.ate, as the ~eport fi~tli~h1s the 

3 
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Tl > 
Eai1 i~ the Te~r::...etor C'S8 ---~--

at prese~t if any devel~p ,ent is to be mad it r~:ls to 

~owever , it is re spectfully submitted that the court i~ 

Templeto~ never serio~sly cons idere~ developing the law 

71 

of 

~· .... r ._ 
..,_ C -

q·.12.li :ied pri v i l. ege in any sig11ificar.t v. dy . Cooke , J . ai~itt E~ 

tb:.--:, himseJ f : 
'72 

If tr.ere is to b=2 '"ny :::& · r :~arJ&",.:.. in tr,i:: f: eJ 1 , i:, 
shculc: l:H? rre.::ie ty Pa:"'l·!arr.en-': . Tl"E. v l:ols sul' jec-': rr.ay 
vell warrant the atte~cion et Pa~:iame~t . I: tht 
si.,.tject, is bro1;.g'.·1t teforE.> t.1-J'2 atte1 tL .. .:-. o.f PEi::--L .. a::1.e::1t , 
tr.e accou::i~: tl at v·e r.avt: gi ···=:::. o: tr:e cci:,;retir g 
co~filerat io~s may bP of so~e heip . 

At Jeast ~hiE shows ttP cu.1r~ ' s aw&re~ees o~ ~he po~~~bili_y 

hen -:cd tha":- Parliame.r:t VJ:2..] l acknov,le-:ge t~.e presE--·.t ee · fc-- a 

J n t~ ':: lig~t On rec er-:: 

r..E--·:: Lefa 1a.0ion Bill , -"-.,his re.tEt::.c:>.nc:'..:-:.g l< .. OY...:' :-nc,rEo hope:~~::.. :,1,3.:;: 

ever. 

G. A Possi~le For~ o: Extsnsior.. . 

Befcre ~aking the ma i n su~missic~ ~f ~~is ra_ ~r , ~t is 

r..ecesE2.~'j' to draw t1-ie cloE'e a::-.. " ::..ogy : 1-a exist~- tet,·ie r. 

r::::<: .. i: iciar1s &rid jourr~alists . In Tuany ways they perf:r~ the 

scir.e function . They pr·e.ser:.":, t,he ct:rren-c. putlj c iss·~es an: ":-c 

a large ex":-eLt reflect ~he thoughts and teliefs of ":-he 

t 1 (! ~--. 
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. ili : C '-?.0 ;.,;1,; jr, r ·11:.:?:~ :-12· . .c cl 1..o·J :lr ,::y·~r~. J 
'\,: r < v 1 : · t i c -i. & .'.'! '. \t 11 v · G i. 1 3 ~-, a. v r_ , ~-.-: ,· ' , ~'" '-·_. '.' -c 1 it c.:-· E • 
:='O!Tl0 _;,::~..,..°~FI'::, 0" :'arliar.11:.,r.t, !',-:J.-JS &' il-'ti<2:: 2°t. } c::Jjli:•c 
wr: · i :'i[; ,,.h:_cL v.;01.~J.r~ m~ td. 1-;hosc, of a1.y j~urr.&l::..s:.. 

c i:''·t lopJT.ent o: law iT1 regard tc tLese two groups. 

Tbe :c--.evi d~i>nce for thr news r.iedia, recorrir-1·~ _Ji:;:.. by th= 

'~a2Kay CrEnit~e~' , would provide qualified privileg<2 fer 

c er-'-.ai!, s"·.at~ments. 74 

C,11a::..if i <::.i rr i vil eg e for C E:rta in s,.,2.:. er~1e:-.:.s 

(1) S1.,.'r. ject -:,-=1 "ri:: prcv:'..s:i.ons o: this =-~ctio:., :r.at,tF"·r 
r1:•li:::Led i:'.'. a .. ev·,~ med"2.. ... rr sr.&.l: tt-i:.::o·_; ~ ~~ ':} 
qualified privilege if: 

(a) Tr:c s·c.':)ject-JT:atter· of tr.e publica .:.on v-as J!1e of 
putl i  c interest a1:. the ".,irne o.: p-1..1. ·,li c: 2 ,ic :'.' ; arJc. 

(b) S::i i'Er ;;i.s tb2 :-na:.ter con:::jstc of staterr,:::c:s :if 
fac~, the person by~~::,~ it ~as p~G::..iste: ~ctQd 
wi-::.h re2sJ::.2.'::.1le car ir: 211 t.~-~ c..:.rcumstE:.:-.:es c::.:'.'.1.1 
telieved o~ ~essonable grounds tha-: ~~  s-:E..:e~e~~s 
o: fact v,.'EI''=-t:-1.,e; a.n::: 

( c) co {E:.r as t1·,e r.::.-:.t1--::.· :i ,3 ar. ):f-:!"e'.::si )~. o: :.-:-i:..::..or -

( 
. \ 
l) T :1 P c, r, i:. i c L 1 as ::i. t "'.:, 1-. e 
the g 1::n1.~i r1e 01: i r_ i C)::.. ~i.::' 
~t was p~blis\ed; and 

(:..i) ~~ ')~i~ic~ wa~ at t~E ~iD~ o~ pur~:~a-=i~~ 
capE.tle of beirig s'.r;:y.,or-:.ec 'J"/ 211y :::::.E:.-:-::!T:e!1-::.::: 
o: fac~ tc v-!hic:-. pE.:"'agr&.J:} ( c) f ;::·~_:..s 
si..;.1:, sec ti,:iv1 2;•:"'liPE, e i t:-.~, ··· b~-·}1e:-:.:: ~l \·e::. or 
i:·. c o~:y.:.:1ct:.J1-: hit.:i a--::.7 ')trer f:-..c:::: 'icn:.V,!! &t 
t:·.e ~ir._,::c oi' i:,.,clic3 i,1: .. to he J:C=-Y. to v•c 
t. \ e :;_: u b 2.:. c at .. i c ! . -.,,.., a ~ ma ci e ; a::-. :i 

( d) T>-:e aefer.dar.-: r as gi ve::1 t,r.e f er:::1)::-_ w' o c_~ir::o to t.E: 
d~:ar:ed ty the putlicatio~ ar. opportunity ~a have a 
1·e.2.sonal 2.r st . .::ite:::'}ent of ex:rla~atio:::. 01· r~·:-·i··tal, or 
bcth expla~a~inn a~i of ~ebu".:.ta2, fUblis~e~ in ~he 
sarr.e rr:t°oil.s.. cs t:.e pvblicat:.:.::-_ co~Tlair.ec: ')_~, v:jt:-. 
adeq1.2.te prominevic:e and withoi.;t undue ael;;..y. 

Tt~s apfears ~o be a fair anu logica~ defence. F1.:;-t:.e:.~, it 

:.s -::·1',rr.jtteu that t.~'1e \1ay it is presi=-r:t::'..y ci.:-af:,ej d.:·~s not, 

Eq::;,ear to lir.:it ~i;:-s ar-·r:licatior. to t}.e nev·s 'Tiedi3, Havir1g 

regard to th~ close analogy dra~~ betwee~ tte ffisdia End 



r. ·;'::', rrc liun . . If c."C..cL wa~ 

"pu'r-:'... ic i ntere s t " woul ci not be d ifficult t.o sat i sfy. Gatley 

:.1Jt'E=l£' , a cknowl edges that " tr.e pv::.·lic cc:-H]1.ct of any ir.an v./ho 

" pub~.j c ir.terest". 

T. e SEcond re;1J.iremr--~1t 

tr: '=::.' to bE- true . 

by oir polit ic ians . I~ t.he:-·1:- is g:::i::-.g to t.e free a::-: Of-F:: 

~te cie~ir~d ef~ect . 

f::'Of:. t.:-. E: c::-· j o c:r. cl 2.-.:.. :-: .:.. :.. , 

r easona tl e s Lat e:!:ert -: f exi:lo::-,;.-c i :::n ;.,:. /.)r contrs.diction is 

tr.E: meci:.E. 

If tr.'= origirc:l 

s tat ece~~ ~as publ isted i n some form of news medium , i t ~culJ 

he l·;e a s i mpJ P m;:i""::.t~:r fc,r tr..e suppose:ily c:.efa:rr;e c. pol i t,j c ~.c.. -:,o 

re~1..t the ollegatioL , 

cf -:..:1E po~it.icc:11 proces:; - tl e fr·E.E: E-YC! 8r.ge of conrne'·!t 2.r>} 

r b.::.ttal in the ey~..;s of the pu1,ljc , ...,. is j s cf i t-s.l 
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F cl= r: ~ r 

critical pu:Jjc 
7r. 

l'rrror·+ ,:.,nr·r:. '' ) 41:"' vr, .. .,,__._. 

1 , -
d.::..::, 

. ~ 

} • • • r.1 y•,, C> l 

sct:i : , J,t. 1..1- "r O, ·,. E C 

Of cu·1i{':: 8 , h'=re are O!)vio,_.,_~ rrn">lerrs for tr E. pc_it::..c:-:.~,:. 

~he def~:ce, for example, would not be 

avajl::t1,]P if the poljtjc:2::, :n-::de c., CJ.E:ar:1ct)~J :::t,.::t.e1:.<::::.::. h . ":.h"c 

::treet. .J.. . 
,.J 

in itself a~d ~p~r_ ta Es~ ~~~ ca~rs~ o~ ac~ion. 

'TtE I(.s. :[a y 

E ,v·evPr, it ao~E sE::crve !Cl.s 2r 

- -

-. ( 

jr_ -J...!=. 

.L,.. 
l· ,_, . c. ' 

. --! 

l:=J" r_; -:: c'G._•;-:. c:. 5_;c:&tf-s--ca.:-_~t. :-:,r 

ar1swered. ABai~, hew far should ' ~ro 
I.J -" 

C',tot::..J 

it :-'.:cl~de all electoral Datters .s.nJ evsry poli~ica~ :Efte? 

2.r.d nay be d2cicte,JJy to: 1,::_~~E. TLe \vords ''majo:::-r·..t::::..ic 

def'enc•:: ~ o a practical l-=-·:el vi:1ile ell owing merj 1:0:·ic:J.E c2.s0s 

to raise ~hP dFfence in relatio~ t,O ce1·tified poli t ical stote-

rtents. 



: t 2 t le r.· , L 3 IT 3 l~ ~ j L r ':. } 2 t i C ;. t ~ f.. ' : j j C =- l C,:,: ' ) :_ C. E: ':. r ~ &. 1, (~ 

e):t.:re ore i r ar7 d rc 1n1.=-:.t_.a r c es . 

o:r.er arE:as should :'lo- als') b<c: protf:::cted , the priin&"'.":f cone-Pr 

has been to deal sr-0c i~ically wjth the p0l;tjral process . 

For this re2.son , ii., :..s su.'o:nitted i,;-_;,t; Sltd. r-ers ons a3 Pc,rty 

inr.crtEtr.t i.n cortrcll.:i.r.g: the .·ff8ir_ o: i:' is c..oG:-._r :, d.· riot.. 

-:,ly corr.e ·,ri ·} ir; i..,~ .... ir.ter E:-::tr: t· E-.t his ~,-, ::- cl2ir:1s 

V.'i t. f all these factor·s in rr.ir..,j, i-':, is subr !i tt ed tria-'-., U: e 

. f . ' ce e~1ce r:·.:.gn-:, 1, ok sor.-,etld n6 like ";::·.is : 

;::,1.;bliste::l by a pJli~icia:. sr1c:1ll 11t: p·o-':( cted by 

qualifie~ ;ri.vileg~ i~ : 

relat io! . ... -I_ U 

ts -'.:rue ; Eo.:-. 

persor_ ·,,{:-.o r:io.d e it ; au:. 

(:) ~he publishEr &;ave iJ r p,.?r son clairr.ir:g to b·: jefar-iej 

ty the publicatior ar: opp'Jrtunity to have 2 reasor.able 

sta:-emer.-:, of e::1-'lc:iratj or. cT rEt·Jt t,,::1.J ru1 l :.shed in tLe 

rrorrine~cs ard wt-:,~oJ~ u.~:ue del~y . 

(2) Fo::r the r.urposet: cf 1~h.:.s s1:::cticn " pc,litici::l.ll" means 

-



,..( -.., 

S 1bsection (1) (r~) cove:: ... s t} ,e situatic,;, 11::re re·~'}ttirig 

thE stat8ner.t jn e:xac-::-ly the, sa:r1~! rr:8.r:ner may rr)ve :.:if-l' ic1...1lt 

i ir.pr a c t i cal. I f the ~atter i s cf Thajor publi c i mpor t ance , 

obte. i ning the int erest c,f the rne:i : a or pre, ·~ sl,oulr~ r.ot prove 

difficult at e.l . 

i,e, thoEe ir. th e pc l iti:·al are:.c:. w1·;0 :eel iL, t-,heir ·_r':.r1cst dut -

-::o com::nunicate to the rut.lie a ::nat.t.er of rr.:::.jor public ir.1por-::E~ :::e . 

Consequen-:ly , bot~ tl e 

ir.~e.res".::: t.1~a t 2.re clcti::r1EJ to ce i:::-:pcr ar.:, t .o the r:,c:::..:..-::.it..::.J.1r1 

v·oulo bi::' f'='·C, EC-: ec, 

are not 

e, ..:.:::.~c.•E.,J_:·e t,rt, :::::..:::o 1·1~- -2 u .i.-c-::y tc ·-'=" ceEf.' 11.::irl". 
to h Ju~ ies are eY?rcise~, tte~ ~a ja1agss s~o~lt be 
a·::ar:le 1J , 

the dL~y to be resp0n::ible . 

~ociety at l~rge . 

TI' 
L 

import&nce ~?.r.c tr.s i:-1.,;.b2.i c will be ir1 a bett-d· posi -::.io1 to 1::.c.,kE: 

ur, t::ei:r rrirJds on issulc:!S of r;a .... ,io.ca.l &r. :: re[;ior.&.l irr:1,or1,El:-.ce , 



ea _ E' 

D. 

.. xi,.. ~s 

T} E. Ef.f'~,ct o; •-.:r.e 
Tfr.1r lsi. r. ' ~- C,:;se . 

":")I )'••.r ,..-..,•C.· 
'.J t:'. ,_J .. ~ .,,_ on 

'T' Le aPi l i c;.-: i or. o f [""l }'_ , _. r:iY::..leg<: ir t he Ter~I. l cton c asE. , 

wou:d have wittout doubt brought a tout a d i ffe r e~t r esult . 

(1) 

( 2, 

r.:: nt. 

fae:t5 . 

. '' v .. : i - , • 

~ ones ' ~ - . a n d i r.g 

L.T f;1;J'5) ·.-:s.':: f,:!!Ol_:g:, 

a:-.:'. 

( c) TLe Eta .e:nent. ,:e.s s .:.pportci n::~ only bf "'-- ---= fac:ts 
. ' ~ ,,Y'.lc.t.!. 

scr:et'!' int:; 1,11-.ic~~ 'J .=-1:1:,letor 'r,E-1~ -:.1,able to 3.o . The 

co1:s.:..rl.e2s.":", i or. of er::y fact::' wJ-. i ch migJ-t g i-,e ri1: P to 

( 

\ ·- , 



Eaved his rcrut i on f !:.i.::-- ::r, .· r e E: f .f f-. c t j , E: 1 y t;, ;:i r 

i-os~· i b~ '=' 

Ir =- ctuaJ. fc1 et; ,Tc.-.:: 

'7~ 
Par liarr.en-:,ary prE-:-.s ra~ l~-·y. ' , 

T i ::_ k F T 1. e J. :i.. , :1 c ~J r -:. i I:.1:: ' ::. ;~ ~ r o ,.: . 
Read~rs vJ:i.11 l Je a.vars o:~ ny CEd::.;dac- for Chari_ 
E.["Eti-;:-:.t si ":;:. ::.. ng T'-'.'t.":.-' E. r ~~{ 1 . 7:':r.;r11:.tc :·., -~ _, Ler.-:i~:: 
}:r.r" ~ j11 ~ }-JE:! i=-. ---2-r,0-~-·at,..:. a~ rfi~}:~ .. rl t-14- ... 
:-

1 .:-..:"P iE ~ ~.,A _. '\1,1} ....... ~ ~~~-:, .. --: f'6C:2 ro,~( ... :i-_ft ~~:. -:_1~t,~:._C 
t,~~01.:.gr.. ; Vl:1 0 liv<::~ ir. ::: - ~t:,.ra -~_r- } :r·c,1i·i,:,-~ _:n .. '":' 
l"GlTI'? -,dtL t .. 1xr,;::,:,.;er- y1c· :...:::r~ C:!.&...tfffU::- tr·a~· . .;;1.01t , 
L · = e e J. E- : · "'.:. r i c: it y . :: >=- ~ -: ::-- E, • --C; ~ ,3 ::id c v er. l- a r of ~1::.. 
SEt2.ary :ree /ron. ta i~atio! . ~~er is a mar: ::a:el y 
i11s~ne from the trials o~ daily liv:..ng wto suaje~ly 
sees nis comforta ble percr at, the 1:, 0_ of t he ladaer 
t hr ea"t eDed and has sunk ~eep i~to the m~d i~ a~ 
effort to save hir:self . 

·~n-•ort11nr1.te~y . s11c~., ~.:,c-::.Pm 0 .t rlid li~t]P to :-'eso}y::: 

~r or r r~jfy ~o. P S ' good 

o· j 0 st j _ on . 

s~ ~osed de~nisal o~ 1 e~s at all . 

-



I .., 

1- . 
JJ ' 

i"":v'?r,;c~.P h.".3; tr,e r•1_:11T. to fr 0 c--r.ior:- of e:-·':::€c-:;jor., ::..r:sJw'l.ir_f 
tr;c fr~-::..:J~":" tc f"Ee'k: , r0cci'.''= 2:---:: i:-:-1r2rT ir1forw8.1 ior P.f"r:l 
n-..: r~ n- -
't -··---·· of "'I--.-

C..- ·' 

:1J-....jeci:. tn irr:'crt2r_t lj_rr1itc- iTTJfO~eri hy the lav . . 11 7 '-:J 

O rv-i r,,irl y - . ~v--~- I 
Th e oth -=::-- r ele-,r&.r:t. J.rtj cJ e -; c: _Z..rt:i_ :-1<? 1 

Ju~~jfjc~ i::..~jt9 ions . 
The ric~i:.s 2.::-:d f:.eE->r.;C:71S ~:,::-:ta:.~.j ir: tis ?ill of ,i~~t::: 
m~y te E~~~ect 0~Jy ~0 s~c~ ~P?~OL9~1~ l::..~itE ,re:c::--i~e~ 
h:l le=": c= c.e.r. 1:-c s~'"";r,v-c:"':,y·:-.1--:~ ... ,-:l":=::-~::ic.'": j_:-_ ~ fr~c 8!:~ 
de~r:::"a - ic ~osje~y. 

thiE include the la~ of def'arnatior. 

reasoneble li~it whic~ can be je~on~trably justi~ied in a 

free an~ derrocra~i~ socie .y~ P.s has bee __ see .. , 2ccess to 

p r ot~cti0n o: r eru+:.2.tj 0~1 it aT: irr,port2.rt democra+.ic right. 

I 
I 

I 



I r 
'+ 

+ .. 
... , ~I .., [ ')' ' ,. r ~ . ''-

Wf.?T'Ocl:: tl1E. E:-iglisr ap;:'rO&.c:1, v:ct..Jd aroi;.r.c; ,v:it,:1 t~1El"'." • • 

tu 

TLe 

T~e cocr~s ~ill: ave to 

e:;.:c·J_se not tr· makE-: s.:::y s::_gr.i:icE.::-.t cr.ange ir. -1:.h~ la-, .. 

- "',- -
J -

i,T lz .. st , tr E :r·e iE: & cJi1r!T:e: 
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