





{

LXBE PENNION, T-H.  The OV gueshion an Markes case.




? 2 KOV 1985

YU



W - T

]



Lord Esher saidj "3 manh is entitled to be as negligent as he
pleases towards the whole world if he owes no duty to them".[1] The
duty of care doctrine in the tort of negligence is the method by which
the courts determine the extent to which persons should be held liable
for their negligent actions

In V. Attornev-General [21 the New “ealand Court of Appeal
determined that Ministers of the Crown owed a duty of care to private

e who had red financial loss relying on negligent
statements made b those Ministers How important is this decision 1n
the overall development of the duty of care doctrine? To answer this
question t is necessatl to examine in detail the treatment in the
judgments of the dut qt ion. The Court looked at; the duty of care
for negligent misstatements generally, the duty of care owed by
Mi ers of he Crown for negligent misstatements and the duty owed
for egligentl made promises as to future actions. Each of these
three areas n iz to be considered in turn.

The facts of the case were comple In NMovember 1972, Mr Kev

Meates R d k re the newl elected Labour Government proposals to
establish light ndusty on the West Co of the South Island. He
did S0 as an enthusiastic supporter of the Government’s proposed
= nal development scheme and in the expectation of receiving
sssistance under the proposed scheme. The Prime Minister, Mr Kirk,
was also a keen advocate of the scheme and friend of Mr Meates. He
Was naturall delighted with the prospect of such a rapid
implementation of this policy and encouraged Mr Meates to enter into
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detailed negotiations with the Department of Trade and Industry under

its Minister, Mr Freer.

1t is clear that from February 1973, Mr Meates was moving faster

S

than the Department was prepared to follow. There was a nhoticeable

luctance on the part of the Department to provide firm assurances ohn

@

the guestion of freight subsidies vital to the success of the
industries. But despite these difficulties, Matai Industries were
incorporated on 9 July 19273

When the factories opened in November however, the Company was in
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svere financial difficulties, largely because Government assistance

in the form of freight subsidies and/or grants was not forthcoming. S
-
This cash flow problem the need to immediately ]
2
purchase raw materials whose prices were rising on the overseas -

=1

narket.

In January 1974 Mr Meates suggested that the collapse of the
Caompar was a distinct possibility. The Government was understandably
1Xious that this should not occur, and at a crucial meeting of the

Matai Board with Mr Freer on 18 February 1974, the Board accepted the
intment f B receiver The Board had favoured immediate

ligquidation and Mr Meates claimed only agreed to a receivership on the
nderstanding that the would be indemnified against any loss in their
shareholdings A press statement was issued after the meeting: [31]

.rnment and the directors reaffirmed their confidence

g-gﬂ ﬁ}lv'a'v\l ny ’V‘Q:LSH'Wb

in the continuation of this industry .... They assured employees,
creditors and shareholders that their interests would be
e 111 support of both the Government

1
ort would be made to successfully

ilure of these efforts, Matai

In a
Industries selling its assets. The shareholders brought an



n

action against the Government for damages totalling %1 million for (1)
sreaching a contract to supply services and regional development

r >y

ndustries, {(2) inducing the Company to set up to
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the making of negligent statements and
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iving negligent advice, 3) negligently assuring the shareholders
hat they would be indemnified for any losses suffered under the
~eceiver, consequentl he did not take normal commercial steps to
afeguard their position.
The ders appealed from the decision Of Davidson C.J. in
he Higl t. b31 In the Court of Appeal they were more successful.
majority, use P and Ongley J., gave a judgment in their
AV with J. dissenting. Damages were awarded under the third
sund plea that t Labour Government had negligently promised to
indemnify the shareholders against any loss resulting from the
ivership.
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