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I. INTRODUCTION

10 With a topic as large as "National Resource Use Law in
New Zealand: Problems and Options for Reform" 1E g
necessary to begin by carefully defining terms. Firstly

what are "natural resources" and how can they be usefully

classified? In economics it is traditional to divide
resources into four types: natural resources (often
called simply Y1and? ), labour, capital and
entrepreneurial resourcesl. Clearly this baper is only
concerned with the first type. The classificaton is
also useful because it distinguishes natural resources
from capital or "man-made" resources. However for the
present writers uses, problems arise with the
classifications. While it makes sense to exclude

livestock from being natural resources, because they are
in the nature of a capital investment by the farmer, 1
is difficult therefore to argue for the inclusion of man-—
made forests for the same reason. Thus to define and
classify natural resources the writers approach has been

to return to basic common law principles.

25 While in common usage the expression "land" may mean "the
solid portion of the earth's surface as opposed to sea
or water"?2 it has a different meaning under the common
law. An ancient maxim3 held that land was comprised of
three parts: the earth's surface (as under the dictionary
definition), the subsoil beneath it and the airspace

above. The common law recognised this by allowing the
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owner of an estate in land to separately or jointly
alienate one or more parts of that estate or the rights
over that estate. Of course, as will be shown, statute
law has reduced the applicability of this doctrine though
the common law position continues in the absence of

statutory limitations.

The meaning of "land" at common law could be made wider
than these three elements. An ancient maxim?4 held that,
as a general proposition to be rebutted in the individual
case, all things affixed to the land were 'part of " the
land and generally were owned by the owner of the 1land.
This applied to all plants and trees. Since 1livestock
are not fixed to the land they would not be included in
the common law definition of land. However the economic
definition of land (as not capital) 'must 'still "be'® borne
in mind since many capital resources are sufficiently

affixed for the law of fixtures to consider them part of

the land. Thus plants and other vegetable matter will,
for the purposes of this paper, be included within the
expression "land" since, as far as the author can

ascertain, they are the only natural resource that the

law of fixtures is relevant to.

Freshwater at common law was not capable of ownership
because of its changing and moving nature?®. It was, of
course, capable of use, within the bounds of the doctrine

of nuisance, by the owner of the river bed. Now under




section 261 Coal Mines Act 1979 the Crown owns all river
beds of "navigable" rivers. In addition, under
legislation such as the Water and Soil Conservation Act
1967, private landowners' rights of use of water have
been severely curtailed. However it is useful that as a
basic principle the common law considered rivers and
other bodies of water to be not merely a part of the land
but a separate resource. As will be seen the Water and

Soil Conservation Act, in effect, classifies water into

"natural" and other water. Tt controls.thh use of the
former; which includes vapours, snow and seawater,
excluding water in pipes, tankss and othel ldken. The
classification is similar to that in this paper except
that, to simplify matters, it has been decided to
separate freshwater from seawater. The expression
"freshwater" in this paper is otherwise synonymous with
"natural water". Seawater is included in the

definition of sea resources in paragraph 5.

Finally the ownership of the sea and +the continental
shelf at common law were unclear because they involved
gestions of international law. However, following on
from the Law of the Sea Conference, New Zealand, under
the Territorial Sea and Exclusive Economic Zone Act F97d ,
affirmed the existence of the territorial sea of New
Zealand and declared a two hundred mile exclusive
economic zone. The Act also used the Continental Shelf

Act 1964 definition of "natural resources" which, along




with the sea water itself, 1is adopted as the paper's

definition of sea resources:®

(a) The mineral and other natural non-1living
resources of the seabed and subsoil; and

(b) Living organis ms belonging to
sedentary species, that is to say, organisms
which, at the harvestable stage, either are
immobile on or under the seabed or are unable

to move except in constant physical contact
with seabed or subsoil.

Fish are deliberately excluded because it is difficult to
distinguish between those that are naturall& in the sea
and those that are being cultured in some way before
being harvested. Also their inclusion would involve the
inclusion of wild animals which are analogous. wild
animals have been excluded on the basis that under the
common law they are neither part of the wider definition

of land, not being fixtures, nor water resources.

Therefore a three fold definition and classification of
natural resources 1is adopted. For convenience the
airspace will be distinguised from the other aspects of
land, because, as will be seen, the legislature /have
tended to treat it differently than other types of
"land". Also the author will. call it the “"atmespherel.to
remove connotationsi s that:nonly rairsapollutionssissret
interest. "Land" will therefore be classified as the

subsoil,t iwith rall hof, the ‘minerals;,h.precious, metals,

hydrocarbons and so on contained therein; the earth's




surface; and the vegetation. "Land in general"” includes
all three elements. Such a framework creates problems
in practice since all three parts are contiguous, butisis
conceptually useful. Thirdly freshwater resources (or
natural water under the Water and Soil Conservation Act)
is adopted as a category. Finally sea resources
includes, in addition to sea water, the natural resources
definition under the Continential Shelf Act 1964, and

excludes fisheries.

Lt Eilss not necessary in this paper to distinguish between
renewable and non-renewable natural resources. However

since the distinction 1is often made it is useful to

discuss it. The distinction is problematic since many
resources supposedly "non-renewable" are merely non-
renewable in the very long run roe example hydrocarbon
resources. It 1is also a theroretical possibility that

non-renecvw able resource use, combined with continually
improving technoloqgy for its exploitation, might result
in the resource never being exhausted because of the ever
improving technology. The argument is sometimes made
about precious metals. In addition some recent research
on the weather and the atmosphere, especially the ozone
layer, suggests such "renewable" resources as rainwater
may be capable of depletion in the same way as those
resources traditionally described as non-renewable. The

distinction is, then, unhelpful when the focus is on

resource use" rather than just conservation.




The next term needing some explanation is "use" in the
context of natural resource use law. The term in the
paper is given a very wide meaning. Conservation, or

preservation, of part or all of a natural resource 1is
considered by the writer to be a use of that resource.
The present writer prefers to see the conservationist
versus developmentalist battle over many resources not as
a battle about whether a resource is used but how it is
used. This approach is desirable, in the auther's
opinion, because it accepts that conservation in itself
is a legitimate "end use" of a resource. It also avoids
compartmentalising developmental and conservationist
issues in resource use planning. It is hard to disagree

with P. M. Salmon (speaking in the context of the United

Nations Stockholm Conference on the Human Environment)

that:’
The environmental issue cannot be seen in
isolation from the whole complex myriad of
dasffeulie issues which today confront
virtually every nation - inflation, energy,
food, population and social turbulence ...
Returning once again to the Stockholm

Conference, many of the speakers there agreed
that environmental consideration would have to

be incorporated 1into national development
strategies in order to avoid the mistakes made
by developed countries in their development,

to utilise human and natural resources more
efficiently, and to enhance the quality of

life of their people. Many of the speakers
agreed there need be no conflict between their
concerns for their development and for

environment.

The idea that conservation is just one possible "end use"




for a resource also makes sense in economic terms.
Economists do not distinguish between the value in terms
of “utilityisser "welfarel!, Jderivedi frompthe nusc o e
natural resource to produce goods and services and one
preserved to provide, say, recreational facitilites.
The latter are regarded by economists simply as public
goods for the consumption of society as a whole rather
than the "locking up" of resources. However, because it
is useful in some cases to have an alternative expression
to "conservation" of a resource the aﬁthor adopts
"utilisation". Utilisation of a natural resource will
be defined as the use of that resource to produce (final
or intermediate) goods and services, with a value in the
market place. Conservation, in this sense, is
synonymous with preservation of a resource (usually for
future generations on min perpetuity). Such a
distinction however is problematic because, for example,

it may be possible to charge admittance to a "conserved"

park, therefore utilising and conserving the same
resource. Finally the related expression '"resource
allocation" will be used in this paper. That amounts to

the choice between competing uses of resources.

It 1is also necessary to define "law" in this context Law

has been defined as (inter alia):8

A law is an obligatory rule of conduct. The
commands of him or they that have coercive
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power (Hobbes). A law is the rule of conduct
imposed and enforced by the Sovereign
(Austin). But~—the law is the body of
principles recongnised and applied by the
State in the _ddministration of justice
(Salmond) ...Vinogradff saw law as a set of

rules imposed and enforced by society with
regard to the attribution and exercise of
power over persons and things ...

It is this last definition - the attribution and exercise
of power over things (in this case natural resources) -
that is relevant here. The recurring questions are how
and by whom are particular powers exercised. To answer
these questions, and evaluate where problems exist in New
Zealand's natural resource use law, twenty two Acts of
Parliament, with their amendments, will be examined. T
addition the present administrative structures and the
bodies that decide questions of resource allocation will
be discussed. The law given, unless stated otherwise,

is as at 1 January 1985.

This paper will describe most of the major resource use

law 1in New Zealand 1in the catagories of resources
described 1in paragraph 6. Diagramatic summaries are
used to assist understanding. Because of limited space

and complexity of subject matter it will not be possible

to go 1into most of the relevant statutes in the depth
they merit. Thus the statutes will only be looked at to
see how they answer the questions in paragraph 9. Also,

because of the reasons in paragraph 9, it is necesssary

to look beyond the statutes to the other bodies and




structures that exist in resource use law in New Zealand.
After noting what are seen as the two central problems in
the area, and mentioning the National Development Act

1979 as an attempt to deal with those problems, three

possible options for reform will be described. These
options, involve varying degrees of change. The first is
based on reform of the administrative structures. The

second involves amending the various topical legislation
to make them consistent with the Town and Country
Planning Act 1977. The third, less ambitious, approach

involves a redrafting of the National Development Act.
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NATURAL RESOURCE USE LAW IN NEW ZEALAND

A. Atmosphere

Use of the atmosphere is not subject to the same myriad
of rules and regulations as land and water use are
because the atmosphere is not perceived as being as
scarce or as subject to so many competing interests. 1Its
use 1is also less requlated because of its very nature.

The atmosphere is fairly close to what economists call a

pure social qood.9 It has no market price because, in
practice, it is largely non- rival and nearly perfectly
non-excludable. It is close to non- rival because one

persons use of it will often not greatly reduce the
opportunities for someone elses use. This compares to
most private goods which can only be used by one person.
It 1is non-exclusionary in the sense that it is very
difficult to exclude someone from using the atmosphere.
The corollary of that fact is that people cannot be
required to pay for a social good. Who would pay to see
a sporting fixture if the ground was unfenced and not
patrolled by attendants? Thus it is arqgqued by
economists that social goods such as the atmosphere,
since they have few or no costs for their utilisation,
are [ prone. tol.over 'utilisation and | pollutions The
economists - and the New Zealand legislatures-answer is

the regulation of utilisation and pollution by law.
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Diagram 1 - Summary of Atmosphere Legislation

Atmosphere

Utilisation Conservation
TCPA Clean Air Act Noise Control
Act
A e A T | e e e L o e Department of Health
Counecil
NOTES : Administrative bodies are in boxes,
legislation is not.
: Arrows denote the direction of the flow of
information or authority.
: Dotted lines denote recommendatory, not
binding, authority.
: The TCPA structure is in diagram 2.

The Clean Air Act 1972, as seen from its long title, is

an anti-pollution piece of legislation "to promote the
conservation of the air". Since there was no Ministry
for the Environment when it was promulgated the

Department of Health administers it. The Minister of
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Health, the Director-General of Health and his/her
delegates have most of the functions under the Act with
the Clean Air Council proffering advice. Certain
pollution standards are prescribed in the second schedule
Eo  the “Act ‘or  in regulations made by the Governor
General. The Act provides a general obligation to adopt
the best practicable means of minimising air pollution.l1l0
The prescribed standards must be met unless the Director-
General grants an exemption under section 8(3). If they
are not met the Director-General may  act  1n. several
waysll after the issuing of a notice. If the notice is
not complied with there is a criminal sanction.12 The
Governor General can also, after application by the
relevant local authority or the Clean ATr S Councitls:
declare an area a clean air zone where more stringent
than normal standards apply.l3 The Minister may in some
cases grant exemptions to this.l4 Some scheduled
processes 1involving dangerous substances also require
licencing by the Director-General or the licencing
authority as the case may be. There are reasonably wide
powers to put conditions on such licenceslb and they may
be refused.l6 There are also rights of appeal in some
cases against conditions on licences to the Director
General, then to the High Courtl7 and finally by way of

case stated to the Court of Appeall8

The functions of the Clean Air Council arel9 (inter alia)
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to recommend to the Minister on matters relating to the
prevention and control of air pollution and his/her
functions, to the Director-General on his/her powers and
to 1local authorities on their functions under the Act.
As well they co-ordinate the activities of these people

and bodies with those of voluntary associations to

prevent and control air pollution. They also do
research on equipment for the prevention of air
pollution, publish air pollution data and receive public
submissions. Under section 22 the Crownvig bound Dby

most of the above procedures.

D.A.R. Williams20 notes some problems of jurisdiction
between the Clean Air Act and Town and Country Planning
Act 1977 (TCPA). These arise because the Clean Air Act
is only concerned with air pollution while the TCPA land
use provisions have an effect on 1155 The TCPA
implicitly involves a system of zoning. Zoning tends to
concentrate air pollution while to achieve the goals of
the Clean Air Act dispersion would be more appropriate.

THe TCPA also makes specific provision for some types of

air pollution in its second schedule; where that
polilintiloni s SR fumes, dust, light, smell [or]
vibratioen®.

A second aspect of pollution of the atmosphere - noise -

is also inconsistently treated in the resource use
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legislation. The Noise Control Act 1980 is an "Act to
provide for the abatment of unreasonable or excessive
noise"2l which is to be read together with the Health Act
1956 Both are administered by the Department of
Health. The Noise Control Act however does not live up
to 1its long title since it is limited to a small range
of sources of noise.?22 These probably exclude most
large works or projects. More relevent is the provision
made 1in the second schedule to the TCPA for noise to be
dealt with in a district schemes. From cases 1like
Bitumix?3 it is clear some local authorities take account
of noise considerations in formulating district schemes.
For more discussions of the structure of government

departments in these areas see paragraphs 64 to 78.
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Be Land in General

Diagram 2 - Summary of Land in General Legislation

Land in General

e

Utilisation Conservation Acquisition
TCPA & Local Land Act Reserves Act . Public Works
Government Act
Act
————— e
P
Planning Tribunal Department of Ministry of
Lands & Survey Works &
J Development
United & Regional Land
Councils Settlement
l Board
Territorial Authorities Reserves Land
Boards Valuation
Tribunal
NOTES : This structure is over diagrams 3, 4, & 5.
: Acquisition is given as a separate bheading

because it is a different function to either
utilisation or conservation, though resources
once acquired can be utilised or conserved.
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The most important piece of legislation for the wuse of

Crown or private land is the TCPA. It, with the Local
Government Act 1974, provides for a two tier approach to
resource use planning. It requires the drawing up of

district and regional schemes by local authorities and
regional or wunited councils respectively. District
planning 1is essentially based on the 2zoning concept
though the expression is not used in the TCPA itself .24
Though regional plans are policy documents rather than
detailed regulations25 it is not always ‘clear where

district schemes finish and regional schemes begin. 26

Under section 36 TCPA district schemes include (inter
alia) a statement of the particular objectives and
purposes of the scheme and the policies to achieve them;

an indication of the means by which and the sequence in

which objectives, purposes and policies will be
implemented and achieved; and a code of ordinances and
maps to illustrate the proposals. District schemes in

practice, then often, have three parts:

(i) the scheme statement, Robinson describes this as:27
o o8l descriptive analysis of the planned
entity covering such matters as population,
housing, transportation, recreation,
employment and natural resources, all within
the context of the main function of the
districes THE should also contain the

planning strategy (my emphasis).

(alal) the code of ordinances, Robinson describes
this as:28
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... a series of control measures, specifying
the different land uses permitted within each
zone and catagorising these into those
permitted as of right, those permitted

conditionally  and those subject to the
Councils)discretion ...

(iii) the district planning maps which classify land by
use : usually into industrial, commercial, residential

and rural "Yzones".

The  purpose of district (ae well as regional and

maritime) schemes under section 4 TCPA are:

s AYS the wise use and managment of the
resourses, and the direction and control of
the development, of a region, distelot; or
area in such a way as will most effectively,
promote and safequard the health, safety,
convenience, and economic, cultural, and
social, and general welfare of the people, and
the amenities ...

As well in the "preparation, implementation and
administration" ()i these schemes certain "matters of
national importance" for example : s [t]he

conservation, protection and enhancement of the physical,

cultural and social environment ... "and" [t]he wise use
) "
and management of New Zealands resources aE s must be
. ) C ) M o
Y(‘()()({nl.(;(‘(iz ) For a much fuller discussion of these

criteria see paragraphs 79 to 102




119

208

18

District schemes go through three distinct stages before

they come into effect. First the relevant 1local
authority approves a draft district scheme. The scheme
is submitted to the Minister of Works and Development.

The Minister or the local authority then has three months
to object to the scheme30, If there is no objection the
scheme becomes a proposed district scheme. The public

are then notified of the scheme3l and objections are

heard. Under section 49 there is an opportunity for
appeal to the Planning Tribunal. If there are no
objections or appeals the scheme becomes operative. The

scheme then has the force of a requlation under the Act32
to be observed and enforced by the 1local authority.33
No consents or waivers contrary to it can be given by the
local authority.34 Once operative district schemes are
reviewed at least every five years.35 They can Dbe
changed upon the request of the Minister3® or the 1local

authority37 by oing through the above procedures
g

again.38
The Planning Tribunal is a judicial or quasi judicial
body chaired by a District Court Judge. It has a wide

brief to hear appeals under the TCPA and theoretically

could act inquisitorially39 but™ An * practice acts
adversarially. Locus standi is wide with anyone
"adversely affected" or representing a relevant aspect of

the public interest usually being entitled to be heard.
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In practice most major projects find their way to the
Planning Tribunal (though some in recent times have not -
for example the expansions to the Glenbrook Steel Mill

and the Marsden Point 0il Refinery40.)

A united or regional council, or in some cases a regional
planning authority, is required to draw up a regional

scheme. 41 A draft scheme is prepared which includes :42

... a statement of the objectives and policies
for the future development of the region, and
of the means by which they can be implemented,
having regard to national, regional, and local
interests, and to the resources available.

The first schedule also states that the scheme must deal

with (inter alia):

The identification, preservation, and
development of the region's natural resources,
including water, soils, ranrasandiother natural
systems, farmlands, forests, fisheries,
minerals (including sand, metal, and gravel),
and areas of value for the enjoyment of nature
and the landscape.

When preparing the scheme the council must give public

notice of the fact43 and must consider the submissions it

receives. 44 A proposed regional scheme 1is then
forwarded to. . the ¢«Minister and stheil relevant local
authorities45, Any local authority can request a

hearing before the Tribunal4® who have the power to
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hear4?7 report and rcommend (only) 48, The matter is
then referred back to the regional or united council who

must resolve it in three months or the Tribunal will make

a binding determination49. The scheme is then sent back
to the Ministerd0, If the Minister "considers any
matter to be of national importance and having

significance beyond the boundaries of the reqion"51 s/he

can refer it back or, if the dispute continues, send it
to the Tribunald? for report and recommendation. The
Minister has the final say53 being able -to "direct"

changes to the regional scheme which the Governor General
"may"54 bring into force with an Order in Council. The
operative regional scheme binds all local and regional
authorities and the Crown?®3, If a local authority

changes its district scheme®6 or is proceeding with a

"nublie  work" - contrary.;to the scheme®’ the regional
authority may begin the process again. It must change
its scheme when the Minister requests it too8,

Operative district schemes must be changed to give effect
to operative regional schemes where they are
inconsistent®9. For further discussion of the extent to
which the Crown is bound by the TCPA see Appendix 1.

Finally, returning to district schemes, short of seeking
changes to a scheme, a developer who finds hislher
project contravenes such a scheme can seek a "specified
departure" under section 74. The council may grant such
a specified departure if it is not contrary to the

matters in section 360 or the "public interest"6l, is of
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"little ... significance"%2 and is urgent63 otherwise it

is heard by the Tribunal.

The Local Government Act 1974 is relevant to the TCPA
provisions in paragraphs 16 to 22. It is however a very
complex piece of legislation for the operation of 1local
and regional government in New Zealand. The Local
Government Commission, a Commission of Inquiry under the
Commission of Inquiry Act 190864, oversees (inter alia)
the boundaries, functions and powers of local
authories®5; whether they have sufficient resourcesb6;
and how regional and wunited councils fulfil their
duties®7. The Commission can inquire into a regional
scheme®©8, Sections 17 to 24 also provide the machinery
to set up regions with regional and united councils,

while section 25 allows the reorganisation of districts.

Much of the rest of the Act (especially Part XV) provides
for the acquisition of resources®? and their use to
fulfil functions under district and regional schemes as
well as generally. One relevant set of provisions to
resource use is in the Local Government Amendment (No.2)
Act 1982. Sections 15 to 16 require the owner of land to
be developed before any "disturbance of the land surface
or the excavation of land" for that purpose, to notify
the relevant council?O, The council then "may" require
a development plan from the owner’l. Where, however,

the council "believes" the development is for (at least
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one of) administrative, commercial or industrial purposes
or 1is valued at more than fifty million dollars the plan
must be submitted. For the reasons in Appendix 1 this
requirement probably does not bind the Crown. The Act

is administered by the Minister of Local Government.

The Public Works Act 1981 is the legislation for the
acquisition by the Crown of natural resources, especially
land, for a large number of uses. The Act, administered

by the Ministry of Works and Development, allows the

acquisition of land for “essential work" and/or
"government work" (being work under the "control" of the
Crown’2). Essential work is work the Crown or a local
authority dees for (inter alia) s L [i]lrrigation,
river control, soil conservation .... production and
distribution of energy ...[and the] creation of reserves
and wildlife habitats ..."’3 The Governor General must
by Order in Council declare such a work to be
essential’4, Section 16 empowers the Minister or the

local authority to acquire land for government or 1local
work respectively. This acquisition may involve prior
negotiations75 or can be compulsory if the work 1is
essential’® with notice required77 and an appeal to the
Planning Tribunal’/8, Their inquiry can be fairly wide79
and 1is binding on the local authority80 though not the
Minister81l, Where any estate or interst in land is lost

there is normally an automatic entitlement to
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compensation;82 the amount to be determined by the Land

Valuation Tribunal.

Finally the Public Works Act is important to resource use
law in New Zealand because Part 1 establishes and defines
the functions of the Ministry of Works and Development.
These functions include the administration of the Act83,
the "efficient execution" of government work584,
assistance for regional planning" and "the objectives" of
the TCPA85, and as "directed by the Minister, the
investigation and coordination of proposals for the
conservation, development, and effective use of natural
resources "86 For further discussion of the Ministry
of Works and Developments structure see paragraph 64 to

18,

The Land Act 1948 provides for the administration and use
of all Crown land, including that acquired under the
Public Works Act, except that "set aside for any public
purpose"87. The Act is administered by the Department
of Lands and Survey which is set up under the Act.88
The most important body under the Act though is the Land
Settlement Board whose duties include e the
administration, management, development, alienation,
settlement, protection and care of Crown land; and to
undertake, control and carry out all negotiations for the
purchase of land ..."89 This is done by the creation

of districts?0 and the classification of land purposes
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into farm, wurban, commercial/industrial and pastoraldl,
This classification is a prerequisite to alienantion92.
All Crown 1land may be alienated?3 with the exception
(inter alia) of coastal 1and94, that around rivers and

lakes95 and, of course, minerals below the surface.

Finally the Reserves Act 1977 is the last major piece of
legislation of relevance to land use in general. The
Act, administered again by the Department .of Lands and
Survey96, allows for the "preservation and management" of
reserves with (inter alia) "recreational ... potential",

"wildlife", "indigenous flora or fauna", or other
special features of value"97, The process of setting up
such reserves begins when the Minister of Lands and
Survey calls for a report on whether virtually any piece
of land in New Zealand should be part of such a
reserved8, The Minister can acquire land for such
reserves in a number of ways, including under the Public
Works Act 99. Also a local authority can declare land
vested in it to be a reservel00, Under the Reserves
Amendment Act 1979 the Minister is required to classify
all reserve land into recreational, historic, scenic,
nature, scientific, government purpose or local purpose.
The Minister can then appoint a local authority,
voluntary organisation or a reserves board to control the

reservelOl, as well as directors and rangers for the

reserve as requirelez. The body appointed must prepare
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management plans for the reserve which are under
continuous reviewl03, It should be noted that the Act

does not apply to land under the Forests Act 1949 104,

1. Land below the surface

The legislation that has been defined as being for 1land
use below the Earth's surface is that that provides
mining regimes for precious metals, minerals and energy
sources. There is no specific conservation legislation
for what are largely non-renewable resourcés. As will
be seen the legislation has much more of a
"developmental" flavour than most of the land wuse

legislation discussed thus far.

Diagram 3 - Summary of TLand Below the Surface
Legislation

I.and Below the Surface

Utilisation Conservation
e -N\
. Tie——
Petroleum Geothermal Coal Mines Mining
ACE Enerqgy Act Act Act

Energy Department L*""""""‘Ministry of Commission
Works and for the
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The Petroleum Act 1937 is a good example of this. The
Acts 1long title says it is an Act "...to make better
provision for the encouragement and regulation of mining
for petroleum”" (my emphasis). Section 3 provides that,
with few exceptions, all New Zealand petroleum belongs to
the Crown. Professor Fisherl05 says all petroleum in
situ is governed specifically by the legislation whereas
petroleum recovered in its natural condition is only
covered by inference. The definition of "Petroleum" in
section 2 is fairly wide though, as is the definition of
"land". However on either analysis it seems safe to
conclude that the Act applies to all petroleum within New
Zealand's territorial 1limits. Petroleum can only be
legally prospected for or mined with the relevant
licencelO6, The Minister of Energy has wide discretions
as to whether he grants these licences 107 and may attach
conditioens to Ithem. A prospecting licence, upon
discovery of hydrocarbons, does not imply an automatic
mining licencel08, though compensation must be paid if
one 1is not qrantedlog. The Minister can at any time
suspend a prospecting licencell0 or even stop mining
under a mining licencelll though probably compensation
would be due againllz, as under the Public Works Actll3,
Similarly a mining licence does not give its owner the
right to develop his or her well for commercial use. Ct
merely gives the best right to mine for petroleum. Work
programmes for commercial exploitation must be approved

by the Ministerll4, Further technical consents from the
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Chief Inspector, as to on-site operations, may be
required under the Petroleum Regulations 1978. None of
these consents, however, is directly open to public

challenge through the Planning Tribunal or any other
mechanism. Of course the developer must pay the Crown

royalties for any hydrocarbons recoveredll5,

The Geothermal Energy Act 1953 gives even wider powers to

the Minister of Works and Development than those the
Minister of Energy enjoys over petroleum. It amounts to
a nationalisation of geothermal energy. The Crown has

the sole right to "tap, take, wuse and apply" geothermal
energyll6. The only exception is that the Minister may
in his discretionll? grant. a _licence  for private
utilisationll8 though the emphasis here is clearly on
small scale use. Under section 4 the Governor General

in Council can proclaim an area a geothermal energy area.

After this the Ministry may authorise any person to
search on any land for geothermal enerqyllg. By Order
in Couneil, under the Public Works Act120 or
otherwisel2l, the Governor General may take any land for
the purposes of the Act. Compensation will be paid for

injury or damage to landl22 put not for the geothermal
energy123. If the Minister wishes to use the energy for
electricity generation Part II of the Electricity Act

1968 applies, as if the generation were from waterl24,
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The 1long title of the Coal Mines Act 1979 adopts a
slightly more balanced approach than the last mentioned
two Acts. The Act is to "... regulate the coal mining
industry to ensure the proper and efficient development
and use of New Zealand's coal resources". However use
here is almost certainly meant in the same way that the
word utilisation is defined in this paper. The Act's
mechanisms are similar to those already discussed.
"Land" is again widely defined to include the foreshore,
seabed and waterl?25, The Crown have retained their
ownership of coal deposit is in much of the land they
have alienatedl?26 and a number of bodies in control of
large amounts of Crown land are required, with the
assistance of the Secretary of Energy, to inquire whether
that land contains coall?7, Again it is the Minister of
Energy who, at his discretion, grants coal prospecting
and mining licences "over any land whatsoever"128,
including possibly to the Crownl29, Where a developer
is seeking a mining right but someone else owns the
surface of the land or the coal itself their consent for
mining will normally be requiredl30. However if the
consent 1is not forthcoming the Minister may serve a
notice and declare the land open for mininq]31. The
consent of the owner is similarly required when a
prospecting licence is sought over their landl32,
Applications for coal mining licences must be forwarded
to the relevant Commissioner of Crown Lands and the

catchment commission in the relevant districtl33, There
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is no right of objection to the Planning Tribunal but

there is an objection to the District Courtl34 or in
fact" to the Secretaryl35. The Minister, in the latter
case, has the final decision howeverl36, S/he may
consider (inter alia) the coal resource and its

relationship with the coal resources in the area, the
"best and most efficient utilisation of that resource",
"special environmental factors" and the "general
development and conservation of New Zealand's enerqgy
resources"137, Ancillary licences can also be given to

erect buildings and the likel38,

As seen earlier the Crown can acquire all the 1licences
private individuals can acquire. Further section 102
empowers the Minister to open and work coal mines with
section 105 allowing the use of the Public Works Act to
acquire the land for the purpose. The Act also allows
the Minister to declare open for coal mining (inter

alia):139

= National parks

- Public reserves

= State forest land

= Wildlife refuges

= Maritime reserves

= Soil conservation reserves

= Land acquired under the Public Works Act
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if the appropriate bodies are consulted. In addition
the Minister and the Governor General may set aside state

forest land for possible future coal miningl40,

Finally the Mining Act 1971 provides a similar resource
utilisation regime for resources other than coal,
petroleum or geothermal energy. As with the other Acts
the definition of "land" in the interpretation section is
very wide. Also, as with those resources and
uraniuml4l, the Act provides that the Crown owns all New
Zealand's gold and silverl42, Section 7 provides a
mechanism whereby the Governor General may, Al e k!
the "public or national interest", declare that
prospecting or mining for a specified mineral is allowed
with an appropriate mining privilege143. The Act
classifies land, including that noted in paragraph 33144

as open for mining, unless expressly exempted by listing

in the Gazettel45, Private land, including Maori
landl46, is open with the owners, irrevocable,
consent 147, The seabed can be minedl48, If land 1is

open for mining, application for a prospecting licence
can be made S torthe Minister149 with an Environmental
Impact Report (EIR). If it is not open an exploration
licence can be applied forl50, Either can be granted at
the Minister's discretion. Similarly application can be
made for a mining licence, with an EIR, to the Minister
over land open for miningl51. The Minister in

exercising his discretion must consider the factors in
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paragraph 32 wunder the Coal Mines Act. As with the
other legislation the Minister may, in his . discretion,
grant a wide range of ancillary licencesl52 and easement
certificatesl®3 for developers. As with the Geothermal
Energy Act compensation for land acquired is under the
Public Works Act with no compensation for minerals that

the Crown has reserved.

B. Land on the surface

>
|

Diagram Summary of TLand on the Surface
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The wutilisation of the land on the surface is largely
governed by the procedures described in paragraph 16 to
24 whereas that below the surface has the special
resource utilisation regimes just described. Thus, as
with the legislation related to the atmosphere, there are
only two pieces of conservation orientated legislation;
the ©Soil Conservation and Rivers Control Act 1941 (with
its 1959 Amendment) and the Water and Soil Conservation
Act 1967 (and its 1973 Amendment). The first is an "...
Act to make provision for the conservation of soil
resources and for the prevention of damage by erosion

."154, The Act 1is largely administered by the
National Water and Soil Conservation Authority who took
over the functions of the Soil Conservation and Rivers
Control Council in 1984155, The Authority's soil
related "objects" are the promotion of soil conservation,
prevention of soil erosion and the "utilisation of 1lands
in such a manner" as to do thisl56, Its functions
include all sorts of research into soil erosion; the
co-ordination to achieve the above objectives of the
activities of local authorities, government departments
etcetera; proffering recommendations to the Minister of
Works and Development on several matters to do with
catchment boards; and the general "supervision and
control" of those boardsl57, The Authority also defines
catchment areas and sets up catchment commissions in

theml58, The commissions must carry out the Authority's
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instructionsl1®9, In addition to this regulating role
the Authority can recommend to the Minister that any land
become a soil conservation reservel 60, The Governor
General can proclaim Crown 1and1l6l or the Minister use
the Public Works Actl®2 to create such a reserve. TEhus
then controlled by the Authorityl63. The consent of the
Authority is then required to mine the reserve for
coall64d, The soil aspects of the Water and Soil
Conservation Act 1967 and its 1973 Amendment (the WSCA)
are also for "...promoting" soil conservation and
preventing damage by flood and erosion" and add little

of interest.

€5 Vegetation

Diagram 5 = Summary of Vegetation Law
Vegetation
Utilisation Conservation
TCPA Forests National Parks Native Plants
Act Act Protection Act
Forests Department of Executive
Service Lands & Survey
n

| :
National Parks & Reserves AuthorityJ
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Vegetation 1is relevant in the TCPA procedures. Trees
are given some protection under the TCPA and there 1is
precedent for the denial of planning consents partly on
the basis of destruction of trees (see for example
Palmerl695), Besides this there are two main Acts that
govern the use of forests owned by the Crown. They are
the Forests Act 1949 and the National Parks Act 1980.

The Forests Act is for the "management and protection of

forests ..."166 (my emphasis). The Forest Service,
under the direction of the Minister of Forests, has
"exclusive responsibility" for policy on state forests
and "exclusive management and control" of those
forestsl67, This includes the "establishment, culture,
maintenance ... harvesting [and] utilisation "of the
forests"168, Most importantly in fulfilling their

functions they must169:

... ensure the balanced use of such 1land,
having regard to the production of timber or

other forest produce, the protection of the
land and vegetation, water and soil
management, the protection of indigenous flora
and fauna, and recreational, educational,
hi'storiicals, cultural, scenic aesthetic,
amenity and scientific purposes. (my

emphasis)

The "balanced use" concept is the basis for the Act with

the Minister empowered to "...acquire, use and develop"
land consistent with the concept170. The Minister 1is
also empowered to, after giving notice in the Gazette,

declare any vested Crown land to be state forest 1land
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171, This is irrevocable without an Act of
Parliamentl72 unless it is to come under the National
Parks Actl73, The Director-General of Forests is
required by section 26 to set up management plans for
such forests. There are also provisions under the Act
for the Governor General to create forest
sanctuariesl74, for the Minister to set up recreation
areasl75, for the Governor General to set up a state
forest parkl76, for the Minister to set apart any
indigenous state forestl77 or for the Governor General to
set apart any wilderness areal78, However such
proclaimations can be as easily reversed as they can be
madel79, Finally if mining is to proceed under the
Mining or Coal Mines Act the provisions of the Forests

Act still applleO.

The National Parks Act 1980 is to provide for the
preservation "in perpetuity" of all animals and plants in
national parkslBl. In line with this the Act binds the
Crownlgz, though the Minister of Lands can grant
exemptions to private individualsl183, Existing national
parks are listedl84, These can be added to or extended

by the Governor General upon the recommendation of the

Ministerl85, Most Crown 1land can be wused upon the
recommendation of the National Parks and Reserves
Authorityl86. The mechanism for this is section 8.

The Authority can recommend to the Director-General of
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Lands that a national park be established or extended.
The Director-General gives notice and hears submissions.
If the Minister decides to extend or create a national
park using private land, after the section 8 proceedures,
s /helils empowered to acquire the land, including under
the Public Works Act provisionsl87. As with state
forests the exclusion of land from a park requires an Act
of Parliament188 however, as seen earlier, a park can be
mined under the Mining or Coal Mines Act as easily as any
other Crown land189, Besides the above thé Authority's
main functions are to "prepare and approve statements of
general policy" on parkslgo, advising the Ministerlgl and
approving the management plans prepared by the individual

boards in each parklgz.

Finally the Native Plants Protection Act 1934 was an
early attempt to preserve native plants. It made it an
of fence to take a native plant that was protected by a
warrant from the Governor Generall93. The Act was
virtually dead letter until 1973194 and is still of

little applicability.
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Ce Freshwater
DIAGRAM 6 = summary of Freshwater Legislation
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39, Freshwater utilisation and conservation in New Zealand
has largely been combined with soil 1legislation. Thus

the structures outlined in paragraph 35 are relevant
here. The water orientated provisions of the" Soil
Conservation and Rivers Control Act 1941 and its 1959
Amendment are largely to prevent and protect against

flood damage. The National Water and Soil Authority
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has,as one of its objects the prevention of flood
damage195. This is achieved by researchl96 as well as

the co-ordination of the policies of the public bodies in

section 11(i) and the "supervision and control" of
catchment boardslg7. The Water and Soil Conservation
Act 1967 and its 1973 Amendment are more relevant. The

Act is (inter alia):l98

... to promote a national policy in respect of
natural water, and to make better provision
for [its] conservation, allocation, use, and
quality ...for promoting and controlling
multiple uses of natural water ... and for
ensuring that adequate account is taken of the
needs of primary and secondary industry,
community water supplies, ... water-based
recreation, fisheries, ... wildlife habitats,
and of the preservation and protection of the
wild, scenic and other national
characteristics of rivers, streams and lakes.
(my emphasis).

"Natural water" includes all water within New Zealand's
territorial limits; that is not for water supply purposes
in a reservoir owned by a public authority or otherwise
stored in a pipe, tank or cisternl99. This is a very
wide definition including vapour, SNnOW and seawater.
The Act attempts to achieve the "national policy" in the
long title by putting in place a very complex regulatory
structure with the National Water and Soil Conservation

Authority coordinating the activities of various regional

water boards, river boards, drainage boards, harbour
boards, irrigation poards and other local authorities as
well as the catchment boards and commissions. Under

section 21 (the "conduit leading from the old [law] to
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the new" - Woodhouse J200) the Crown displaced all the
common law rights over natural water and vested them in
themselves, While 'the " Act binds ‘the crown20l the
decisions of the Authority do not. The Authority (inter
alia) examines problems and plans the allocation of

natural water and its conservationzoz, and 1is :203

... To coordinate all matters relating to
natural water so as to ensure that this
national asset 1is available to meet as many
demands as possible and is used to the Dbest
advantage of both the country and the region
G e guide national and local
administration of natural water ... in the
best public i1nterests ... To promote the
best uses of natural water, including multiple
uses ...

as well as a host of other more specific educational204,
research205, training206, recommendatory (to the
Minister207 and the local authorities208) and binding209

functions.

Under the Authority a system of water regions210 and

regional water boards are set up2ll to carry out the

TEnnectironsy rights and powers" delegated by the
Authority212 and the protection of water in their
region213. The boards are often catchment boards or
commissions. The Authority or, if delegated, the board

can carry out investigations into natural water to
classify it.214 This classification can be challenged

through the Planning Tribunal?l5, The classification
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sets a "minimum standard" for the quality of water in
that classification216, In the granting of water rights
the Tribunal has adopted a balancing test for weighing
the costs and benefits of such a grant. The Water
Resources Council and the Soil Conservation Council were
abolished by the 1983 Amendment Act and their functions
devolved to the Authority increasing still further its

advisory, educative and other functions.

Finally the Electricity Act 1968 is 1listed under the
freshwater heading because of the importance of
hydroelectrical generation in New 7zealand vis a vis the
utilisation and conservation of water. The Act gives

the Ministry of Energy a number of functions including to

e initiate, organise, coordinate, continue and
maintain the production, transmission, and supply of
electricity"217 and to "... encourage the development and

improvement of systems of supply of electricty"zlg.
Besides carrying out the functions above the Ministry
must undertake or provide for the "...generation,
purchase, or exchange of electricity"219 and encourage
and execute a "...continuous programme of works providing
adequate supplies of electricity"zzo. Specifically
section 11 allows the Minister to W lete acquire,
construct, operate, and maintain, any works for the

generation of electricity ... n221, However major public

works wer carried out as agreed by the Ministers of
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Energy and of Works and Development.

It is also noteworthy that section 11(2)(c) allows the

Minister to "[alter] the level or condition of any lake,
river or stream" as is authorised under the WSCA. This
theme of working within the WSCA proceedures is
reinforced by sectiony 255 That provides that

Ministerial consent is needed to generate electricty by
water222, However subsection 2 recognises the WSCA
procedures for use by providing that an application under
that Act shall be deemed one under the section (but
without 1limiting the powers of the Minister under the
Act) . Finally it is noteworthy that a licence, to be
granted again at the discretion of the Minister, is
required to supply electricity223. However these can be

cancelled or varied by the Governor General?224,
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D. Sea Resources

DIAGRAM 7 - Summary of Sea Resources Legislation
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As with land use the main statute for the control of the
utilisation of New Zealands sea resources in the TCPA.
The mechanism of planning by areas in much the same.
Within the territorial limits all New Zealand waters are
divided into maritime planning areas established by the
Governor General on the advice of the Ministers of Works

and Development and Transport225. Each maritime
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planning area has a maritime planning authority226. Any
existing public authority can be appointed as such a
planning authority. They can then appoint a maritime
planning committee?27, The authorities functions
include the preparation of maritime planning Schemeszzg,
the giving effect to such schemes229 and the reviewing of
such schemes?230, They also make recommendations as to

aspects of contiguous regional and district schemes

plan5231. The authorities give notice of their
intention to prepare a maritime scheme and hear
submissions?232, After studies and inquiries they
produce a draft maritime planning scheme?33, This 1is

then subject to the same objections procedure as a
difstrict scheme234, The operative scheme is then
binding on all other public bodies?235 except where an
exception has been granted by the authority (with
objections being heard) 236, As with district schemes
maritime planning schemes are made subject to regional
schemes237 and must be changed to accommodate them238,
Maritime schemes, of course, must also conform with the

precepts of international law239,

More specifically, to the use of sea resources, there are
two recent statutes that have a bearing on the area.

The first is the Marine Reserves Act 1971 which is:240

[Aln Act to provide for the setting up and
management of areas of the sea and foreshore
as marine reserves for the purpose of
preserving them in their natural state as the
habitat of marine life for scientific study
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The Act is administered by the Ministry of Agriculture

and Fisheries. It allows the formation "in the national
interest" of marine reserves for scientific study or
where they "contain scenery, natural features, or marine
life "that are (inter alia) beautiful or unique such as
their preservation 1is, again, in the "national
interest"241, These are to be "... preserved so far as

possible in their natural state"242 and their marine life

P as far as possible [shall] be protected and

preserved."243 The Governor General - sometimes on the
recommendation of the Ministry of Agriculture and
Fisheries - declares such reserves244, However this is

only done after an application to the Director-General
by any universit?jzof:ﬁands of~Agriculture and Fisheries,
by some relevant body corporate or any body which
administers land with frontage onto the sea coast245,
There must also be notice246 and there is a right of
objection to the Secretary247 upon which the Minister
decides?48 on the basis of a number of reasons?49. Once
declared a reserve an area is put under the control of a
management committee?250, The committees "administer,
manage and control"251 the reserve to achieve the goals

of the Act and also advise the Minister on matters

related to their reserve292, They have other more
particular powers related to those goals 253, Reserve
rangers can be appointe6254. The Act however does not

provide much protection against the mining legislation in

paragraphs 29 to 34 Any consent under those Acts may
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be made subject to all or part of the Act if the
Ministers of Mines and Agriculture and Fisheries so
provide255. Secondly, the Marine Pollution Act 1974
creates certain criminal offences as to pollution256 and
gives the Minister of. Transport o powerss to inspect257
toward the end of "preventing and dealing with pollution"

at sea.
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ITI THE PROBLEM

In the author's opinion and that as will be shown of a
number of commentators, two major groups of problems
exist in natural resource use law. These are the
problems of resource allocation created by inter-statute
legislative inconsistency and by administrative
fragmentation. Oof course the two principallproblems are
themselves interwoven and result in further difficulties
like insufficient public participation in some cases Or
the frustration of developer's plans in" ‘othexs. The
problems are basically historical in origin and have
arisen because New 7ealand's resource use law has evolved
in an incoherent and ad hoc manner. Professor Fisher

alludes to this in the context of environmental 1aw258:

In New Zealand it is frequently a historical
accident whether the resource is owned by the
Crown or by a grantee of the Crown; whether
the resource 1is situated in traditional Maori
land; whether the resource 1is situated within
the continental shelf, within territorial
waters or within internal waters; whether the
resource is situated in a national park, in a
private or state forest or in an area subject
to zoning provisions nunder = the planning
legislation. The approach of the legal
systems in New 7ealand as elsewhere has been
to provide for each situation as it has
arisen: for example, the mining legislation,
the water legislation, the forest legislation,
the petroleum legislation, the pollution
legislation, even the largely administrative
attempts to incorporate the environmental
dimension into decision making through the
agency of the Commission for the Environment.
The topical approach to resource management is
normal. The potentially wider perspective of
the planning legislation has been limited by
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the emphasis upon site specific rather than
resource use criteria. It is into. this
fragmented system of largely single purpose
legislation that the policy of environmental
resource conservation is to be fitted.

Professor Fisher then goes on to show that the "objective
of resource conservation"259, as has been shown in the
first part of this paper, is an aspect of some of the

topical legislation, to varying degrees, but absent in

others. This lack of consistency is not surprising
because as Professor Fisher states "[t]he essence of
topical legislation, whatever its objective, 1is that it

has effect within its own context and without reference
to other matters"260, Finally Professor Fisher notes
the attempt made in the environmental protection area to
introduce a "wider perspective"26l under the TCPA and
the Environmental Protection and Enhancement Procedures
of the Commission for the Environment, remembering that

environmental protection is itself a single purpose

objective.

In the context of environmental administration a
discussion paper released Dby the Minister for the
Environment mentions the problem of inter-statute

inconsistency262:
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The Town and Country Planning Act i1is at
present the principal co-ordinating
legislation for balancing economic, social and
environmental consideratons, but changes to it
and related legislation would be needed to

introduce a more integrated and explicit
environmental management approach. The Town
ané Country Planning Act is focussed as

regional and local decision-making, and to a
large degree it binds the Crown in ‘effect, but
it lacks clear statements of conservation
principles and national development
objectives. This creates uncertainty in
regional and local (district) planning and
l1imits its integrative effect on national and
sectoral, as well as special purpose authority
planning processes. € it is to 'be %the
pivotal conservation and development
legislation, much more could be done to align
other statutes and statutory procedures with

it - cross-references in other legislation to
environmental principles which could be
expressed in the Town and Country Planning
Act, and procedures that were parallel to or
integrated with those of the Town and Country
would bring about a major advance in
effectiveness and efficiency. Examples of
legislation, and hence environmental

management processes and formal procedures,
that could be aligned with the Town and
Country Planning Act in this way are: Water
and Soil Conservation Act, Harbours Act,
National Parks and Reserves Act, Forests Act,
Mining Act, Clean Air Act.

Problems with legislative inconsistency, however, do not
just arise when one considers the statutes from an
environmental perspective. Christie, a developer with a
multi-national exploration company, notes some inequities
he perceives within the mining legislation and states
that the mining industries use of that legislation "...
has meant the industries' involvement in often expensive

and lengthy legal procedures and a positive minefield of

administrative and legislative hurdles which are

administered outside the main body of the Act"263,
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(Christies' emphasis) . He contrasts the delays that
often arise with private developments and the different
processes for Crown projects; mentioning specifically
the speed with which planning consents for the methanol
plant were attained under the National Development Act.

fHe says:264

I make the point not to preach the virtues of
the National pevelopment Act, which has a
number ok deficiencies; but rather to
emphasise the inconsistencies in the various
pieces of legjslation, which when viewed from
a distance should have a common purpose in
promoting and regulating any development
whether public or private. Inconsistencies
elsewhere abound, and have been the subject of
much comment f rom prospective mineral

developers. (Christies' emphasis) .

Wwhether or not one agrees with Christie that overall the
legislation shows a bias to public rather than private
use, its application to the two certainly lacks a measure

of consistency.

Planning Tribunal Judge skelton, after listing much of
the natural resource use legislation, notes Christie's

sort of concern, as well as other jnconsistencies

inherent in that 1egislation265:

In a direct way. each of these statutes makes
provision for the use of a resource, or
resources, some of which are permanent Or
renewable, while others are non-renewable.
In some statutes, such as the pPlanning Act;
the Mining Act; and the Water Act, with minor
variations, there are regimes which recognise
and provide for rights of objections and
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appeal. In others, such as the Reserves Act;
the National Parks Act, and the Forests Act,
there are regimes which contemplate certain
rights of objection or submission, but no

rights of appeal. In many of them, the

matters to be taken into account in makaing

decisions about the use of particular

resources, vary considerably. I do not

suggest there should be an amalgamation of all

} these statutory provisions. I do suggest
? that it would be worthwhile considering some
‘ rationalisation of them. In saying that, 11
recognise that some concern the rights of the

Crown, exclusively. Others are more

general. However, if there igrtisto Nibe

credibility in any regime for resolving

conflicts relating to resource use, reform is

necessary. Arising out of these comments,

the next deficiency to which I will refer, is

the lack of co-ordination between the

procedures provided for in icertain: ofsthe

statutes which I have listed. In many

instances, this leads to frustration on the

part of developers; a lack of confidence in

the system, on the part of the communities

involved or the public at large, and therefore
a lack of interest in seeing the system work ;
and it opens the way for serious errors to
OCCur.

Judge Skelton then enumerates a number of examples.
Therefore, though taken one by one, or in some cases area
by area, the topical legislation may be quite adequate as
a tool for its specific purpose Or purposes, when looked
at in toto, the author submits, the body of law lacks a

consistent structure.

49, e this is so, is the problem of legislative
inconsistency of sufficient importance to warrant the
considerable effort necessary for reform? Certainly, as
shown above, Judge Skelton thinks HS0. The present

writer respectfully agrees with the learned Judge. All
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resources are interrelated; resource use decisions in one
area or with respect to one resource directly or
indirectly affect other resources. Thus intuitively
statutory regimes for resourse use€ should be consistent
in their application to different resources and different
uses and, overall, provide a sensible administrative
structure for planning the use of those resources. What
do we mean by "planning" in this context? The New

7ealand Planning Council said this:266

The word "planning" means different things to
different people, For some it means
regulations, red tape, and restrictions. For
others it means setting targets and moving
along a predetermined path to achieve them.
But for most planners (both in public and
private sectors) planning is a process through
which people try to anticipate and manage
change. e is a forward-looking and
continuing process which:

*sets goals and objectives;
*designs broad strategies to achieve them;

*formulates more specific policies and
programmes to put the strategies into effect;

*evaluates the costs and benefits of
alternative programmes;

*monitors the effectiveness of programmes and
the relevance of the original goals in the
light of changing circumstances and changing
attitudes.. . Planning should be
comprehensive in the sense that all aspects of
the human environment (social, economic, and
cultural) and their interrelationships with
the physical environment are included.

Therefore planning can be contrasted with the other type
of decision-making; once off or ad hoc decision making.

The distinction between the two types of decision-making
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is the consistent application, over time, of rules in the

former, not relevant to thel latter.

The Planning Council argues the TCPA relects an holistic
approach to the anticipation and management of change267.
Tkt after all, provides for district and maritime
planning largely binding on local government and private

land users, but not the Crown; and regional planning,

which binds most land users. (See Appendix 1). However
as well as certainty, planning requires a measure of
Fllexibi 1atye The Courts have recognised the Act
provides for both268, B. Williams summarises the TCPA's

provision of flexibility thus (inter alia)269:
feis) Five yearly review
(5i%18) Scheme change or variations

(iii) Specified departures

(iv) Conditional uses
(v) Section 71 modification of conditions
(vi) Section 75 applications against changes

or review
(vii) Dispensations and waivers

(viii) Section 36 discretions.

As well as attaining a fine palance between certainty and
flexibility the TCPA provides for a wide opportunity for
objection to the independent Planning Tribunal As
described in paragraph 20. However, as seen in

paragraph 27, the TCPA is not relevant to most Crown land
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which is administered wunder the Land Act or other
legislation. The legislation that provides for the
conservation or preservation of certain natural resources
(for example the Reserves Act, the Marine Reserves Act
and the National Parks Act) is, as seen, independent
again; as 1is the end use of state forestry. The
relationship between the TCPA and the mining legislation

is idiosyncratic. Since Stewart v Grey Country

Counci1270; as affirmed by the 1981 Amendment and Re An

Application by Westland Catchment Board271l the Mining Act

is not affected by the TCPA procedures. Similarly, . as
seen in paragraphs 32 and 33, the Coal Mines Act is
largely outside the TCPA with wunique provisions for
District Court hearing and recommendation awgmenting
Ministerial discretion. The Petroleum Act is radically

different to the other two Acts in probably being subject

to the W TEPA - except the provisions dealing with
pipeline5272. It is unclear what relationship, if any,
the Geothermal Act has with the TCPA. In the spirit of

Stewart, though, one suspects a Court would be reluctant
to, find . any. In addition much of the legislation
dealing with natural water and atmospheric and water

pollution is independent of the TCPA.

This fundamental lack of overall structure has many
undesirable effects - some of which have been mentioned
already. Further specific examples are included in the

papers of authors already noted. At its worst such lack
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of structure produces uncertainty and complexities which
inhibit speedy and rational decision-making. The
inherent uncertainty and complexity of the legal
questions involved may deter developers with worthwhile
projects from attempting to use the legal machinery to
gain consents, and hence, to proceed with those projects.
They may deter objectors or interested parties with valid
contributions from seeking to be heard. They may result
in the wastage of physical and intellectual resources in
the determination of issues that are only subsidiary to
the substantive questions of resource allocation. It is
possible to multiply examples of these sorts of effects
but it 1is straightforward that lack of structure and
consistency in legal mechanisms primarily for planning,
inhibits that planning. This must ultimately contradict
the purpose of planning; resulting in poorer resource
allocation decisions than would be possible with a better

stEructure.

As well as this problem of lack of legislative co-
ordination (and largely because of it) there 1is the

problem Aburn concentrates on273;

e the present administrative framework for
resource management is characterised by a high

degree of fragmentation with major
responsibilities being held by several
agencies ... Missing is the element of

coordination, for no single agency has the
breadth of policy concern necessary to bring
about an effective (overall) resource
management programme...
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He then sets out two options for the rationalisation of

the administrative framework

Even in the diagrams used to illustrate the various
structures of resource use law there were a large number

of bodies of different types with different roles.

First Ly, and mainly, there were the government
departments; Health, Works and Development, Lands and
Survey, Energy, the Forest Service, Agriculture and
Fisheries, and Transport. Secondly there were various
quangos; the Clean Air Council, the Land Settlement
Board, the Reserves Board, the National Parks and

Reserves Authority; as well as a large number of smaller,
single purpose bodies like the management committees
under the Marine Reserves Act. Thirdly there were all
the 1local and regional government bodies under the TCPA
and WSCA regimes. Fourthly there were the
administrative tribunals like . the Land Valuation

Tribunal, and, most importantly, the Planning Tribunal.

Thus a large number of bodies have a role in the planning
for natural resurce use in New Zealand, within structures

that lack consistency, symmetry and, most importantly, as

Aburn says, an element of coordination. Again the
question: "Is this problem of sufficient importance, to
merit reform?" is fairly straightforward to answer.

Lack of structure is bound to produce inefficiency in one

form or another whether it be from duplication of effort,
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uncertainty as to where decision-making power 1lies, a
failure to take full advantage of economies of scale or,
most importantly, the inferior quality of planning which

must result.

Of course the discussion thus far has not taken account
of an important and controversial statute that bears on
natural resource use law - the National Development Act
1979 (NDA). It is discussed separately because, though
the approach is slightly anachronistic, it is possible to

see the NDA as an attempt by the government to deal with

the problems of legislative inconsistency and
administrative fragmentation that inhibited, and still
inhibit, natural resource use planning. Although debate
on the NDA centred on some of the supposedly

unconstitutional aspects of the Act, the NDA did attempt,
in a limited way, to provide an holistic consideration of
a wide range of issues 1in one forum; the Planning
Tribunals Thus it could be seen as providing a simple,
overriding structure onto the current structurelessness.
Similarly, it addressed the problem of legislative
inconsistency by providing a standard legislative setting
for the consideration of a wide range of consents under
different statutes. Therefore the NDA is discussed
next, followed by three options for reform which attempt

to deal with the two problems outlined above.
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Iv THE NATIONAL DEVELOPMENT ACT 1979 - AN ATTEMPT TO
DEAL WITH THOSE PROBLEMS

The National Development Act 1979 (NDA) is:274

An Act to provide for the prompt consideration
of proposed works of national importance by
the direct referral of the proposals to the
Planning Tribunal for an inquiry and report
and by providing for such works to receive the
necessary consents. ‘

Though it 1is arguable that the two Orders in Council
required under the Act are sufficiently important to
warrant mention in its long title, it is a good summary
of the mechanics of the Act. The exact motivation for
2753 7and origin of276 the NDA is unclear. It is known
that it arose out of the frustration of the government
with procedures for gaining planning consents for large
projects. Rather than attempting to amend the various
topical legislation, the NDA created a "fast track"
whereby consents obtainable under twenty two statutes
could be granted by an Order in Council; after a wide
ranging Planning Tribunal hearing. The Hon. Mr Barry

Brill M.P. said that:277

[The] Dbasic principles are ... that the
planning procedures and other statutory
consents should be telescoped into a single
hearing. The second is that there should be

full public participation in the planning
process but with stEret time limits
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decisions on matters of national importance be
taken by the Government of the day.

The Act is administered by the Minister of National
Development and defines "land" very broadly278 to allow
it to be used for offshore projects. The definition of
"consents" in section 2 is of great importance: "Consent
means an authorisation, permission, a licence, a permit,
a right, and any other approval of any type whatsoever
capable of being granted under any statutory provision".
This is a unique provision in New Zealand resource use
law and because of section 18 includes all the
authorisations, permits and the like obtainable under

the twenty two Acts.

Appendix 2 provides a diagramatic explanation of the NDA
procedures or "timetable". The process begins with a
(private or Crown) application to the Minister to use the
Act279, The applicant (inter alia) furnishes the
Minister with the information normally required to gain
the consent, a description of the "land" and the reasons
it is preferred, plans of the proposed work and site, the
consents sought and a "statement of the economic, social
and environmental effects of the proposed work"280
These requirements have been somewhat reduced by the
judicial interpretation of the Court of Appeal in

CREEDNZZBI. The Governor General in Council "may" apply
the NDA to the proposed work if s/he considers three




59

tests satisfied282, Firstly the work must be a "major
WO TN likely to be in the national interest".
Secondly that the work is "essential" for one of the

criteria below, namely:

... The orderly production, development or
utilisation of New Zealand's resources ...
The development of New Zealand's self
sufficiency in energy . The major
expansion of exports or of import substitution
SO The development of - significant
opportunities for employment...

Thirdly that it is "essential" that a decision be made
"promptly". The courts have been reluctent to define
the meaning of the three tests. However they have
discussed the meaning of "essential" as used above.
Cooke J argued it was a "strong" word, more emphatic than
"desirable", "expedient" or "necessary"283. Richardson
J said it was "unusually emphatic" and "requires ... high
standards"284. It, however, remains a question of

degree and value judqement285 and it is sufficient if the

consents are viewed "... collectively and generally, in
order to decide whether, when they are viewed as a group
required to enable the project to proceed, it is

essential that a decision be made promptly ..."286
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Once the Order in Council is passed the timetable comes

into effect. Under section 4 the Minister must forward
the application and information to the Planning Tribunal
adding or deleting any consents. The Minister must also
give notice that s/he has referred the application to
(inter alia) the Commissioner for the Environment and the
relevant statutory bodies?87, Section 4(5) requires
that if a TCPA consent is applied for the relevant
territorial authority must "as soon as practicable" serve
notice on those who would normally receive such notice a
notice. Similarly the applicant must service notice or
supply an applicaton to those who would normally receive
such information288, The EIR procedures are in section

55 They are mandatory. The applicant is required "as
soon as practicable" after his/her application to furnish
the Commissioner for the Environment with an EIR289,

This is audited by the Commissioner290, Once the audit
1s complete a certificate to that effect, but not the EIR
or audit, is forwarded to the Planning Tribunal29l,
This is because both the EIR and audit are inadmissable
as evidence. As Appendix 2 shows the Commissioner has a
maximum of three months to do this, with six weeks for
submissions on the EIR292, Also the statutory
authorities who normally grant the consents sought by the

applicant may complete such investigations as they think

fit and forward recommendations to the Trihuna1293.
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Section 7 (1) gives the Tribunal the power to conduct an
inquiry into all the consents referred to it. This is
an important provision because, as was mentioned in one
Tribunal decision294, this extends the Tribunal's power
to matters previously outside their scope. As soon as
practicable after receiving the EIR audit certificate,
the Registrar of the Tribunal must set the date and place

of the inquiry, notifying the applicant and the relevant

statutory bodies?295, As soon after the Order in
Council, a public notice is given;296 though the two
notices may appear in different newspapers. From the

date of the above notice the applicant has three to five
weeks to file a summary of arguments with the Tribunal
and serve them on all parties appearing before it297,
Those who are eligible to be heard have one to three
weeks to apply to the Tribunal after the notice?98, The
Commissioner, the Minister of Works and Development and
the relevant local authority have an automatic right to
be heard?99. In addition any body or person "affected"
by the proposed work300 or "representing some relevant
aspect of the public interest"30l has that entitlement.
Under this second ground Values Party representatives,
Federated Farmers representatives, a wide range of
environmental groups and several groups of residents have
gained locus standi302, The NDA inquiry has precedence

over all Tribunal business303.
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Once the inquiry is complete the Tribunal prepares a
written report with recommendations as to the consents
sought304. The Tribunal must decide whether each
consent should be granted, granted in a modified form or
not granted305. In doing this the Tribunal must take
into account the factors which would normally be téken
into account by the decider.306 The report is then
(inter alia) made public with notice being qiven307.
Three weeks after the public notice of the report the
Governor General, after considering the report and
recommendations and reconsidering the section 3(13)
criteria, may grant such consents as s/he sees fit by
Order in Council308, The Act also provides procedures

for a successful applicant to gain further consents309 or

for an applicant dissatisfied with restrictions on
his/her consent to go back to the Tribunal310, After an
abbreviated hearing, report and recommendation by the

Tribunal another Order in Council can be passed311.

As stated earlier the NDA makes some attempt to simplify
administrative structures for the granting of consents
and overcomes some of the legislative inconsistency of
the various topical legislation by superimposing a new
statutory structure on it. It also allows the
consideration, in one form, of the wider range of issues
that may be raised by a project. This holistic

approach, though, has been compromised. The Tribunal
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has 1limited its jurisdiction by ruling it will consider
igsnues in a ¢sitespecifae® context312 and, in line with
its interpretation of the TCPA313, will not consider
questions of "end use"314 The Act makes it clear that
the various consents will be considered on the bases on
which they would normally. It would enhance the

consistency of the NDA Tribunal's decisions if one

universal set of criteria - say the section 3 TCPA
criteria - were applied in addition to the consents usual
criteria. The NDA's time constraints, as described

below, may prevent full public participation, thereby
inhibiting the flow of information and compromising the
holistic approach. However, given these shortcomings,

the Act does seem to have a number of advantages.

What were the Acts disadvantages ? Commentators have
pointed out a number of these. The present writer would

note the following eleven major problems with the NDA:-

(i) The timetable set out in Appendix 1 is in the
author's opinion too brief and inflexible to
allow full public participation in the
decision-making process. The provisions of
section 8 (4) are particularly lacking in this
respect. More than one to three weeks should
be provided for interested parties to apply to

be heard.




(i)

(iii)

(iv)

(v)

64

Similarly the timetable favours the applicant
who only has to, for example, furnish the

Commission for the Environment with an EIR "as

soon as practicable". This is particularly
objectionable since the developer would
normally be at an advantage: given that only

they know in advance that they will apply to
use the Act and that the requirements of the

Act are set out.

The placing of public notices in different
newspapers under the different requirements of
sections 2 and 7 (4)(a), 1is undesirable.
This 1is especially so when the section 7
notice, argquably the most important one, is
given the least coverage. This problem 1is,
of course, increased by the strict time

constraint in section 8 (4).

The Act could lead to conflicts of interest if
applied to public works, since it effectively
allows decision-making by the executive arm of
government over whether Crown projects gain

consents.

In addition to the second problem, the NDA
favours the applicant over the complainant

with respect to appeal rights. Section 13(4)
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allows the complainant no appeal against an
unfavourable determination. However the
applicant does have one3l5 and if s/he is
fortunate s/he  might only have to .arque

against the relevant statutory authority3l6.

The NDA allows the "fast tracking" of land
acquisition317, including Maori land, despite
a strong common law presumption that land
should only be compulsorarily acquired within

strict express guidelines.

The section 3 (3) requirements, as interpreted
by the Court of Appeal, are, in the author's
opinion, so wide as to not be an effective
check on executive action. Ltais diffienle
to envisage anything but the most unsound

major project being challenged on these bases.

The NDA explicitly discriminates in favour of
major works simply because of their size.
There is no economic justification for such
discrimination and several economists have
argued this leads to bad resource

allocation318.

The NDA represents a change of direction in

New Zealand natural resource use law. Up
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Gnied 1@ eliosi 9 . as epitomized by the | Local
Government « Act 11974 .31 the TCPA 11977 andWsthe
Planning Council report319; there was a
visible trend in favour of the devolution of
functions from central to 1local government.
There were a number of arguments put forward
for such devolution320, Irrespective of
whether one accepts such arguments the NDA,
which in effect shifted decision—makinq power
back to central government, 1is not consistent
with that trend and is not in this wider sense
consistent with the philosophy behind such

legislation as the TCPA.

Perhaps the most commonly heard criticisms of

the Act was that it of fended against
constitutional principles. These partly
revolved around how the Act came into
beinq321. Some submissions on the Bill

doubted the validity of the "ouster clause" in
the Bill which purported to exclude judicial
review322, That remained, to a lesser
extent, i isection L3 ((48)% Some commentators
questioned the constitutional propriety in the
grant = of such power to the executive323,
Most criticism of this sort centred on what

became section 18 (2). That provided that:
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The specified provision the [twenty two] Acts
set out in the Schedule to this Act and the
provision of every regulation, rule, Order in
Council, Proclamation, notice, or by-law in
force under any of those provisions shall be
read subject to the provision of this Act so
far as is necessary to give effect thereto.

Since "the provisions of this Act" allow for
the granting of consents by Order in Council
the NDA explicitly allows such an Order in
Council, in effect, to override substantive

provisions in the twenty two statutes. Bt

has been argued this is not a constitutionally

legitimate exercise of regulation making
power; and indeed it is difficult to argue
that such regulations come within the six

reasons for delegated legislation set out by
the Algie324 and Donoughmore Committees'

reports.

The final, and it is contended most important,
disadvantage of the NDA is that it does not
allow for the planning of natural resource use
(as defined in paragraph 49). The NDA
provides for once off, ad hoc, decision-making
- the very antithesis of planning. At the
Tribunal stage there are no criteria to be
applied to the project other than those that
would normally be applied. Thus one NDA

project is judged by different standards than
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another, if different consents are sought.
Because of the peculiar nature of an NDA
inquiry, for example usually within a site
specific context and without reference to
questions of end use325, the same consents
gained under the NDA are not directly
referrable to decisions to grant the consents
under the normal procedures. In addition
executive decision-making using a tool 1like
Orders in Council, in the place of statutory
regimes, allows 1little opportunity for the
designing of broad strategies to achieve goals
let alone for the sort of holistic approach
the Planning Council advocates. The NDA is
not designed to be "forward-looking" in the
way, say, the TCPA is and of the components of
planning the Planning Council notes contains
only a very limited evaluation of "the costs
and benefits of alternative proqrammes"326.
Therefore the author concludes the NDA is
fundamentally flawed since it does not allow
for the planning of resource use; supplanting

it with ad hoc decision-making.

The advantages and disadvantages of the NDA form the
basis of the suggested reform of the NDA that is Option 3
when combined with the principles for reform described

above.
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V. SOME OPTIONS FOR REFORM

63. It is possible to envisage a great many measures for the
reform of natural resource use law in New Zealand to
provide a greater measure of administrative structure and
legislative consistency. The question is largely: "what

degree of reform is desired given the higher costs of

more radical reform?" Three options for reform are set
out which seek to address the two basic problems
described. The three options are in the order of the

most radical change first and the least radical last.
The options are also distinguishable on the basis of how
they address the two basic problems. The approach of
the first option is to build a rationalised
administrative structure - around new Ministries for
Resource Utilisation and the Environment - adopting the
various legislation to "fit" it while attempting to
achieve a greater degree of legislative consistency.
The second option largely takes the administrative
structures as given, with some steps taken to reduce
their fragmentation, and 1is based on reforming the
topical legislation. The approach, as suggested by a
number of writers in paragraphs 45 to 51, is to use and
extend the TCPA to provide some measure of consistency in
the various legislative resource use regimes. More
specifically this involves extending the TCPA concepts of

district and regional planning and the addition of a
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thixrd tiex,
cover both private and Crown
dealing with Crown resources
with, but not brought under,
The third option is more of
for a new regime, based on
account of the NDA's
paragraph 62, to Dbe

legislation.

when they

decisions on consents urgently.

envisage

more comprehensive reform is put in

because of

compared to 3,

national planning.

disadvantages as

superimposed on the

are at their worst; when a

The national plan would
resources. The legislation
is also made more consistent
the present TCPA provisions.
a compromise. It provides
the NDA but amended to take

described in

existing

It is designed to address the two problems

developer needs

It is also possible to

Option 3 being used as an interim measure while

place. Finally,

the more general nature of Options 1 and 2,

it is not possible to go into the same

depth on questions related to those options.

A. Option 1 -

An Administrative Option

Natural resource use law,

involves, directly, seven

Ministry

Department of Lands and Survey,

as well as less importantly,

and Transport, and the
Fisheries. In addition

Environment - only

of Works and Development,

Ministry of

as this paper has limited it,

government departments - the

Ministry of Engergy,
and the Forest Service,
the Departments of Health
Agriculture and

the Commission for the

gives statutory recognition in the
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NDA327 - 1s a body of relevance. The Commissions'
role 1is environmental impact assessment, reporting and
auditing. Option 1, involves the reallocation of the
relevant responsibilities held by these agencies under
two new Ministries - a Ministry for Resource Utilisation
and a Ministry for the Environment. As well as
subsuming these functions the new departments would
undertake other functions not currently provided for.

Option 1 can be diagramatically represented as in diagram

8.
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Diagram 8 - Summary of Option 1

Ministry for Resource Ministry for the
Utilisation Environment

Min. of
Mining Energy WSCA TCPA Reserves Pollution
Legis. Act 1977 and Legis. Prevention
Electric. Local and

Act Govt. Abatement
Act Act

L]
- |

Forests Land Noise Control
Utilisation Act Act
Act

Clean

Air &

Noise
Prevention
Council

Planning
Tribunal

National Water &
Soil Conservation
Authority

]

National Water & Regional and
Soil Conservation United Councils
Authority

Commission
for the
Environment

o o e e e e e i e e e el e e o  — — —— — —

|

|

: s

| Various Territorial and
S Local Authorities

NOTES : Many bodies are not included.

Reserves legislation means the Reserves Act
1977, the National Parks Act 1980, the Marine
Reserves Act 1971, the Soil Conservation and
Rivers Control Act 1941 and the proposed Forests
Preservation Act.

The Public Works Act 1981 is not included above
because it is a statute for resource acquisition
not utilisation or conservation.




65.

66.

73

The relevant divisons of the seven ministries could be
replaced by the two closedly co-ordinated deparments as
shown. The Ministry for the Environment would have two
main functions. First it would have a role analogous to
a trustee, for future generations, over the resources
entrusted to it by the various legislation. Second it
would have a regulatory set’  of functions 'for 'the
prevention or abatement of pollution. The ‘Ministry fLor
Resource Utilisation would have all other Crown 1land
vested in it. In addition it would undertake the
development of New Zealand's energy and other resources
currently done by the Ministries of Energy and Works and
Development. Both new Ministries would jointly oversee
the planning of natural water and land under the WSCA and
the TCPA. This would involve considerable

administrative reshuffling and legislative redrafting.

The administrative changes would include few changes to
the current Ministry of Works and Development.
Currently the department has the following technical
divisions: Architectural; Civil Engineering; Mechanical
and Electrical Engineering; Power; Roading; Town and
Country Planning; and the Water and Soil Conservation
Division328, All those divisions would continue under
the new Ministry. The last two, however, would be
altered to allow both new Ministries to administer the

land and natural water use legislation. Currently the
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Ministry of Works and Development is the sole ministry
with control over the TCPA. Its principle
responsibilities are advising the government on national
and regional policies; coordination of the TCPA and NDA
statutory actions of the Crown, with the tendering of
advice to the Minister on that; advising local, regional
and national planning agencies in the development of
planning standards and techniques; research into various

aspects of planning; and the provision of advice on

"environmental planning and design" to various
agencies329. Under Option 1 the Ministry would continue
all these activities except the last. The Ministry for

the Environment would be a more appropriate source of
such advice. Also, as part of the scheme of Jjoint
control over the TCPA, the Ministry for the Environment
would also forward its own advice on national and
regional policies and, because of its different
perspective, would be empowered to undertake it's own, or
joint, research. The present Ministry of Works and
Development Water and Soil Division has similar
responsibilities, namely: advising the government on
national and regional policies on water and soil
conservation; providing the technical, administrativem
and research services required by the National Water and
Soil Conservation Authority; administering the other
water legislation; research into relevant matters; and

the provision of advice, information and services to the
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relevant 1local authorities330, As with the TCPA
Division the WSCA Division in the new Ministry would
continue to proffer advice, with the Ministry for the
Environment providing a different perspective to central
government. The Ministry for Resource Utilisation WSCA
Division would have sole responsibility, as would the
TCPA Drsiisiion), for advising 1local authorities on
technical matters to avoid unnecessary duplication of
effort. However both Ministries would have the
authority to separately, or jointly, undértake research
on matters related to natural water. The Ministry for
the Environment would be in the best position to provide
for the needs of the National Water and Soil Conservation
Authority and to administer the scenic rivers

legislation.

The present Ministry of Energy has four divisions:
Electricity, Mines, 0Oil and Gas (with responsibility for
matters related to geothermal energy) and Planning33l.
All of these would be brought under the Ministry for
Resource Utilisation. The present Planning Division's
funetion Ny s SISt to co-ordinate and reconcile energy
planning and forcasts of demand for the various energy
forms on a Ministry-wide basis, and also to provide an
integrated approach to energy research and development

.. "332, Such a division, along with the others, would

benefit from closer co-ordination with the Ministry of
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Works and Development divisions.

The present Department of Lands and Survey would have to
be radically reorganised. At present the department is
"... Government's major agency in the administration and
management of Crown land and survey and mapping
requirements ..."333, This administrationn of v Crown
lands includes (as previously noted) that under the Land
Act, the Reserves Act and the National Parks Act. They
also control the various bodies thereunder. Under
Option 1 the administration of the Land Act would
continue much as at present under the Ministry for
Resource Utilisation. The National Parks and Reserves
Acts, as legislation for the preservation of natural
resources, would be more appropriately administered by
the Ministry for the Environment. The mapping and
survey functions would be most appropriately handled by a
third ministry - perhaps the Department of Internal
Affairs - in the same way that the Department of
Statistics currently collects certain economic data
independent of the Treasury. This would involve the

removal of the Technical Division under the Surveyor-

General from the current deparment.

The Forest Service, as it was in 1984, would have to be

substantially altered. The "balanced use" concept of
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the Forests Act is inconsistent with the partitioning of
utilisation and conservation of Option 1. In 1984 the
Forest Service had the structure in diagram 9. Tt s

difficult to split its divisions readily between the two

new Ministries since the Forest Service does not
distinguish between its forest utilisation and
conservation functions. Clearly divisions 1like the
Utilisation Development Division, the Marketing Division

and Commercial Division would be under the Ministry for
Resource Utilisation, while the Environmental Forestry
Division would be under the Ministry for the Environment.
Some divisions however, including the Administrative
Division, the Forests Research Institute and the
Engineering Division, would have to be duplicated.
Because of the magnitude of this reshuffle considerable
changes are needed to the Forestry Act (as explained in
paragraph 74) Also, because of the nature of forests,
where their preservation may necessarily involve some
selective logqinq334, the two new departments, via the
mechanisms described below, will have to work closely

together.
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Diagram 9 = Structure of the Forest Service

The Forest Service

Forests Research Commercial Conservators
Institute Division of Forests

Engineering
Division

Administration |_] Marketing
Division Division

LUtilisation

Development
Division Forest Park
Advisory
Committee
Forest Environmental Forest
Management Forestry Planning
Division Division Division
NOTE: Adapted from N. Wells (ed). A Guide to

Environmental Law in New zealand

+Law, cdneo New: | 2 ind (2. et
Brooker and Friend, Wellington, 1984), p.Ll3.

In addition to these major changes to the present
government departments there will need to be a number of
minor adjustments. The minor functions of the Ministry
of Agriculture and Fisheries under the Marine Reserves
Act should be brought under the Ministry for the
Environment. In the area of pollution prevention and
abatement functions of the Department of Health currently

undertaken by the National Environmental, Chemical, and
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Accoustic Laboratory (NECAL) would be brought under the

Ministry for the Environment. These functions are " (1)
Providing scilentific work associated with the
administration of the Clean Air Act 1972 ... (3)
Providing scientific back-up, routine and project work,
for Air Pollution [etc]..."335, Similarly the Ministry
of Transport's functions under the Marine Pollution Act

form a minor part of its activities (see diagram 10).
In diagram 10 it is the Advisory Services Section who are
involved (inter alia) in the "prevention and cleaning of
oil pollution"336. Thus this minor function could be
easily brought under the Department for the Environment.
Finally the Commission for the Environment would continue
as a "...small investigatory and advisory agency"337
;independent of the Ministry for the Environment. The
Commission would continue to audit EIRs and would have
extra functions under the new Pollution Prevention and
Abatement Act. It would be given the power to initiate
investigations but would remain recommendatory. The
enforcement of the Pollution Prevention and Abatement Act
would be the responsibility of the Ministry for the
Environment. The Commission's new, expanded, role might
necessitate giving it a statutory basis. Once the
administrative structures have been reorganised in this
way the legislative structures and the relevant advisory

bodies can be reorganised around them.
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Diagram 10 - Sea Pollution Prevention as a Function of
The Ministry of Transport

Ministry of Transport

. . ooy . .
Cival Road Met. Admin. Finance
Aviation Transport Service
Division Division =1 Economics Division

:&

| Policy Division

Marine Division

Inspection and Nautical Branch
Safety Branch

Four Sections Advisory Services
Section (functions
include pollution
prevention)

NOTE: Adapted from: State Services Commission
Directory of Official Information 1983
(Government Printer, Wellington, 1983), pp.623-
646,

Clearly the 1issue of most concern is the relationship
between the two very large338 and powerful Ministries.
As suggested by the above the Ministry for Resource
Utilisation is designed to make the most efficient use of
the Crown resources vested in it, within the boundaries

of the 1land and natural water use 1legislation (where
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applicable) and the pollution controls administered by
the Ministry for the Environment. As described both
Ministries administer the TCPA and WSCA. Besides its

anti-pollution function the resources vested in the

Ministry for the Environment under the amended National

Parks Act, Reserves Act, Soil Conservation and Rivers
Control Act, Marine Reserves Act, and some forests
currently under the Forestry Act, must have more
protection to' " betterivful £ill5 % theh Mindstryvils second

function of preserving those resources "in perpetuity".
These reserves must, as best can be done in a country

which adopts the doctrine of Parliamentary sovereignty,

be "entrenched" in the Ministry; preserved from any
interference. However ‘total “"locking' up™tof iithese
resources, even 1if possible, 18 not desirable. As
stated earlier, about forests, preservation of some
resources may require some measure of wutilisation. In

addition new information may become available in the
future which may make utilisation more desirable than it
appeared in the past. In this situation, though, there
should be at least some sort of burden of proof in favour

of preservation.

In the author's opinion these conflicting goals can best
be achieved by, firstly, making the aforementioned
resources legislation binding on the Crown. Secondly

those Acts would be amended so that resources under them
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could only be shifted from the control of the Ministry
for the Environment +to the Ministry' for Resource
Utilisation after a wide ranging inquiry and favourable
determination by the Planning Tribunal. Further the
legislation must place the burden of proof, that
utilisation is a wiser use of New Zealand's resources
than preservation, on the developer; where utilisation is
inconsistent with the objective of preservation.
Necessarily such an inquiry must not be site specific and
must consider questions of "end use". The Tribunal must
specifically address the question of whether preservation
or the proposed utilisation of the particular resource is
the wiser wuse. 1In the author's opinion the Tribunal's
decision should be binding and not merely recommendatory
(to, say, the Governor General) to improve the quality of
the protection afforded to preserved resources. The
executive are 1likely to have a bias in favour of
utilisation where they propose it. This would also

avoid the «conflict of interest over Crown resource

utilisation under the NDA. By making the decision a
Planning Tribunal one, it is possible to combine the
independence of judicial decision-making with the
expertise and consistency of that particular body. The

mechanism would not operate in the reverse direction -
when resources being utilised are to be preserved under
one of the Acts - because the preservation of a resource
rarely precludes later wutilisation in the way the

converse often does. However, consistent with the audi
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Alteram partem principle339, in such situations the
legislation should provide some lesser right of hearing

to parties "injuriously affected".

What legislative changes are necessary to put this new
regime in place? Besides having the various Acts
administered by one of the two Ministries, as previously
described, and putting the Tribunal  determinaton
requirement in the relevant Acts a number of legislative
changes are necessary. Section 21 of the Coal Mines Act
and sections 21 and 26 of the Mining Act, which provide
for national parks, reserves and the like to be mined
would have to be amended. Other than these changes, if
the mining legislation described in paragraphs 29 to 34
were made binding on the Crown, few changes would be
necessary to it. Systems for prospecting and/or mining
on non-preserved land, with the consent of the Minister
for Resource Utilisation, or the Governor General (as the
case may be) are quite consistent with the scheme of

Option 1.

The Forests Act, as stated earlier, would have to be
radically changed since it is based on the "balanced use"
concept. The approach adopted here is to create two new

Acts. The Forests Utilisation Act would vest the
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responsibility for state forests management and control
in the Minister for Resource Utilisation. The Minister
would be empowered to "... acquire, use and develop"
land, as at present, to maximise the current and future
economic gain from it. Thus the Minister could, by
notice in the Gazette, declare any Crown land vested in
the Ministry to be state forest land. State forest land
would continue to be readily capable of being mined, or
utilised in any other non-forestry manner, since the
Ministry for Resource Utilisation is designed to be free,
within anti-pollution requirements, to decide the most
economic use of the resources vested in it. The system
of conservators of forests would continue for the land
declared to be state forest land. The complementory

Forests Conservation Act is described in paragraph 77.

No other changes are needed to the varous statutes
administered by the Department of Energy: they would
continue under the Ministry for Resource Utilisation.
The Land Act would continue as in paragraph 27 with the
Land Settlement Board responsible to the new Ministry.
As stated earlier both the TCPA and WSCA, which deal
primarily with privately owned resources or private use
of resources, would not be radically changed under Option
13- Some amendment would, however, be necessary since
most of the bodies under both statutes would receive

their present technical and financial support from the
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Ministry for Resource Utilisation. Both new Ministries
would take the current role of the Ministry of Works and
Development in, for example, receiving draft district
schemes or calling for the review of operative schemes.
The powers of determination currently exercised by the
Minister, for example under section 15 for approving
regional schemes, would be vested in the Governor
General. This may improve the schemes by providing for

cabinet discussion with input from the two Ministers
briefed from often very different perspectives. The
WSCA would have to be similarly amended. The " ‘Publie
Works Act would be administered by the Ministry for
Resource Utilisation though the Ministry for the

Environment would have access to its procedures.

It is possible to envisage a number of legislative
techniques for making the Ministry for the Environment
the "trustee" over the resources currently controlled
under the Reserves Act, the Soil Conservation and Rivers
Control Act, the Forests Act, the National Parks Act and
the Marine Reserves Act. A new consolidating and
amending statute, binding on the Crown with the earlier
described mechanism, could be drafted. The preferred
techique of the author is to, apart from the Forests Act,
simply amend the various topical legislation because,

despite the inconsistencies that may thus arise, the
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resources governed are quite diverse and require
different legislative approaches. Each Act then must be
made to explicitly bind the Crown and provide that, given
an objection to a development inconsistent with the
preservation of the resource a development cannot proceed
without a favourable Planning Tribunal determination.
The Reserves Act would continue to provide for the
preservation and management of reserves with one or more
of the various features of value present mnow340, The
procedure for their creation, by the Minister for the
Environment or a local authority, would remain the same,
but, because of the "entrenchment" provision, objectors
should have some right of hearing in the Act. There is
no right of hearing to such a declaration in the current
regime so it would be desirable to allow for a Planning
Tribunal hearing and recommendation if there is an
objector with locus standi34l, The classification and
management of reserves would continue. Similarly the
National Parks Act would not require much alteration.
Even the section 5 provision, whereby the Minister for
the Environment can grant exemptions to the preservation
in perpetuity principle of the Act, can continue subject
to a right of hearing where utilisation is inconsistent
with that principle. As with forests some destruction
of park resource for example the «culling of noxious
animals, may be necessary for their preservation. Since
a mechanism is provided for objections to the

establishment or extension of a national park (see




Tl

87

paragraph 37) it is not necessary to create one in. The
structure of management boards, with the National Parks

and Reserves Authority, would continue.

As noted earlier the state forests currently under the
control of the New Zealand Forest Service would have to
be divided. Certain forests of scenic, ecological,
historic or other interest would be preserved by a new
Forests Preservation Act; drafted similarly to the
amended Reserves Act. The selection of which forests
would be included would be a major task. Though it would
be desirable, where possible, that all preserved forest
be administered by their own management committees the
avoidance of excessive administrative duplication, in
cases of small preserved areas within larger utilised
forests, may preclude this. This would not compromise
the tenets of the new Act though, because such
conservators of forests would be required to act within
the provisions of the Forests Preservation Act over the
forests it governed. The Ministry for the Environment
would administer the Soil Conservation and Rivers Control
Act described in paragraph 35 and the Marine Reserves Act
described 1in paragraph 44. The former, once made
binding on the Crown, would remain much as it is
described in that paragraph, except that the soil

conservation reserves proclaimed by the Governor General
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would be "entrenched" as described. Section 20(2) would
therefore be repealed. In addition, as provided under
the Reserves Act, there would be a right of objection to
the Planning Tribunal about such a proclamation. The
Marine Reserves Act would be amended to bind the Crown
and "entrench" the reserves preserved in the national
interest under section 3. Since there is a procedure,
under section 5, for objection against an. area being
designated a reserve, a hearing before the Planning

Tribunal is unnecessary.

Finally to provide' feor +the second function of the
Ministry for the Environment - the regulation of the
utilisation of resources rather than their preservation -
a consolidating and amending statute is required. The

Pollution Prevention and Abatement Act, ©'will" bind o 'the

Crown and set controls on air, noise and seawater
pollution. This part of the Ministry would also
undertake some measures to prevent soil erosion, flood
damage and protect native vegetation. The Act would

incorporate the present Clean Air Act with its second
schedule of standards, Governor General regulations,
licencing , and clean air zones. The Director-General
for the Environment would have the power of the present
Director-General of Health to issue exemptions. The

Clean Air Council would become the Clean Air and Noise
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Control Council; to advise the Minister on both matters.
Provisions for maximum levels of noise pollution for
industrial and other commercial uses would be set with
exemptions granted, analogously to under the present
Clean Air Act, by the Director-General. In this way the
Pollution Prevention and Abatement Act would complement
the Noise Control Act. The Noise Control Act would
continue as at present to be administered by the
Ministry. The Marine Pollution Act would be one of the
Acts consolidated. The Ministry would be given the
powers to bring prosecutions and inspect as currently.
The provisions of the Soil Conservation and Rivers
Control Act concerning flood damage and soil erosion,
excluding the creation of soil conservation reserves but
including the relevant functions of the National Water
and Soil Conservation Authority, would be brought within
the new Act too. Also the powers of the Governor
General under the Native Plants Protection Act would

similarly be made part of the new Act.
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B. Option 2 - A Legislative Option

79 Whereas Option 1 started from the problem of
administrative fragmentation and proposed legislative
reform consistent with a rationalised administrative
structure, Option 2 addresses in a more direct way the
inconsistency of the 1legislation. As a number of
commentators have pointed out, as shown in paragraphs 45
to 55, these inconsistencies are rarely within the
various statutues but arise from their interaction. In
the opinion of the author these difficulties (of
conflicting purposes, criteria and structures) are less
evident 1in what has been described as the atmosphere,
freshwater and sea resources use legislation; and at
their worst in the land use legislation. Therefore more
radical reform is proposed to the land use legislation
than to the other statutes. With the former the
approach which seems most sensible is to attempt to
integrate the other legislation with and, to a certain
extent, under the TCPA. This is the approach suggested
by a number of the commentators in Part III. However in
doing this it 1is important to ensure that the new
structure accommodates both private and Crown land use.
Option 2 does not bring Crown land within the current
system of district and regional schemes but rather
creates a compatible system with those schemes. Also a

third tier of planning - at the national level - is added
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under the TCPA. The WSCA is similarly amended to
provide for national water use planning. Also, because
the TCPA covers maritime planning, some of the sea
resources use legislation is made consistent with the
TCPA. The anti-pollution atmosphere legislation is not
to be changed because, as explained in paragraph 11, the
atmosphere is a different type of resource than the
others. It would not be practical to provide national
atmosphere use plans, for example, when all that is
required is regulatory legislation. Therefore, because
the TCPA 1is central to Option 2, it 1s ' dimportant’ " to
examine 1its provisions in more depth than has been done

so far.

The result of the approach in Option 2 is the further
elevation and enhancement of the Tribunal's judicial (or
quasi-judicial) decision-making role and the importance
of the section 3(1) TCPA criteria for deciding questions
of resource use. While some authors, no doubt, would
find fault with both aspects of this342, +to do so it is
necessary to closely examine section 3(1). Besides the

very important "wise use and management of ...resources"

criterion a number of matters of "national importance"
are "recognised and @ provided for* in R the
preparation, implementation, and administration of

regional, district, and maritime schemes". These take
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account of the need for the "conservation, protection,
and enhancement" of the "physical, cultural, and social
environment"343; special protection for land abutting on
water344; the prevention of urban expansion into rural
areas345; the ‘"prevention of sporadic subdivision and
urban development"346 and; importantly, the special
relationship of the Maori people, their culture and
traditions, and the land347, Though some of the
criteria clearly apply specifically to town planning,
rather than to wider land use questions, there 1is no
reason why such a list of criteria cannot be applied to
such wider questions. The criteria adequately provide
for a consideration of conservation and Maori interests
in addition to developmental ones. However because of
the generality of section 3(1)(b)- arguably all of the
other section 3 criteria are subsets of it - the adequacy
of the criteria for planning must largely be determined

by the adequacy of the "wise use" criterion.

Some have suggested that the pivotal "wise use” criterion
is not stict enough since several competing uses of land
may be "wise" with perhaps some less wise than others.

Thus it is theoretically possible a land use, clearly

inferior to an alternative, may be legitimately
sanctioned. Therefore it has been argued that to avoid
this possibility of sub-optimal resource allocation

requires the adoption of a "best use and management of
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New Zealand's resources" test348, Despite the
compelling 1logic of this argument the present writer
would reject it on pragmatic grounds. Firstly the
operation of the price mechanism within reasonably
competitive markets (according to economic theory), aided
hopefully by full and open public participation in
decision-making should reduce the possibility and 'size of
such misallocations. Secondly the "science" of resource
allocation, along with its "tools" like cost benefit
analysis and linear programming, are not sufficiently
advanced, even in theory, in dealing with uncertainty to
determine all resource allocation questions optimally.
In the writer's opinion it would be to expect too much of
local and regional planners and even the Planning
Tribunal to apply a "best use" criteria. The problem is
aggravated when metaphysical or spiritual questions, like

those related to Maori land, arise.

In the alternative to setting a higher standard in
section 3(1)(b) it might be possible to further enumerate
criteria implicit in "the wise use and management of
resources". It is submitted that while such further
detail would add little to the certainty of the TCPA it
would compromise the flexibility of the Act which is 1its
other hallmark350, Flexibility is required of

procedures which must deal with projects as diverse as a
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corner dairy and an aluminium smelter. Thus 1t 18
desirable that some measure of ambiguity remain in the
criteria so they can be general enough to provide for
such diversity. This point is reinforced when one is
trying to further extend the scope of the TCPA as in
Op oI Therefore purely in terms of the statutory

formulae the author would not wish to change section

3L Py,

However 1 g S necessary  to | Look  at = the judicial
interpretation of section 3(1)(b) to see if it is
consistent with the approach in Option 2. Section

3(1)(b) has not come before the ordinary courts but has

been interpreted by the Planning Tribunal. The Planning
Tribunal is not a strietly jJudicial ‘bodvs so its
interpretation is not binding on itself. Not

surprisingly though, to promote certainly of the law, the
Tribunal has consistently interpreted the provision and,
one assumes, would only be dissuaded f rom such
interpretation by legislative redrafting. In cases like

Smith v Waimate West County3°l and Re an Application by

New Zealand Synthetic Fuels Corporation352 the Planning

Tribunal have held that the final goods or services
produced from the (natural gas) resources (in the first
case ammonia urea, in the second synthetic petrol) are

not relevant under section 3(1)(b). The Synthetic Fuels

case said such question of "end use" are irrelevent
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under the Act:353

Broadly speaking we must consider the
appropriate placing of enterprises which wish
to make use of a resource which is of
importance but we are not concerned with how
that resource should be used ... Parliament
has clearly not given to any county or indeed
this Tribunal the power to adjudicate upon
whether the use of a resource is the best use.

The case followed Smith:

We have concluded that the 'wise use of
resources' provisions [sic] 1is aimed at
ensuring in a’ planningoasense that an

opportunity is afforded to make use thereof.
When a person wishes to take advantage of the
opportunity so afforded the economics of the
end-product of his processing 1is not for
investigation by the Council or the Planning
Tribunal. We would also record that the
ultimate use of the end-product and its effect
on farming in New Zealand is of no relevance.

84. In reaching the conclusion in Smith the Tribunal adopted
the submissions of the learned counsel for the Waimate
West Council. The arguments for the exclusion of
questions of "end use" where two-fold. Firstly section
3(1) must be read as part of the TCPA which provides for

. . 5 .
zoning under district schemes355. Once an area 18

zoned, it is argued the356:

Council has no power to consider the economics
of the proposed industry, viability, market
ability of its product or whether it 1is the
best use that can be made of the raw materials
S it would be illogical to give such powers
of economic appraisal only in those cases
where a specified departure or conditional use
application 1is necessary, or as here with a
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scheme change to cater for a particular new
industry.

The second argument was:357

It is inherently unlikely that matters of the
kind mentioned (i.e. economic appraisal)
should have been intended to be decided by
local authorities especially when matters of

national importance are involved. Local
bodies are neither qualified or appropriate
bodies to determine national issues of

resource use.

It is possible to, as Ackley has, 358 cast doubt on both
arguments. As it is put in the first argument there
would clearly be an illogicality, if the Tribunal
considered matters of end use whereas councils did not.
However, remembering that the wise use of resources 1is
just one of the criteria, it is at least arguable that in

zoning councils have some regard to the possible end uses

of the land being zoned. Of course no council has the
time or opportunity to attempt thorough "economic
appraisals" on individual projects. Surely, however, it

is no coincidence when good pastoral land is zoned rural
or land desirable for housing, residential. At least
one consideraton of the council must be whether the end
use of the resource is a wise one. Land in a rural area
with few people would not be zoned commercial, even
though it might be physically possible to build a
supermarket there, because such a project would not be

commerically viable.
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This contention is strengthened when one examines some of
the reasons the project in Smith was accepted as being a
wise use of resources. These included there being "an
assured export market" for the product which would "earn
overseas funds"359, As Ackley concludes these reasons
are difficult to describe as anything other than

justifications in terms of end use.360

The second argument in Smith, it 1is submitted, is
contrary to the concept of the devolution of
responsibility to lower tiers of government implicit in
the TCPA and the Local Government Act; and explicit in
the New Zealand Planning Councils Planning and the
Regions report361, It is this author's contention that
if such devolution of responsibility to local authorities
is to have any meaning, 1local authorities must have the
power, responsibility and ability to consider the matters
referred to in the second argument as far as they relate

to their areas.

The Tribunal's reasons for not considering questions of

end use have not been discussed to evaluate their merit

within the context of the current TCPA. The question is
whether the interpretation 1is consistent with the
approach of Option 2. It 1is contended that the

Tribunal's interpretation 1is not consistent with that
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approach. Option 2 requires that the Tribunal, when
considering say an application for a mining licence over
land currently a scenic reserve, should weigh up the
competing interests of conservation and development. 1t
should also consider other interests - for example Maori
land interests, the prevention of urban sprawl, the
effect on water, and so on. As argued in paragraphs 8
conservation of a resource is a legitimate end use of
that resource. Therefore it is submitted that if the
Tribunal is to plan for good resource allocation, it must
weigh like interest against like. In the mining licence
example, it should be a relevant consideration that on
the international market the resource is in a state of
excessive oversupply, and that this is not expected to
improve in the forseeable future. Such a factor should
make the arguments for conservation more attractive. It
is contended that this new interpretation of section
3HC10)8 (o)) is necessary to extend the TCPA to the
consideration of land use questions in the wide sense

that “land'® is used,in.this paper.

How should the Act be redrafted to achieve this
reinterpretation? As the quotation from the case362
shows this could be achieved by substituting "best" for
"wise". However in paragraph 81 "best" was rejected in

favour of "wise" for reasons which at least partly accord
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with the fears of considering end use expressed in Smith.

The "wise use" test should be retained "so that the
"economic appraisal" required of Councils and the
Tribunal 1is not beyond their means. This can be

achieved by adding the words "including their end use in
the production of goods and services:" after "resources"
in  section 3(1)(b). To avoid statutory interpretaton
problems the same phrase would have to be included in
section 4. Such a phrase might, unfortunately in the
author's opinion, result in the interpretation of "use"
in section 3 (b)eiin. the ' Ssense*Fthat the word
"utilisation", has been used in this paper. However
this is not regarded as a major problem with the
phraseology because section 3(1)(a) requires the local
authority or Tribunal to have regard to conservation

considerations.

The other major change proposed to the TCPA is the
introduction of a "third tier" for the planning of 1land
use. This third tier would take the form of an annual
land use plan prepared and tabled in Parliament by the
Minister of Works and Development. It would bind the
Crown. The plan would be analogous to the Energy plan
currently required under the Ministry of Energy Act 2977
It would be tabled with a national natural water use
plan, described later. Since the plan would cover both

private and Crown land it is appropriate that those two
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types of land be provided for differently. With respect
to private land the plan would summarise the policy
statements of the various regional schemes and frame some
broad objectives for private 1land use which 1local
authorities and the Tribunal would be required to
consider as if they were, for the time being, amendments
tonaseeotiionn3ill )i These "amendments" would not affect
Crown land. The plan would also summarise some of the
more technical information in district and regional
schemes currently in operation, as a source of
information for the public. Like district, regional and
maritime schemes the national plan would have to be
drafted having regard to the matters of national
importance in section 3(1). Similarly to the present

section 37 the policy statement part of the national plan

would prevail over regional and, in turn, district
shemes. If there is conflict between a scheme and the
plan, a scheme change would be necessary. As in section

37 if there is a dispute as to whether such a conflict
exists there would be provision for a Tribunal hearing.
Regional and district schemes, with provisions for their
review, change, the granting of specified departures and

the like, would continue as at present.

The national plan's provisions concerning Crown land
would not bring that land under the current system of

district and regional planning but rather promote
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legislative consistency by creating a different but
analogous and compatible regime for it. The national
plan would summarise the various classifications of the
land resources in the Acts under which they are vested.
The classifications would then be binding on the bodies
that administer the land. Such classifications would be
challengeable under the section 3(1) criteria. However
if a body or even a Minister wished to use Crown land for
some purpose inconsistent with its national plan
classification the equivalent of a specified departure to
the plan would have to be sought. This would be heard
by the Planning Tribunal. An example might be land held
for a native conservancy under the Forests Act. 105
classified as such there would be a right of objection to
the Planning Tribunal if the Minister granted a coal

mining licence over the land.

To achieve this, the legislation dealing with Crown land
would have to be made subject to the Crown land national
planning provisions of the TCPA. All private land wuse
would be subject to the rest of the TCPA. How this
would affect the individual statutes is set out next.
Since the TCPA covers maritime planning, and sea
resources are largely vested in the Crown, the Crown part
of the national plan would also cover sea resources.

How this would operate is described in paragraph 101.
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What 1legislative changes are necessary to the other Acts
to make them compatible with the new TCPA ? Looking
first at the legislation that deals with Crown land, the
Forests Act would not require much amendment to be made
consistent with national planning. However section 4 of
the Forests Amendment Act 1973, which allows the Minister
to declare other Crown land to be state forest 1land,
would have to be repealed. The main change necessary to
the Act would be that a classification system for state
forests would have to be introduced. Presently the Act
provides for certain areas to be classified as wilderness
areas for example. However the Act provides for no
overall classification system. Perhaps such a system
could be framed in terms of the degree of utilisation of
the area. This classification would not conflict with
the "balanced use" concept on which the Act is based;
national plans over time would change to, say, allow for
selective logging. In the meantime the classification
would provide some protection of wilderness areas and a
change of classification, under the national plan, would
allow the possibility of objection to the Tribunal on the

basis of the section 3 criteria.
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The Land Act, once made subject to the national plan
provisions of the TCPA, would require very little
amendment. It already provides for a system of
classificaton for land which could be employed in the
plan. It is important to note that a decision by the
Land Settlement Board to alienate land would be open to
challenge, under the section 3 criteria, because it would

involve a change in land classification.

Similarly the Public Works Act is fairly compatible with
the approach of Option 2. Since Public Works Act land is
land for specific government and/or "essential" works it
may not require the same sort of classification as the
other Acts since such classification would usually be
obvious from the nature of the work. Thus  for . better
public information major government and/or essential works
should be listed in the national plan. It should be
noted that objection to land acquisition under the
national plan would be possible since there would be a
change in classification because the resource originally

would have been privately owned. This is appropriate

because it would complement the existing right of a

Planning Tribunal hearing in the case of compulsory
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acquisition for those currently without locus standi.
Part 1 of the Act could well be amended to make one of
the Ministry's functions the preparation of the national

land use and natural water use plans.

The Reserves Act's classification of reserves described in
paragraph 28 would continue once the Act was made subject
to. ., the JTCRA. Also it is desirable to make the Soil
Conservation and Rivers Control Act soil reserves
subject to the national land use plan while continuing
its other, water related, functions. It is therefore
proposed to place section 16 of that Act in the Reserves
Act; repealing section 20(2) of the Soil Conservation and
Rivers:  Control Acts, Therefore "soil reserve" would
become another Reserves Act land wuse «classification.
National parks would be listed in the plan and would
continue under the management plans of the individual
park boards and the National Parks and Reserves
Authority. Making the National Parks Act subject to the
TCPA would require section 78 be deleted. Option. 2

would not affect the Native Plants Protection Act.

The anomolous situation, described in paragraph 50, where
some of the mining legislation is independent of the TCPA

provisions and some not, would be solved by Option 2.
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All the mining regimes would be made subject to the TCPA.
However, as has been shown, how the TCPA national plan
would affect projects under the various legislation would
depend on the ownership of the land resource to be mined.
As was shown in paragraphs 29 to 34 a 1lot of the
resources capable of mining are vested in the Crown.
These land resources would be subject to the Crown land
national plan provisions of the TCPA only.
Classification under the mining regimes would be very
easy since land is either being mined or not. Under the
Coal Mines Act there is already a classification system -
under which some land is declared to be open for mining.
That system could continue. Otherwise the decision to
grant a mining licence would amount to a change in
classification. The granting of prospecting Or
exploration licences under the Act would continue as
present, not amounting to a change in classification of
either Crown or private land, because such activities do
not usually affect the predominent use of the land.363
This distinction between the exploration for and the
exploitation of resources has some merit, as Christie
argues, because exploration rarely has important
environmental or other impacts but provides technical
data bases of our resources. 364 The granting of mining
licences over private land to private developers would be
subject to the TCPA in the same way that most projects
currently are. For the reasons given above exploration

and prospecting licences for private developers should
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not be subject to the TCPA unless their impact is such as

to change the predominent use of the land.

Other than these changes the Petroleum Act would continue
as described in paragraph 30. The Geothermal Energy
Act, since it deals largely with Crown resources, would
be bound by the national plan with the proclamation of a
geothermal energy area amounting to a chanqé in Crown
land classification. Besides repealing sections 21 and
106 of the Coal Mines Act few other changes would be
needed than those in paragraph 97. The Mining Act would
have to be amended similarly to the Coal Mines Act,
except concerning declarations of land being open for

mining which are not applicable in the Mining Act.

Turning from land to freshwater a national natural water
use plan (the water plan) is proposed. It would be
provided for in the WSCA with the Ministry of Works and
Development administration of it under the Public Works
Act. The concept of a water plan is consistent with
promotion of a national policy in respect of natural
water included in the WSCA's long title. n S EacE iR
merely involves the extension of the classification
principle already in the Act. The water plan would be

insg two : partse. Firstly it would set out some general
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principles the Minister thought important in natural
water wuse policy, to guide the National Water and Soil
Conservation Authority and the relevant local
authorities. Secondly it would set down guidelines for
the «classifying of natural water and some specific
classification for important areas of natural water.
Both parts would bind the Authority, catchment boards and
the 1like. It, unlike the national land use plan, would
not be divided into resources of private or Crown
ownership because water is incapable of ownership; being
capable only of use. However like the natonal land use
plan it would be open to objection, before the Planning
Tribunal. Since there is no equivalent to the section
3(1) criteria in the TCPA the plan would have to be
challengeable as being ultra vires the Act.
Classification of water would continue at the local
authority 1level with such classifications challengeable
as at present if they are inconsistent with the plan.
The idea of the water plan is similar to the land use
plan in that it is desirable that the Minister be able to
classify certain areas, by use, say for special
conservation or utilisation, within certain judicially

enforced constraints.

It would not be very useful to make the other water

legislation subject to the WSCA. The water related
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provisions of the Soil Conservation and Rivers Control Act
deal largely with floods and have little to do with
natural water use. Also as stated in paragraph 42 the
WSCA is already relevant to the provisions of the
Electricity Act for the generation of electricty from
water. While these provisions would be made stricter,
making the Electricity Act subject to the WSCA, it is felt
that this would add little. However the above changes to
the WSCA might require amendment to other Acts, for
example the Harbours Act 1950, which are outside the

scope of this paper.

While this paper has separated land and sea resources use

legislation the TCPA does not. It provides for maritime
planning. Since Option 2 1is largely based on the
extension of the TCPA to achieve a greater measure of
legislative consistency it seems reasonable to similarly
extend the maritime planning function of the TCPA.
Therefore the national land use plan should also make some
provision for maritime planning. Since sea resources

cannot be privately owned it makes sense to include them

in the Crown land part of the plan. The plan would
classify sea resources in the same way land is - in terms
of end use. It would also prevail over the Marine

Reserves Act in the same way that the TCPA prevails over
the Reserves Act. The Marine Pollution Act, however,

would not be under either plan. Nor would the
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legilsation dealing with the atmosphere since those
statutes perform a reqgulatory anti-pollution role which
for the reasons in paragraph 11 is quite different to the
role performed by the other statutes whose role is much

more related to resource allocation.

As stated previously Option 2 is a much more limited
reform than Option 1. It does not attempt -to deal with
the problem of administrative fragmentation in the way
Option 1 does. Therefore in theory Option 2 proposes no
changes to administrative structures. In practice there
would be sustantial effects within the structures. The
Ministry of Works and Development, and therefore the
Minister, would have a new pivotal role in resource use
decision-making. As with the other two options the
Planning Tribunal would have a much larger, and more
discretionary, role in deciding resource use questions.
Also the proposal, involving the promotion of the TCPA
and WSCA, would allow a larger devolution of
responsibility to local authorities; though they would be
guided more by central government on some matters. To
this extent the proposal would provide a greater amount
of cohesion to the administrative as well as the

legislative side of natural resource use law.
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C. Option 3 = A New National Development Act

The approach in Option 3 is very much less ambitious.
Of the three options it is this one which goes least far
in addressing the problems of legislative inconsistency
and administrative fragmentation with which this paper
deals. Alternatively Option 3 could be seen as a "stop
gap" measure to allow more substantial reform. This
is to some extent a logical approach since Option 3
provides a mechanism for "fast tracking" consents on the
basis of urgency. It is presumed that the 1legislative
and administrative problems described in Part III would
be at their worst when speedy decision -making is for

some reason necessary or very desirable.

However despite this measure being a compromise it does

provide some degree of legislative consistency and
administrative structure. It is a redrafting of the
National Development Act. As stated in Part IV the NDA

provides an administrative structure of environmental
impact assessment, a Planning Tribunal hearing and
ministerial decision-making on all consents within a
strict "time table". Option 3 has a similar structure.
Since the one statute is applied to all the various
consents the NDA provides some measure of legislative

consistency. This is enhanced by Option 3 requiring the
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Tribunal to evaluate all the consents on the basis of the
section 3(1) TCPA provisions (as amended in Option 2)
with the criteria they are currently required to apply.
This would allow for consistency between Tribunal

decisions of the various projects that come before it.

While retaining the holistic approach of the NDA, and
improving it by eliminating some of the compromises in
paragraph 61, Option 3 attempts to deal with the eleven
problems of the NDA described in paragraph 62. Before
setting out in more detail how the statute would be
amended it is wuseful to make clear how the eleven
problems would be overcome. Problems (i) and (ii) with
specific aspects of the NDA "timetable" are reduced by
lengthening some of the more severe time constraints.
The inconsistency of public notices under the Act is
dealt with by standardising their requirements. The
conflict of interest noted, if the NDA was applied to a
public work, since the power is in the executive's hands,
is reduced by giving the Tribunal a power of
determination rather than recommendation. Problem (v)
of the applicant having certain "appeal" rights while the
objector has no similar right is eliminated by removing
those rights. To avoid the "fast tracking" of 1land
acquisition under the Public Works Act section 7(12) is

repealed. Since it is the goal of this paper to provide
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better measures for the planning of resource use the
inclusion of provisions for Crown resource acquisition
are not helpful in the new NDA. Probl ein (vii) of the

width of the section 3(3) criteria is solved by repealing

that subsection.

In the present writer's opinion problem (viii), that the

Act explicitly discriminates in favour of large projects,
is a major one. As stated in paragraph 62 not only is
there no economic justification for giving preference to
one project over another simply because of size; it
promotes sub-optimal resource allocation. To take a
very simplistic example, a project might use resources
costing five hundred million dollars and produce a rate
of return of five per cent. Those resources might also

be used by a great number of smaller projects to produce

a rate of return averaging ten per cent. All other
things being equal, the 1latter would be the more
desirable option. Therefore it is proposed that the

only criteria for the application of the new NDA to any
project should be that decisions on the consents are
urgently required. After all the main virtue for the
developer of the NDA is its speed365, It seems logical

that if this preferential treatment is desired it should

only be granted when it is required.
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By granting substantial power to the executive it was
argued that the NDA was contrary to the spirit of
devolution in the TCPA. This option would not create
this problem since the power of determination on consents
is given to the judicial or quasi-judicial Planning
Tribunal. A number of constitutional difficulties the
Act created were described in paragraph 62 (x).
Principally, these concerned the granting of executive
power in the Act and the unusual use of regulations.
The first difficulty is not present in the new NDA as
described. Similarly, the second problem does not arise

since regulations are not used.

What was described as the most important problem of the

Act in paragraph 62 - that it provides for the antithesis

of planning, ad hoc decision-making - would be reduced by
Optiony S The problem was one of how and by whom
decisions are made. It was argued that since the NDA is

based on executive decision-making using regulations
decisions must be ad hoc. Since the new NDA would give
the Tribunal decision-making power planning, as defined
in paragraph 49, would be better served. The Tribunal,
as an expert body of many years standing that exhibits
the independence of a judicial body, it is submitted, is
well placed to do such planning. It was also argqued
that NDA decision-making is ad hoc because the criteria

applied, are not absolutely comparable to those applied
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under the Acts from which they are derived; because of
the peculiar nature of an NDA inquiry. There is also no
consistency of criteria between NDA projects. Therefore

it 1is proposed to promote consistency by applying the
section 3(1)TCPA criteria to all consents. It is
contended that the above will, in some measure, aid

consistency and therefore natural resource use planning.

From the above the general scheme of the new NDA will be
discernible. However, to aid understanding of the third
option, the amendments proposed to the NDA will be given
section by section. For reasons of space, and
consistency, the provisions analysed in paragraphs 56 to
60 in the most depth will be similarly analysed here.
As a good summary of what is proposed in Option 3 the Act
would have this long title: "An act to provide for the
prompt consideration of consents for proposed works which
the Governor General reasonably considers merit urgent
consideration by their direct referral to the Planning
Tribunal for an inquiry and determination." The Act
would then be made explicitly binding on the Crown

although, as argued in Appendix 1, this would not change

the Act's effect. However, this would clear up the
ambiguity that surrounds the question. The
interpretation section, including importantly "land" and

"consent", would not be altered.
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As already stated section 3(3) would include an objective

regulation-making power and would state: "(3) After an
application has been made under subsection(l) of this
section, the Governor-General in Council may, 1if the
Governor-General considers, on reasonable grounds, that
the Government work or private work merits urgent
consideration apply the provisions of this Act to the
work or any part of it." Section 3(2)(a) would be

amended accordingly.

There are bound to be difficulties in amending a statute
that specifically provides for major works only to
provide for all urgent works. It is contended that two
such difficulties arise. Firstly the provisions for
environmental impact assessment and auditing may not be
appropriate in cases of smaller projects with a
negligible impact on the environment. While this to
some extent involves a prejudging of the issue, after all
major projects may have negiligible impacts, it is
contended that some exemption to the procedures is needed
for appropriate small projects to save developers and the
Commission unnecessary time and expense. Secondly, and
similarly, it may not be appropriate to require the
presence of the Minister of Works and Development and the

Commissioner for the Environment in such cases.
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To deal with the first problem a new section 5A is

proposed:

5A Exemption from environmental impact report
and audit requirements - (1) The applicant
may, within two weeks of making an application
under section 3 of this Act, forward to the

Commissioner for the Environment an
application for an exemption to the
environmental impact report and audit

requirements of this Act giving reasons:

(2) If the proposed work is not a major work
and the Commissioner for the Environment
reasonably believes it will have negligible
environmental impact he may declare his
intention to grant such an exemption by a
public notice:

(3 If there has been no objection in
writing to the Commissioner for the
Environment within 4 weeks of this public
notice the Commissioner for the Environment
may forward a certificate of exemption to the
Tribunal as soon as practicable:

(4) A certificate of exemption granted under
subsection (3) of this section shall have the

same effect as a certificate granted under
section 5i(3) =

Section 5 would have to be amended accordingly. Section
5A, in the writer's opinion, would, and should, impose a

heavy burden of proof on the developer wishing to use it.
In addition to the practicality of such a provision it is
contended that section 5A would often be legitimate
discrimination in favour of smaller developers who have

less resources to undertake EIR's.
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To deal with the second problem section 8(3) should be

amended to read:

The Minister of Works and Development and the
Commissioner for the Environment shall be
represented at the inquiry if the Tribunal so
wishes, and, if they are, shall adduce such

evidence and make available for cross-
examiniation such witnesses as they or their
representative consider will assist the

Tribunal.

It is proposed to increase some of the more strict time
constraints shown in Appendix 2. For the reasons given
in Part IV these will be provided to allow objectors more
time. More time will also be given to the Commissioner
and the Tribunal to allow them to consider the further
matters Option 3 may make it necessary for them to
consider. Section 5(3) would be amended to allow four
months for the Commissioner for the Environment to
forward his/her certificate; section 5A 1is consistent
with this. The period for public submissions would be
increased from six weeks to two months. This would
allow the Commissioner the balance of the time. Section
7(3) would be amended: the expression "6" would become 8
and the expression "8" would become 10. This would
allow interested parties three to five weeks to apply to
the Tribunal to be heard. There would remain no time
limit on the length of the Tribunal inquiry. Of course
some time would be saved at the end of the timetable

since the present second Order in Council would no longer
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be required.

A new section 9(2) would be drafted providing that in
addition to the matters to be taken into account in
section 9(A)s uinetheir report and determination, the
Tribunal will consider, as far as they are relevant, to
the individual consents the section 3(1) TCPA criteria.
As part of Option 3 those criteria would ‘have to be
amended as in Option 2 to include questions of end use in
the "wise use" test. This is necessary here, as it was
for the TCPA in Option 2, because while the Tribunal's
interpretation of that criterion may be sufficient for
town planning and the like, it is submitted it is
inadequate for the determination of questions of resource
use. Because of the wide variety of types of
legislation in the NDA's schedule it is, and would be
under Option 3, for the determination of these wider
questions. Section 9(1) would have to be amended
accordingly. Section 10, 11, and 12 would be no longer
needed since the Tribunal would determine whether or not

consents are granted.

The provisions of sections 10 to 13 could be adequately

replaced by two new sections. The new section 10 would

provide:
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10 Conditions, restrictions, prohibitions,
terms or periods of time in the determination -

(1) The determination may specify such
conditions, restrictions, and prohibitions
(if may) which the Tribunal considers should
be imposed 1t in each case such
conditions, restrictions and prohibitions
could have been granted or imposed in the
normal way:

(2) The determination may grant each consent
for such term or period of time that the
Tribunal considers should be imposed st il G |

each case such term or period of time could
have been granted or imposed in‘ the normal
way.

Section 13(1), therefore would be rewritten thus:

13 Effect of granting consents - (1) The
determination of the Tribunal shall have the
same force and effect as if such a
determination had been arrived at if each
consent had been applied for in the normal
way:

with subsections 2 to 4 amended accordingly. There

should also be provision, after a public notice, for the
Tribunal report be made available for publication and
viewing. All other references to the report and
recommendation of the Tribunal, for example in section
4(1), should be altered to report and determination.
All references to the second NDA Order in Council should,

similarly, be replaced by the Tribunal's determination.

Section 14, wunder which the successful applicant can




IRIN7S

24!

obtain further consents would remain after the necessary
amendments. In line with the fifth problem of the NDA
described in paragraph 53 the unsuccessful applicant's
"appeal rights" under sections 15 and 16 would be
repealed. The provisions for judicial review in section
17 were not examined in Part IV of this paper so, without
passing a view on their merits or demerits, they will be

retained in Option 3.

The pivotal section 18 would remain unchanged. Option 3
does not require much alteration to the Schedule of Acts
made subject to the NDA. All of the Acts described in
this paper are contained in the Schedule except the
Public Works Act, the Native Plants Protection Act, and
the Marine Reserves Act. It is not proposed to include
land acquisition in the new NDA; section 7(12) would be
specifically repealed to prevent it. The Native Plants
Protection Act is not considered to be of sufficient
importance to merit inclusion. However it would be
useful to include the Marine Reserves Act to provide,
perhaps, for the "fast tracking" of the creation of
marine reserves in emergencies, even though such creation

would seldom be a slow process.
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Appendix 1 = Is the Crown Bound by Natural Resource

Use Law in New Zealand ?

Obviously it is not possible in an appendix of this
length to say whether, and to what degree the Crown 1is
bound by legislation which does not explicitly settle the
matter either way. It is useful to set out some general
principles and practical considerations which apply to
whether the Crown is bound. The NDA, TCPA and WSCA, as
examples of important statutes in this paper will be very

briefly discussed.

The NDA is a good example because it probably binds the
Crown though this is not explicitly stated. However
section 5(k) of the Acts Interpretation Act 1924 states
that ‘an Act""oef:Parliament *shallinot' 'intNany"Smanner®
affect the rights of the Crown unless it 1is "expressly
stated therein" that® it" deoess Hoqg,366 though, gives

two reasons why it is likely the NDA would be held to

bind the Crown. Firstly he arqgues that since the word
"bound" used in section 5(k) is synonymous with "effect
the rights of" and "bound" means "restricted" or

"restrained" therefore "affect" in this context must mean

"prejudicially affect". Hogg cites New Zealand cases in




1205

support of this argument. Since the NDA's provisions
are of benefit and do not prejudicially affect the
Crowns' rights they must be bound by the Acts provisions.
There is a second, more straightforward reason. i
turns on the meaning of "expressly stated". Hogg cites
New Zealand cases which have held that "expressly stated"
includes words that give rise to a necessary implication
that the Crown shall be bound. As seen in Part IV the
NDA procedures specifically apply to public works. In
some ways those procedures are different from private
works. It 1is therefore submitted that the Crown is

bound by the NDA.

On similar analysis a number of Acts which do not
explicitly say so may bind the Crown. The position of
the TCPA 1is a good deal more complex. Generally,
because of section 17(1) TCPA, the Crown is bound by
regional schemes. Due to sections 62(3) and 108(1) the
Crown is under some sort of presumption to observe and
enforce the observance of district and maritime schemes.
This does not make district schemes binding on the Crown,

however, as held in Wellington City Council v Victoria

University of Wellington.367
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The issue though may often not be of much practical

importance. Turner D. J. said:368

The Crown is required to obtain planning
consents and water rights. The procedures
are somewhat different from those set down fox
private applicants and both [the TCPA and the
WSCA] contain "let-out" clauses enabling the
Executive to make the final decision  oe. i
have not heard of a situation in the last ten
years where the Crown has invoked these "let-
out" clauses. Indeed in the current climate
of public opinion it is doubtful whether the
Crown would be bold enough to do so.

From the above the present writer would simply submit
that though it may appear from resource use statutes that
the Crown is not bound the fact or the practicaleffect
of those statutes might be different. One
interpretation of that might be that the explicit binding
of the Crown often might have little practical effect
other than to resolve the ambiqguity that presently

exists.
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Development Act "Timetable”

2 - A Diagramatic Explanation of
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