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THE PUBLIC BENEFIT TEST REVISITED

Introduction

Part V of the Commerce Act 1986 permits the Commerce
Commission to authorise certain restrictive trade
practices ("RTPs'") and prohibited business acquisitions
if the public benefit arising from the practice or
acquisition outweighs its anti-competitive effects. At
present the only statutory assistance given the parties
and the Commission when applying this public benefit
test '1s 1n 'sectioen ‘37 ‘'of the '‘Act (Ihserked by section 4

of the Commerce Amendment Act 1990).1

In a recent review of the Commerce Act it was stated

that?:

"The nature of the public benefitiitesEisVcrucial
because it defines the extent to which

anticompetitive behaviour can be authorised."

One of the issues examined in the review was the
ambiguities of the public benefit test ("the PB test')
in its present form. The cases in New Zealand, and
under the similar test in the Australian Trade Practices

Act 1974, show a variety of approaches to the PB test.

=

nen

e

This paper first describes the PB test (Part 1),

+
L

[8))

T
looks at examples of the PB test i1n application (P

[

th
h

®

2), and then considers the PB test in the context o

Z

]
@

policies and purposes of the Commerce et (RPart 3).

1k Section 3A provides that the Commission is to

", ..have regard to any efficiencies...'" that may
result or be likely to result from the RTP or
business acquisition.

Review of the Commerce Act 1986: Discussion
Document. Competition Policy and Business Law
Division, Ministry of Commerce, Wellington.
December 1991.

o
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purpose of rParts ' liand 2 1s twofold. First, ‘the ‘PBitest
will be explored in detail, in order to establish its
limits. Secondly, the underlying policy and purposes of
thie BBUtecst SnmaytthentibelidentifilcdBinRPar Bas3) Tt rwil 1l
be seen from this analysis that the PB test reflects a
recognition in the Commerce Act of the limits of
competition. The PB test will be seen to reflect the
mix of economic, social and political objectives that
underly the Commerce Act. Efficiency will be
established as only one of these objectives, and this
will be manifest from the examination of the
Parliamentary Debates on the Commerce Act, from the
cases and from the very nature the PB test, which
implicitly recognises that competition and efficiency
are not always complementary. Populist views about the
limitations of excessive concentration of market power,
about the distribution of resources in society, about
protecting small enterprises from predatory behaviour
and about preserving stable economic and social
structures will be seen as relevant, both from the
examination of the cases involving the PB test (see Part
2), and from the relevant literature on the policy of

competition law in New Zealand.

This analysis will then be drawn upon in a discussion of
the merits of the PB test, which investigates the
options for redefining the PB test along with an
assessment of its usefulness as a integral part of New
Zealand's competition law (Part 4). Both populist and
economic policies will be established as relevant to the
question of redefining the PB test. Part 4 proposes

that, while the Commerce Act remains in its present




form, the PB test should not be limited to efficiency
criteria alone. The reason for this is that, in its
present form, the PB test appropriately reflects all of
the economic and populist objectives of the Commerce

ACE.

At bottom, this paper is about the proper direction of
competition law. The debate about the proper direction
of competition law 1s generally expressed in terms of

two broad schools of thought (neo-classical economics

versus populist economics).3 The main elements of this
debate appear frequently in American antitrust writing.?
The populist position is that antitrust law should
ensure that market behaviour is consistent with the
attainment of all of the economic and social benefits
that should be available in a democratic and competitive
market environment. This includes concepts of fairness,
control of illegitimate market power, and the fostering
of distributional values, as well as economic
efficiency. The neo-classical position, championed most
notably by the "Chicago School",5 is that antitrust law
should be restricted to considerations of economic

efficiency: this 1s to be achieved by intervening only

3 See Michael E DeBow '"The Social Costs of Populist
Antitrust: A Public Choice Perspective" 14 Harvard
Jn of Law & Pub Pol 205 for a useful summary of the
opposing positions.

4 See Bork, Bowman, Blake and Jones '"The Goals of
Anti-Trust:; A BDialogue on Policy' 65" Colum L Rev 363
(1965) and more recently E M Fox and L A Sullivan
"Antitrust Retrospective and Prospective: Where Are
We Coming From? Where Are We Going?'" 62 NYU L Rev 93
cf F E Easterbrook "Workable Antitrust Policy" 84
Mich L Rev 1696 (1986).

3 Well known proponents of this School of thought
being Judges Posner, Bork and Easterbrook; see R A
Posner '"The Chicago School of Antitrust Analysis"
127 U Pa L. Rev. 925 (1979) for a. summary of their
views.



minimally in the free flow of market forces.® This
debate is at the heart of the analysis of the PB test in
this paper. The cases and literature discussed herein
will establish that, while the Commerce Act remains in
its present form, populist objectives are both relevant
and appropriate considerations when determining public

benefit issues.

PART 1

THE PUBLIC BENEFIT TEST DESCRIBED

The Commerce Amendment Act 1990 made certain changes to

the authorisation provisions of the Commerce Act.?7 A

brief summary of the law as of October 30 1992 follows.

The PB Test in Authorisations for RTPs

Authorisations of RTPs falling within section 27 or

section 28 of the Commerce Act are determined under
subsection 61(6) of the Commerce Act. Subsection 61(6)
provides, in summary, that an authorisation of the
relevant RTP is not to be granted unless the Commission
Teowsatisfiedfthat "the "RIR twilliresulitYor fbe il iiccilba ¥t e
result in a benefit to the public whiech would outweigh
its actual or likely anti-competitive effects.

Authorisations of RTPs falling within section 29 of the

Commerce Act are to be determined under subsection

w
o

61(7), and those RTPs falling within sections 37 or
of the Commerce Act are to be determined under

subsection 61(8). Both subsections 61(7) and 61(8)

A view shared by the New Zealand Business Roundtable
— see its submission on the Review of the Commerce
Act dated 14 January 1992, Ministry of Commerce,
Wellington, New Zealand.

See Commerce Amendment Act 1990, sections 19-24.

(o))




provide that the RTP 1s not to be granted an
authorisation unless it will result or be likely to
result in such a benefit to the public that it should be

permitted.

It will be noted that the test for authorisation under
subsections 61(7) and 61(8) is worded differently to the
test 1n subsection 61(6). Subsections 61(7) and 61(8)
do not specifically require a weighing of public benefit
against competitive detriment. Nevertheless, the
Commission has decided that it 1s appropriate that any
net public benefits be balanced against the net anti-

competitive effects arising from the RTP in question.®

The PB Test in Authorisations for Prohibited Business

Acquisitions

An application for authorisation of a prohibited
business acquisition® may be granted if the Commission
", ..is satisfied that the acquisition will result, or
vill be likelyv toe result, 1in such a benefit te the

public that it should be permitted... ."10 Formerly,

the Commerce Act required the Commission to determine
whether any public benefits from a merger or takeover

outweighed the anti-competitive effects arising from the

8 Re New Zealand Stock Exchange, Commission Decisi
No. 232, 10 May 1989; following Application by
Obadiah Pty Ltd (1980) ATPR 40-176. The ambi
created by the different wording may be sugges
of a need for consistency because, notwithstan
the Commission's view that the test to be app

is essentially identical (the merits of this view

cannot be discussed in this paper), there remains
some doubt whether in fact a broader test of public
benefit was intended under subsections 61(7) and
61(8): see also n 11 below.

9 That is, a proposal that has not been granted a
clearance under sections 66 or 67.

10 Subsection 67(3)(b) of the Act.




acquisition or strengthening of a dominant position in

market. This amendment aga raises the issue of
S

in
whether a broader public benefit te is envisaged by

t
this different wording. The Commission has recently
g

bhotw + +oct
between the tests

suggested that consistency in wordin

be adopted.?l?

The Process of Determining an Authorisation

Til See n 8 above, and Foi] S
to Ministry of Commerce: Re Commerce Act Revi
Ministry of Welington (1992). Compare the
Australian = 90 sof ade tices
Act, which, t of bot AN siness
acguisitions; 1 authori 311 the
circumstances" such a benefi is
found to warrant authorisati

12 R J Ahdar "The Authorisatio Public
RBenefit e les il bin ek ed sAld T tition Law and
Policy 1in New Zealand (Law Sydney,

i

1.3 Above n 12; see also (1988) 16 ABLR 128, 136

14 The process is described by the Commission 1in Re
weddel Crown Corporation Ltd (1987) 1 NZBLC {Com)
104 ,200; the Earhit of net competitive detriment
is a thresholc r e before moving to the stage
of balancing ; r example,if under s 27 ther
is no substantial lessening of competition, then a
authorisation is not required.

a

n

O




P i
-

~1

A recent example of this netting process 1is the
Telecom 5 case, where the efficiencies arising from
telephone network designs and reductions in overall
costs in running the network were accepted by the High
Court and the Court of Appeal as being efficiencies to
the public's benefit!é (the Commission discounted these
penefits owing to substantial foreign ownership of
Telecom - the Courts disagreed with this conclusionl?).
The High Court netted out these benefits, inter alia,
nst the loss of allocative and dynamic efficiency
that would result and found that the net benefits were

outweighed by the competitive detriment

)

]

it
e

The Court of Appeal disagreed with tt

n
Hh

assessment, viewing the inefficiencie o)

ephemeral, and finding the efficiencies to be su
to justify an authorisation.!® However, the Court of
Appeal's judgment has added little to the learning on

n
the PB test. After Richardson J emphasised the

importance of the high threshold of the dominance

-

the respective judge

S
whether that threshold was reached.?l?®

In practice the weight attached to any public benefit or

_r-

detriment depends upon the opinion of the Commission as

to the significance of the projected benefit or

o

detriment, given all of the circumstances surrot

15 Telecom Corporation of NZ Ltd v Commerce Commission
(1991) 3 NZBLC 102, 340 (HC); [1992] 3 NZLR 429
(CA).

16 Above n 15, 102, 388-102, 389.(HC); 435, 439 (CA)

L7 Above n 15, 102, 386 and 102, 389 (HC); 435, 439
(CA) .

18 Above n 15, 438-439 (CA).

19 Above n 15, 434, 435 445-446; see further

discussion of this case at pp 20-26 below.




application. The Commission, in the Telecom case,

succinctly summarised this point in the following

terms?9

{

"Neither detriments nor benefits are easy to
quantify... In the end, however, uncertain and
incomplete dollar values are not the only items to
be weighed. There are unquantified but
nevertheless real changes in outcomes, and
qualitative factors, which must also be taken into
account. The Commission must, as a matter of
judgement, reach a view on the rel
to give to-all of the various comp

detriments and public benefits ide

pre
oy
Q
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e
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relevant to its decisien, and make

accordingly.*"

The Meaning of "Public Benefit™"

In Weddel Crown the Commission discussed the scope of

the word "public'"21:

21

"As to the meaning of the 'publie', it seems clea
from the preamble of the Act that 'public
to the New Zealand public. Further, the term is
wider than simply consumers. It could extend to
wufacturers,

ests such as ma

+

various trade 1inte

r
wholesalers or retailers, as well as users,

investors and so on.

Telecom/Crown, Commission Decision No. 254, 17

October 1990: cited with approval by the High Court

inuNeZ Pairyvibelow n 26.
Above n 14, 104,213.




The H

igh Court, in the Telecom case, adopted the

following statements of the Australian Trade Practices

Tribu

Follo

2 it s [ |
SIS s
19

”pubL

scope

In Fisher & Payvkel v Commerce Commission?s

"publ
flow-

benef

nalz?;

"Before a benefit (or detriment) can properly be
regarded as a benefit (or detriment) to the public

for the purposes of the assessment of public

benefit required..., 1t must be seen as a benefit
(or detriment) to the community generally...That

assessment will ordinarily involve the

consideration of whether the community generally
has an interest' in the individual or group being so
benefited or disadvantaged and whether the benefit
1t involves detriment or benefit to other

1"

e
individuals or groups.

wing Re Queensland Co-operative Milling Association
3 the Commission in Weddel Crown said that the term

ie benefit! is to be given a large and Eiberal

24 .

"The Act is worded broadly and there appears to be
nellimitatien 'as te the natureoftthe publiic
benefit which may be claimed...A benefit 1is

something of value to the public.

5 £

the scope of

7

~1

ic benefit!" was said in the High Court to include

on benfits to the public arising from private
its, including "...second and third tier

Above n 15, 102,383, citing In re Rural Traders Co-
operative (WA) Ltd (1979) ATPR 40-110, 18,123
((1976) ZEVELR 169

Above n 14, 104,213,

[1990] 2 NZLR 731, 767.




effect[s]... .", identified in The New Zealand Co-

operative Dairy Co Ltd v Commerce Commission.?%

It has been noted that the fact that public benefit is

undefined by the Act "...allows the Commission...to take
nto account a very wi n

2

o
®
s
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h
s
Lid
0
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5

he Ministry of Commerce

notes the following si i 100k ;?p‘;1:3 the
, public benefit test
3l
-evidence of causality
L
~quantification of the benefits claimed
' l o ve verifica of the benefits claimed

The Commission has generally given less wel to non-
cconomic 1 na £+ ¢ A A ore weight ~ TMPTO 3
ecionemich bener i cs ,diG MOore Welghtioto AlproOves

et

N~ + # A i g - O,
1e Court has occasionally been

iencies, while t

. l willing to take account of issues relating to the

0]
Hh
Hh
5
R
)
S

distribution of benefits among the public.3?9 The

distribution factors taken account, of  byithe Courlts) wild
' be ex in the of the relevant cases
._ l below
r = | 1 >
26 [1992] 1 NZLR 601.
Bl Above n 2, 6.
oo} % o )
28 Above n 2.
29 Above n 2,
30 See N Z Dairy case, above n 26, and the Telecom

e n iS} {HEDN

<

case, abo

n
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l PART 2

EXAMPLES OF THE PUBLIC BENEFIT TEST IN APPLICATION

This Part looks at examples of the PB test in

application, 1in spect of authorisations for RTPs and
l l for business acquisitions. A number of decisions of the
relevant Commissions, Tribunals and Courts, in New
l 7ealand and Australia, will be examined for the purpose
of elucidating various aspects of the PB test that will
be relevant to the discussion in subsequent parts of

a
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®
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Q
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mn

i)

this paper.3?t Each X
eading, which indicates the points to b

he . discussien of the particular case.

Examples of RTP Authorisations

In Re New Zealand Kiwifruit Exporters Association an

=

Y & price fi1xing arrangement.

authorisation was sought fo

In its decision the Commission stated33:

ncey

h<
-

" the Commission may assess, pursuant to appl

~
o®
[¢)]
=
D
=
=t

the "public benefit" test, whether an a

i -
(3
jey
®
|
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e
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25
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)}
)

which lessens competition is more efficient than
. I the competition which would or could occur 1if the
-~ 3 }- 1
agreement did not exis

i Gyl See van Roy Guidebook to New Zealand Competition
. Laws (2ed CCH Wellington 1991) and J D He eydon Trade
Practices Law (Law Book Company Sydney 1989) for
l l further examples.

32 >e New Zealand Kiwifruit Exporters Assoclation
(Inc) - New Zealand Kiwifruit Coolstorers
Association (Inc) (1989) 2 NZBLC (Com) 99-523

l 33 Ibid, 104,500,
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e Commission then discussed a number of earlier cases

at considered

atements in GF

'"The Act
interaction

best alloca

e Commission c
effieiency or

afde:

bliec benefit whic

Commissior
ements about

e PB test

onclusions are

0]

34
35
36
37

Parliament
Australian
dag 4t Enlic)

Theory and
favour of c¢
proven that
give rise t

presumption

Decision No
Above n 32,
Above n 32,
Above n 32,

.appears to rest on the premise that t
t

"This as

efficiencies. Tt 'reliedVont its earli

L/Wattie,34 where it said (in

of competitive forces will yield
tion of New Zealand's economic

.unless it is shown...that possession

oncluded that RTPs could be authorise

ounds. However, they also clarified

o

e taken inte' accoun

oy
Q
Q
o)
o

3

experience justify a presumption 1

ompetition: however, if it can be

an RTP will enhance efficiencies and

o other public benefits then this

can be rebutted;

212, Commerce Commission,
104,500.

£04 500

104,501 - 104,504.

er

e
not to say that efficiency is the only

clear in following the

Wellington.




3 Efficiency is not a one-sided concept -
inefficiencies arising from an RTP must be taken
into laccount;

e Efficiencies may be counted when they only benefit
producers if they represent a genuine resource
saving;

5 There are different kinds of efficiencies: tEhat may

- productive efficiencies, being efficiencies
arising from reduced costs and increased
nomies of scope and scale;

o)
— innovation efficiencies, allowing better research
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ficiency must be viewed overall

a
me, so that it is not merely a static evaluation.

T

Public Benefits other than Efficiency in RTP

691

Authorisations

In The New Zealand Grape

authorisation was sought 1
and fixing of prices and other terms of supply between

grape growers and processors (wine makers).

38 Decision No 263, Commerce Commission, Wellington,
1 G.9015
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The Commission looked particulary at the nexus between
the public benefits claimed and the RTP. One of the
t

main public benefits claimed was that

+
O
<
®
—
Q
O
3
}_l.
(o}

allow price stability in the wine market,

(@

g
rice peaks and troughs caused by the seasonal nature of
0

the grape industry.3? The Commiss t
stability was not a public benefit in itself, and that
ity

may in fact dull the effecti

4

P <
®

D

+h O

O

restriction on competitive behaviour, which the Commerce

Act savs, as. armatter. ofwpoliey, 15 net din the public

Other public benefits considered by the Commission 1in

ANA T A ST ~ ~
DeTtween supp

Y

il Equality of bargaining power

Y
this was rejected, but the Commission thought that
it could be a public benefit where there was a

monopoly buyver;

o

Greater information exchange - not thought

significant, but the Commission thought 1t could be
a public benefit where it led to more competitive

negotiating;

Orderly industry development - not necessarily a

w

public benefit and in many cases would be highly

®

anti-competitiv

39 Above n

38, 28-29.
40 Above n 38, 27, 29-33.
41 Above n 38, 28-=-29.

~
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Public Benefits Must Be Substantial and Be Proved to
Benefit the Public
In Re Southern Cross Beverages Pty Ltd*? the Australian

Trade Practices Tribunal reviewed the relevance of

private benefits to the public benefit test in the Trade

Pracbicdes Age Lodas The Tribunal noted?*4:

=

N

-~ 1 - - ~ T« 1~ -~ —~ 3 -
Before a benefit can properly be regarded as &
& &4 ’ -~ ~F 1 ¥+
oublic benefit 1t must be seen to benefit, at some
level, the community as a whole;

The encouragement or enabling of individuals to
pursue legitimate ends, if it can be shown to be in
&

} 1 o « =M W -
CY a8 &8 wnole, Cd&n be 4a

the interest of the commur

3
e 3
0]

n
public benefit but proof of a wider benefit must

shown;

Any detriment to the public arising from the
benefits conferred on the individual must also be

welghed.

(1981) ATPR 40-242.

Professor Reobert Officer. 11 & paper

delivered on 12 July 1987 to the Trade Practices
Workshop (Melbourne), claims that efficiency 1is the
goal of the Trade Practices Act, and the Commerce
Act, and that accordingly private benefits that
increase overall efficiency in a market should be
counted as public benefits. However, the argument
that efficiency is the sole objective of the
Commerce Act is rejected below, owing to the

uncertainties of the economic theories underpinning
it and the policy underlyling the Commerce Act.
Professor Officer's argument that, fundamantally,
the Commerce Act is concerned with producing a
"bigger pie'" is simply not sustainable in light of
the analysis that will follow in Part 3 below.
Above n 42.




Competitive Mean

16

+

In this case, while the Tribunal found that the

installation of glass-doored soft-drink refrijeratorw
benefited the consuming public and the individual

merchandisers (through rent subsidies), the tying
supply of soft-drink to the supply of the refri
did not sufficiently benefit the consumer, eith

il
of price savings or through easier viewing of soft-

drinks at the point of sale. It was not certain that

aime
y proved to be of benefit to the
(i.e. consumers of soft

drinks).

Public Benefits Must Not Be Attainable by Other Pro-

M

In United Permanent Building Society Ltd*® authorisation
e

Q

was sought for a RTP of tying insuran to mortgages.
The Australian Trade Practices Commission discussed the

following public benefits claimed*7:

i Mortgage protection was guaranteed, which had the
benefit of reducing the overall cost of mortgages
owing to the increased security against losses;

2 Cheaper premiums could be offerred, since payments

could be incorporated with the mortgage finance
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gleaned from the above RTP casges may be
9

public benefits that are considered in

the above cases clearly show
]

Authorisaticns of Business Acgquilisitions

The fundamental propcsitions regarding business

; 3 4 : + »aritad al % 5 2
acquisition authorisations have been recilited above.’
Preserv and the T afaPoliities
In New Zealand Dairy the Commission
authorise a mergei Co Litd
the country's largest dairy company and a major dairy
company in the Waikato and Bay of Plenty. After
considering the position of New Zealand Dairy, the
acquiring company, in a range of relevant markets, the

Commission found New Zealand Dairy to be dominant in the

T 3 1 1~ 11T ~r v 1r - ik
relevant raw milk and town milk supply markets. The

, including an introductory
relecom case.

b 0]
O
=




(@]
[V

=i

ou

¥
¥

on

il

11

s

~ Y
-4

(

[6}]
w0
(1))

0!

P

aland

o2~
e
4Le

C

i3

our puk

E

n

~
18]
(]

mn

idan

AVO

»

>
¥

11im 1 oy
905 A

\
i

=

3@,

Y4

~H

| o |
—
o T
=

O
4 o4
e S
0 M
Do
(181 (181
OTRERL <
U]
® O
R e
=i o
(18] N
C s
Q,

hat
i

t

d
b

OUI«
7

O

£
arrow

o)
— L@
=Ky
(@] (o4
=
49
@ =
~ (
@D e
S ©
+ o
4+ L)
g9] Q
L ()|
+ ©
@
o N &)
O O]
I
4 o
=
o
¢}
i
R
& o
@
() @D
e
e
(4]
g QO
a
4+

o
D
— O
-
44 4
= 5]
=
O
. oL
=
—~ 3
165 M
L]
) =t
& m
M
© [4b)
Y= 8

(6]
—1
o
i
<
=l
4J
-

e
I

n
bene1

tio
ad nt it
Necl “&RC Ity

1

.
O

@) O
T QO
@ =
n e
«
0]
4 .
U wn
t )
= )
o e
oy
O
s %
=
o O
= O]
r~
-
o W
=
[ 3]
Pt R
O
s S
= Q
L
(o5 S B
O
63
g o
@]
Sy
~
n
4
-
%)
=
=r=]

=4

COMM1S

(Ol

+
| 5%

YY‘. o 3T < Sy
L")" 1«

8}

rkef .26

o e,
ma

£ LX)

para 15.04.
0
1

5
5

—
—

Above n 53,
Above
Above n

515




By the time e came before the High Court the
Vi 1 ot ~ F B - h=A ~NANYTAYTTAaA - ~ 4 <7 - +
Minister ot Commerc had conveyed a pc C¥ ment to

a
D
o=

Q
~
¢

(o]

the Commission under section 26 of the

mMh 1 - " 7 ~ ~ A - N e = ; +- ~ N Jy1c=+ +
This stateme need to protect the 1nNCuUstTt

K

FrAam  F e e e RO 3 N A e e P
from fragmentation 1nsorder €0 1te abirlity Lo
compete abroad.>®?

£ 4 N . = s | o o Ny e s T R s
After the Court, on appeal, recelived further
i A n = : 4 NS - i e e e
from. the Dairy . .Board; 1L con overturning the

& ' oA 60 .

Commission's decision®?9:

14))
=
(o))
()
>
8]
@)
o
ot
(4]
Hh
Hh
B
Q
'_J
()
e
@
+
=
[
}.A.J
et
e
o)
<
®
Q)
@]
O
(v}
O
o
=
(&N
-
=
Q

bt
£y
n

pas

volume of product a

export earnings. These

58 Section 26(1) provides
"Tn the exercise of 1ts powers: under this Act, ‘the
Commission shall have regard to the economic
policies of the Government as transmitted in
writing from time to time to the Commission by the
Minister."

59 Sse [1992] 1 NZLR 601, 610-611.

60 Ibid, 635-636.
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..' "substantially outweiged" the anti-competitive
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Efficiency Analysis and t

In Telecom Corporation of New Zealand Ltd v The Commerce
..l Commission,®?7 a majority of the Court of Appeal,
comprising Cooke P, Casey J and McKay J, determined that
position in the

..I Telecom would strengthen its dominant
mobile phone market 1f it were granted the right to use

the AMPS-A radio frequency.

64 Above sn 59,636
65 Above n 59, 616:
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66 Above n 59, 639.
67 [199271 3 NZLR 429.
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long" and that BellSouth will be a "formidable
..l competitor as soon as it 1s in business."(writer's
emphasis)
..' S There 1s a ris} hat Telecom and ! corld
collude [seemingly, contradicting 4
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T The prospect of any competitor commencing
operations on the AMPS-A frequency, if available,
are remote

8. Telecom has a "...legitimate need for the band and

could be in operation very quickly."

Cooke P's findings numbered 4 and 6 above contradict his
finding that Telecom was not dominant, since his
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inconsistent with his and Richardson J's assessment of
the threshold test of dominance

D

Cooke P then said, in relation to section 3A of th
& Ac

1 Il s
fficlencies are to be taken into acecount. ' In my

..l view that direction should not be effectively

(albeit unintentionally) circumvented by assuming

l.l inefficiencies on grounds of economic doctrine."

l.' 70 Above n 67, 433, 439; s 3A provides:
"3A. Commissi
. Commission
will
l.l benefi
egard tc 3 the Commission
congiders wi S wi be likely to

I.l result,

ly directed in s.3A that

L T 091

@

+




S

The

e fi
oy thewEoutt

0n

ndings

were

., with Richards

statements??!:

P Ehe

relevan

entirely efficiency gai

circums

conside

conclus

quantif

—
1
bt
§7
o 2
—
)
D

=
=
(o}
)
S
N
[}
@
cr
F.J
(9]

4 Fltle e
Unfortunatel

il bove n

S A B

EnNcy galns 1f

Commission

t benefits and

" I~ - =
tances the bal

O,
T N

that there

»th AMPS-A and

TS oS = —
tify detriment
~ 1 r . + 11

a purely 1intu

ion that detri

ied benefits".

A P I o e N
Il SA a8 CO ag
7 n
+ o~ ] }
i 8o Ik
2 s s reil

67,

(

‘

and the Court

detxi

Commis

would

Telecom

AMPS=B . In

o)}

ents
N =
o2 e S ) &

4 1.
e
e e WD
1T 1 a1
diyil
ol G gyl B o

clrenc 'Y

red by the other Judges

adding the following two

accepted that the

ments

sion and the High Court]
be significant

s e GRS o P P % ey ~q j Mo S
had management rights

those

'Yy view a responsibility

POSS

N
—h
5
(o]
N
4
{
)
e
=
py
s
Qu

considerations

efficliencies that
1y toy tesiil it A
Court nor the Court of
of section 3A, and-they
re pl iecation 9n the

e, 1n terms




By comparison with the decision of the Court of Appeal,

Y
the Commission had considered that the following

detriments would arise from an authorisation’?:

ial competitors
equency band under which the
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v entry into the market could be made;
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benefiting the wider public because of the overall

saving in resources.’?

1's reason for overturning the

decisien of the High Court was that it thought S that¥beth
the C and the High Court had failed to properly

nd therefore weigh the efficiency detriments

The Court of Appeal also saw the anti-competitive
effects of the acquisition in a more robust sense than
didethe! Commission o the High (Courk Tt looked at the
"likely" competitors that may emerge in the

that, since there would b
that time (that they knew of), that the anti-competitive
detriment should be consid less serijously.’®

wrlter ul\DUt?S
/6 Above n 67, 439.
77 Above n 67, 438-439.
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PART 3
THE PUBLIC BENEFIT TEST AND
THE POLICY AND PURPOSES OF THE COMMERCE ACT

Competition as a Policy Objective

The preamble to the Commerce Act states that it is:
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An Act to promote com ets 1in
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New Zealand and to repeal the Commerce Act 1975."
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"The policy reflected in both the Australian Trade

Practices Act and the New Zealand Commerce Act is
that competition 1s a social and economic good to
be encouraged while at the same time proscribing
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.
economlc 1ssues 1n society. It comprises a mixture
of 1deological motives and distributilve welfare)
goals, as well as the desire for competitive
markets."
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community.
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efficiency, including®9: "freedom in the market-place”,
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demanding economic analysis that ignores established
policy objectives. The legislature has chosen to allow
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