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Abstract

This paper considers the “essential facilities doctrine” and the
role it should have in New Zealand’s law today. In order to
determine the best way for any such doctrine to be imported into
New Zealand law, the work of the Hilmer Committee which lead to
the recent enactment of the Competition Policy Reform Act 1995
(Australia) is considered. The Australian regime lies outside of the
bounds of the Australian Trade Practices Act 1974 and as such is a
novel method for the imposition of a competition law doctrine. This
paper concludes that there is merit in New Zealand adopting a
regime similar to that enacted in Australia. However, after a careful
analysis of the Australian regime, the conclusion is reached that
some modifications would be required before New Zealand could
truly maximize the benefits to be obtained from such an enactment.




I INTRODUCTION

The "essential facilities" doctrine is not a per se doctrinel or
an independent tool of analysis, rather, it is a useful label to
describe a particular area of antitrust.2 The doctrine may be
basically encapsulated by the following words found in Hecht 3
“where facilities cannot practicably be duplicated by would-be
competitors those in possession of them must allow them to be
shared on fair terms.” The basic concern of the doctrine has been
simply stated by Robertson as the situation where a monopolist
possesses a resource or "facility" that may be denied to certain
persons for whom it is "essential.”

While Areeda has noted that granting access to others has a
certain intuitive appeal, this paper attempts to analyse the value of
such a principal at a deeper level. The doctrine will be examined in
detail and areas of contention concerning its elements will be
considered. Particular attention will be given to the potential
remedies that the courts are able to grant in light of the doctrine's
breach and administrative concerns relating to the doctrine's
enforcement.

This paper will outline New Zealand's current approach to the
essential facilities doctrine. The paper will note propositions
established in relation to essential facilities by New Zealand case-
law. The potential role of section 36 of the Commerce Act 1986 and
the Commerce Commission's Business Acquisition Guidelines in
enforcing the doctrine in New Zealand will also be examined.

The paper's principal focus however is on the recent
enactment of the Competition Policy Reform Act 1995 (Australia)*
which establishes an essential facilities access regime independent
of competition law regulation in Australia. This Act is novel in that
it specifically provides for an access regime rather than allowing
general competition law principles or competition law legislation to
enforce the doctrine.

Having considered the issues involved with the doctrine and
the Act, the paper will attempt to draw conclusions as to whether
New Zealand should adopt the essential facilities doctrine and if so
whether an independent access regime would have merit for us in
this country.

1 Areeda & Turner Antitrust Law ( Little Brown, Boston, 1978; 1995 Update) 736.2f
2 Hinton P "Competition Policy after the Porter Report” NZLJ 1992,71.

3 Hecht v Pro Football League 570 F 2d 982 (1977).

4 Hereinafter CPRA
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II THE ESSENTIAL FACILITIES DOCTRINE - OVERVIEW
A The Jurisprudential Basis For The Doctrine

As has been noted, the idea that a near monopoly holder
should have to give access to another has a certain intuitive appeal.
However a deeper analysis is required before such a doctrine can
be justified>.

The Chicago School of Economic analysis® would argue that
efficiency considerations militate against requiring an essential
facilities holder being required to give access to a competitor. That
school regards the firm as being in the best position to judge
whether it is cost-effective to provide a competitor with rights to
an essential facility.”

In Aspen8 the American Supreme Court asked whether an
essential facilities holder's behaviour could fairly be categorized as
predatory if it was excluding its rival from using the facility. The
rationale being that an essential facilities holder is likely to be
excluding access based on efficiency concerns and thus may not in
fact be engaging in predatory behaviour. Writers such as Robertson
have taken the view that there is no justification for any type of an
essential facilities doctrine, adopting the view that "there is some
price at which almost any firm will share access to a scarce
resource within its possession" and therefore that "it is reasonable
to infer that all essential facilities plaintiffs are merely
disappointed suitors, asking the court to grant access cheaply when
the market would not."? Indeed Tye has stated that "[i]f the two
firms are not competitors in an upstream or downstream market
what besides efficiency considerations would motivate the denial of
access?”10, Further the Chicago School holds that the essential
facilities doctrine should not be regarded as invoking a general
duty to deal. Such a limitless doctrine would "discourage joint
investment in a facility that no single investor could afford."!l

However as against the view that the essential facilities
doctrine is unmeritorious lies the opinion that market competition

5 Above note 1.

6A large body of thinkers come within this group, Areeda & Hovenkamp Antitrust Law
(Little Brown,Boston , 1996); Posner An Economic Analysis of Law (Little Brown ,
Boston, 1982).

7 Areeda & Turner, above note 1.
8 Aspen Skiing Co v Aspen Highlands Skiing Corp 472 US 585 (1985).

9 D B Robertson "Government Business Enterprises and Access to Essential Facilities" 2 (Nov
1994) Comp & Consumer Law Jnl 948.

10 Tye “Toward Achieving Workable Competition in Industries” (summer 88) Yale Jnl on

Regn
HTroy "Unclogging the Bottleneck : A New Essential Facility Doctrine” 83 Colum L J 462.
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would be significantly improved if the doctrine is invoked. Douglas
Williamson has taken the view that it is because competition law
regulators such as the Australian Consumer and Competition
Commission!2 have not cured all the structural defects in the
market that the essential facilities doctrine is required to remedy
the inefficiencies left in the market.

The essential facilities doctrine is primarily concerned with
harm to a competitor while Vautier has stated that “such harm
need not coincide with harm to competition”!3 Areeda and Turner
note that “a particular plaintiff's plight is relevant only as it bears
on market effects."!4 Areeda’s position seems to be supported
throughout the American case-law as was held in MCI!5 the
purpose of the doctrine is to promote competition. It is submitted,
however, that even if the goal of the doctrine is viewed as being
preventing harm to competition in markets generally, the
consideration of the impact on an individual competitor will weigh
heavily in a courts assessment.!6 The jurisprudential basis for the
essential facilities doctrine 1n its home, America, seems to have
been well analysed by Troy "a tightrope is being walked between
the free trade values (in light of the defence to the invocation of the
doctrine that there is a legitimate business reason for the denial of
access to the facility) and the purpose of antitrust laws - to promote
and protect competition."!7

B The Essential Requirements of the Doctrine

Firstly the limits of the doctrine (as it has been enunciated in
America) should be considered. The doctrine was dismissed as
existing in Australia in the case of Queensland Wire.18 Although on
closer analysis this case may not meet the criteria of being a true
essential facilities case, and the comments made by the Full Federal
Court can technically be regarded as obiter, the case is nonetheless
indicative of the likely approach to the essential facilities doctrine
in Australia. The Australian court treated the doctrine as being a
mere gloss on the American Sherman Act 1890 (USA) which was

12 Hereinafter the ACCC.

I3 K M Vautier “The Essential Facilities Doctrine” Occasional Paper No 4 ( Commerce
Commission, Wellington, March 1990)1,7.

14 Above note 1, 639.

IS MCI Communication v American Telephone and Telegraph Co 708 F 2d 1081 Seventh
Circuit [1983]

16 Shirtcliffe “Access to Essential facilities in Electricity Supply”cited in Commerce
Commission 5 Current Issues in New Zealand Competition and Consumer Law (May
1993),35; Vautier above note 32,7 ; Troy above note 11,453.

17 Troy above note 11,462.
18 Queensland Wire v BHP Industries Ltd (1988) ATPR 40-84.
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regarded as a specific statute. Thus the doctrine was regarded as
inapplicable to any action instigated by a plaintiff under section 46
of the Australian Trade Practices Act 1974. As the doctrine
originates from sections 1 and 2 of the Sherman Act 1890 it is the
American analysis of the elements of the doctrine which will be
considered as outlining the doctrine's prima facie scope.

It is important that the essential facilities doctrine only found
an action against an essential facilities holder when various
requirements are met. This is in light of the fact that prima facie a
monopolist is free to compete as is any firm, thus, it is only to be in
certain clearly defined restrictive circumstances that its power to
deal should be limited. As was noted in the American case
Olympial® a monopolist is to be encouraged to compete aggressively
on the merits . If this does not occur the antitrust laws would
effectively be holding an umbrella over inefficient competitors. In
light of this Areeda has noted as the first principle in his essential
facility analysis that liability for denying access should be
exceptional.20

Thus the courts have (particularly in America from where the
doctrine originated) imposed restrictive conditions before a plaintiff
can successfully assert the essential facilities doctrine. This requires
that the plaintiff prove

it the facility meets the concept of "essential";

¢ a grant of access made to him will improve competition
in the market place;

* the plaintiff is indeed a competitor of the defendant;

.- if the defendant raises a legitimate business reason for
denying access, that this is not so.

5 the defendant intended to exclude its rivals by denying
access to them;

. any remedy the court gives will be administrable. (The

court needs to be satisfied that any order they make can be
enforced without the court becoming a price control agency).

Each of these requirements will now be examined. However,
firstly, it should be noted that as regards already regulated
industries the court should take into account such factors as
whether the challenged conduct is the result of unilateral/concerted
activity; the level of regulation within the challenged industry and
the feasibility of applying the remedy of compulsory dealing to the
situation.2! This allows for the fact that in industries where the
government has already imposed market regulation there is little
need to invoke competition law as a means of ensuring that

19" Olympia Equipment Leasing Western Union Tel Co 797 F 2d 370; 480 US 934 (1987)
20 Above note 1.
21 Edgar F "The Essential Facilities Doctrine" 29 Idaho Law Rev (1992) 283,303.
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adequate competition occurs, as, presumably, the government has
already determined what level of competition is desirable and has
factored this into its analysis of what level of regulation is
necessary for the industry.

It should also be noted, before the above requirements are
analyzed further, that they provide a broad framework only and
that none have ben defined in concrete terms. The exact extent and
scope of each of the factors has been the subject of case-law and
argument. This has caused Troy to assert that "(t)here are no clear
rules govern(ing) when the essential facility doctrine should be
invoked. Nor is there a consensus as to what the doctrine requires
once invoked."22 While there is some truth in this claim, the
requirements above do encode at least the essential limits of the
doctrine, albeit in a somewhat open way.

4 Essentiality

The courts have imposed the "essentiality" requirement as
the initial hurdle which must be surmounted before the doctrine
can found a remedy. Areeda notes that an essential facility is
typically a resource possessed by the defendant over which he has
a clear cost advantage.

The case which spawned the essential facilities doctrine was
Terminal Railroad?3 . There the American Supreme Court had little
difficulty in viewing a railroad company's monopoly position over
terms of access to a bridge as involving something essential relative
to other operators. This case lead to many others which fleshed out
the essentiality requirement. The case of MCI 24 established that
before the essential facilities doctrine could be invoked control of
the essential facility must be held by a monopolist and the
competitor must be incapable of duplicating the facility. The cases
culminated in Alaska Airline Inc25which established that a facility
could be regarded as essential only when the facility owner had the
power to eliminate competition by the denial of access to it and this
power was relatively permanent. Corsearch?6 further specified that
before a facility can be regarded as "essential" its "duplication must
be economically infeasible" denial of access must cause at least a
"severe handicap" to the competitor.

Thus the "essentiality" criterion is likely to place a significant
block on the indiscriminate use of the doctrine by rivals to gain
access to essential facilities.

22 Above note 16574l

23 Terminal Railroad Assn of Saint Louis 224 US 383; 32 S Ct 597; 56L. Ed 810 (1912).
24 Above note 15.

25 Alaska Airlines Inc vUnited Airlines Inc [1991] 2 Trade Cases 69,624.

26 Corsearch v Thomson and Thomson [1992] Trade Cases 69,819.
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In Queensland Wire the Australian Federal Court stated that
there was difficulty "in seeing the limit of the concept of "essential
facility" noting that the doctrine had enabled access to be granted
to a sports stadium in Fishman.?7 However, it is submitted that an
American sports stadium could amount to an essential facility . This
is not in itself unreasonable and does not mean that the
"essentiality" test is too wide.

It is important to note concerning the idea of "essentiality"
that the competitor whose conduct is in question must be a
monopolist not only of the "essential" facility itself, but also of the
market to which the "essential" facility actually impacts on. Without
an impact on this secondary market no ultimate anti-competitive
effect can result from the denial of access. Thus competition law
would have no jurisprudential grounds for interfering in the
conduct as competition would not ultimately be harmed. In the
essential facilities context it should be remembered that the court
will place substantial weight on the impact felt by a particular
competitor. This too is likely to be less where the monopolist does
not hold a monopoly over the essential facility.

2 Granting access may improve competition

For an essential facilities doctrine to accord with competition
law policy in general (policies reflected in the Sherman Act 1890,
the Australian Trade Practices Act 1976 and the New Zealand
Commerce Act 1986) its application must result in the enhancement
of a competitive market. Thus, the court must be satisfied that a
grant of access would prevent a reduction of competitiveness in a
market. The doctrine seeks to ameliorate the mischief caused when
a monopolist is extending its monopoly power from a monopoly
power in a secondary market. The cases of MCI 28 City of
Anaheim?® and Continental Trend Resources Inc39 firmly establish
that the plaintiff must prove to the court's satisfaction that
competition policy will be enhanced by a grant of access. However
it should be noted that in proving this the court is likely to take
much guidance from the harm felt by the individual competitor
which cntrasts with the policy approach taken to many competition
law principles.

3 The plaintiff must be a competitor of the defendant
Relief under the traditional essential facilities doctrine is only
available to a competitor of the monopolist. This accords with the

27 Fishman v Wirtz *807 F 2d 520 (1986)

28 Above note 15.

29 City of Anaheim v Southern Californian Edison Co [1992] 1 Trade Cases 69,716
30Continental Trend Resources Inc [1991] 2 Trade Cases 69,510




purpose of the doctrine and the focus on the impact to individual
competitors in light of a denial of access. This was the traditional
American exposition in the case of Grand Catillou 31. In that case
even arbitrary refusals by a monopolist to deal were alleged to
have breached the essential facilities doctrine. The court responded
to the contention by holding that they did not have the jurisdiction
to prevent the defendant's conduct, given the arbitrary nature of
the refusal to deal. Official Airlines3? further affirmed this
proposition. MCI further affirms this proposition in an explicit
statement that “the denial of access to an essential facility must be
a denial to a competitor of a monopolist.”33

There can perhaps be questions raised as to the merit of the
requirement that the plaintiff be a competitor. It can be submitted
that the injury a consumer suffers could be equated to that of a
competitor, thus the consumer should also have an action available
to him. However the difference may be that granting access to a
consumer will not increase competition in a market if this is
measured in terms of the number of market entrants able to
compete or pure market efficiency. However, if competition law is
to be regarded as being responsible for providing a variety of
products to consumers at a reasonable price perhaps essential
facility claims should be open to consumers. If this is so, the use of
the essential facilities doctrine as one which stems from
competition law should be able to accomodate such claims.

However, the traditional position is that the essential facilities
doctrine can not be asserted by other than competitiors. As the
Australian Federal Court noted in purportedly rejecting the
existence of the essential facilities doctrine in Australia, "where the
aid of the court is sought to oblige the respondent to accept the
applicant as a customer"34 to an essential facility no remedy can be
provided by the doctrine.

It should perhaps be noted that in the Australian context
most essential facilities actions are likely to be based on section 46
of the Australian Trade Practices Act 1974. If a claim is made on
this basis the use of the words "any market" in the section would
make it difficult for those who are not competitors to bring an
essential facilities action. This is clearly specified by the ACCC in its
Guidelines concerning the use of section 46 of the Australian Trade
Practices Act 1974. This statutory limitation would accord with the
traditional common law restriction on the use of the doctrine.

31Grand Catillou 65 FTC 799; also cited as la Peye v FTC 366 F 2d 117
32 Official Airlines Guides v FTC 630 F 2d 920; 450 US 917 (1981).

33 Above note 15.

34 Above note 18, 40-841.




4 No legitimate business reason exists to justify any denial of
access

It is a well founded principle of the essential facilities
doctrine that there is no general duty to deal. Thus the liability of
the monopolist must be exceptional. Such a principle ties into the
idea that where a monopolist has a legitimate reason for the denial
of access to a competitor, no liability should be imposed. This
requirement links to the purpose of the doctrine that the mischief
which is to be attacked is the maintenance or enhancement of
monopoly power by the essential facility holder3>. As was noted in
Olympia36 "the lawful monopolist should be free to compete like
everyone else; otherwise the antitrust laws would be holding an
umbrella over inefficient competitors." This approach is also
partially reflective of the general approach of the courts that it is
not their place to interfere in business decision-making practices.3?
As Areeda notes, no matter how essential a monopolist's facilities
he is never obliged to sacrifice legitimate business objectives in
allowing access to his facility to a competitor. This accords with the
idea that if a reasonable fee is set by a monopolist there can be no
breach of the essential facilities doctrine in requiring his competitor
to pay. The proposition was expressly stated in the City of
Anaheim38 case that if the facility holder's service or product will
be diminished by the imposition of an access order, such an order
can not be made. This further ties to the historic "free-trader"”
concept that a major purpose of free market activity is unhindered
free cheoices?

The importance of recognising an access holder’s right to
undertake legitimate business conduct despite the retention of the
essential facility to the acceptance of the essential facilities doctrine
can be seen by studying Queensland Wire .40 There the Australian
Federal Court adopted the view that an essential facilities doctrine
liberally applied could potentially prevent a facility holder from
operating legitimately. Thus the doctrine's application in Australia
was rejected. However it is respectfully submitted that the
Australian Federal Court in considering the doctrine's potential
application failed to understand its true limits. The doctrines need
not be incompatible with allowing legitimate commercial activity,

35 City of Anaheim v Southern California Edison Co above note 28.
36 Above note 18.

37 Such attitudes are also reflected in laws such as the business judgement rule by which in
America the courts regard themselves as being without jurisdiction to question the
business wisdom of director's decisions.

38 City of Anaheim v Southern California Edison Co above note 28.
39 Troy above note 11.
40 Above note 18.




rather, it must be used to prevent monopolisation and ensure that
any business activity is indeed legitimate.

5 The facility holder's intention to monopolize

The traditional espousal of the essential facilities doctrine
requires that the facility holder intend to exclude his rivals in the
denial of access to the facility. The intention must be to exclude the
plaintiff by improper means this being a question of objective
rather than subjective intent. The focus of an intent inquiry is on
the monopoly power's intention to monopolize, which as the
American Supreme Court stated in Byars v Bluff City News
requires a specific intention to do so. There the court held that
"although a general intent to monopolize is all that is ordinarily
required to find a section 2 violation (of the Sherman Act from
which the doctrine originates), cases discussing a monopolist's duty
to deal have effectively required a finding of specififc intent to
monopolize."4!

Some have argued that a doctrine concerned with the granting
of access to facilities should not be concerned with intention and
that the monopolist's behaviour should be sufficient to allow an
action. These critics argue that essential facilities analysis should be
concerned with concepts of ownership rather than purpose.42 As
Areeda and Turner note a defendant's intention is seldom helpful
as "denial of access to a competitor is always motivated (at least in
part), by the desire to exclude him and keep as much of the market
as he can for himself."43

6 The remedy is administrable

One of the primary concerns of those who doubt the value of
the doctrine is that it will cause uncertainty within the law and will
involve an abuse of the justice system in that the court will be
forced to use its time as a price control regulator rather than as a
settlor of disputes. If the court is to use its time enforcing price
control and access orders the separation of powers doctrine will be
breached. Such a regulatory function should be left to
administrative agencies rather than falling into the hands of the
court which does not have the capabilities or skills to undertake
such action. "Judges are in many cases simply not equipped to deal
with decisions on access prices and conditions. The courts should

41Byars vBIuff City News 273 U S 375,400 ; 683 F 2d 981 6th Cir (1982) affirming Eastman
Kodak Co v Southern Photos Materials Co.

42 W Pengilley "Hilmer and Essential Facilities" UNSWL Jnl 1994,1.
43 Areeda and Turner Antitrust Law (little Brown, Boston, 1978) vol III.




not under the guise of competition law become business price
regulators."44

Setting a reasonable access price raises difficulties as the price
cannot simply be set at the level the monopolist could charge. As
has been noted, for the doctrine to be of any benefit some measure
needs to be taken to ensure that any access price charged is indeed
below what the monopolist is capable of charging. If the antitrust
laws allow a monopolist to trade access to his facility at any price
that the traffic will bear "society will not be much benefitted by
forcing access in the first place."4> The monopoly rent will simply
be perpetuated and no efficiency enhancement will be achieved.

However the monopoly holder should arguably be somewhat
reimbursed for the risks he engaged in in the development of the
essential facility. It is here that the traditional concern of regulating
prices arises in that by arbitrarily setting a price the court has the
potential to upset traditional market control mechanisms which will
stultify capital investment and prevent new entrants from
competing.46 Also there lies the traditional policy of the courts that
where a situation requires continual supervision they will abstain
from granting injunctions or making orders for specific
performance.

However such concerns can not devalue the doctrine in itself.
Rather, the appropriate approach would be to allow the courts to
make orders only if another agency can readily enforce them.
Areeda suggests that a court would in general be capable of
enforcing orders such as those that a competitor be allowed access
to a consortium controlling a facility generally; that a a price be
paid to the facility holder where agencies already exist to supervise
the exact terms of access and the amount at which this price should
be set; or, simple orders that the competitor can not be
discriminated against47. In the past the cases arising in America
tended to stem from a ‘“context of extensive regulatory experience
and/or previous dealings between the parties.”#8 As was noted in
Byars 49 a history of dealing “greatly facilitates the structuring of a
decree” as there is guidance for the courts as to what the terms of
access should be. Consolidated Gas>0 was a decision where the
court ordered that access be granted but refused to make any

44 Above note 42,3.
45 Wright R "Injunctive Relief in cases of Refusal to Supply” 19 ABLR (1991) 65.
46 Above note 42.

47 Above note 1. In New Zealand an order against discrimination could be made under
sections 27, 29 or 36 of the Commerce Act 1986.

48 1 G M Shirtcliffe above note 16,44.
49 Byars v Bluff City News above note 41.

50 Consolidated Gas Co of Florida v City Gas Co of Florida 665 F Supp 1493 ('S Fla 1987)
880 F 2d 297 (11th Cir) 1545.




determination as to the exact price at which such access should be
compensated stating instead that Florida had a regulatory agency
whom could deal with such issue.

¢ The Essential Facilities Doctrine and the Prime Necessities
Doctrines Compared.

The prime necessities doctrine harks back to a private essay
of Lord Hale written in the seventeenth century. Lord Hale outlined
the situation where as a consequence of an Act of Parliament or
other external factors, a previously private activity took on a public
function3!. Such activities once within the public realm had to be
available for access to the public in return for a reasonable fee. The
doctrine is accepted as having three core elements. The necessity
in question must be a prime necessity, the supplier of the necessity
must be in a position of great and special advantage and the
payment sought must be fair and reasonable. These requirements
were ennunciated in the Privy Council decision of Levis.52

The prime necessities doctrine has the potential to overlap
somewhat with the essential facilities doctrine in that both concern
the granting of access to commodities for reasonable fees. However
the prime necessities doctrine is broader in that it is open to
anyone to instigate it against the supplier whereas in traditional
essential facilities analysis only competitors may invoke the
doctrine. However the ambit of the prime necessities doctrine is
narrowed when it is considered that supply can only be required in
the narrow situation where such supply is of “fundamental
importance to the public.”53 In the essential facilities context the
facility must be essential for the competitor in that without access
he must be unable to compete in the market, however, there is no
overarching requirement that the facility concerned must be of
fundamental importance to the public in general. Thus, in the past
the prime necessities doctrine has been confined to electricity
supply34, water supply3S, wharf access®¢ and rubbish collection>?
whereas the essential facilities doctrine has applied to enable access
to sports stadiumsS8, railway bridges3® and buildings in which local

51 Cited in B P McAllister “Lord Hale and Business Affected with a Public Interest” (1929-
1930) 43 Harv L Rev 759.

52 Minister of Justice for the Dominion of Canada v City of Levis [1919] AC 505

53 Chastain v British Columbia Hydro & Power Authority (1972) 32 DLR (3d) 443,454.
54 South Taranaki Electric Power Board v Patea Borough [1955] NZLR 954.

35 Above note 52.

56 De Portibus Maris cited in B P McAllister above note 51.

5T Mayor,etc, of Auckland v The King (Mayor of Auckland) [1932] NZLR 1709.

58 Fishman v Wirtz above note 27.




fruit trade occured®® to name but a few. Further it seems that in
order for a service to be regarded as a prime necessity there needs
to be empowering legislation which places such service within the
public domain. This appears to be an inherent characteristic
throughout the prime necessities cases. This differs from the
essential facilities doctrine where the issue regarding the facility is
whether it is essential to the competitor seeking access.

III THE NEW ZEALAND ESSENTIAL FACILITIES POSITION
A Section 36 of the Commerce Act 1986

1 The section

There is the potential (and indeed it has been the practice to
date) for essential facilities type cases to be brought under the
auspices of the Commerce Act. The major way to date that such
actions have been brought has been through section 36 of the Act.
Section 36 is concerned with outlawing the “abuse” of a dominant
position in a market. Section 36 provides that:

No person who has a dominant position in a market shall use

that position for the purpose of-

(a) Restricting the entry of any person into that or any other
market;

(b) Preventing or deterring any person from engaging in
competitive conduct in that or any other market;

(ic) Eliminating any person from that or any other market.

The section thus effectively provides that merely being in a
dominant position results in no infringement of the Act, rather the
crucial issue is whether such dominance has been used.
Commentators have argued that the best way to interpret the
section lies in reading “use” and the purposes in section 36)1)a)-c)
together. Thus conduct that is not anti-competitive if engaged in by
non-dominant firms, becomes so if it is conducted by dominant
firms.6! In determining the party’s purpose the Court will make an
inference based on all the materials available to it.

2 Section 36 and the essential facilities doctrine compared
Section 36 does however differ from the essential facilities
doctrine in several ways. The essential facilities doctrine unlike the
Commerce Act focuses on the “effect rather than purpose.”62 That is
the doctrine does not require an investigation into the monopolist’s

59 Terminal Railroad above note 23.

60 Gamco v Providence Fruit and Produce Building Inc et al 194 F 2d 484, First Circuit.
61 van Roy Guidebook to New Zealand Competition Laws (CCH, Auckland,1991) 153.
62 Above note 16.




state of mind, the doctrine is concerned with more objective issues.
Further, so long as a facility holder’s purpose in denying the access
to the customer is due to a legitimate business reason the doctrine
cannot be raised. This could potentially differ from a Commerce Act
action in that the Act provides in section 2(5)b) that where an
anticompetitive purpose is a “substantial” purpose a finding of
anticompetitive intent can be easily made. Thus in the situation
where a facility holder has a legitimate business reason for
withholding access but has a substantial intent to act
anticompetitively the Act will be breached, however the doctrine
will not.

Another distinction between the doctrine and section 36 is
that the former bases actions from firms holding an “essential”
facility which is a higher test than that of mere dominance. Section
36 is also broader in that it does not prevent non-competitors
using it as a basis of an action. This differs from the essential
facilities doctrine in that the doctrine requires that the plaintiff be
a competitor of the defendant before the doctrine be invoked. The
underlying mischief which section 36 seeks to attack may be
contrasted with one of interpretation of the doctrine. The doctrine
has been argued to be primarily concerned with the situation
where there is harm to a competitor. Vautier takes the view that
this differs from section 36 which “as it stands appears to focus
more on potential harm to an individual person, that on harm to
overall competitive conduct as such.”63 However as was argued
above, while the doctrine does take strong cognisance of the harm
which is being caused to a competitor, to be consistent with
antitrust policy this cannot be regarded as the overall mischief
which it seeks to attack. The doctrine should aim to prevent the
reduction of competition in the market as a whole and not to
protect inefficient competitors where such protection is not
warranted. Thus this latter distinction may in fact be less apparent
than it first appears.

3 Case law

The New Zealand courts have been faced with essential
facilities type cases in the context of actions bought under section
36 of the Commerce Act 1986. This section prohibits the use of a
dominant position for the purpose of restricting or preventing
competition in a market. The Ministry of Commerce has noted that
most cases concerning essential facilities would come within this
section of the Commerce Act.64

63 Above note 13,7.

64 Ministry of Commerce “Guarantee of Access to Essential Facilities” Wellington, December
1989,13.
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The first case to consider essential facilities in New Zealand
was Auckland Regional Authority v Mutual Rental Cars .65 While
the case found that competition law had been breached it was on
the basis of statutory competition law as enshrined in section 36
rather than the American espousal of the essential facilities
doctrine per se. However this was an application of section 36
“informed by the American essential facilities doctrine”®® in that
Barker held that “exclusion from the market by means of gateway,
prima facie indicates anti-competitive intention unless the
exclusion can be explained with reference to reasonable
constraints.”67

The next major consideration of the essential facilities
doctrine in New Zealand can be found in the case of Union
Shipping.68 There the High Court expressly hesitated to incorporate
the American essential facilities doctrine into New Zealand law. It
expressly laid out five reasons for such reluctance. It stated that
careful adaption of American law was needed in order that
distortion could be avoided also that New Zealand has a different
statutory base for its competition law to the American Sherman Act
from which the essential facilities doctrine is founded. Further
given the lack of an American Supreme Court ruling on the doctrine
the court was reluctant to apply it into New Zealand law. Also in
light of the Australian approach in Queensland Wire 69 the court
considered its reluctance to incorporate the doctrine to be further
supported. The final justification for failing to import the common
law doctrine into New Zealand law was that the court already had
section 36 of the Commerce Act and this was sufficient to cover
essential facility type situations, it not being the role of the court to
import a common law doctrine, but rather to apply the Commerce
Act. The court did not reject the value of the essential facilities
doctrine out of hand however. It noted that “(w)hile we do not
adopt and apply the doctrine as such, nor do we ignore help which
it may offer in achieving some sensible resolution ... the American
experience may give valuable insights, and assist assessment of
potential section 36 solutions.”70

In 1990 at this point in New Zealand’s essential facilities
jurisprudence commentators were adopting the view that “it could

65 Auckland Regional Authority v Mutual Rental Cars [1987] 2 NZLR 647.

66 Mason “The Essential Facilities Doctrine and Section 36 of the Commerce Act” (LLM,
Victoria Universitry of Wellington, 1990).

67 Above note 65, 680.

68 Union Shipping New Zealand Ltd & Another v Port Nelson Ltd  CP 101/89
69 Above note 18.

70 Above note 68,101,645.




be said that New Zealand was developing its own essential facilities
doctrine under the rubric of section 36 of the Commerce Act.”7!

The most recent case discussing essential facilities in New
Zealand is Telecom Communications.’? This case “is a world first in
that it is a a court system which is attempting to grapple with
details of telecommunications access terms and conditions... as, in
all other countries there is a specific telecommunications regulator
whose task it is to determine interconnection terms and
conditions.”’3 The case centred around Clear’s objection to paying
the price that Telecom was seeking to charge it for access to its
hard-wired telephone network. The action was bought as an alleged
breach of section 36 of the Commerce Act. The High Court made no
reference to the essential facilities doctrine in determining that it
was unnecessary for Telecom to charge any of its customers an
access fee. The Court of Appeal applied the Commerce Act to hold
that Telecom was entitled to charge Clear a<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>