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~ IF.TRODUCTION : F1 LN S f KD Cic:1'1 SORSHJP : 

The historical devclovment of the movies offers an intriguing 
study , 1 From the commerc ial debut of Thomas A. Edlson ' s 
Klnctoc,col)c in N'cw York City on April 14, 189l-1 to the [Jrcr;E:nt 
d8y , movJcs have de veloped into an exci tin g und populur medium 0£ 
mass communiculion . The representation of reality ond the vlrLuHlJy 
tmbounded viouol impact creoted the excitement . The dis1,ensobil.i..ty 
of educat ion , in t e lle ct and even litera c y provided the widespread 
popularity . Yet despite changes in the s ourc e of the excitement 
and the focus of p opula rity, a common denominator runs through 
the en tire history of f ilm. The movie s v.re r e EJ _pub 1 i c medi 1un . 
From the peep show parlour t o the ni ckleodeon to the modern movjc 
theatre , viewing ~,s been a publi c a ctivity , 

Thus , the mov ies grew up , unaohamedly , in ~u11.i.. c and with their 
growth came the inevitable excesses . 2 ~hile a ~unee11t clear 
coulQ be oI'fensive in ~ rivate, the movies could no t . Th~ CLU3C 

of these excesses created by the film makers is s subject in :toclf . 
It js su:ffic:i.cnt to say the movies intruded beyond the scor,e o~· 
public occeptability nnd created a conflict between certain nubllc 
interests over the film ' s content . Therefore, pa~alleling the 
dcvelo1;raent of' the movles is a similar develo_pment of methodo for 
controlling the content o.f sucli movics and hence controlling the 
conflict . 

1 • 'J.'he Lcoding histories : ,Tac ob , Lev:i s . 'l'he Rise o:'"' t h.c: ':'t.r. r; ,!;'L .?ilrii , r:ev.' York , ~939 ; Rams<1ye , Terry , P. ~/i11"on c:rYl Gn.e 7~i :---.~s , Ee\'i York , 1 926 ; Hamp t on , Ben j amin B. 1~ Bis tor,v of the -:: O' ies , Chicago , ~ 947 . 

2 . In foct , the flrst r e cord ed J rolest ag8inst a movie crmc just t1·10 v:ccks a:fter Edioon's mtichine wos introduced , involvin6 t11e show called Dolorita in the Passi on Dance , 
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; ~,tudy of the~ methods adopted 'by a _part.iculcJr so~i.cty .for· 

,:onL1'ullin15 the conLcnt of fllms is a study ln. ccnsor:~hi.11. Tbct·(; 

ls :1lrc,1Cly n myriad of' 11 tcruturc on this to11ic c.Jnd Ud s 1.,;_;1>er lr~ 

not jni.cndcd D.3 a brlc:f' f'or ci ther side of' the censorship sr:,cctrum . 

RnLllcr , this paper will be nn examination of the munncr in which 

cem,orshi_p is nccommodutcd in u l.)orti.culur society snd how thls 

oc commodati on tokes l_.llace . Thie occommodntion and how j_t, i.s 

uchlcvcd wlll determine whnL the result of censorship is to 1c. 

If c'lcf'ccts or f'uults ci rc exporcd in the sp_proach to this 

nccommoda tion the result::; of censorship may be unde::; i r o blc. 

This l)a_pcr then will look c.J t i.he censorsh .ip of' f'ilrns ln I'~cv,r 

Zc~land . First , fr6m an historical pers~ective, the devcluJme ~t 

of' c ensorship lce-islation will be outlined with special re.fcr·cr.cc 

on how this dcveloi,ment occurred . Second , despite the conce1;Lual 

basis of the legislation , conflicts o:f a particular nature exist . 

The response to these con.flict situations will be the third area of 

examination with an explanation for both possible and observed 

responses . Finally , the paper will assess the mHjor observed 

response to conflict over cens orship . 

2, A HTSTORY OF CENSORSHIP 

A . INTRODUCTION: 

This section will trace the c'levelopment of censorshiD legislation 

in New Zealand from as eFJrly 8S 1910 to 1974 ond attempt to isolate 
p roblem areas . The stnrting point is appropriate since tha t ye~r 

record::; the f'irst signif'icant .indication of a need :for' censo:r'shl.Q 

of' f'llm.~ . The conclucLinu d:,Lc jc; not tile end of T1: . ~ . cc1.:--;or·.;11i1, 

history . RAther , us will be Geen , it is a convenient 9oint to drHw 

the 1 ine between two identifiable approaches to the a,ccorr ,mod,:;tion 
o.f cen3orshi_p . 
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R, TIIB 1916 APrnntCH : 

Apl)nrcntly the I':irst represcntntion of n need .for cenoorsr:ip 
of ~ilms i n New Zculand was mvde in the 1Iousc of 2e~rcsentotive3 
on 17 August 1 910 , corning anproxlmately two yeors after the 

7 introducti on of' the cinernn t oe r r,_ph t o l'Tev.r Zeoland . :.; 
Si r W. J . Stewa r d ( Waitaki) asked , 

The - r r,on . 

~hcther it is competen t t o t he Borough Councils to 
forbid the cxhlbitl on , within thei r jurisdiction , of 
clnemntogrHDh- films portr aying p r ize - fights or other 
objecti onable inciden t s ; a nd , if n o such power is now 
possessed by munjclpal author ities , will he provide 
.for s:J.mc in the Jvunici_pal Corp or[:1 t ions Ac t Amendment 
Bill t o b e introduced t h is sessi on ? 4 

The Lliniste~ of Internal Affai r s r ep l ied that , 

There is no provi s i on to f orbid exhibitions of pictures 
unless they come under the p r ov i sions o:f the Poli ce 
Offen ces Ac t , bu t t he ma t ter i s be i ng dealt with by 
1 e e; is la t i on . 5 

This brief exchange is valuable for tr;o reasons . First , it 
illustrates that as early as 1910 there existed certain )ublic 
interests , as Kr Steward surely r ep r esented , which conflicted with 
the content of certain I'ilms , 6 thus raising an in~ulry :bout c 

3 . See Nev, Zea land Parliame n tnry Dcba te s , 1 920, v . 1 88 A. t 739 4 . Eevr ZecJland P,:1 r lio.mentary Debates , 1910 , v.15_0 _ett 641-L 5 . I hid . 
6 . It is interesting t o speculate as to the reasons for this objectic to pri~e fight films . The obje c tlon ~ay have foreshadowed a ~912 U. S. Congr essional Ac t barr ing such films which portrcyed :i~esro dominan c e ove r white boxers . See Randall , R. S . '::ensors11in or- the Movies : The Sociol and Poljtic~l Control of A ;~ss ' : c d j urn , 'i1 is cons i n , 1 9 6 8 , a t lJ • 1 3 . 
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form of ccnsorohi_p , Second , the Vin1ster indic8tes both the 

mrinncr in which censorship h;Jd been accommoclrited r:,rior to this 

dialogue And the 1ikelihood of further leeislation to deai with 

the mr-i t tcr . 

In 1910 then , it 1Jl)fle~1rs certain _p r ovisions of the Police O:ffer1ces 

Act 7 were the only means of cens or ing films . The sections the 

Minister referred to would seem to fall under Part II of the Act 

which deals with Indecency and vagrancy . 8 But this lceislotion 

wus never used to _prohibit the exhibition of' "_prize fiehts or 

other objectiono.ble films " and thi s is understandnble. The 

pertinent section hod been consolidated from its orieinal en a ctment 

in the Offensive Publi cation::; Act , 1892 9 v1hen films v,ere unxnown. 

It is d oubtful the se c ti on had any application to :films except 

on a very loose interyretation of the ejusdern generis rule . The 

reference to the Police Offences Act may have been a mista~e . 

The il'.inister _p8rhc1ps intended to _poj_nt out provisions in the 

Crimes Act . 10 dealing with crimes ngainst mornlity as a ffiethod 

of prohibiting the exhibition of films . Again there does not Gpfe: r 

to have been nny resort to these sections to control the con tent o~ 
1 ~ 

film . If the legislation was stretched , there mAy have been a 

certain indire c t statutory accommodation of censorshir:, interests. 

But certainly , their prime area of con cern WhS not films, as t ~eir 

genera l application and lack of use indicate . 

7 . Consolid,9ted Stats . 1908 , Ko . 146 . 
8 . The most applicable section would appear to be s . 43(1)(d), rela tin 

to offensive publications , which prohibits any person from : 
" cxhibjting oni such pictures or matter /of indecent, obscen e or ', 
immoral naturc/ ••• t o public view in any fiousc , shop or nlace or .. . 
S [10·:rn the same . 

9 . 56 Viet . 1892 , No . 42 . 
10 . ConsolidAted Stat::; . 1908, No. 32 ; s . 157, which wa s origin&lly 

enacted in The Criminal Code Act , 57 Viet . 1893, Ko. 56 Jrovide~ 
that everyone is liable who knowingly, without lavI'ul justific~tic 
or .excuse, (a) puolicly exrioses •.• to public viev:: •.. Bny pie ture, 
photograph , or other object tending to corrupt morals, or (b) 
publicly exhibits any diseusting object or any indecent sho·,.;. 

11 . But see , infra , pg 7 , fn.17 . 
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However , the 11'.inister sti_puJ_;- tcd the issue -_·iould be dc0l t ·:.'l t:-i 

by lc13isl,1tion . 

the CustomG fct , 

Both the Jndecent Publicotionc J'.ct , 
J 2 

0I'..d 

1 91 3 could be considered 8S the resultj ng 

legislation . While both statutes vrovidc some scope for censor-

ship of' f'jlms , 14 it is more IH·ob1-: ble this sccoml7lodntlon is cerely 

an ln~ircct consequence or very enc ompassing legitlation thAt 

transgresses into areas of obscenity and indecency . ro other 

lccislotion followed directly i'rom the 1910 House of Represent1:J tives 

cxchnnsc . 1 5 

This jrdtiol Dccommoclc:1tion of' c ensorshi.[) :interests j_s dc8ervin6 

of' commen t . In 1910 Sir Steward plainly represented th~t there wo: 
in exis ter1ce rl certain degree of' confli et over tr.e e;on tent of f ..:.1 rr., 
bein[; e xhibi tcd in pc:1rts o.f Nev: Zealand . Yet the ler)slbtion that 
deult with objcct:ionc.1.ble i'ilrns , both .[)rior und subsequr.:;nt to his 

rcm,1r;rn , r em:.1 ined virtu olly unchAn2;cd . T';o further r-,ccorlimoc.l:itio.r, 

was av~orcntly deemed necessary notwlthstanding the lcgjslati6n 

prov.idcd a relc1tively indirect method of censortns films. Jn 

c=1sstrn\uti on as to the rcosor,s behind this generc1l ine1,~sticity to 

chnnce in •910 can be made . There wouJd appear not to hDve been 

a sufficient moving force to initiate change either becAuse the 

conflict was not widesp r ead to any degree , or if confined , the 

ind i v.i.duals in conflict lacked any degree of political coercion . 

12 . 1 Ceo . V 1910 , Ko . 19 
13 . 4 Geo . V 1913 , Yo . 63 
14 . The Indecent Publications Act 1910 , was merely u separate 

cn:ictmcr1t of' the off'ensive _publication _ppovisions bnd would 
only with difficulty apply to films . The Customs .~.et , ~9,j, 
inclu~led us _prohibited imports all indecent documents an::l all 
other indecent or obscene ~rticles . 

15 . The :.:unici_pal Corr)Oratiom, l~mendment .A ct , 1 :Ji 0 , 1 Geo. V ~ 910, 
J.o , 81 , contnincn no ccnnor,;hi_p provis:ions . t. sub:;c '11wnt 
:1;JJf!ll(JlflC'Jf. .in 1SJ1.5 OTtl,Y jll'OVic.1<'c1 -Un noeo1r:)1 COIJJJC;U'. ; Nif.11 
1 n1 l,ho1· i Ly Lo 1n·o v ltlc 'Lile· i r own c: lnc 11111 Lo ~I'CtlJ b c.x lt i bl t ion und 
rcGule,tc the cha r ees foI' nclmlssion . 
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These considerotionc wlJ.l ho.ve Lo be borne in mind [:s the 

accomrnodn tlon of censorshl_p in ITcv, Zealand cubscr.:ucntly chtJ ng8G . 

From this rn.thcr st:itlc situot.ion , sienificant chungcs in the 

<-1ccomr11oclo tlon of cencorchi.Q 1:1crc to develop . On 27 July, 19~6, 

U1L~ Cincmo.tot;r::1ph-Pilm Censorship Bill was introduc:ed to the IIou::;c 
1 6 

ond rcun. l.l r lrs t time . Ac the tl tle suggests, the Bill was to 

_provlde ror the censoring of cincmatograph films . DeforE: its 

mec hanics 3re examined , tile question arises ss to the reason for 

the Bill . Had tllc circumstancco of ~910 , in vvhich Sir Stcw;-.rd 's 

r c~uest for this type or legislatlon produced no results, changed? 

'J'i1c rnov_i.ni:; force ochind the Blll cr:Jn be glcuncd :from the c tu tcM .. n t:::: 

of the then hlinjstcr of Internul Aff8irs at the DiJl's second 

re oding : 

Honournble members , of course , knov, that during the 

last ten years there has been an enormous development 

in connection with film _pictures . At first these 

~ icturcc were largely con~ined to scenic and industriul 

works , but during recent years there has been a l a rge 

development . They have taken on the representation of 

drama and melo- drarna , and , unfortunately, very questionable 

elements have in some c8ses been introduced into the 

1_1ictures . ·An agita tion st[1 rted a year or two aco i'or 

the _purpose of bringing about a censorship of films, and 

a s a result the Internal Affairs Department obtained 

information as t o v;hat wns being done in other cour:tries . 

16 . I~evi Zealand Parliamentary Debates , 1916 v . 177, at 572. 
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Mat Lcrs were broueh t to n hcod in this country 1,JI'tcly 
by tile Critholjc Federation , which drew .QU1"Jlic otte:nUon 
to the abuse of film pictures , und sent out circulurs 
to the whole of the Borouch Counci l s of I':ev: 7.coland oncl 

a number of educational authorities . Nany replies were 

received from Borouch Coun cils and educational authorities 
suyportlng the proposal for a c eris orship of' :films . !, 

d~vutAtion wAitcd upon me shortly after I took office, 
nnd since then the subject has been c&refully cofisidered 
from all points of view . The Churches c ame into line in 
conne ction with the demand , and the educational authorities, 
and a number of women ' s associations of New Zcal~na - all 
8Sking more particularly that the children might be 

p rotectf!d from the disastrous e.f.fects that would result 
from film pictures of a not necessarily immoral, but 

highly sugge sti ve , character being placed before chlJdrcn. 
fl.s a result , this Bill has oeen _prepared for thc:: .Purpose 
of giving effect to the v1lshes of the people . I :feel this 
Bill has been so demanded by the country tho t I am sure 
the Hou3c will l)c1ss it uri,inimously . 17 

17 . Hiid at 572- 3 . Gordon T1i irams, a v,rell knov:n Pew '.i:eoland :film crl-::-i c and , in f'rJct , the fourth Censor , recounts in his book, 
Sor,;;k jng C;-utdidly : fiJ.ms "°Jnd p e o ole in J'fo·:, Ze 21~111(3 , .".'ellinston '9~5, nt 77- 8, the event that actually precipitated the le[islation: " In ~946 a f'j lm called Nomen And ·:.'ine v:as on circuit in this c ountry and had reach ed .'/s.nganui; com_plclints 
were made t o the local poli ce; they ~ent into the the&tre ond stopped thi show on the ground that it w&s indecent. Their a ction aroused a great deal of' J_)Uo1i c j_n tere s t, snd. three months late r the first censor ship legislati on ~as 
introduced . 
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Befo r e the LeGislotive Coun ciJ, similAr reasons for the 

BiJl ' s introduction were e;iven by the W,jnister of Immigr ation : 

I would r emind the Counc il that this legislAtion has 

b een asked for by a l a rge number of citi zens whom 

we a ll r espe ct Dnd who mnde represent8.ti ons t o the 

Government on the cubjcct during the last recess 
not, 

Uwt GOJTH.: s uch _power WLiS ne cessary. It is/onJy 

the CJ.U C t, tlon rie rtn ininG to indecency thu t is involved . 

1Ionourablc gentlemen will r e member the faked film 

pur porting to r eri~esen t the exe cution of Nurse Covell. 

Such matte rs as that a re as important as the q_uestions 

of public mora lity and crime, though I do not say, by 
~ 8 a ny means, tha t thn t is not of considerable im.oortance. 

However the Bill was not entirely without criticism . OpDo~ition 

was voiced by Mr J. Payne ( Grey Lynn) representing interests in 

the film business . 

In the first _p l a c e , I understood this 'Nas a v,ar session, 

and did not anticipate that any one would be so bigoted 

and narrow- minded as to bring down , during vmr>-time , 

any measure tha t would bear hardly upon any _particular 

industry: •...• This Bill emanated as a result not of 

a desire to improve _public moPo.ls , but fr om the Roman. 

Cr1i.holics , because films we r e shown not with intent 

to offend , but owing to the f oct that leading c inematographjc 

18 . Ioi.rl . nt C01 . The objection to the film .DOI·trr.iyins- thr..! 
execution of Nur se Edith Gavell i s a reference to Herbert= 
·::iJcox' s famous his torica l f ilm, DBwn . 
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compunie s toJu,y o.re f'ilming us dramas some of' the 1 ec1ding 

and most promlnent novels of the day . Quite without intent 

to oI'.fentl , the sc f'ilms have been made , and the Roman 

Catholics huve toAen exception t o certain of them vvhich 

tended to uuild up bigotry agalnst their religion . They 

were quite justif'ied in making that protest; and I 

emph:, ticc1lly cndo-::·se the .r.n·ote:.,t they made , or thA t any 

pcpuon might make regarding o pi c ture that was agsinst 

tllclr rellglon . But when they ho ve made that .;;rotest 

they ought to have been c ontent , be cause if there is a 

cleun show in the world tocluy it is the llew Zealand 

plcturc show . It is the wrong time to suggcat thls depurlurc.: . 

J w:1:1 :1t 1'\Jlll:r:, ' u l'ort..nlghL ugo , uncl 1 ;;,uw t.1 :Jcc.:ric.: .ir u. 

rc.:vuG whlch if we hw.J yu t l t on o.nd Ghovm i L Lt.G u .f'ilrn 

would hl::l. ve rc1loecl the lrc of' every goody- goocJ.y ln the 

community . A man takes u_p a girl in his arms and dances 

round vii th her - it v1n s a kind of a faun dunce . Nov; , any 

1nan with a clean mi11d would sec but the artistry in it . 

There was nothing lewd in it , and n o thing suggestive of 

the lewd in it . He takes all the v arious parts - d&.nces , 

ballet- girls , s cenery , and all the rest of it - in the 

light of an artistic en t ertainment , and it goes at that . 19 

19 . Ibid a t 574- 5. 
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Clerirly , the father o:f' the lceislation v:as the Catholic Fcder8tiori, 

with certain solicited publi c support . 20 The conflict over the 

content of certain films wus to be resolved. by eliminoting the 

objectionoble elements . The conI'lict would then never a rise. 

Had this accommodation of' censorship been solely directed e t 

what f>'.r Payne termed " bigotry oga inst their religion" the protest 

would have been justified . Ho1.i:ever , on examination of the resulting 

lecislation shows that the elements t o be elimjnated were o:f' much 

wide r scope than these religious interests. Llr Payne's claim 

that the New Zealand pi c ture shows were free of "blue suggest.l.ven.ess" 

and that there existed on artistic element to be protected did not 
22 

prevent the Bill from c oming into :f'orce on 1 October 1916. 

23 
A brief' arilllysis of the 1916 Ac t serves two purposes . First, 

it will indic8te just what interests were to be r e cognized or 

not r e cognized . Se c ond , o.n understanding of the mechanics of the 

Act will facili t ate an appreciation of s ubsequent amendments and 

developments . 

20 . The a ctual number o:f i.ndividual interests the Cotholic 
Federation represented can be app roxifTlElted by looking a t 
the Catholic population . The New Zealand Official Ye8r 
Book 1918 states the ~91G census recorded 15~ ,605 Roman 
Catholi c s , or 13 . 8L1.<;, o:f the total _population of 1 ,099, ~-49 ! 

21 . H. Z. P . D. 1 916 , at 575 . Tv'r Paynes argument that cer:sorshi.9 
~as not needed is nerha_ps somewhat biased . He su1_portcd it 
v,ith the example o:f o young projectionj_st who blacked out 
_parts of a natural- history film dealing with bird lif'e, 
thus _preventing the children in the Audience from seeing 
o cuckoo empty out the eggs and young o:f another nest. 
I:f not relevant to the existing _protest , at least it was 
an amusing anecdote . 

22 . Cinematograph- films Censorship Ac t , 1916 . 1 Geo . V 1916 at No . 10 

23 . Suitable :fo r a brie:f Act of eight se c tions contained in lees 
th11n o l_Ju.Gc o.f the ~t:1tute bookG ! 

21 
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The mo.nner in which the !1ct provicled for the c en::rnr·ship of' 

films was ~uite stro.ightforwnrd . Censors were to be appointed 

by the Governor to approve submitted films. No :film could be 

exhjbi ted prior to such approval . The Censor could approve 

the :film generally , limit the exhibition to a specified class 

of rcrsons , or refuse approval either absolutely , or until 

certain a lterations were made , 24 · Section 4(3) offered the 

only indication of when approval would be refused: 

i]uch :ll).l:JI'Ovol shull not be ~iven ln thC:: cw;c of' uny 1'.i.lm 

v;h:ich , in the: OIJinion o.f the cc:;nsor, dcpictc; ony m;Jttcr· 

tho.t is against riu1Jlic order and decency, or tile exhibition 

of which for any other reason is , in the opinjon of the 

Ccn::.rnr , undcsiruble in the public inter·cst. 

The Act gave a right of appeal to any applicant dissaticfied 

with the Censor ' s decision , to a three man Board of Ap;eal , 25 

Any person who contravened the J1ct was liable t o a fine of :fifty 

pounds and the :film was subject to :forfeiture . 

The Act clearly provided the accommodation for censorship that 

the Co tholic FcderaU. on wc. .s seeking . But did it co further? 

Films could be refused approval for exhibition or ~lter~tions 

made in their content . The I.:inister of Intern2l af'f'airs gsve 

an inciication of the circumstances when the Censor would exercise 

24 , RegulRtions made under Cinematograph-films CensorshiQ hct , 19~6 
I.ev; Zeelo.nc.i Gazette , 191,~ , v . 3 at 2987 . 

2 5. The resula ti ons did not s t.i.puln tc the mDnncr· in v,h:i eh the 
'..'in;ster ,;;1s to const.i.tutc the Bo c1 rd but the .Qr,-:;cU.cc 
clevclo ,ed to ai,_point one inembe r nominated by the f'j_lrn 
industry , one by soc.i.al organisutions and a third "suitable" 
person , 
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thc:ie dls crct i.onnry _po1,·1crG unrlr r :::; . 11 ( 3) : 

the cipprovul of the c ensor shell not be el vcn in 

the case of any film v:h.I ch de_pi cts any rnGtter tho.t is 

o gn l ns t _public order c"md c1c cen cy - as to thF.: t , of 

cours e , there can be no questi on - or the exhibition 

of whlc h for any other rea son is , in the opini on of 

the cens or, undesirable in the public interest ••• it 

has _pu r p os e ly been made broad, because there are films 

which do not involve ma tte rs of public order 8nd decc~cy , 

out which rno. y be very questionable in their effect upon 

the public mind . Take , for instance, certain closses of 

pi cture s that ha ve been shown in connection v1ith tlle 

war . It could not be s ald that t hey were against public 

order und decency , but they certalnly were very detrim8ntal 

to the r ecruiting that wns. going on throughout New Zealand ; 

uud the clau se hc:w been made purr>os ely wide . The re is 

another clas:::; of pi c tu r es thBt I may here refer to 

- non1e ly, pict tJ r es de8 l ing with disease and Hi.at 

exhibitions of these may be gi ven in some c ases , under 

strict _precautions , to men only, and in othe r cases to 

women only. 26 

The broad dis cretionary _powers do not appea r to reflect solely 

the interests of the Catholic Federation . The justification 

for such powers is quest ionable . The conce rn over disease v:Qs 

a Publi c Hea l th matter , while the Drovis ion fo r censorship o~ 

war films may not even have been necessary . 27 The comment that 

26 . J~ew Zea.land Parlinmentory Debates , 1916, o.t 572- 3 
27. Regulations made 1 1.~1Jrch 1916 pursuan t t o the ·:.1ar :1egulations 

hct , '914 empov:ered the JV:iniste r of Defence t o p rohibit the 
exhibition of any cinematograph or moving pi c ture ~hich may 
rerisonably be suppos ed to r e_presen t or relate to any event 
in the course of the present war . See l'fow Zealand Gazette, 
~ 916 , v . 1 , at 62 7-8 . 
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"there is no question a.s to whDt matters are against public 

order and decency"is ambiguous . The provision is clearly 

wider than "bigotry against religion " and probably refers back 

to the J.!inister ' s enrlier c omments . on "the questionable 

representation of'· dramo. and melodrama" and "the disastrous 

effects of , not necessarily i~n oral b u t highly suggestive films , 

being pluccd before children" . An extremely wide ba s e for 

cen s orship had thus been established . The Catholic Fed era ti on, 

through their respe c ted and irn~or tant position in the community , 

had provided a structure whereby every intere s t in film exhibition, 

v:hether commerc ial , artistic, entertainment or moral v1ould 

be ui·re c ted . l )u b.lic support , ouscd on protcc ti on oi' children , 

is not truly reflected in the Ac t . The Catholic Federation 

hud impos ed their interests r e garding the morality of f'~lm 

content on everyone . Mr Payne offered a striking analogy : 

I remember when the Leeds City Coun c il , in response 

t o a long- c ontinued agitati on on the part of the 

yurists of that town , gave its consent to t..rie 

destruction of' the heroic statue of Apollo which 

was there as a c omplete man . For years they agitated 

for the aboliti on of that statue in their museum and 

finally the City Council vws prevailed upon to give way . 

and those agitators were able to gl ory in the smashing 

of' that marble statue , one of' t he most beautiful works 
28 one c ould possibly see . 

28 , Hev, Zculc1nd Purliamentar·y l.Jcbatcs , 1916 , at 570 . 

I 
' \ 

\ 
I 
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These wide powers of cenoorshlp were to remain rclutivcly 

unchanged I'or sixty years . However· this lack of inertia 

did not imply n coI·.cesponding consensuc over the acccmmoda tion 

of cen..,orship o.nd ngrcement with its applicntion . An examination 

of the changes in the censorship legislc1tion will illuutrutc the 

absence of' f'undamen tal c hange a long with the very real con:f lie t 

with the censorship provisions . 

To begin with , in 1920 an i n sight was given into the true scope 

of the censorship p owers a ccommodated in ~916 . 

A motion by t,:r G. IV: . Thomson was made i n the House , Thu t the 

Government be asked to strengthen and make more drastic the 

censorship of the. cinemntograph- f'ilms introduced into this 

country , with the ob j e c t of eliminating the noxious eler:;1en ts 

which are tending t o des troy the mora l sense of' s o many young 

persons . 29 

The motion appeared to be based on s ome dubious evidence that 

certain suggestive pictures tend " to draw the young people mwy 

from the path that they ought t o tread , and t o induce them to 

er:;barlc upon ente r :prises which •.• will assuredly land them in 

trouble ." 30 This seemed to im:ply the need to distinguish 

between :pi c tures shown t o adults and children and , as such, was 

not an original thought . 31 However , the real intent of the motion 

\'/8.s mu c h broader . Speaking of' a need 11 to combat moral disease" 

29 . 
30 . 
31 • 

[ cw Zc .:..land Parliamentary Debates , 1920 , v . ~88 at 736 
Ibid . ot 740 
See above p . 7 , 13 . 
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Mr Thomson st8ted , 

"I c1m E:11., well awore as c:in yone that it ·is riu.iiP, 

impoGslble to mol<:e _people good by JI.et of ParJ l amen t 

and all v.re .can d o in a case like this is to vd LhcJraw 

the temptations; and I think , lf' we try to purge 

a _pi cture - film of all undesirable suggestive elements , 

we 3hall be doing o bencI'it to the whole of the 

l.)CO.Qlc s im1;ly by g.L vine them a pure form of amu,;cmc:n t . 

It ic , I think , rcco3nlzed by nea rly a ll purcnts thb~ 

everything tho t tends to make home lif'e llettcr c.1nd 

pure r is most des irable from their point of vlew , 

and everything that suggests nastiness and Qirtiness 

or the glorification of vice , as some films do , 

should be eliminated from public view . Wha t is too 

bad to be shown to children should not be shown at all . 
32 

I a m a 'N8 re that some people ho l d dif'f eren t views;" 

The seconder of the motion included his definition of a bad 

pi cture as one '' which ca uses &dults or child ren to think .in on 

improper direction by suggestion , what they would not o therwise 

at a ll . II 33 think of The disturbing f e et of' th is r s t her reactiorn=.,ry 

motion was not in its misleading langu8ge , its 12:ck of evide ~ce 

of' publi c s up_port , its f'ail ur e to present the "diff'eren t v i evrs", 

or that it was agr eed to . Rather , it was the r e cognitio~ the t 

the Censor a lready had the "ve·ry great powe r" to c a rr·y out the 

terms of the motion . Tl1e type of c ensorship interests l)roposed 

could a lre ady be accommodate~ by the 1916 Act. 

32. 1;c-.'1 Zco lund P8rlio.mentnry Debut<:;c , 1920 , ut 738- 9 . 
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Given the revelations in this motion , it is not surprising that 

the subsequent amendments to the 1916 Act dealt primarily w::.th 

other than censorship matters . Vlhile a 1926 amerxlment did allow 

for the censorship of film posters , 34 two substantial lcgi ' lative 

excursions in 1928 and 1 934 had. little im_pac t on the cer. sor ship 

provisions . 'l'he Cinernatograph F i lms J\ct , 1928 , 35 consolid1-.;tcd 

the prev lous censorship legi sla ti on but war::, _primarily conce; rnccl 

with requiring a certain quo ta of Br itish films to be exhibited 
..'.h in :Kew Zeubnd . 

Similarly , an amending Act in 1934 37 was _prorn~ted by the r(e;_[.,ort 

01' the Commit tee of' Inquiry in to the M.oti on-Picture lndus try, 

1 9 .54 .• 38 The Commit tee ol' Inq_uiry dealt primarily with um·uir 

trading relations between the Film Exchanges (d.istrj_butor·s) snd 

the Exhibitors ' Ass ociations . The Act reflects this cm~hasis . 

However , the Committee WcJ.S also rcquirE.:d to determine 11 v1hether 

any amendments are desirable in the present _provisions of the 

Cinema to graph Films .Act or regulations" . Submissions by the 

film societies of New Zealand were most interesting . They 

reprc~ented that film societies were interested in the artistic , 

cultural and technical aspects of film _production rattier than the 

54 . Cinematogre.ph- Film Censorship l\mendment Act , 1926, 17 Geo . V 
1 926, l\To . 22 

35 . 19 Geo . V 1928 , No . 20 
36 . ~he quota system was not designed as an indirect attempt to 

censor ob~ectionable American films , but rather, was an 
at ieQpt to encourage ani fromote the British film indust~y . 

37 . 25 Ge o V 1931-~- 35 No . 36 . 
38 . Appendix to the Journals of' the House of Represen ta ti ves of' 

~fow Zealand , 1934- 35 , V. IlI , H- 41-~A . 
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entertainment value of the film and suggested the initlal 

accommodation of cen s orshlp interests did not contenwlate the~c 

inte rests . 39 This conflict between film society interests and the 

wide censorship lntercsts of the 1916 Act had surfaced in 19j3 . 
The ,icllinGton FiJ m Society , o. few months after its incor_pors ti on 

in ... Tuty , 193j had s creened two films banned by the Censor - 'l'he 

Ro :-:1 d to Life and 'l'he Animal Kingdom : The argument that f'i lm 

s ocleties were , or should be , exempt fr om censorship was urn::uccc::.rn -

ful and the Society was convicted . 40 

i,hile the Corruni t tee of Inquiry recommended that the l\c t should not 

apply to film societies , the exemption was never put in the 

legislation . In refusing the re c ommendation , the ldnls t er of 

Internal Af:fai r s made s ome illuminating comments : 

•..•• but it is considered unwise to depart from the 

principle or censorship . I feel that all pictures 

released , for any purpose whatever , should be subject 

to cens orship in s ome shape or form ••• It v1ill give 

all parties that have pi c tures for exhibition confidence 

that they are all treated alike . 41 

A slight change in the Appeal structure , although not reco~~ended 

by the Commit tee of Inquiry , was also implemented by the Act . The 

right of appeal , given to the trade against a rejection by the 

39 . Ibid , at 14 
L~O . ~olj.c e v The ·,·iellington Film Society ( -:':Le . ) ( 1931-1-) , 

2 9 I11 . C • R • 8 7 
41 . Ne v: ZeE,lo.nd Parliamentary Debates , 193l+ , at ~056 , 

\ 
'I 

I 
I 
\ 
I 
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Cern-;or , wss extended to give the !V:inister or any person 
uu thorlscd by the Mlnis tcr the r ight o.f' a_ppenl uga 1.ns t 8.n 

"lnadvertently approved" film . In o the r resr,ccts the accommoclation 
of censorship remalned unchanged . 

42 
Tv:o minor amendments t ook p l a c e in 1953 and 1956 . The former 

pr•ovided for the exemp t i on of c ertain films from censorship . 
This wus _purely for ndministr ativ e c onvenien ce and was to cover 
short edu cational , medi cal , natural- histo ry , sporting ancl similar 
films to be exhibited non-commerc ially . 

L ·;_ 
The 1956 amendccnt ~J 

merely tightened the Act ' s defini tion of premises to include 
oven air theatres . 

IIowcver , a major consolidation of the legislation flnally took 
place in 1961 with the enactment of the Cinematograph Films £et, 
1961 . 1+4 The P.ct repealed a l l the p r ior legislation dealing v,i ttl 
cinematograph films . However , the .pur.Qose of the ! ,et V:8G not only 
to cons oljdate this legislation but also to "bring its provision.· 
in accordan c e with modern conditions . ,, 45 But this incom_patcibility 
with modern c onditi ons did no t extend to the c ens orshi_p of films . 
The J"ct put into statute form many of the existing regulations, 

including those dealing with appeals and reduced the licence-related 
46 problems of exhibiting films non- commer c iall y . The reasons for 

leaving censorship _pr ovisions intac t was exp l a i ned by the Minister 
of Internal Afrairs . 

42 . 1~ . z. Stats . 1953 lTo . 71 
43 . N. Z . Stats 1956 No . 70 
1+4 . N. Z. Stats . 1961 , No . 59 . This had been preceded by a 1960 amending Act whose _pr ovis ions a r e contained in the cor1solid1:1t.cd 1,c t . 
L~5 . llcw Zenland Parliamentary Debates , 1961 , V. 326 at 2822 , 46 . The ~et excluded from its provisions all ~ilms to be exhibited by ~eans of television , although the Censo r administr0tively _performed this task until 1968 . 

\ 

\ 
\ 

\ 
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'l'he i·act thut no real chonge hus been fom1cl ne ce ,_; s 8. I'Y 
ln the luw relc:Jting to the im_portant rnatter off'ilm 

' censorshi_p 1s, I think , a tribute both to the soUI1dne~rn 
of the present law and to the way in which successive 

censors have interpreted it . Recent censors have 

maintained a very high standard of firmness and 

humanity , accompanied by a reasonable degree of 

broadness in outlook . 47 

\· 

This su_p_port of the censorship _provisions is worthy of comment . 
This accommodation of censorship was criticized in 1916 8S b eing 
an attempt by the Ca tholic Federation to impose their interests 
on other film concerns . The dangers inherent in, o.nd the confli ct 
with , such broadly worded legislation h ave been mentioned. How 
then can the _provisions be sound? The discretion of the Censor 
a_p_p ears to be important. If the censor , in deter·mining what is 
contra ry to _public oruer or decency or illldesira ble in the publi c 
interest , does not solely approve films with Catholic Feder8tlon 
inte rest s in mind , or purge everything f'rom films tho t suggeG ts 
nastiness or clirtiness, then the legislationbecomes souncler . 
all legitimate interests in film are considered the cr iticism 
of the 1916 .Act diminishes . The criticism wasreally d ir·ected 
at the approach of the Catholic Federation which reflected 11 a 

If 

very high starnlard of firmness" but not a 11 reasonable degree of 
broadness~ Their approach to resolving their conflict over the 
content of films had a narrow _perspective . According to the 
Minis ter , this _perspective has been broadened by the Censor's 
interpretation of the censorshi_p legislation . 

47 . N. Z. P . D. 1961 , at 2823 . 

\ 
\ 
\ 
\ 
\ 
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L~8 
Thls legislatlvc hlstory, then , is extremely valubble. It 

illustrotes that the initial accommodation of censorship ho~ 

virtually remained unchanged for almost sixty years. This 

does not by itself invite criticism. But the manner in which 

this initial accommodation took place is subject to criticism. 

A conflict over the content of films was attempted to be resolved 

by ins ti tu ting , what appeared to be , very fore boding cerrnorshi.P 

provisi ons , especially in light of Mr Thomson's comments of 

1920. The censorship provisions could have been used t, 

secure only one interest in films to the exclusion of all others, 

as it appcarecl to be intended by the mover::; o.f' the legislation. 

The effect of their application proved less drastic through a 

careful exercise of the Censor's discretion . The legislation 

is thus described as sound . But had the Catholic Federatlon 

been appolnted as Censor would the comments of ~96~ still hold 
,· 

true? Therct·ore , the history most importantly llluGtrcJ te·c t h lc 

unc.leGlrable aprn•oach to resolving conflict over the conLe;nt of· 

films . The revelation is useful for comparis on. That is to say, 
49 

if further conflict over censorship exists, will the problems 

of a "Catholic Pederation 11 approach be re.Qeated? 

48 . 1here lIBve been four amendments to the Act since 1961 . A 
1962 and 1970 amendment did not deal with censorship. The 
1967 amendment was a res~onse to a juCicial interpreta tion 
of the appeal provisions. See below page 3li • The 1 969 
amendment vras one of many providing for an appeal on a 
question of' law to the hiministrative Division of the 
Supreme Court from the Censorship Board of Ap~eal . 

49. There have been indications that conf'lict does exist 
for film societies ancl individuals pressing for increased 
censorship . See above , page 14 , 16 . 

\ 
I 
I 
I 
I 
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3. CO>I FLJ.CT ::ITH TIE CIJ';E:U.TOGRAPH FILNS /.CT , 1961 

J\ . n:TRODUCTlON : 

DesJ_Jite "sound" censorshi_p legislation in 1961, thi...J section 

will ill us tra te that a gren t deal of con:flic t exists both in 

relation to the legislation and its _particular application, 

with special reference to the _period 1961 - 1974 VJhen the conflict 

became most _patent . A conce_ptual basis for these conflicts will 

be established which will facilitate an understanding of' the 

problems of' their resolution . 

B . 'l'HE SO CIETY 1''0R TIU~ PRES.r;RV.A'l'ION 011" COM 1i'UlGTY 

'.~ 'l'J .. n D/·RDS J1J\ D OTifoR3 . 

V!llile it was convenient to isolate the conf' lie t of the Ca tholj_c 
' 

Federati on in 1916 , an attempt to present a ll subsequent conflicts 

over f' ilm censorship in New Zealand v:ould not only be impo G.:, i ble 

but a l so unnece ssa ry . Rather , this _paper is concerned with thoGe 

interests in f'ilm that are in a clearly identi:f i abl e cori'.f.1.ict over 

the acconur,odation of film censorship . These conflicts will be 

illustrated with s_pecific examples where _possible but they are not 

inte nded to be exhaustive . 

Before _presenting the film interests in conflict, it is necessary 

to ask how a re the0e interests in conf'lict? Two _possibili tie:s 

exis t . Pirst, there may exist a conf'lict over the actual 

& ccommoda tion of censorship . A libertarian view trJ.a t censorship 

serves no purpose and infringes on freedom of spee ch principles 

will be in conflict over any provision for censorship. Other 

vievrn that censo r sh i.P s hould no t be universal in appli es tl on, 

or conversely , be of' much wider scope in applic a tion, r,re E:; ent 

s i,Tiil&r types of confli ct . This is conf'lict over the censorshi.P 
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leg.i.:~1tJl .i.on , the dcveloD ment of wh ich ha::, been r) r e:..;e;r ... tc:d obovc: . 

Ge cond , there rrwy exist a conf'li ct over 8 purtlcul~jr ,;,_p£,llcotion 

of the censorGhi~ law . Thi G conflict may hbve mu ch widor 

o..Q.Pll c ;.:i Lion slnce not al l f' ilm ln teres ts will be ln confll ct 

over the legisla tion . A cen s or ' s deci s ion may crea te conf'lic t 

with on,y interest in film including lioerta ri an interests . Table 

1 and 2 indi cate t he extent of the c ens o r's a ct i vity from 1961 -74 

and hence the s cop e f 'or this type of c onfli et . 

YiAR 

~ 974 
1973 
1972 
1 '.)71 
1970 
1 SJG9 
'i 9U3 
1967 
1 ~GG 
196) 
1964 
1963 
1 962 a 

/,CT1Vl'I'Y OF C.i:'.:i·:SOR OF CI NElv.I,TOGRIPH :?ILL,S , 
1961 - 197L+ 

'l'O'I'.AL I<'1Ltv" S I TO'l'hL FILMS TOT/,L F'IL!.i::; 
E YJ. 11'!1 I. ED Hli:J"r:CTED CUT 

~ 666 42 402 
1 321 25 255 
141 ~ 38 3~4 
1Y17 27 292 
~ 580 H~ 303 
1586 6 360 
1 535 4 314 
1495 5 259 
1 Go7 20 3.58 
1804 32 398 
1 386 1 ~ 399 
1466 13 407 
1470 23 461 

Figures in table are taken :from the annual reports o:f the 

Department of Internal Af':fai r s f or t he y e ars ending 31 1i;arch . 

a 31 Mar c h , 1961 - 31 March , 1962 . 

l~U1,:B~.._{ 
r, -n, 
~ .... l ... -L....,, 

-'. r-cr 
I 'j..;,:c. 

293 
11 ~ 9 
' 1 24G 

~ 035 
1 _31 7 

960 
7L18 

10/:0 

~ 20{~ 

1 ~ 83 
1275 
13~9 

CF 
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'rJ,BJ.J': 2 CI.J, S:::;JI<'ICJ\TlON 011' J•'lLMS , 1961-197Lt 

G a I 
YEJ,R TOTAL y .A. s R RiJE.C 

: 

1974 1666 980 149 247 2 · 246 42 

1973 1321 77L~ 148 170 2 202 25 
1 972 1411 864 120 173 2 214 38 
1 971 1 31 7 855 1 ~ 6 1 73 2 ~ 411 27 

·1970 1588 111 3 167 ·169 j 122 1 L~ 

1969 158G 1152 148 i 62 3 1 ~ 5 r 
t..i 

1 9G8 1535 1105 122 137 ·4 63 4 

1 967 1L~95 111 9 144 153 5 69 5 

1966 1607 1249 1 31 138 5 6L~ 20 

~ 965 1804 1355 162 155 8 91 32 

196~ 1386 993 1 50 1 38 6 88 11 

1963 1~.66 1142 199 1 89 4 2,3 ~ 7 
'..) 

1962 1470 11 26 1 88 178 29 75 23 

Figures in table are taken f' rom the annual reports of the De.Qartrr1ent 

of Internal Affairs :for the years ending 31 March . 

a 
G, general audience; Y, recommended age limit; A , recommended 

:for adul ts; S, recommended for children; R, restricted to 

specific age. 

That conflict of both a general and particular nature exists is 

not in doubt. In the 1974 Report of the Department o:f Internal 

I\ 
\ . 
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1-\f':fuirs , 50 the Minister addressed himself' to this range o:f 

conflicts: 

Censorshi_p o.f films is a controversial matter. The 

spectrum o:f opinion is wide . At one end there a re 

those who hold that censorship is renugnant because 

it implles that some nerson or persons know what io 

good I'or others . Some people take a more moderate 

stand accepting that young persons should be protected 

from :films which deal explicitly with violence a nd/or 

sex . At the other end of the spectrum there a re t::-iose 
people who believe that such films are corrosive o:f 
general community standards ru1d behaviour and should 

be banned altogether . The role of the film censor in 
51 this atmosphere of confli c ting interests is not easy. 

i 

The most overt coni'licts appear to lie at the ends o:f the spectrum. 

A.t one end is the Society :for the Preservation of' Community 
Stando.rds vvith their vociferous secretary, Mis s Patricia_ Bartlett . 
hs their name implies this group's concern with film exhibition 
tend to e cho the 1920 call for stricter censorship. 'I'heir conflict 
is with both particular decisions of the Censor and the 11 liberal" 
legislative provisions . Perhaps the most striking illustr0tion 
of' their conflict occurred in 1970 when Miss Bartlett, on behal:f 
of the Society , petitioned Parliament to provide a statutory 
de:fini tion of 11 indecency" vvi thin the Cinema tograph Films J, c t, 
1 961 • 

so. 
51 • 
52 . 

52 

Appendix to The Journals of the House o:f Representatives, 
11 9 7 ~- , v • 3 , G- 7 • 
Ibid . at 2~-22 
The petition contained 41 , 1 99 signatures and wo.s made along with three similar individual petitions containing 8,085 signatures . 
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The arliamen tary Pe tl tions Committee made no re corrunet1da ti on 
53 

to Parliament ln respect of the petition . 

1\t the other end of the spectrum could be .Qlaced the .fllm ~ocietie:. 

of 1 ew Zealand represented by the New Zealancl Federation of' :i:.'llm 

:::: ocieties . There are a multitude ol' individual f'ilm societies 

in the larger Nev, Zealand centres and their origin dates bac~~ to 

at least 1933 . Their members are composed .Qrimarily of' indivicual3 

interested in the artistic , cultural and technical production of 

films . The Fe<.leration :functions by procuring i'ilms of' interest 

that a re not being shown commercially and distributing such f'ilm3 

to the various societies . These films must be submitted f'or the 

Censor's ap.[)rov&l prior to exhibition . The confli et of the Film 

\ 

Socleties a lso tends to be on both the general and particular 

level . 'firi ting in Comment , Peter Boyes reasoned New Zealanders 

"were living in the dark ages with regard to films" , 54 and v!e.nt 

on to criticize the Censor's decision to cut or ban a variety of 

i'llm society films . h t the general level, the filrr societies 

want their films exempt from censorshi.Q . 55 As well, they seek a 

more liberta rian approach to the censorship of films in gener·al, 

for as the President of the Federation has stated, 

,- 7 
".).). 

55. 
5G. 

the censor is liable to be asked to do 
56 

what only society i tself can do . 

.A.l!Jcndix to The Journu l G of' the House of 1<eprc0entntivc:::, 1Sl7G , 
v.11, I -1, ut 6 . 
Doycs , P0tcr , "Film Censorship and Distr·ibutlon in I ew ZealL .. u. 11 

(1SJ G6) , 28 Comment: 1fov1 Zealand r u;:J.rterJ,1 Kcyiew ;i8 . 
A continuation or their feelings from 19j~! 
:t~evi Zealand Fe eration o.f Film Societies, ;~ewsreel, i .. ay, .,;,62 
at 9. 

\ 
\ 
\ 
\ 
I 
\ 
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Somewhere between the8c two cxLremes lie the commercial inte.c·e;c_;ts 

in i'ilms . Both the fllm's diGtributor and exhibitor have o vested 

interest in ensuring the I'ilm is v iewed by ao many pat~onc as 

yocr,llJle . However thclr- conflict is not so identifiable on the 

spectrum . A complete r ejection of a film c an creste a distinct 

coni'lict. 57 Howe ver, cuts to allow a film to avoid rejection or 

provide a wider certificate may be accepted or even demanded . 

While there will a l s o be a wide a rray of individual conflicts 

between the two extremes , none are c learly identifiable and 

simply a_pproxima te to s ome degree either the li berterion or 

more restrictive views. \Vhat the above comments illustrate 

is t hat clea rly visible confli cts exist , just as , in pers~ective , 

the Catholic Federation's conflict was identifiable . Before 

examining the approach to the re s olution of these conflicts an 

understanding of the nature of the conflict is necessary . 

C . THE ItA'EURE OF THE C01'J'FLIC T . 

An examina tion of' the nature of these general and parti cula.r 

conflicts is in cf'fect an explanation . 'iJhat is in conf'l.ic t? 

',;lhy are they in conflict? This type of explanation is important 

for tvY O reasons . Firs t , it will facilitate an understanding of 

the approach taken to re s o lve the conflict . Second , it will enable 

_problems in such appr oa ch t o b e more easily identifie~. 

58 . 

Gee infra DP 33-3~ for• dlucus i~ 01 e peal 
and exhibitors in re sp onse to such a decision . 
See Boye s , Peter supro , fn 54 at 39 . 

"by dl trlbutors 

\ 
\' 
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J\n ap_proprinte st&rting _point is the censorship legiGlation . 

All the types of dispute seem to f ocus on either its very 

exis tcnce or its manner of a_pplicn tion. '//hy then iG this low 

in existence? The answer from a11 historical perspective has been 

cnnvassed. Fro m a conceptual p oint of view, the questi on r &ises 

more :t'undamental issues . Perha_ps the best answer is found in tbe 

work of Roscoe Po und , the doyen of Ameri can sociological juri3r:,r-udeI1ce . 

Pound saw law as "a social institution to satisfy social wants -

the claims und demands and ex_pe ctations involved in the existence 

of civilized society - by giving effect to as much as we may with 

the least sa crifice, s o far as s uch wants may be s~tisfied or such 

claims given er'"'f'ect by a n ordering o:t' human conduct through 

politic ally organised society" . 59 

Law was a means of s oc ia l order , I t could func tion in two ways 

?lrst , it could provide an a u thoritativ e statement of the boundaries 

of D. cceptable conduct , by laying d own standards of· behaviour to oe 

observed . Se cond, low could. a ct as a mechDnism for the resolution 

of con:Clic t which mlgh t uri se through devianc e from these encc<led 

no rms or diffe r ences in interp~eta tion of the legal code. Ap~lied 

to censorshi_p legislation, both functions are a_pparent . In discussing 

conflict h owever , the latter deserves later consideration . 

Pound uses an appropriate example to illustrate the basis for 

this ordering . 

. . . consider the queue before the ticket window 

59 . Pound , ~( o s coe J,n Introduction to the Philosophy of Lav, , 
Yale , ~ 954 , at 1_1 7 . 
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or a tlleu tre on the i' lrs t showing of a new ancl well-
ud vcrtiscd pic ture .:::turring s o me .POJ!Ular .f&vorite . 
Very llk.ely many mor·e are seeking uclmission ti'1an 
tr1c thcutrc can accommodute . If those seeklng 
udmission did not line up or 1ivere not lined up in 
this way , it might not be p o;:;sible for me.my or even :f'or 

any to get in . At any rate, the process of getting in 

would be u long and painful one in Vlhich many Viould be 
likely to be injured. r...:any would gi ve up. i;'.any others 
would be deterred by the scramble, would not try to 
join in it, and would turn about and go elsewhere. 60 

In other words , these norms are set by satisfying a ·multiplicity 
of desires and demands with the least coru~lict where all cannot 
be met . This ordering is done by recognising certain of these 
int ,;rests , defining the lirni ts within which these interests nre 
recoinised :-md securing the inter·ests so recognised . 61 Pound 
classified three types of interests : individual, publjc ord 

. 1 62 soc li.J • Social interests arc interests of society as a whole, 
" . f' fl. t. comvrom1ses o con icing individua l interests in which ~e turn 
to some in te rest frequently under the name of' _public· :policy to 
determine the limits of reas ona ble adjustment ''. 63 1n recognising, 
delirritirg and securing these interests , Pound recognjsed the im_po1"tsnce 
of' values . l,ny ordering must have behind it some canon of vb l L; ing 

60 . Pou11d , Ro scoe , Social Control Throubh L s'!! , Yale, ~ 942 8 t 63 . 6~ . Ibi~ , at GS . 
62 . Ibid , at 69 . The distinction beb..-een _public 2nd' social is sornewhut tenuous and not mu.de in this _paper . 63 . Freeman , M.D.A. The Legal Structure , London , ~974 at 83 . 

·, 
I\ 
\ 
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the confljcting ond overlapping interests. 

This p roccn; doc s not occur in isolation . The theory ic th a. t 

l ;_i w will not impose n socj_ul order but would only confirm und 

support one. In Boho nna n ' s words : 

some customs in some societies ore 

reinstitutionalized at another level: 

they are restated for the more precise 
6L~ purposes of legal institution . 

Lo v1 then develops through corre.sponden ce wlth soclul org,;nj_ c E.Jti on . 

\"!here social interests are encoded , the danger in elite r ep rc; c c n t rJtjon 

is evident . 

Censorship leglslation, then, is designed to balan ce the i ndjvidual 

inte rests in f rcedom oi' expreGsion and choice a ga inst indi vidual 

mora l interests ; The legislation is a compromise. The soci a l 

inter2st is established to exclude mly cinema tograph films 

" undesira ble in the public interest". This delimi tation is 

ba sed on the value tha t moral welfare in society is desira ble . 

The social interest is secured through the Censor's d e cision 

a nd a ppropriate sanction s . 

64 . Bohet nnon , P . " The diff'e ring realms of law", Lr-nv and ··.re :ef:-, :re , 
New York , 1967 , at 47 . 
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The 11n turc of the c on.fl ic t ccn ter:lng on New Zc8luncl cen c O£·sh.i ;_) 

lcclr~luUon now becornec more n_pyurent . There woulrJ 0..£-,.1:'e;r,r Lo \c 

no conflict of va lues. The real conflicts arise because of the 
the 

Act ' s comvromise . The _p1;r_pose or/legislation wnu to bc1lancc the.: 

competing indlviduBl interests and establish a societal norm . The 

balancing was to occur through socia l correspondence to achieve 

a reusonable r eadjustment. However , conflict , as noted, still 

cxjsts . At the general level , there is conflict between the 

indivi~uol interests ac to what. is this norm . Both the ~ore 

censorship nnd less censorship interests are comDetinr for 

permonenL recogn1tlon . At the _parti cular level , the same tyDC 

of conflict may exist . However , because the social intcre:::;t i.s 

flexjble , the exercise of the censor's discretion moy resolve the 

coml)etit:i.on between the individual interests . There mc:.y be no 

interest in " more censorship;' for a p:::irti cular film. II0'1:cver·, 

if there is an interest in " less censorship", the conflict \':ill 

::.hift t o the parti cular social interest , The confli ct is now 

between individual and social inte r ests . The same type of 

conflict would a ris e at the general level if the social interest 

wus changed to permanently resolve the com_peti tion for on indi viduol 

interest . The explanation for b o th types of conflict is e~sily 

understandable . /1 t the general level, censor ship 1.)rovis ions 

lack a solid logical foundation, even given the value of moral 

welfa re is desirable . What proof is there that the censorship 
65 

of 811 films that a re not indecent is ne ce ssary? The social 

interest that censorship legislation creates is also flexible 

and lacks pre c ise definiti on. ·Nha t degree of c ensorship v1ill 

65 . See ab ove at p .2 
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up[J1·oxinn tc the social norm in eoch purti culor CtJSC? 'rhc 

elusiveness of answers for each questi on is the basis for the 

conflict over the answe r s , 

~he connc~tlon between these confli c ts and the aocial interest 

is important . fl.ny resolution of ei thcr type of' conf'lict rcq_uir·C;:J 

some rncrnipulatlon of the cocial interest . t.ny intercJctlon bct 1:1e:E;n 

the jndiviQuol interests will be inconclusive since there exists 

a leGislnti v e detcrmjnation o:r this interaction . Therefore , thG 

social interest , this compromise of i nterests , or , in ef:fect , the 

accommodation of censorship , must be changed to resolve the 

con:flicts . There a r e two approaches . First , at the narticular 

level , the censor ' s decision c ould be reversed . Second , at the 

general le vel , the cens o rship legisl ation c ould be changed . Both 

ap~roaches involv e changes in the social interest . This implies a 

change in the balan ce between the c ompeting interests . The danger 

of an ·imbalance arising is obv i o us . 

w. . THE APPROl,CH TO C01\1FLICT RSSOLUTION 

A . II':TRODUCTTON : 

Given the conc eptual underpinnings of the c onfli c t over censorship 

legislation and its use , a general or particular approach may 

be taken to p r omote its r es olution . This section will examine 

~hether these app r oochcs have been taken in New Zealand,and, if so, 

whether the attempt to r esolve the conflict exposes any of the 

:fund;tmcnt:::il deficiencies ol1udcd t o in the h.i.stor.v of the 

lccislntion and illustrh.ted in the na.ture of the confljc t . 
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Fl 'T'EE P/',R'T'TCTTLl",R APPTIOf..CH : CIJ/\LJE?'.GING TH~ c-srsoR 

This type of appro& c h is app ropriate to b egin vii th . It merely 

requires an e xplana tion of why it has s e ldom beefi used by the 

indi v idu ri 1 or group interests that 1:1re in conflict. The clo.ngcrs 

thu t moy be inherent in such r:i.n app roach a re primarjly t h eor cU cal . 

The Censor i n maklnc a particular decision as to whether H film 

is app roved, classified, cut or banned may not a l ways be 8blc 

t o strike the balance the legislation intends . In foct, the 

balonce may nev e r be struck if film interests djspute his very 

existence. The resulting conflict can, however , be r esolv ed by 

changing the c ens or's decision . This i s not to say a ll individual 

interests in conflict over the decision will b e resolved . In 

exDmining the le ga l and extr alegal methods of reversing a Censor ' s 

de cision, this is an important cons ideration . 

(i) Legal Yethods 

The function of law as a means of conflict r es olution h2s been 

mentioned, It is conve nient then to examine its usefulness in 

Pesolvini; disputes of the type in quest ion. There a r e numerous 
66 

dis incentives to resort to lega l dispute r esolution . Perhaps 

the common denominator of a ll disincentives is a ccessibility . 

Ac c essibi lity may be r estricted through cost, formality, l ack 

of knowledge , uncerta in r esul ts, t o name a f'ew . The thr·~.e legal 

methods of chaneing a censor's decision a ll exhibit v a rying 

degrees O
_..., 
.L this type of restriction rendering thei r usefulness 

<J.UCG ti ono.blc . 

66 . Aubert , V. "Courts and Conflict Resolution" (1967), 11 
t.Tourn::,l of Conflict Resolution 40 at 41-46. 
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First , the Cinematograph Films Ac t does _provide for a_ppea:s 

3gains t the whole or Any pnrt of any decision of the Ccnoor . 67 

f'.;8 The oppeo l is limlted to the _person who submitted the film. 

The Censorship Board of Appeal can uphold , reverse or vary the 

decision of the Censor . 69 /\ fur·the r appeal on a question of l.s.w 

to the .MlJninis tra ti ve Di vision of the Supreme Court is l)rovided . 

Cleo.rly the otatutory limitati on on standing restricts the 

accessibility , The appeal may manarre the conflict for exhibitors 

and distributor s but will be of little use to other unrepreser..t ed 

interests . 7o The We l lington Film So c iety did use this method to 

permit an uncut s c reening of Dusan Makaveyev ' s , W. R . Mysteries of 

the Organism , at the 1976 ~el l ingto n F i l m Festival . The Censor had 

originally banned the film . 

There would also appear to be disincentives that limit accesslbility 

to the appeal provisions for even the exhibitor himself . The follo~in~ 

table indiea tes the extent and disp o sition of appeals from the 

Censor ' s decision to ban a film . 

67 . Cinematogra_ph Films Act , 1961 , s . 96 ( 1 ). 
68 Tb . , . ~ 
69 . Ibid s . 98 
70 . See Randall , R . S . Censorshio of the ~ovics: The So~ial 1nd 

Political Control of a :.' [1ss I,:edium , :!isconsin , 19 S, '-.a.t ~ 1 . 
Economic factors ~ere seen as the prime motivation for an 
appeal by an exhibitor or distributor . 
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rt nT :,, 3 f PPE,~.T, Ti'JGTm.E~ cm Bl'Fl';YD FIT,J ·:= 

NO . OF' FILM8 11.PPEhL:3 ,11 COI-!Pl.RIBI.-R APPi:,J t ,0 rfl, jl) 

R ;:,TE CTED f•PPF,!.J,ED U, S . ,.... J.T,T,O'imD /-LLO'/T·:D ,,,.,, 

237 L~8 20 . 2 1 5- 40 1 5 J'i . 2 

FT CURES :from Annual Rq)Orts or the Del)nrtmen t of' In tc rno l /·.:ffn j_r::; 

31 r:!r, rch 1963 - 31 }£arch 1971.1; and Rond,,Jl , suprn . fn . 70 nt 1~5 . 

U. S. I'igurec are appeals on cut and bann ed films . 

The low rate of' success may expl ain the lack of use of thR 8p~e~l 

system . It may also be explnined by the power of the Boer~ to 

substitu te its own decision for that of the Censor , notwithstanding 

· 71 
the appellAnt only appeals a part of the Censor ' s decision . 

A r ight of appeal against the Cens or' s ap_provHl of a film is a lso 

Given to the I.:inister or any person authorized by the I::inister·. 

This 1934 _p r ovision has n o app l i cati on if a :film is rejected . 

Its usefulness to reverse a Censor' s approval of a film res ts on 

its record . It has never been used ! 72 Its purpose as cl _political 

safeguard seems more probable . 

71 . The power of the l,_ppe2l Board to do this \'.'CS held ultrh vires 
in CoJ umbiL-, Films l'~er, Zeah,nd Ltd v The Ciremntofre.J?Jl Fi.l r;-,s 
Censorshio 3ocrd of ;Dp cul , 19 7 7 N. Z. L . a . 191 C. A. ). It 
is not cle8 r whether the sub;equen1 1967 amendment , in response 
to this c ase , f' ollov,ed the Cour t I s decision or gave the Board 
added _pov:e r to de te Pmine a_p_pea l s . 

72 . Ta r o.ms , Gordon su pra . fn . 17 at 86 n o ted this l")roblem and no 
r ecor d of its use .fr om tha t da t e is apparent . 
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/I. sceond lceal ott.nck on the Censor ' s decioion mr1y corm; throuGL 

jud i c.iul rev icw b ,y wo.y o.C Dn [l.Q.Plic.::it.ion for rc·.r.Lcv, under Lhe; 

Jud.lc/J turc t\c t . Thu lack of ucc of' this c1l)proach rcflectc ;) 1'f.;r12:e 

of di.Cficulties . While the problem of standing may be surmountable, 7~ 

o.ny order obt1Jined cannot coml)el the censor to exercise hls cllscrutior 
\ 

in a particular manner and his decision would remain unchecked . 

Judicial review on an administr nti ve law basis has limited uce 

once the censor h:is mr.1de his decision . 

Flnolly , no eorly nn 1910 it wns seen there WHS a rcctrictlon 

on the imIJOrtution or exhibition o.f indecent objects which mlL;ht 

include indecent cinematograph films . However , there ore a 

vurlety of deterrences to a _prjvate prosecution under either 
74 

the Crimes Ac t or Customs Act . Cost , judicial delay and burden 

of' J.)roof are all rirohibltive factors . Even if action is brought, 

the ~uestion is whether the film is indecent . ~hile the difficulty 
75 

of dcfini.tion may be reduced , the objection to the :Lilm in mos t 

coses would not approximate indecency . The scove for use of this 

method of challenging a censor ' s decision is extremely narrow -

only when the censor UJ.)l)roves an indecent film . l: prosecution 

would not be avuilable to reinstate a banned film or specific 

excisions . Thus , the practical ac cessibility of a crimina l 

prosecution is limited . 

1, 

73 . See : }ttorne r-G eneral ex rel. l','c ,','hirter v J nde ne ,., de n. t 3 ::. .... o· c1,:,s l.i r, 
Pu t hori ty , ~ 97 3 ~ Q. B . o~9 C. A . ; Thorson v / t torr1C' ,y- Cener;~ 1 
o.r Cc1 nada et P. l {no. 2) (' 971.J-) , 43 D. L . R . (3rd) 1 (8. C.C . ) . 

7L1- . Crimes .Act ~961 , N . Z . Stats . 1961 No . 43, s . 124; Customs .!\et, 
1 9 6 6 , H . Z • S ta t s • 1 9 6 6 No . 1 9 , s . 4 ti ( 1 ) • 

75 . Police v Rose Publjshing Co , Ltd , L- 1974_7 1 N. Z. L. R. 745 (s.c.) 
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( ii ) Extr a l e ca l ~e t hods 

';'.'ha t j_s n,eon t by r efe r enc e t o extralegal methods of chanGing the 

Censor ' s d e cisjon regurding a parti cu l ar film? As the name 

suggests , these nr e methods of confli ct resolution , being 

nd jud icotion , mediati on , negotiation or unilatera l o ction , which 

Jnclc D J.cga lly instltutlono.liGed structure . The existence vnd 

u: ;e of these modes of' confl ict rcs oJ.ution do not depend on 

J.ctin J utl ve nction but privntc social 11ction , ejthcr on the i.ncJivi (lu: .1. 

or croup le vel . If there is no effe ctive private social input, 

cx trolega l methods of conflict r e s olution be come only theories . 

The foll owing discussion explains why they remain theories as 

regards censorship disputes in New Zealand . 

Ac a pc1r ti cular example , a recent decision of' the Censor a_p.r;irovcd 

the ccreening of the :film versi on of Ken Kesey ' s book , One Fle'N Ovc:r-

the Cuckoos Nest . However , a dmissi on w&s rectricted to tho38 

eighteen years of' age and over and a great many cuts v:ere mode 

in the dialogue . Hypothetically , a c onflict between individual 

interes ts could have de veloped . Commercial interests would either 

be concerned at the cuts being made o r ,at the restricted ad::iission . 

As well , artistic or liberta rian. groups might want the excised 

portions included for their 0·1m interests . On the other h&nd , 

there may be individuals or groups , hnving nn entertainment or 

morel interest in the film , who wan t further exci~ions made or 

the entire film rejected . These two s ides of' the confli c t -

oi ther J) ropollndi ne J.ucc or more ccnsorshiJ) o.f the f'i lm - need 

only huvo indirect knowlcdGC of t i.e other sjdc ' s corr.l.)etjnG 

jntcrcct . 'rhe Censor ' s decision muct on ly i)roviclc them w1Lh the 

knowlcde;e that they c.1.re in c onflict vii th other coml) eting interests 
the Censor is balanc ing . 
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In this situation , there are a va r iety of extralegal WAys in 

which the Censor ' s decision could be changed. On the one hand, 

the exhib:i. tars could screen nn unc11 t version of' the film or ,vim.it 

those under> ele;hteen . The a rtistic or libertnrian j_nterests 

could negotiate with the exhibito r t o op_pe8l or arrange for an 

unJerground screening of the uncut version . Assuming the Censor 

is independent , little else could be done extralegally on this 

side . However on the other side , the approach is much more flexible'.. 
" I 

Their individual confli c ts would be r esolved if the film is not \ 

shown or if certain individuals d o not see the film . This would 

require some degree of _pov1er , forc'e or authority. Power to 

pre vent exhjbition could be exerted by way of public pressure, 

demonstr 8tion or boycott aided by the force of the economic 

sanctions these entail . While no authority over the exhib5tor 

may exist , there could exist erou_p authority , direct or indirect, 

through peer pressure , acceptanc e etc . to prevent individuals 

from viewing the film . Given these possible courses of action, 

why have they failed to be utilized in New Zealand . The simple 

answer , of course , relates back t o lack of social action but the 

underlying reas ons f o r such inacti on differ on either side of the 

dispute . 

For the .interests seeking less censorship in a _particular film, 

problems 8.re apparent from the mere mention of the actions 

available t o them . The extralegal actions designed to change 

the censor ' s decision are , with one exception, 76 illegal. The 

76 . Any neeotlstions desiened to pressure the P-xh.ibj tor .to up.::Jcnl 
would be hindf:rcr1 by the cer-1ous J. .i.mjtl)tiona ecl:)tin~ tot.hi::; 
uriDcc1:J h ll'cad y noted . Sec ullovc u t l)ucc 33-3L~ . 
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offences arc contained specificolly in the Cinemotograph Films 

Act , 77 and a sanction provided for their commission. While a 
78 ' 

small nmount of this type of activity docs oc cur , its use as 

an eff'ecti.ve extr8legc1l means of conflict resolution is limited . 

There ore two explanati ons for this . Fi r st , from the voint of 

view of' the interests seeking less censo r ship , the extr;)l,egsl 

methods men tioned all result in a direct change in tl1e Censor ' s 

decision . The methods do not initiate or promote chonge but 

rnthcr re1)rCSl)nt chonsc them~;el ves . They rec1uire <) direct 

c'icvion ce f r om the soci:Jl .interest the Censor cstoblishC;s c,ccot·(lLn1_; 

to Juw . Tlencc "i.t .L:::i not ::rnr_r1rjcing the extralesol mcLhod.c l_J£'uc1ucc 

illeca.l resultc ancl create further c on:flict . "ilhile the bcncf'.Lt~ 

of this change are desirable , the costs are excessive and not 

generally nvoidable . Therefore , effective resort to these extra-

legal methods of conflict reso l ution is not viable . 

However , fo r the interests seeking more censorship of a particulnr 

film , a distinc tion is obvious . The conflict will be resolved for 

these interests if the film is not shown or not shown to A specific 

class of individuals . The change in the Censor ' s decision is 

indlre ct . His decisi on to prohibit exhibition of certAin portJons 

or restrict udmission is not contr avened , There is no direct 

conflict created with the Censor ' s "s ocial interest norm and thus 

77 . Cinematograph Films Act , 1961 , s . 16 . 
78 . 1;ote for exam_ple .. the recent uncut screening of The Night Porter 

alleged to be an un.in ten tional viol ation of the Censor ' s 
decision . There is also some indica tion that banned films 
are being screened in New Zealand . Sec below at :p . 55 :fI1 . 1 ~ 2 

(_ 
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cos ts of resolving this new conf'lict a re not ir.curred &G above . 

But despite this apparent a vail ability, there has stillo::i:::;ted 

& cignificant lack of effec tive private social a ction by the 

interests concerned. The rea son s behind this ino. ct ivity cun b c 

eath~rctl by a brief comparison wi th a contrastinr :::;ltuntJon . 

In the United Stntca , jt hnc been s:Jid " the sou rc e: of c.lrr,ost 

nll ccnsorj :1 1 enc r £SY re lo tcd to the exhi b.i ti on of f' l lrn::-; l~ 

vr i w, t c ". 79 Groups such as Combo t ( o g roup for ru.:d b .:; the 

rq,rc ::-;en t c.l ti v e s or vuriouc chur c hes in ':/ouvwu toso. , ·:1 lG cor1 sln) , 

the !.'.others of r,Hnnes oto , the Pew Orlcons Do Some thing ! bout It 

Committee for Tvi ornl Safety , th e Nati ona l Catholic Off'ice :for 

l.:otion Pi ctu res, for me rly the Legion of Decency, &s :;ell bS 

sub- ~roup::; of many cs tabJ.j shE:d groups and orgonlza tions rovicl8 

t:1ic cc11sorla l ener gy . The exac t nature and irr.1,,&ct o:' their 

a ctivity has been the subject of numerous studies . 80 The 

No.tlona l Catholic Offjce provi des an illustration . The OfI'jce 

r Htcc films , independently of the film industry ' s rati~Ls , fro~ 

mo re. lly unobjec tiona.ble for gene r a l pa tronsge up to objce;tioriable 

for all or c onden,ncd . These ratings are circulated in Eill dioceses 

and implement ed in several ways : encouragement of .indi viduol 

Cci tholics to observe the ratings or direct uction D. gainst the 

exhibitor throuch b oycotts and other econo1 ic sAnctions . The 

79 . n:.,ncl:iJJ , R , S . ::m; iro , fn , 70 , at 15u . 
80 . Sec f'or exam_ple . J.ycr , D,, tes ~ He rrn::.inn . " Self =:ens orship 

in the r,; ovie Ind us try", ( ·· 970 J ':".'is. L , ~cv . 7 S~ : 3rns t !.' . 
and A . U. Schr:ortz Ccncor::;i1i:-) : Tl1e f'er.rch for the Ob:::cc·.c , 
rer: York , ~96L~ , at 234; Hunn i ngs , :ChvilJe Varch . FiJr:1 r --Censors rrnd the T..,c,v, , London ~9o7 ; Leary , 'l' . B , and R . J . ~:oc..ll 11 Zntertctinrnent : public pre5sure and the law", (1957-58 ) 
T c-.!'.~J.cd. L Rev , 326 ; Philps , Guy , FiJm Cc·n;;orshi:-., , London 
1975 . RAndAll R, S. supr~. 
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effectiveness of most ,Jctivity rests on the size c:1.nd degree of 
81 o·rcanisation. 

The content of :films c.1round v1hich this extralegal activity 

centrer, is very much clependcnt on the First Amendment - the 

constitution.gl protection of frC'e speech . The mcvlc ' s 'nitlDl 
11 , 1 11 82 d~1sni:f'icntion w11s buGlness pure 1: 11d sirnp e • However jn 

1952 , the U. S . Su11rcmu Court held thut motlon I)i.cturcc v,e;rc.; ,; 

t,lL;nifjc:Jnt, mccllnm for the cornrnurdcntion of idcnc und I'c..:lJ wlL.hin 
EF the free s1>ecch ~urir:mtcc of the First /1.mcndrnen t . J Thu...;, :: :; ,J. 

11racticol rn:,tter the only permissable ccnsorchj_p objective •• r C"' v, t,) u 

obscenity with its elusive standr:-rn . The scope for objection 

to n film ' s content , while having lirni ted legal support , r.r03 

l}Uitc extensive . 

The distinction with the New Zealand pi c ture helps ex1;lc.1.lr. tr e 

la ck of extralegal acti v ity , so ram,Dant in Amer ice. . The mobll' -

zation of private censorial groups is , in part , depenclent on &n 

object of mobilization . New Zeuland simply does not exhibit 

a grent many pictures that provoke . ob j ection , at least not :from 

the group able to· best take &dvantage of extralegc1l act.:iv1 ties . 

The Kew Zeuland censorship scheme is a system o:f prior restr8int 

and QOSt objections are so removed by the Censor. The incentive 

to mobilize - organise and act , is not great or consictent ~nouch . 

8'! . :uprn . fn. 26(5) . Rundall does note , r1t A79 , thst the 1-:-:ovies 
0re, f'or mony , escn ist entertainment and not cr.1. .t,r~bl c of' 
r:1L.ionuJ. <lccision whit;! woulr'l hjnclcr the f:Cf'ccti.vcn(:: G:~ of' 
c.xtr:;Ju 1_s:., J ccn~or:-;hi1i . 

8L~ 

r2. l'.'111, 11· l Film r::or11 V Ohio (~9-•5) 236 n . s . 230. 
83 . ·~1,,• ·;i;i n v ··:il~on (~:J'J2), 3113 U. S . l1:J5. 
811. 'J'li.i...; concl118.iori i ·· su111,or•tccl ·by TI; ,ncl::;ll cit '7.!r 1 7f'i, '.":;O C0111.:. ,i 1·1 ,3 

mot:on picture l.iccnsing (censoring) ,,reri•' vjth f'or r:cr· lie, ...;j1,6 Lrc~G. Ilc concluJ.c.;d the existence of a llccrsinc :::,ystcr,: ... i~y 
inhiliit the use of other cor,trol ne;enciec vrhUe the tcr'r,.in:11.ion 
o:f licensing controls results in V;)stly increased usE; of otLc ·· 
control LJgencies . 

I 
I 
I 
I 
I 
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The bcncf'i ts to be nchievcd rirc simply not high er.ou~h of'Lcn 

cnoueh . Is wclJ , the costc of cuch ncti v ity FJre escclote;d bccr.ucr; 

Lhc results :.1 r e not certn in - the ef':fecti v criecr, nnd certriinty of' 

rcsul t dqicnd on organj zutlon , nlr cndy :four.d to be weFJk To tn 

sure , there hn s been some extrnlegol a c tiv ity by those secAjne furthe;r 

restrl c tions in particul a r :films - letters to Dapers , speakine out 

3.t group meetings . Howe ver , this could be described as only the 

first a c tl on le vel and the impact a t this level on resolving the 

pnrtlcular confli c t ic , at best , minima l. 

There js , of course , the theoreti c a l question 8S to whether such 
r,5 

cxtrnlq:,;l nctivity js :functionnl or dysfunctlorwl . The 

:) rgurnentc f'or the latter are jm1.~osing . First , this inforrrf) l 

censorship often is based on reviews , Advertising or even tltle 

and not the film itself as is with formal censors hip . 8econd., aLc. 

lliost importantly , the substantive stondRrds are likely to be fnr 

broader ( or no.rrov:er , depending on the point of viev1) c1nd ·:.-holJy 

subjective . For example , the aim of' the Catholic Of'fic e r r,tir.Gs 
86 

js not to control obscenity but t o control " immoral C.Y..[,res::,ion" . 

Third , there are no procedurnl SElf'eeuvrds . In conceptw., l tcri.iG, 

the confli c t between individual interests is resolved by changing 

the social interest with out reference t o, or protection for, 

other interests supposed to be included in the social interest 
\ 
'I 

an elitist imba l anc e at the particular level . \ 

85 . ?erhADS not s o theoreti cal . See infra , pp . 43- 50. 

86 . RDnda l l , suora . :fn .70 at 1 71 . 

\ 
\ 
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Thus Lhe confli c ts between individual interests are not being 

resoJ.ved at the DDrticular level . The Censor ' s decision on an 

individwil film cannot ef~ectlvely be attacked and chaneed either 

legally or extrnlegolly , direct l y or indirectly . 0uestions have 

been rnised aa t o whether su c h Ac ti on , in certain circumstanceo, 

would be desiroble , if available . The c onfli c t remains . It is 

not surprJsine the interests conc erned ha ve resorted to a.more 

Eerwrnl o_pp rouch . 

C. "rHE cm:iR/IT. P.PPR0/1.CH: 

A more general apvroach a l s o affords a manner of reso'lving the 

confli c t for the individi.:al inte r ests concerned . Rather than deal 

with par ticular films , this ap.vroa ch encompasses films in general 

and the more general confli c t between stricter censor:::;hi.Q Jn teres ts 
\ 

and more liberal interests . Aeain the conflict is resolved for 

each interest if the socia l interest set by the Censor does not 

delimjt thejr .varticular interest . Here , the conflict is not with 

particulur decisions but rn.thcr with the E1ct1wl mDnncr in wh..i.ch 

censorship is accommodAted . As an example , the Censor's decision 

to excise a film society film may produce conflict at the part!cul r r 

level betv:een individual interests v1ho feel the film should be 

bc.1nned o.nd the film society which feels the excised _parts Ere not 

undesirable . The res olution of these conflicts ha s been cons..i.dc red. 

However , at the gene r al level , individual interests who reel the 

Censor always leaves in certain obje c tionable scenes may be in 

conflict with the I'ilm societies who feel these type of fil~s 

:,hould never rH' sur1jcc:t to ccnt;or';hiri . 'I"hc re::.oll1tion of' i.r(.; 

cont'llct requires a chnnge in how the Censor sets the aoc:ol 

LnLcrc.:st . The general approo.ch must , therefore , dcol v-tith 

censorship lecislntion . 

I 
I 
I 
I 
I 



VICTORIA UNlVERSITY OF WELLINGTON 

L1-3 . 

The followlne discussion will illustrate that this approach 
hns been t:.3.1\.en in New 7.ealond . Considering the inDccesslbili ty 
and im.or:-1cticality of' rcsolvini:r conflict nt the pnrticular level, 
this result is undcrstondable . A c omprehensive examination of' the 
approach will .or ovide a basis :for assessment . Th8t is to say, 
vnriou .s problems in resolving cens orship conflict hsve raised thejr 
heads , both from on historicc1.l and con ce_ptuol .oerspecti ve of' the 
Jegislation . Will the opD r oach t o resolve the conflict through 
legislBtive change exhibit these same c ha r acterjstics? 

(j) The Cinematogra ph Films Amendment Bill 

A prime example of this general app r oach lies in the Cinematograph 
Films Amendment Bill . The Bill was introduced by Mr Jonathon 
Hunt on 27 Morch 197L1- as a PrivrJte Member ' s Bill "to u1idole ond 

rcotructure the l)rcscnt Cincmntoi:rrul)h Films /\et as :fc1r uc jt 
87 

rclDtcs to the ccnsorshi.D o:f films . 11 Be:fore exom.ining the 

Bill ' s provisions to determine how , or if , it vms to re solve 
individual conf'lic ts , two 9.uestions are worthy of answer. First, 
although the answer has been hinted at , what reasons were given 
for the Bill considering the comments in 1961 tha t the legislation 

was sound? Second , is there any indication of' the moving{ force 
behind the Bill? The ons~ers to both will f'acilitote an apDreciation 
of the direction the Bill ' s provisions take . 

The best answer t o these questions is given , not surprisingly, 
by Ur Hunt : 

It could well be asked why the Bill should 

be in traduced . I can gi vc two main re G sons . 

~s I have already mentioned , I have a deep 

87 . lTe'.v Zealand Parliamentary Debs te s , 1 974 , v . 390 at 1 241-J .. 
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intereGt in films and in the film industry , 

which is surely one of the most spectacular 

industries and art forms that has develo9cd in 

the twen tle th century . Also , the censors h:Lp 

provislons of the existine Act fo.il :for four 

reuoons . First , they are inade~uDte, os the 

more important _provlsions of the exl::::.tinG !.et 

date from 1 916 , when socir.11 conditions and the 

state of film-makihg were somewhat different . 

Secondly , they are vague . The crlteria in sectjon 

14 are matters contrary to public order or deccr:.cy 

the exhibition of which would for any other reason 

be undeslrable in the J)ublic interest . ·:!hut r1ocs 

that mean? 

Thirdly , the present c ensorship provisions arc 

negative , and no allowanc e is made for taking 

into account any merit a film may have . Fourthly, 

the censorship provisions of the existing Act ore 

inadequate . The criteria deal only with the 

presentation of matter and not with the manner 

of presentation . ITo guidance is given on ~hen a 

film should be banned rather them cut . No reasons 

need be given for either the censor ' s or the appeal 

board ' s decisions . 

In short , the present Act is an admin.Lstrotive jumble, 

f . 1 [' 1 . t " ft . . ,, [' p, a inc exarnp. c o: IJD r iamen ,8ry gra srnc1rn:; m J • · 

88 . Ibid . o.t 121+4- 45 . 

c. 
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The reas on for the Bill then is not only Ur Hunt ' s _persona l 

inte r est in films but a l so the critic ism dir ected at what 8rG 

tcrwed irn1dc<]_U1-1cies in the manner· of censoring . Hunt ' s obv.Lou::; 

tln•uc; t here is at c ensor·shil) l)rovisions that do noL t:1:;_:c c.LCCOUL t 

of " n s_pcct0culo.r <i rt .form" in tha t no ollowancu :h.; r,f..Jdc f'or· any 
merit c1 :fi lm mn.y hn_ve or its monnc r of pr e sen to tion . From tlle sc 

rc o. sons , it is not unus uol to d iscover· t he weicht of' the film ' 
~:;ocictics is lJeh.ind the Bill . Indeed , Ur Hunt ' s .i;,ersonu.l int-:;rest 

in films stems :from his oss ociot ion for many yeors with the 

Auckland Film Society , Kclston Film Society (in which he io a 
1:1rojcctionist ) and t he Au ckland / ,ltern;:-Jtive Cincmn . The Bill v1uG 

in foct d r Dfted wi th the assistance of the film aoclctlea . The 
Bi 11 Lhcn 81Jpe11 rs t o be a r esponse by th e fi lrn so c ie ties to their· 
con:fli ct over the exist ing lce;jslotion. /'.s r epresented erirl.j_cr , 
the film society interests ~e r e directed at removing society films 

from censorship 8 8 well as promoting o more libera l ized ap~roach 
to t he cens orshi_p of a ll films . i': n exam in a ti on of the Bill ' s 

prov isi ons illustra tes how these interests are r e cognised . 

First , as r ega rds the censorship of films a cquired by film 

societ i e s , the Bill or~fe rs a de ce_p ti vely s i rnp le solution . The 

Censor is given power to exemp t from censorship films of artistic 

me r1 t or social i mp ortan ce that a re to be exhibited to mer:/oers of 
89 approved film soci eties or exhibited ot film society film festivals . 

The fJOwe r to exempt i s discretionary although there is no indication 
of when such discretion would not be exercised Also, the exhibition 
m::i.y be restri c ted to any specified closs or des cripti on of _persons . 

89 , Cinematogra_p h Films Amendment Bill. s . 12(4)(i)(jJ . 

\·, 
\ 

c.. 
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In any event , if' exempted , the f'llm will be uncensored . If 
the film is not exhibited at o film festival , only members 90 
of film societies arc permitted to view them . J,t f'ilm 
:fes tivals , public v iewing is unrestri c ted unless lim.itcd by 
the censor . 

Second , whether the Bill produces a more libertarion ~p~rou ch 
to censorshj_p is not as clear on its face . However , a 
cnrci'ul reading shows the Censor' s pov1er to excise or b:-Jn films 
is made much more dlf'ficult ond onerous und , ln some c8:::;e...;, 
r es tricted . The BilJ , DS with its predecescor , rec1u:ir·c:::; the 
Censor to examine nnd clncici~y ench film . Instend of concjderlng 
vvhcthcr a film is "contrary to publj.c order <'Hid decency or 
undesirrJble in the l')Ublic interest", specific ~u.idelines arc 
established for the Censor to follow . These guidelines relate 
to the chora cter of the film , the nature of the aud:iencc and 

91 the place or any special circumstance of exhibition . Kr Hunt 
states the Censor will now more cle a rly be able to balance a 

92 film ' s good po ints alongside its h:1d points . However, there 
is suggestion the Censor ' s decisions already r eflect this 

93 balance and the guidelines c1re now merely stcJtutorily srielt out . 

After consideratlon of these guidelines , the Censor must either 
94 approve the film for exhibition , refuse approval or indicate 

excisions are required before classification . The latter two 
_pov,ers of censorship are limited . Before banning a film, the 

90 . 1,~embership in Nevr 7,ealand Film Societies is acquired by persbns eighteen years of age and over on payment of a Eet fee. 91 . The criteria are compa r able to those specified in s.11 of the Indecent ublications Act , 1963 , for use in deterrninini; whcthir a book is indecent . 
9~ . 8unrn . fn , 89 , Explanatory Note , at ii 9 3 . lY . Z . P . D . 1 97L~ at 1 2L1-6 . 
'.) L~ . The film rnDy be clnssified as " G" - exhibited to 1H~rsons of rrny ae;c , "Y" - cxhibi tcd to ricrsons over o s,0ec.i.:f'ic c1cc , And "A" - exhibited only to adults . 

(. 

\ 
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Censor must be satisfied 

it depicts and is substantially concerned 

wl th nm t ters of cruelty , violence, crime 

or sex in a munncr which is bla tcrnt ond 

excessive; rind 

it is wholly or substantially devoid of' 

artistic merit o.ncl o:r ill:1Y. importunec 

:for so ci::-1 1, scientific or other re asons . 

( ernrihnGio nddccl) 

95 

J\s was noted in the House dis cussion or the Bill, " this is ::-,n 
96 

cxtremel.Y broad lnter_pretation ." It is r eminiscent or'"' the 

American appr oa ch to the dcfini tion o:f obscenity. If the 

Censor is able to satisfy himself the whole film should be 
97 

banned , he must give written reasons for his decision . 

The difficulties in banning a film have serious implications 

for the Censor's power to excise under the Bill . The Bill 

specifically states excisions by the Censors are undesirable 

unless some social purpose is a chieved and should not be made 

whe re the fi l maker ' s purpose ·Or the film ' s continuity or 
98 

atmosphere would be impaired . The social purpose would 

~ppear to refer back to the criteria the censor must consider. 

But after balancing these interests , the filmokcr ' s intereot 

n r· 
J '_) . 

96 . 
97 . 
98 . 

. ;";uJ)rri . fn . 89 s .1 3(7) . 
N . 7, . P . D . 197LJ , at 12l~6 
SnnrrJ , fn . 89 s . 13(9) . 
Ibid. . s . 14 ( 2) . 

' ' ' I 
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is eivc n equal weight . The Cen sor is faced not only ~ith this 
imbalance but a lso the difficulty of' re con e iling the competing 
in te rests . If' the Cens or is a ble t o s olve this problem , he is 
faced with two restrictions . First , he cannot , in any c--1ent , make 
excisions from a film he proposes to accord and does in fact 

99 oc cord a n adult cla ~~ G if i ea tion . The Censor would ha ve 
difficulty in 8VOiding this restriction . Any proposol to ban 
the film unless excisions a re made would be subject t o the 
stringent "b anning limitations n oted . Th i s lead s into the 
second restri c ti on on the Cens or ' s power to cut films . The 
Censor has no power to r e qui r e excisions unless agr eed to by 

100 the person who submitted the film . }lr Hunt indic,3tes tbis 
clause r e cords the present practice of the Censor but eiven 
othe r cl::-wsco , it hHG serio1Js C'a rnjficF1ti.ons . If the ricrc-;on 
ncccclc!u t.o the c:xc:i:,\on:~ , tJ1r) Cc;n:;or c1nG:J .i(' i.c·(J the; 1i'ln1 or1 U1r; 

LlGGUlllIJti on the excisions exrrec.;s1v nc cedcd to ha ve been w -1de; . 
If the excisions a re no t agreed upon , the Censor must still classiI'y 
the film but has no power to make excisions or assume they h0vc 
been macle . His r e course V/Ould be to ban the :film or permit 
exhib ition to adults only . The former cours e would be subject to 
ba nning d:Lffi cul ties . The l at ter r esult would be an uncensored 
viewing by adults which may be the result the Bill in te r .. ds . The 
extreme difficulties in making e x c isions a r e appa r ent . 

99 . Adul t is redefined in the Bill to mean persons of or over 18 yea rs in what appears t o be an attempt to r educe the inwact of this p rovision . 
~oo . Suora . f'n . 89 s . 14(6) . 
~ 01 • I h j d . s • 1 4 ( 7) • 
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Therefore , ao rcgnrds the film society conf1k ts , the Bill 

cnn be seen as n clcur nttcmpt o.t their resolution. Nc;t only 

:11·<: nor:ic Ly filmG cxcm1Jt from ccnnorohj.£) 1mt :1 definite l i'ricrril i1/.cr1 
\· 

c'lcclsj_on of the Censor still create confl:i.ct, the Dill l)roviclcs 

an improved mcchunisrn t o the film societies for its particular 

resolution . The Bill establishes a new Cinemotograph Films 

Ccn~orship Bo8rd of Appeal to determine appeals 8gainst decisions 
1 02 

of the Censor. The re commcndu ti ons for arJ.Q Oi n trnent of the 

five member board , two of whom must have special qual.Lfications 

in or Dnrticulur knowledge of films , can only be mode oI'ter 
1 03 

consultation wj_i,ll the New Zcal8nd Fcdero.tion of Film SocieU.c::; . 

Under the 1961 Act , the r ight of standing on an appeal was a 

conc e rn to the film societies where they had not submitted the 

film . Hunt ' s Bill provides A right of appeal to any person 

c1.u thorized by the Minister .21: the Chairman of the Board of 
104 

A.Dpeal . Als o, on appeal , the Board may give ~ny person 

leave to ::i:ppear and be represented by counsel, call evider..ce 

and make representations . The importance of the ap.Qoin tmc n t 

provision takes on udded signific?-nce. Finally, while the Bob rd 

is not bound by ·the Censor ' s decision and must reach its ovrn 

conclusion, the Bill imposes the same difficulties and restrictions 

102 . 

1 03 . 
1 04 . 

The fact that only classiLication decisions can be op~ealcd 
may either rerlect the film societies' view that ~he 
excision .POHcrs are limited , as described above , or th.1: ... t 
classification decisions will include a revieVJ of' excisions 
made . 
Supra , I'n . 89 , s . 19A(3) . 
Ibid . s . 1 91 ( 2) . 
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so . 

on censo1,chi.Q that the Censor must 1£.1bour under . 

( i i ) . !, s s e s s me n t 

l\.ny ussess1nent of nn a.[)proach to conf'lic t resolution mu::::t look 
intuitively to sec if any conflict hos been resolved . Prlor to 
the Dill , the interests of the f'i l m societies related to the 
censorship of their films , both generally 8....Y}d parti culc:rly , 
and a need for a more liberalized a_p_pro8ch by the qensor . These 
interests were in conflict with the interests of Patrici0 Bortlctt ':::: 
Society . The Bill , j.f cno.cted , would clearly re::::olve the conflict 
of individual interests at both the general leeislativc level uul , 
following that , at s ubse<1uen t partJ cula r film levels . The .r ilm 
society interests vtould no longer be in competition for g.·ec. tc.;r 
recognition . However, as the nature of these conflicts W:JS 

ex~lained , a resolution of the individual interest conflicts, 
in ::::ome case::: , would shift the conflict to the individual-soci8l 
interest level . Therefore , while the Bill recognises the film 
society interests , individuEJ.l interests in censorship d( all films 
EJ.nd interests in stricter censorship are severely delimited in 
the BiJl . A conflict with the newly established sociol interest, 
at both general and particula1, levels vrnuld exist . And , U1ere 
is no o.ssurance this would only involve individual interests no1:, 
in conflict with the :film society interests . The change in soch.l 
interest delimits other individual interestG presently silent, 

I while fur ther delimiting those of Patricia Bartlett et hl . 

Certain crjticisms of the :film societies ' approach to the 
resolution of thclr conflictG now ourfacc . ht this gc~eral 
level , the resolution of con:flict requires le£lslative chonge . 
The key to Pound ' s theory o.f this change is thut law will 

(. 
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lwluncc uny comr,cting claims or clemnnds throu eh a proce;c~..; of 

socl;_1l jntcrcoursc . This process must be cq:iecicJlly J_Ju.tertt 

where· the law must establish a social interest or n compr-ornise; 

betvrncn the CO!Tl.i,d::: ting interests . The imbalance of Bunt' s Bill 

is blatantly a:p_parent . The histori cal persIJcctive on ccncor·ship 

lecislation is now much more signjficant . In 1916 the Catholjc 

Federation , through their high degree of mobilization and 

re s1ie c ted position , were able to impose broad film censorship 

restrictions on all New Zealand film interests . ~hile the des ired 

impcict of this initial legisl& tion has been mitigated through 

censorial dis c retion , the criticism of the Catholic appro&ch 

remo.in s . The criticism does not go t o their protest . 1~ 

censorship of thjs rlght would never be justified . Rr1ther, 

the criticism is directed at the abuse of the l aw . The Catholic 

Fede ration prevented , or attem.otcd to prevent , ,J bolancing of 

com1Jeting in tcrests throuGh use of their organizD tion o.nd posl tlon . 

In the same way , but at the other end of the scale , tl1e ap.l!roa.ch o.f 

the film societies would seem t o be an a ttem_pt to irri_po se an 
,· 

imbalanc e . Only an elite may view uncensored fil ms and ·everyone 

will be subject to thei r libertarian interests . The saving factor 

for much harshe r criticism of the 1916 approach, the Censor's 

discretion , has limited prese r vation in Hunt ' s Bill . The justice 

Pound saw Jaw as providing through its balancing a ct is not tt.e 

individual justice the film society Bill represents . 

To be equitable , an argument justifying the film society ap~roach 

must b e r aised . Hunt ' s Bill is not a le gal imbn lancc but me r ely 

a Bill . The film societies have a right to present their opinjon 

os _po.rt of the soci81 corres J_.., ondence by v·hich t he law-r:~akc r·s must 

balance competing interests and reac h a c ompromis e with the J.c:: :, t 

(. 
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fl.moun t of f ri c ti on , The BilJ re presents the excrci se of tho t r; ih t. 

The n rgument has logical appeal but pragmatic problem3 . It 18 

not <J.UCS tioncd thc1t the process of low rnnkin8 moy recul t in u 

compromise tho L is not free of confl i et . Nor is it o r gucd that 

com1ieting interests should not have an input into the formation 

of such compromise . But , as with the Catholic Federation in 

191G , the inI'luen c e of a competing interest may by itself preclude 

a bolance being struck . The Cathol i c Federation were able to 

influence the legis l ative 2rocess not because their interests by 

themsel ves r epresented a balance but because of their relative 

orgnnjcfltion and p ositi on with res.vect to other :interests . The 

film societies nre in an anslagous position . Their intE..restc 
1 05 

are not , on any test , more widespread , acceptable or deserving 

of recognition than a variety of other film interests , vocal or 

silent. But , a brief examination of the balancing to be done 

illustrates their l)Osition of s i gnificant advantage to influence 

the ou tcome . 

The task of setting a compromise in censorship legislation is 

in the hands of a special Select Committee . Before the Committee 

is not only Hunt ' s Bill bu t als o the Cinematogra:ph Films Bill 

introduced by the Hon . H. L . J . May , Minister of Internal Affairs 
106 

on 15 August 1975 . Does this Government Bill provide a 

balanc ed a:pproach t o the competing interests? The lion . R . D. 

Muldoon , in commenting on the Bill , r ecognised 

the inevitable conflict between the commercial-

ization of sex ond violence in films for entertainment 

105 . Mr Hunt 11laccd the; membcr:3hiD o:f' film cocictjes jn rc,·1 
Zealand at Li.0 , 000 . Com.9r,rc thic fi13ure v,ith the numocr· 
petitjoning Parljament in 1970 for more stringent censorshJp 
and the Cotholic population in 1916 . 

106 . J<;ew Zealand Pa r liamentary Debates , 1975 , v . 400, at p . 3576 
t"NV l l!=Jf'lAFi"t"" 

GWRIA UNIVc:Y0 , -, 1 '"~T/"JN 
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untl the move tow:1rclc les8 ccnsorGh il? of' f'i1m:; 
107 

lJG nn urt form , 

but hiu rcmur k thnt " 1he Bill hos to tr,v to devise o rr,e8nD of' 

dcalln~ wl th both" hints thu. t no balance had ye: t been G t .cucr:. . 

The Bill ' s provisions support this conclusion. .The Bill 

consolidates and amends the 1961 Act and , as such , in concerned 

with D vnriety of' importont I'ilm industry matters unconnected 

wlth ccnsorshi_p. The major thrust of' the Bill is not tm·:i, rds 

ccns orchJp . Also , the mlnimal changes ln the n c cornmodo t.i. on o.f 

censorc hip , al though ambiguous , bp.Qe8 r to r ef'lec t , Dr .imari ly 
1 08 only film society or volitical interests. First the Dill 

.vrovides for exemption by regulation of cligj ble :films . I.'hile 

eliEible films a r e not listed, it seems the regulations will 
109 rcf'lect Hunt ' s stc1tutory list. Second, following Hur:.t 's 

Bjll , specific criteria a rc loid out for the Censor to concidcr 

in examining u film. hfter considering these f'actors, the Cehsor 

must approve the film if, in his opinion, it is " not ljkely to 

be injurious to the DUbli c good". The meaning of this phrase 

is not defined but it appears to have been extracted f'rom the 

definition of an indecent object under The Indecent Publications 

Act , 1963 . The assumption may be that a film is now not likelv 

to be injurious t o the publ ic g o od unti1 it is indecent. The 

1 07 . 
1 08 . 

1 09 . 

Ibid . at 3578 
· This is surprising , See " Censorship" ( ~ 967), 32 Com.rr,ent : l-i. 

Kew Zealsnd "uarterly Review 1 where the liberol 8PDroach 
of' tne Indecent Publications Tribunal comes under priticism 
through _[lressu r e from " the Chief Catholic Opposition .ihip, 
Henry Vay". 
lhjd . T{r IIunt indicgtes t.he film socj_eties wilJ be _p1eesed 
with the exemption powers although this intcrprct~tlon 
r-.ccir1:~ in con:fljci. with Mr A.~c-i y':::; ctr1tcrncr1t, supr:1 , i 'n . W? :,t 
121..iG , thot " it is dnnGcrouG to t::ivo ccrtuin 11coj_Jlc s .ecciul 
pri v ileges ." 

(_ 
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restrictions on banning and cuttinJ containcrl. in Eunt ' ~J :1il1 

arc not necessary under this interpr etation . Finolly , in 

discussion of the Bill , there was some indication the individubl 

c omr:1unity interests , such as Patricia Bnrtlett ' s Society , v10uld 
' hove recognition and protection under the Bill ' s review oecti0ns . 

Mr ~toy cnvisuged a Review Bonrd c omprised of 

a very e;oocl crocs section of re_prcsentntivc:~ 

of the Community .•• no matter whot 1C[.;islri tion 

covers probJcm3 such as I'ilm censorship , 

ultimately the <J.Uestion comes bock to the 

point of view of the individual ... in the 

final analysis the decisi on must be made by 

the individual members of the public who 
11 0 

will be appointed t o the board . 

f.s regurds its operation , Mr May stated " when a film comes into 

the category of being objected to by peop l e , then it v1ill be 

dealt with by the Board of Review". 
1 11 

The Bill does not r eflect the apparent intention to Drovid0 

an accessjble means of review . The right of review is restricted 

to those persons who submit the film t o the Censor . On the review, 

not only is the audi alterc.Jm _partem rule restricted to a "file 

hearing " or " hc:-1ring on the papers " for the O.Ql)licDnt, but r.lco 

no other person has a right to appear before or be henrd by the 

Board . There is provision for the Kinister to re~uire the film 

to be ex8rnined where the film has been approved ~n1d exhibited 

110 . N. Z . P . D. 1975 at 3519 . 
~ 11 . I1Jjd . at 3576 

(. 
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and the Hinicter· conside;r::.:; the 8.()pnr en t e:f:fect of' the f.ilm i~ 

likely to be injuriouG to the public good . The section'::, 

usc:fulness in b uJancin~ interest::.:; is doubtful . Similur 

1:1roviaions in the 1961 Act where an appeal could be authorizcc. 

by tl1e. Mi11-i s ter lwd never been used . NOVI aomc dcr;rcc of 

mobili2atlon woulcl be neccc3ur,y to pcrcw:1de the i,:in.i ::.:;tcr· to 

a ct. Such Gociul a ction by the groups this section would bene:fi t 

has been almost non- existent . Finally , the interpreto.tion o:f v1hcr1 

a :film is likely to be injurious to the public good may restrict 

the ~ini::.:;ter ' s action aiven a liberal interpretation . Or, 

conver::.:;ely , the ccction may provide an automatic safety valve 

:for nny public _pres::rnre which cre8tes more difficulties foe 

·this paper than it solves . 

Thus , the full interest::; of the :film societ:ies of Jew 

Zeuland have been loid be.fore the Select Committee . 'i'he 

.i.nterccts rJ re cle1-;rly pre3ented in the form of' _pro.i}osed 

legislation , legislation which simply does not strike a 

balance between the competing interests . The cor responding 

Government Bill does little to improve the imbalonce and , if 

anything , crc2tes a :further distortion . Submissions by interests 

outside the s co1,1e of these Bills have tended to be either 

individualized complaints or so broadly articulated as to be 

of little help in devising a legislative I'ormula to balance all 
1 1 2 the interests . Some ex~lanation I'or this continued lack of 

, , ~ 
ef:fecti ve mobilization by interest groups rws been co.nvassed . 1 

, .) 

112 . Sec eenerally the 105 submissions to the Select Committuc 
·and Jn l)urLic11lor the rrn1)missjon of' the Society ror the 
P.rc::;crv:Jtion of CommuniLy St,i11d~ir·(h: , v1hj_ch st,d.cd , in p~irt 
thu t too muny feu turie films exhi bi tcd in Nev, Zee J and c ine1~1as 
shO'N an w1heal th,y preoccupation with sexusl immor-2li ty and 
physical violence. Yot to make use of censorship in a 
.Qeriod such ns the _present one would be " the eouivelent of moral suicide ". ,. 

'13 . See above at page 40 . 
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On Lhc othcP h:.tnu , Lhc fiJrn cocietjcs huvc :i trcrr,cnrJouu 
udv:rntoec . Ccntrul orEaniuJtion is nlrcady _present und 
support on these issues over o long .veriod has facilltutcd 
their concerted action and their Bill is not witho11t political 
respect . Their interests , while aDparcntly not rclativ~ly 
greater thon other competing f'ilm interests , will hgve u. 

relotively greater impact on the formation of' the comr,romlse . 
The logical result will be an imbalance and a repeat of' 1916 . 

5. COI'TCLUSION 

Film censorship is in f'or a change . It will be the first 
significant change since 1916 when the Catholic Federation 
introduced censorship to New Zealand . The accommodation of 
censor ship at both points in time will have a common 
chBracteristic not related to its subject matter or eff'ect . 
The connection between two pieces of legislation sixty yeFn·s 
apart l:i.es in the underlying c onflict behind the chcm~cs in 
the lavr . The Ct:i "Lholic Federation and the Fedcr11tion of I~cw 

Zeoland Film Societies are the real f'athers of' the chonecs. 
The Catholic Federution intended to ensure that their mornl 
in tcre s ts in fi lrn were recognized . The elite imbalance the 
1916 Act a_ppeared. to create , out of' ures_pect" :for the Cntholic 
Fed.erntion , equalized somewhat over the years . N6w the Film 
Societies intend to ensure their artistic and libertarian 
interests are recognized. by new legislation . The proposal 
is :for another elite imbalance but with little evolutionary 
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cquo.lising mechonisrns . Granted , the imbalance "Ls only o 
proposal . Yet in 1916 , because of the organisation and_position 
of the Catholic Federation , the imbalance becumc law . Similorly 
the Film Societies nre strongly orgc.1nised and carry & degree 
of political respect . Their ini'luenc e on any attempt to 
bAlnnce the comDeting interests wi l l be significan tly grcoter 
tllnn the im1;oct of other film interests . Jn 1976 , BG in ~916, 
th< · lq:;L:, lntjo11 01)pn rcntl,y wlll be not the rcr;u1 t of r1 1)ulJJn cc cJ 
com1Jromls e but a i'or· ccd com1>romi se . Be cau sc or this i mb81o nc c, 
fuLurc confli c t is inevitoble . This conflict v1ill r.ot be 
merely " the least smount of fri c tion" Pound forsaw , but 
conflict th r ough injustice . It will only be a matter of 
time before onother cli te _pressure groul) in confJ i et wiJ.l 
ogoin move for censorship changes . Ao the saying goes , 
history does r epeat itself . 



... ,ft .. 

; 

' 

11111r11im1iWilf i1w11t~i, 
3 7212 00443370 0 



,, 

' 
I 

.,I 

VICTORIA UNlVERSITY OF WELLINGTON 

LIBRARY 

. . .. 

A Fine According to Library 
Regulations is charged on 

Overdue Books. 

. . 

o-crcJl 3 
PLE.A.cE RETURN B 

3 O UG 2000 
, - 1=:1 ;" rs <) V .U I l-' ... -

• 

VICTORIA 
UNIVERSITY 

OF 
WELLINGTON 

LIBRARY 



-, -·-,,.. ' 
/ 

C, 

O V'J.U. IN 

f-~~ - . 
2 0~988 

U ~P;-~ -~ · ,:,. • ..:r\LOAN~ l, 

f
~ PLL/,. :::; r. ·- . '. I ' l'""'f!.1 • - ,.i:.- DY 

I 9 l~~ fooWc per daJ is 
TO W~Urged 0!!.,._,;verdue b ,oks 

· INTc.:, , • nAN 
· ----- j s 

( 

' 
I 




