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ABSTRACT 

This essay considers the question whether the family group conference should be introduced as a new and addi-

tional means of decision-making in New Zealand's adult guardianship law. Currently the Family Law knows the 

family group conference only in another context: When there are special problems with children the Children, 

Young Persons and Their Families Act 1989 gives the family as a group the authority to make decisions con-

cerning the child. The question is whether thi s procedure is also suitable for decision-making on the affairs of 

adult family members who are not capable of leading their lives autonomously and cannot make their own deci -

sions, for example because they suffer from mental disease or an intellectual handicap. 

After providing an overview of the current adult guardianship law, its principles and shortcomings, the family 

group conference will be presented and discussed as it works under the Children, Young Persons, and Their 

Families Act 1989. The main part of this research paper, then, deals with the advantages and disadvantages of 

the family group model being introduced for matters of adult guardianship. It will be considered whether this 

decision-making model can cope with the shortcomings of the current system and whether it serves the guiding 

principles of adult guardianship law. Although family group conferences do not always work without problems, 

this essay recommends their introduction also for adults. The inclusion of the wider family in the decision-

making process has many benefits for the concerned person, especially in terms of his or her best interest being 

realised . Besides, the family group model fits well into the current regime, serves its guiding principles, and is 

able to remedy the current system's shortcomings. Hence, the decision by the family group is of additional value 

when dealing with the affairs of adults who are not able to make " healthy" decisions for themselves, and should 

therefore be introduced as an additional means of decision-making. 

STATEMENT OF WORD LENGTH 

The text of this paper (excluding abstract, table of contents, footnotes and bibliography) com-

prises approximately 12.338 words. 
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I INTRODUCTION 

Usually adults lead their Jives autonomously. But some are not capable of 

doing so because they suffer from mental di sease, intellectual handicap, depend-

ency to alcohol or drugs, or unconsciousness eg after an accident. For these peo-

ple the Protection of Personal and Property Rights Act 1988 (PPPR Act 1988) 

provides a vaiiety of options and procedures protecting the concerned persons ' 

personal and property affairs. The Family Court can make specific orders with 

regard to certain affairs of the concerned person, 1 or it can appoint a welfare 
guardian2 or a manager3 who then deal with the concerned person's affairs. All the 
given options have in common that help is mainly provided by giving the author-
ity of decision to someone else rather than leaving it with the concerned person . 

There is another means of decision-making that is not yet included in the 
current adult guardianship law, but is in the Children, Young Persons, and Their 

Families Act 1989 (CYPF Act 1989): the decision by the family group confer-

ence.4 This model provides the wider family with the possibility to work out their 
own - legally effective - solutions where certain problems with a child occur. 

This model could also be an appropriate means of decision-making regard-
ing the affairs of adult family members who are incapable of handling their affairs 

autonomously and cannot make decisions on their own. Thi s research paper inves-

tigates the question whether and how the family group conference could be intro-
duced into the current regime of New Zealand' s adult guardianship law . 

After giving an overview of the current adult guardianship law and of the 

way the family group conference works under the CYPF Act 1989, this essay con-

siders the advantages as well as the di sadvantages of the family group model be-
ing introduced as an additional decision-making model for the affairs of adult 
family members. Although family group conferences do not always work flaw-

less ly, they involve many benefits for the concerned person, for example in terms 
of this person ' s best interest being reali sed. Besides, they acknowledge the spe-
cial traditional responsibilities the wider family has in Maori culture. However, 

not only Maori but also people from any other cultural background can benefit 

1 Protection of Personal and Property Rights Ac t l 988, s 10. 
2 Protection of Personal and Property Rights Act 1988, s 12. 
3 Protection of Personal and Property Rights Act I 988, s 31. 
4 Children, Young Persons, and Their Families Act 1989, ss 20 to 38. 



from this decision-making model, eg in terms feeling more comfortable in the 
hands of their own family than in the hands of an unfamiliar Court, welfare guard-

ian or manager. Moreover, the family group model would serve the principles of 
adult guardianship law partly better than the current means of decision-making do. 

For these reasons, this research paper recommends the introduction of the family 
group conference for dealing with the affairs of adult family members who are not 

capable of leading their lives autonomously and cannot make "healthy" decisions 
for themselves. 

II THE CURRENT REGIME OF DECISION-MAKING IN ADULT 
GUARDIANSHIP LAW 

The New Zealand law concerning adult guardianship is mainly regulated 

by the Protection of Personal and Property Rights Act 1988, which came into 
force on 1 October 1988. Where an adult person is unable, or partly unable, to 

deal with his or her own affairs - due to mental illness, an intellectual handicap, 

drug addiction or other reasons - the Act provides several possibilities to make 

decisions on behalf of this person. These decisions can either be made by the 
Family Court,5 by a court appointed welfare guardian6 or manager,7 or by an at-

torney with enduring powers. 8 All these different decision-making bodies have to 
follow certain procedures and principles to make sure that the civil rights of the 

concerned adult do not get inf1inged, and to promote this person ' s wellbeing.9 

They have to strike an appropriate balance between the concerned person ' s pro-
tection on the one hand, and, on the other hand, the freedom of thi s person to 

make his or her own decisions and to lead his or her life autonomously. 

It is important to understand this current regime of decision-making, its 

procedures and, most importantly, its principles before considering the family 

5 Protection o f Personal and Property Rights Act, s l 0. 
6 Protection of Per onal and Property Rights Act, s 18(2) . 
7 Protection o f Personal and Property Rights Act, s 38. On request of the concerned person or a 
third party the position o f a manager can also be held by a trustee corporation without being ap-
po inted by the Famil y Court, see Protection of Personal and Property Rights Act, s 32(5) . 
8 Protection o f Personal and Property Rights Act, ss 97(2) and 98(5 ). 
9 WR Atkin "The courts, family control and disability - aspects o f New Zealand 's Protection of 
Personal and Property Ri ghts Act 1988" (1988) 18 VUWLR 345 , 349 ["The courts, famil y control 
and disability" ]. 
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group conference as a new and additional means of decision-making. Only when 

this regime is understood properly, it is possible to judge whether the family 

group conference would serve the purposes of the current law similarly or even 

better, whether it would be commensurate with the principles of adult guardian-

ship law, and whether it is able to cope with the shortcomings of the current re-

gime. Therefore, the current adult guardianship law and its principles and poten-

tial shortcomings will be considered first, before the family group conference and 

its introduction for adult guardianship matters can be investigated. 

A Decision-making Forums and Procedures under the Current Adult 

Guardianship Law 

1 The Family Court 

(a) Powers of the Court 

Under the current adult guardianship law the Family Court has a very 

strong and guiding role and broad powers throughout all proceedings dealing with 

adults who are unable to make decisions on their own. '0 Where the Court has ju-

risdiction , 11 it has the power to make specific orders regarding ce1tain personal 

affairs of the concerned person, for example regarding living arrangements,12 

medical advice or treatment, 13 or educational, rehabilitative or therapeutic ser-

vices.1 4 Supplementary orders and directions are always possible where they are 

expedient or necessary to give effect or better effect to the court order. 15 Apart 

from these orders which are generally related to a specific and single situation, the 

Family Court can also, as a long term measure, appoint a welfare guardian who 

then looks after the subject person ' s personal affairs 16, or a manager who then 

administers the subject person ' s property affairs. 17 The Court determines which 

10 Atkin "The courts, family control and disability" , above n 9, 348, 
11 This requirement will be explained shortly . 
12 Protecti on of Personal and Property Ri ghts Act 1988, s lO(l )(e). 
13 Protection of Personal and Property Ri ghts Act 1988, s lO(l )(t). 
14 Protection o f Personal and Property Ri ghts Act 1988, s lO(l )(g) . 
15 Protecti on o f Personal and Property Ri ghts Act 1988, s 10(4). 
16 Protecti on of Personal and Property Ri ghts Act 1988, s 12. 
17 Protection of Personal and Property Ri ghts Act 1988, s 3 1. 



powers the welfare guardian respectively the manager has by specifying the as-
pects of the concerned person's life that should be subject of the guardianship 
respectively the management. 18 Besides, the Court has a monitoring function in 
that it reviews the welfare guardian 's and the manager' s decisions .19 The Family 
Court holds a similar controlling function regarding the powers of an attorney 

. h d . 20 wit en unng powers. 

(b) Jurisdiction 

Before the Family Court can exercise these powers (making specific or-
ders, appointing a manager etc) it has to have jurisdiction over the concerned per-
son. The crucial point of the jurisdiction test is the question whether the concerned 
person lacks capacity (where the application has been made for a personal order)21 
or competence (where the application has been made for a property order) .22 

Lack of capacity means either the - complete or partial - inability to "un-
derstand the nature, and to foresee the consequences, of decisions in respect of 
matters relating to [one ' s] personal care and welfare"23 or the complete inability 
"to communicate decisions in respect of such matters"24. In both cases the con-
cerned person cannot deal with his or her affairs autonomously and needs help 
from outside. However, it has to be borne in mind that any intervention in a per-
son's life is a denial of his or her civil ri ghts .25 Therefore, a Jack of capacity must 
not be assumed easily. Each case has to be assed individually and assumptions 
merely based on categories, eg age, mental illness or drug addiction , are not per-
missible.26 Besides, the question whether the concerned person lacks capacity 

18 Protection of Personal and Property Ri ghts Act 1988, ss 18(2), 29(3), 31(1) and 38( 1). 19 Protection of Personal and Property Rights Ac t I 988, s 89. 
20 Protection of Personal and Property Rights Ac t 1988, s 103. 
21 Protecti on of Personal and Property Rights Ac t 1988, s 6. 
22 Protection of Personal and Property Ri ght Ac t 1988, s 25. 
23 P rotection of Personal and Property Rights Ac t 1988, s 6(1 )(a). 
24 Protection o f Personal and Property Ri ghts Ac t 1988, s 6( l )(b). 
25 Lex isNexis John Lulich (ed), Family Law Service, Protecti on o f Personal and Property Rights 
Act, (online co mmentary, Lex isNex is, Wellington, 1980) para 7.801 
<http ://heli con.vuw.ac. nz: 2467 Jnz/legal/search/servicessubmitForm.do> (last accessed 24 August 
2006). 
26 Lex isNexis John Lulich (ed), Family Law Service, Protecti on o f Personal and Property Ri ghts 
Act, above n 25, para 7.813. 
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must not be answered by applying an objective standard. 27 A person does not lack 
capacity merely because he or she is eccentric and fails to act like an average rea-
sonable person. 28 Although the making of imprudent and unreasonable judge-
ments can be evidence of a lack of capacity, the capacity test is an individual and 

subjective one and is only failed where the concerned person definitely is not able 
to understand the decisions at issue. 29 These considerations are supported by the 
statutory presumption of competence according to which every person is pre-
sumed to have full capacity until the contrary is proved.30 The burden of proof 
therefore lies on the applicant who seeks the Court' s order. 

Where the application has been made for a property order a similar pre-

sumption of competence is in place.31 Therefore, a property order is only possible 
where the concerned person ' s lack of competence is proven. Lack of competence 
refers to the inability to manage one's financial affairs. 32 Thus , it is not the inabil-
ity to understand or communicate decisions related to one' s financial affairs , but 
the inability to actually manage these affairs , which is decisive. Apart from that 
different reference point of inability, both jurisdiction tests are quite similar; ie 
both have to be applied carefully, on a individual and subjective basis33 and with-

out the possibility of concluding the lack of competence merely because of the 
concerned person's imprudent behaviour.34 

(c) Procedure 

Proceedings under the PPPR Act 1988 can be initiated by the application 
of a wide range of people, including the concerned person him- or herself,35 thi s 

, l . 36 . I k 17 d. 1 . . 38 h person s re at1ves, a socia wor ' er; a me 1ca pract1t1oner, or any ot er per-

27 Susan Potter "Protection of Personal and Property Rights Ac t 1988" ( 1989) 6 AULR 28 1, 283. 
28 Protecti on of Personal and Property Rights Act 1988, s 6(3). 
29 BF v SF (1992) 9 FRNZ 23 1,237 (FC) Judge Boshier; Re RMS ( 1993) 10 FRNZ 387,392 (FC) 
Ingli s QC J. 
30 Protecti on of Personal and Property Rights Act 1988, s 5. 
31 Protecti on of Personal and Property Rights Act 1988, s 24. 
32 Lex i Nexis John Lulich (ed), Famil y Law Service, Protec tion of Personal and Property Rights 
Act, above n 25, para 7 .844 . 
33 LexisNexis John Lulich (ed), Family Law Service, Protecti on of Personal and Property Rights 
Act, above n 25, para 7.844. 
34 Protecti on of Personal and Property Rights Act 1988, s 25(3) . 
35 Protection of Personal and Property Rights Act 1988, s 7(a) and s 26(a). 
36 Protection of Personal and Property Rights Act 1988, s 7(b) and s 26(b). 
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son who has a legitimate interest in the concerned person's wellbeing, the latter 
only with the leave of the Court.39 

Once an application has been filed the Court appoints a counsel to repre-
sent the person subject to the proceedings.40 

Certain persons, who are considered to have a legitimate interest in the 
concerned person's wellbeing, are to be served with notice of the proceedings. 
The crucial point about being served with notice is that notification entitles the 
served person to appear before Court and to be heard as a party.41 People who are 
served with notice are, inter alia, the concerned person him- or herself,42 his or 
her parents,43 the person with whom the concerned person lives,44 and any other 
person specified by the Court.45 In the course of this last option, the Court may 
give notice also to the wider family. However, it has been observed that usually 
only the immediate family (ie parents, children, siblings) gets served with notice, 
while the wider family is left out.46 Thus, aunts/uncles and cousins etc usually do 
not have a voice when the Family Court deals with the affairs of an adult family 
member. 

During the main proceedings the Court collects evidence47 (including the 
calling of witnesses)48

, hears expert reports,49 eg from a psychiatrist or social 
worker, and considers the views of all parties.50 The Court's discretion whether to 
make an order and which order to make has to be guided by the principle of least 
restrictive intervention,51 meaning that from a number of possible options the one 
option is to be taken that has the least adverse impact on the subject person's life. 

37 Protection of Personal and Property Rights Act 1988, s 7(c) and s 26(c). 
38 Protection of Personal and Property Rights Act 1988, s 7(d) and s 26(d). 
39 Protection of Personal and Property Rights Act 1988, s 7(h) and s 26(i). 40 Protection of Personal and Property Rights Act 1988, s 65(1). 
41 Protection of Personal and Property Rights Act 1988, s 63(3). 
42 Protection of Personal and Property Rights Act 1988, s 63(l)(a). 
43 Protection of Personal and Property Rights Act 1988, s 63(1 )(b ). 44 Protection of Personal and Property Rights Act 1988, s 63(l)(c). 
45 Protection of Personal and Property Rights Act 1988, s 63( l )(g). 46 Interview with D, anonymous Pakeha solicitor (the author, Tauranga, 6 October 2006). 47 Protection of Personal and Property Rights Act 1988, s 77. 
48 Protection of Personal and Property Rights Act 1988, s 78. 
49 Protection of Personal and Property Rights Act 1988, s 76. 
50 The Court is obliged to consider the views of all parties. See LexisNexis John Lulich (ed), Fam-
ily Law Service, Protection of Personal and Property Rights Act, above n 25, para 7.875. 51 Protection of Personal and Property Rights Act 1988, s 8(a) and 28(a). 

6 



2 The Welfare Guardian (Personal Affairs) 

The appointment of a welfare guardian is the most drastic personal order, 
because the welfare guardian is vested with comprehensive powers to regulate the 
personal affairs of the concerned person,52 even tough these powers are restricted 
to the area(s) of the person's life for which the welfare guardian has been ap-
pointed.s3 Therefore, the principle of least restrictive intervention requires that the 
concerned person wholly lacks capacity in the particular area of life for which the 
welfare guardian shall be appointed and that this appointment is the only possible 
way of dealing with the concerned person's shortcoming.s4 

The welfare guardian must be able and willing to act in the concerned per-
son's best interest.ss This includes the readiness and ability to enforce this per-
son's best interest even in situations where others, eg family members, try to as-
sert their own interests to the detriment of the concerned person.s6 Since family 
members are considered to have contrary interests more likely than people from 
outside the family,s 7 Courts are exhorted to be careful with choosing a family 
member as welfare guardian to avoid a potential conflict of interest.SS However, 
family members usually know the concerned person much better than anybody 
else and are more sympathetic for the person's interests.s9 Hence, there is no rea-
son why family members generally should not be appointed as welfare guardian, 
especially when the Court is convinced that they are willing and able to put the 

d , b . f " w concerne person s est mterest irst. 

In order to identify this person's best interest, the welfare guardian is 
obliged to consult not only with the concerned person him- or herself,61 but also 
with any person who is, "in the opinion of the welfare guardian, interested in the 
welfare of the person and competent to advise the welfare guardian in relation to 

52 Protection of Personal and Property Rights Act 1988, s 18(2). 
53 Protection of Personal and Property Rights Act 1988, s 12; Re L (1993) 11 FRNZ 114, 116 (FC) 
Inglis QC J. 
54 Protection of Personal and Property Rights Act 1988, s 12(2). 
55 Protection of Personal and Property Rights Act 1988, s 12(5)(b). 
56 LexisNexis John Lulich (ed), Family Law Service, Protection of Personal and Property Rights 
Act, above n 25, para 7. 825. 
57 Atkin "The courts, family control and disability", above n 9, 352. 
58 Protection of Personal and Property Rights Act 1988, s 12(5)(c). 
59 LexisNexis John Lulich (ed), Family Law Service, Protection of Personal and Property Rights 
Act, above n 25, para 7.825. 
60 Atkin "The courts, family control and disability", above n 9,357. 
61 Protection of Personal and Property Rights Act 1988, s 18(4)(c)(i). 
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the personal care and welfare of that person" .62 Although the latter can include 

members of the wider family, their influence is limited. This is firstly because it 

depends on the welfare guardian ' s discretion whether the particular person can 

contribute, and secondly because consultation is only mandatory "so far as may be 

practicable"6
:i_ It has been observed that often family members are not asked for 

advice.64 

Besides promoting the concerned person's best interest, the welfare guard-

ian must encourage thi s person to exercise and develop his or her remaining 

skills.65 

3 The Manager (Property Affairs) 

Where the concerned person lacks the competence to manage his or her fi-

nancial affairs, the Court can appoint a manager.66 Like a welfare guardian a man-

ager must be willing and able to act in the concerned person 's best interest.67 

Equally, when appointing a manager the Court takes into account any potential 

conflict of interest.68 Again , a family relationship can be an incentive to check for 

a potential conflict of interest more carefully, but there is no reason why family 

members should in priciple not be appointed as manager. 69 On the contrary, in Re 

NC the management task was transferred to family members who knew the con-

cerned person well, because this solution was regarded more appropriate than the 

Public Trustee exercising impersonal management from the di stance.70 

The promotion of the concerned person ' s best interest does not always 

mean pursuing the best f inancial result, but can also include the consideration of 

the concerned person ' s wellbeing and his or her moral obligations. 7 1 

62 Protecti on o f Personal and Property Rights Ac t 1988, s 18(4)(c)( ii). 
63 Protecti on o f Pe rsonal and Property Rights Ac t 1988, s 18(4)(c). 
64 Interview with D, anonymous Pakeha so li citor (the author, Tauranga, 6 October 2006). 
65 Protecti on o f Pe rsonal and Property Ri ghts Ac t 1988, s 18(3) and 4(a) . 
66 Protection o f Pe rsonal and Propert y Ri ghts Ac t 1988, ss 25 and 3 1. 
67 Protection o f Pe rsonal and Property Ri ghts Act 1988, s 3 1(5)(b). 
68 Protecti on o f Pe rsonal and Property Right Act 1988, s 3 1 (6) . 
69 Atkin "The courts, family control and disability", above n 9,357. 
70 [1956] NZLR 259, 261 (SC) Gresson J; being a dec ision under the Aged and Infirm Persons 
Protection Act 191 2. 
7 1 Re Lane [ 1990) NZFLR 79, 8 1 (FC) Judge Ingli s QC. 
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Like the welfare guardian, the manager is obliged to consult with the con-

cerned person and any other person whose advice might be helpful.72 Equally, the 

family's influence is very limited for the above mentioned reasons.73 

Like the welfare guardian, the manager must encourage the concerned per-

son to exercise and develop his or her skills. This can for example be done by 

giving back part of the control over the property under management to the con-

cerned person.74 

4 The Attorney with Enduring Powers 

Under Common Law an ordinary power of attorney is no longer valid once 

the grantor has entered the state of mental incapacity. This is because in an agency 

relationship the agent can only do what the grantor can do as well.75 In order to 

encourage people to act for themselves and to restrict formal interventions by the 

Court, the PPPR Act 1988 introduced the attorney with enduring powers.76 Where 

the donor has enough capacity to understand the nature and the effect of the en-

during powers, he or she can grant someone with enduring powers with regard to 

both personal and property matters.77 The attorney can then act on behalf of the 

concerned person and deal with that person's affairs, although this person is not 

capable of doing so by him- or herself. While enduring powers concerning prop-

erty matters can come into effect immediately, enduring powers of attorney con-

cerning personal matters can only come into force once the donor has entered the 

state of incapacity. 78 

The decisions of an attorney with endming powers are monitored by the 

Family Court. The Court can review specific decisions of the attorney, vary the 

72 Protection of Personal and Property Ri ghts Act 1988, s 43. 
73 See above Part II A 2 The Welfare Guardian (Personal Affairs). 
74 Protection of Personal and Property Ri ghts Act 1988, s 36(2). 
75 LexisNexi s John Lulich (ed), Family Law Service, Protection of Personal and Property Rights 
Act, above n 25, para 7.890; Andrew Long Powers of Attorney and Other Instrum ents Conferring 
Authority (ICSA Publishing, Cambridge, 1987) 41; F M B Reynolds Bowstead and Reynolds on 
Agency (16ed, Sweet&Maxwell, London, 1996) 38. 
76 Protection of Personal and Property Rights Act 1988, s 95; LexisNexi s John Lulich (ed), Family 
Law Service, Protection of Personal and Property Rights Act, above n 25, para 7.890. 
77 Re Tony ( 1990) 5 NZFLR 609, 624 (FC) Inglis QC J; Re EW (1993) 11 FRNZ 118, 120 (DC) 
Robinson J. 
78 LexisNexi s John Lulich (ed), Family Law Service, Protection of Personal and Property Rights 
Act, above n 25, para 7 .893. 
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enduring powers or even revoke them where the attorney failed to act in the do-

nor's best interest.79 The procedural rule concerning service of notice, legal repre-

sentation, pre-hearing conferences etc apply.so 

The powers of the attorney depend on the extent to which powers have 

been granted by the donor. But in any case the attorney has to act in the donor's 
best interests, 

B The Principles of Decision-Making 

The PPPR Act 1988 marks a significant change in New Zealand's legisla-

ture when it comes to dealing with adults who are incapable of handling their own 

affairs autonomously.s2 The Act replaces the Aged and Infirm Persons Protection 

Act 1912 and Part VII of the Mental Health Act, both having dealt only with the 

concerned person's property affairs. While the former legislation was rather pa-

ternalistic and focused on protection, the current law advances the idea of self-

determination and concentrates upon the rights of the individual person who is 

subject to the proceedings.s3 Since every intervention in a person's life constitutes 

a denial of this person's civil rights,s4 several guiding p1inciples apply as safe-

guards and to promote the wellbeing of that person_ss 

79 Protection of Personal and Property Rights Act 1988. s 105(1). 
80 Protection of Personal and Property Rights Act 1988, s 108. 
81 This can be concluded from the Court ' s power to revoke the enduring powers of attorney where 
the attorney fai Is to act in the donor's best interest. See Protection of Personal and Property Rights 
Act 1988, s 105(1 ). 
82 Jonathan Kieft 'The Protection of Per onal and Property Rights Act 1988 : A summary and Im-
plications for People with Intellectual Disabilities" (1992) 12 Ment Hep NZ 18, 26; LexisNexis, 
John Lulich (ed), Family Law Service, Protection of Personal and Property Rights Act, above n 
25, para 7.800. 
83 Anne Bray "The Protection of Personal and Property Rights Act 1988: Progress for people with 
intellectual disabilities?" - Part I (1996) 2 BFLJ 51, 51 ["Part I"]; LexisNexis, John Lulich (ed), 
Family Law Service, Protection of Personal and Property Rights Act, above n 25, para 7.800. 
84 LexisNexis, John Lulich (ed), Family Law Service, Protection of Personal and Property Rights 
Act, above n 25, para 7.801. 
85 Atkin "The courts, family control and disability", above n 9, 349. 
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1 The Principle of Least Restrictive intervention 

According to the already mentioned principle of least restrictive interven-

tion86 an intervention in the concerned person 's life must be kept at the least pos-

sible extent. When there is more than one possible solution, the one option has to 

be chosen that has the least adverse impact on the subject person ' s life. This prin-

ciple is significant when it comes to balancing the civil tights of people with inca-

pacities against their need for protection. 87 It finds expression, for example, when 

the appointment of a welfare guardian is only possible as a last resort, or when the 

Court restricts the powers of the welfare guardian on certain areas of the con-

cerned person's life or the powers of the manager on certain paits of that person ' s 

property. Furthermore, the principle of least restrictive intervention also affects 

the interpretation of other principles , such as the best interest principle, as will be 

seen shortly,88 since it is one of the paramount principles in adult guardianship 

law. 

2 The Principle of Encouragement 

Another imp01tant feature of the current law is the endeavour to encourage 

the concerned person to exercise and develop the skills and capacities which he or 

she still has or is able to attain .89 This principle marks the change from mere pro-

tection towards the notion of self-determination .90 It is built on the acknowledge-

ment that people suffering from different degrees of incapacity can still be able to 

do different things on their own . A person suffering from mental disease can usu-

ally handle his or her affairs to a greater extent than someone who is in a vegeta-

tive condition , eg due to a coma. Welfare guardi ans and managers in particular are 

called upon when it comes to the encouragement of the concerned person.91 But 

the Court also is bound to thi s guideline when making its deci sions.92 

86 Protection of Personal and P roperty Ri ghts Act 1988, s 8(a) and 28(a). 
87 Atkin "The courts, famil y contro l and di sability", above n 9, 349. 
88 See below Part II A B 3 The Best Interest Principle. 
89 Protection of Personal and Property Rights Act 1988, s 8(b), 18(3) and (4)(a), 28(b) and 36( 1). 
90 Atkin "The courts, famil y contro l and di sability", above n 9, 350. 
91 Protection of Personal and Property Ri ghts Act 1988, ss 18(4)(a) and 36( 1). 
92 Protection o f Personal and P roperty Rights Act 1988, ss 8(b) and 28(b). 
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3 The Best Interest Principle 

The most fundamental principle of adult guardianship Jaw is the best inter-

est principle,93 meaning that the best interest of the concerned person should be of 

paramount consideration. 

Nonetheless, Miller Jin R v R preferred to cover the best interest principle 

when applying the other stated principles (the principle of least restrictive inter-

vention and the principle of encouragement), because these principles "are a surer 

guide to the exercise of the decision-maker' s discretion than a general appeal to 

the welfare principle".94 However, the more general approach of Ellis and Doogue 

JJ is more convincing. In In the Matter of A they pointed out that the whole legis-

lation (the PPPR Act 1988) is nothing other than an endeavour to provide a means 

of decision-making in order to promote the subject person ' s best interest and wel-

fare . Therefore, they rightly rejected to take a too nan-ow and legalistic approach 

which would not serve the legislation 's paramount purpose.95 The best interest 

principle therefore has always to be considered when deci sions on behalf of the 

subject person are made. It can be regarded as the fundamental principle of adult 

guardianship law. 

The best interest principle requires that the subject person 's best interest be 

put above the interests of other people, for example family members . It can even 

include the demand to act contrary the subject person 's wi shes where these wishes 

run counter that person ' s best interest. 96 Apart from that, the best interest principle 

can call for being creative and findin g alternative solutions for a problem apart 

from the obvious possibilities. Therefore, the principle requires intense preoccu-

pation with the subject person 's affairs and sun-oundings. 

This leads to the diffi cult questi on how exactl y the contents of a person 's 

best interest are to be determined. The notion - admittedl y97 
- requires interpreta-

93 Protec ti on of Personal and Property Ri ghts Ac t 1988, ss l 2(5)(b), 18(3), 3 1 (5)(b), 32(3)(b) and 
36(1 ). 
94 [2004) NZFLR 797 para 63 (HC). 
95 

[ l 996) NZFLR 359, paras 37 1-372 (HC) . 
96 Lex isNex is, John Lulich (ed), Famil y Law Service, Protection of Personal and Property Rights 
Act, above n 25, para 7 .80 l. However, it is unc lea r whether the protection of Personal and Prop-
ert y Rights Act does confer the power to coerce such decisions agai nst the person's will , even 
though they are in that person's best interest, see D F Dugdale "Coercing the di sad vantaged" 
[2002] NZLJ 170. 
97 As Miller J in R v R, above n 94, para 63, po inted out, the content of the be t interest principl e 
is less sure than of the other principles of adult guardianship law. 
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tion. On first sight, the best interest principle seems to be paternalistic in nature. It 

seems to suggest that someone else should decide what is "best" rather than the 

concerned person's views being determinative.98 However, the case law suggests 

otherwise. In R v R it was held that the Court has "to make a decision that the per-

son would make if capable and fully informed".99 A similar subjective approach 

has been taken in Re Lane where Judge Inglis found that the "manager must place 

himself in the protected shoes and do what the protected person would have 

done". 100 Equally, it has been decided that, where the Comt according to s 55 of 

the PPPR Act 1988 authorises the manager to execute a will on behalf of the pro-

tected person, the task is "to give effect to what the testator with all his or her 

traits and foibles would have seen fit to do if now able to do it" .101 This subjective 

approach is highly commensurate with the other principles of adult guardianship 

law, especially with the principle of least restrictive intervention. This is because a 

decision by the Court, the welfare guardian, or the manager on behalf of the pro-

tected person is nothing else than a denial of that person's freedom to make his or 

her own decisions. But where the decision made by someone else is guided by the 

views and values of the protected person, that person's freedom gets restricted 

less than it would if the decision-making body could enforce its own ideas or refer 

to the ideas of the "average reasonable person" . Besides that, the subjective ap-

proach is more commensurate with the principle of promoting the person's auton-

omy and self-determination, as it helps realising this person ' s personal values and 

beliefs. 102 

The best interest of the protected person must be determined subjectively 

whenever possible and is of paramount consideration throughout the whole adult 

guardianship law. 

In practice it is often very difficult to determine the best interest from the 

concerned person's viewpoint. Mentally confused people in particular are often 

not able to communicate their personal values and beliefs. 103 In these situations it 

98 Atkin "The courts, family control and disability", above n 9, 350. 
99 Above n 94 , para 75, Miller J. 
100 Above n 71 , 82. 
101 K v Public Trustee [1995] NZFLR 249, 257 (HC) Morri s J. 
102 Anne Bray "The Protection of Personal and Property Ri ghts Act 1988: Progress for people with 
disabiliti es'1" Part II (1996) 2 BFLJ 64, 65 ["Part II] . 
103 Interview with D, anonymous Pakeha olicitor (the author, Tauranga, 6 October 2006). 
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is extremely difficult to determine the concerned person's best interest, when the 

decision-making body is not closely familiar with this person's personality. 

C Shortcomings of the Current System of Decision-Making 

The current regime already addresses the most important issues of this area 

of law in a way that is quite satisfying. It acknowledges that the best interest of 

the concerned person should be of paramount consideration , it provides for proce-

dural safeguards such as the monitoring function of the Family Court, it allows for 

the participation of the concerned person's family and other people who have an 

interest in that person's well being and protection, and, last but not least, sets up 

fundamental principles of decision-making which function as both safeguards and 

means to advance the protected person's wellbeing. 104 Nevertheless, there are 

some aspects of the current system that still need further consideration and 

amendment. 

1 Determination of the Protected Person's Best Interest 

As seen above, ' 05 it is a fundamental principle of adult guardian-

ship law that the concerned person's best interest is of paramount consideration. 

Thereat, the principle of least restrictive intervention calls for a subjective ap-

proach when determining what actually constitutes this best interest. Taking into 

account the concerned person's personal views and values requires a certain fa-

miliarity with that person. Where the concerned person has granted someone he or 

she is trusting with enduring powers of attorney, or where a family member is 

acting as welfare guardian or manager, this is not so much of a prob lem. These 

people know the protected person usually very well and can therefore estimate 

how that person would have decided if he or she was still capable of doing so. 

However, in many cases it is the Court or a welfare guardian or manager from 
outside who makes the decision on behalf of the protected person. 

104 Atkin "The courts , family control and disability", above n 9,349. 
105 See above Part II B 3 The Best Interest Principle. 
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The deciding judge may not have met the person subject to the application 
before, so that he or she will have difficulties determining what actually lies in the 
that person 's best interest. Of course the Court can collect evidence, '06 including 
the calling of witnesses 107 and reports. 108 Furthermore, it can serve family mem-
bers, who are close with the subject person, with notice so that they have a right to 
appear before the Cou11 and to be heard as a party. 109 By these means the Court 
can acquire knowledge about the concerned person's living situation, and maybe 
even about his or her personal views and values. But, considering the short 
amount of time available and the busy atmosphere of Court proceedings, this ac-
quired knowledge will only be vicarious and superficial. A Cou11 will never be 
able to reach the same familiarity with the subject person's values and views as 
the familiarity resulting from a longstanding close family relationship. Besides, 
judges do not have any personal relationship with the subject person and are 
therefore much less affected to this person than a ca1ing family member. Subse-
quently, they put less effort in the determination of what really is in the subject 
person's best interest. 

All these considerations are equally true for managers or welfare guardians 
coming from outside. Although they are required to get familiar with the con-
cerned person by consulting that person and others who have an interest in that 
person's wellbeing, 110 their insight will never reach as deep as the familiarity of 
family members. 

For these reasons it is desirable to introduce alternative ways of decision-
making that allow for a deeper insight in the concerned person 's personal values 
and views. This is because the best interest of that person is of paramount impor-
tance whenever a decision is made on his or her behalf, and needs to be deter-
mined subjectively, ie based on the person's personal views and values. 

106 Protection of Personal and Property Rights Act 1988, s 77. 
107 Protection of Personal and Property Rights Act 1988, s 78. 
108 Protection of Personal and Property Rights Act 1988, s 76. 
109 Protection of Personal and Property Rights Act I 988, s 63(3). 
110 Protection of Personal and Property Ri ghts Act 1988, ss 18(4)(c) and 43. 
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2 No Reference to Cultural Diversity - Especially Maori Culture 

The current regime recognises the concerned person first of all as an indi-
vidual.111 It does so by emphasising this person's individual civil rights and free-
dom11 2 and putting his or her individual best interest in the foreground. 11 3 At the 
same time the current adult guardianship law fails to recognise the concerned per-
son within his or her cultural and ethnical environment. Especially in Maori cul-
ture the wider family (whanau 114

) is of special cultural value and importance. An 
interviewed Maori solicitor explained that within a Maori family the members 
have responsibility towards each other. This concept of family responsibility 
within a whanau is much more developed than in Pakeha culture. It is not re-
stricted to the children of the whanau, but also valid for adult family members. 
That means, where an adult family member is in need of care or protection the 
whanau is called upon to help. 115 This idea of family responsibility is currently 
not reflected in New Zealand's adult guardianship law. 116 

It is true that the concerned person ' s wider family can be included in the 
decision-making process, 11 7 since welfare guardians and managers have a duty to 
consult such persons that - in the welfare guardian's respectively the manager's 
opinion - may be able to provide some advice. 11 8 However, paiticipation is not 
guaranteed because, firstly , the welfare guardian and the manager may not be of 
the opinion that the wider family is competent to advise, and secondly, the duty to 
consult reaches only as "far as [it] may be practicable" 11 9 and is therefore quite 
vague. In practice, the wider family is usually not included in the decision-making 
process. 120 

111 Atkin "The courts, family contro l and disability", above n 9,353 . 
11 2 LexisNexis , Jo hn Lulich (ed), Family Law Service, Protection of Personal and Property Rights 
Act, above n 25, para 7.801. 
113 See above Part II B 3 The Best Interest Principle. 
114 The New Zea land Oxford Dictionary (Oxford University Press, Melbourne, 2005). 
11 5 Interview with K, anonymous Maori so li citor (the author, Wellington, 20 October 2006); Inter-
view with T, anonymous Maori law-related educat ion Co-ordinator (the author, Wellington , 26 
Oi;;tober 2006), 
116 Atkin "The courts, family control and di sability", above n 9, 353. 
11 7 Atkin "The courts, family control and di sability", above n 9,365 . 
11 8 Protecti on of Personal and Property Rights Act 1988, ss 18(4)(c)(i i) and 43(1 )(b) . 
119 Protecti on of Personal and Property Ri ghts Act 1988, ss 18(4)(c) and 43( 1). 
120 See above Part 11 A 2 The Welfare Guardian (Personal Affairs) and Part 11 A 3 The Manager 
(Property Affairs). 
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The same is true where the decision is made by the Court. It is true that the 
Court is obliged to consider the views of all parties, 121 but members of the wider 
family become parties of the proceedings only when the Court decides to serve 
them with notice, 122 which in practice seldom happens. 123 

The critical point about the wider family being excluded is not only that it 
contravenes the Maori understanding of family responsibility, but also that an 
important part of the concerned person's identity is neglected: his or her cultural 
background. It is the people of the same kind, ie the wider family, that understand 
the significance of this background best, while others' comprehension often is 
only very limited. 

For these reasons a more binding reference to the individual's wider fam-
ily and its cultural value and responsibility is desirable, especially when having 
regard to the fact that approximately 15 %124 of New Zealand's population are 
Maori. 125 

3 The Concerned Persons' Readiness to Accept Heteronymous Decisions 

These considerations about the cultural value of the wider family , espe-
cially in Maori culture, lead to another shortcoming of the current regime, again, 
especially with regards to Ma01is. Where the decision made on behalf of the pro-
tected person is not coming from the family but from an outside institution, the 
concerned person is less likely to accept this decision . In particular, Maori who 
are used to being protected by their families may find the intervention by a Court 
or other outside person disturbing. Besides, as several interviewed Maoris work-
ing in the area of legal advice reported, Maoris tend to be suspicious when it 
comes to the use of and the trust in ew Zealand's legal system, which is - at 

121 LexisNexis John Lulich (ed), Family Law Service, Protection of Personal and Property Ri ghts 
Act, above n 25, para 7.875. 
122 Protection of Personal and Property Rights Act I 988, s 63( l )(g) and (3). 123 Interview with D, anonymous Pakeha solicitor (the author, Tauranga, 6 October 2006). 124 See the website of Statistics New Zealand which contains the latest cen us ' figures fro m 2001 
<http://www.stats.govt.nz/census/2001-census-statistics/default.htm> (last assessed on 9 Septem-
ber 2006). 
125 WR Atkin '·Adult Guardianship Reforms - Reflections on the New Zealand Model" ( 1997) 20 
Int ' I JL&Psychiatry 77, 95 ["Adult Guardianship Reforms - Reflections on the New Zealand 
Model"]. 



least from their point of view - mainly established and organised by Pakeha peo-

ple and ideas. 126 

While this is particularly true only for Maori people, the lack of accep-

tance of decisions made by outside institutions can also be a problem where the 

concerned person is not Maori. It should be considered that people who become 

subject to the adult guardianship legislation often suffer from mental disease or an 

intellectual handicap and are therefore often distrustful towards unfamiliar people 

and institutions. One of the interviewed solicitors observed that the concerned 

persons often feel comforted when family members take care of them. 127 Since the 

protected person's acceptance of the protecting decision is often very important 

for the success of the intended help, it is desirable to create a law that promotes 

this acceptance. 

4 The Dominant Role of the Family Court 

The current adult guardianship law is characterised by the dominant role of 

the Family Court. 128 The Court can intervene in the concerned person's life by 

making any order it thinks approp1iate, 129 as long as it has jurisdiction 130 and has 

regard to the guiding principles. 131 Besides, it has control over the welfare guard-

ian, the manager and any attorney with enduring powers, since it has the power to 

review their decisions and to give directions. 132 Furthermore, it decides which 

persons are served with notice and consequently become parties of the proceed-
ings.133 

This concept of a strong Court with wide discretionary powers concerning 

the intervention in an individual's life may not be disturbing in a Common Law 

country, where the Courts generally are very powerful. It would be, however, 

quite disturbing in a Civil Law country. For example in Germany the Court has 

126 Interview with K, anonymous Maori so licitor (the author, Wellington , 20 October 2006). 
127 Interview with D, anonymous Pakeha so licitor (the author, Tauranga, 6 October 2006). 
128 Atkin "The courts, family control and di sability", above n 9, 348 . 
129 See for the most important examples Protection of Personal and Property Rights Act 1988, ss 
10, 12 and 31. 
130 Protection of Personal and Property Rights Act 1988, ss 6 and 25. 
131 Protection of Personal and Property Ri ghts Act 1988. ss 8 and 28, including the best interest 
principle, see above Part II B 3 The Best Interest Principle. 
132 Protection of Personal and Property Rights Act 1988, s 10(4), 38(2), 89 and 103. 
133 Protection of Personal and Property Rights Act 1988, s 63( I )(g). 
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only a monitoring function in matters of adult guardianship law and cannot make 
any specific orders. 134 Although New Zeal and obviously is a Common Law coun-

try, this difference can at least be an incentive to question the dominance of the 

Family Court within New Zealand ' s adult guardianship law. 

Decisions made under the PPPR Act 1988 mostly require investigations 

within the concerned person's private sphere. Very intimate details , eg regarding 

that person ' s mental condition or very personal beliefs, have to be scrutinised. 

This sensitive subject matter suggests that investigations be entrusted to private 

institutions (such as the concerned person 's family) rather than to official deci-
sion-making bodies. The private environment of a concerned person appears to be 

a more appropriate forum to discuss these ptivate issues and should therefore be 
used in the first place. 

This does not imply that the monito1ing function of the Court should be 
abrogated. Procedural safeguards and control of decision-making are essential. 

But the Court' s powers to intervene in an individual's private life should be re-

stricted. 

III THE FAMILY GROUP MODEL UNDER THE CHILDREN, YOUNG 
PERSONS, AND THEIR FAMILIES ACT 1989 

Following the recommendations of The Report of the Ministerial Advisory 
Committee on a Maori Perspective f or the Department of Social Welfare, 135 the 
family group conference was introduced in the course of the Children , Young 
Persons, and Their Families Act 1989. The underl ying objective was to ac knowl-

edge the significance of a child 's wider fa mil y, especiall y with respect to Maori 

culture, 136 and to empower the family in terms of deci sion-making concerning 

their children 's problems. 137 

134 BUrgerliches Gesetzbuch, §§ 1908 I l and 1837 II l. 
135 P UAO-TE-ATA-TU The Report of the Mini steria l Adv isory Committee on a Maori Perspec-
tive for the Department of Soc ial Welfare (September 1988, Wellington), Recommendation 4. 
136 W R Atkin "The courts and child protection - aspects of the Children, Young Persons, and 
Their Fa milies Act 1989" (1990) 20 VUWLR 3 19, 320 and 327 ["The courts and child protec-
ti on"]. 
137 Lex isNex is, John Lulich (ed), Family Law Service, Children, Young Persons, and Their Fami -
li es Act (online commentary, LexisNex is, Wellington, 1980) para 6.551 
<http ://he l icon. vuw .ac. nz:2467 /nz/legal/results/docv iew/docview.do ?ri sb=2 l _T701 37 4 726&forma 
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A Procedure 

Where a child is in "need of care or protection", 138 for example where a 
child has been physically or sexually abused, 139 the law gives the family as a 
group the authority to make a decision and find a solution for the child. 140 

It is the Care and Protection Co-ordinator's 141 responsibility to convene a 
family group conference when someone who is concerned with the child's wellbe-
ing reasonably believes that a child is in need of care and protection .142 This 
someone can for example be a social worker, 143 a member of the police, 144 or an 
institution being concerned with the child 's welfare. 145 ·In preparation of the fam-
ily group meeting the Co-ordinator, who is guiding the whole proceedings, 146 has 
to consult with the child's family regarding the organisational details of the meet-
ing147 and to make sure that all information and advice necessary for the confer-
ence's work will be available for the actual meeting. 148 In the course of this meet-
ing the attending family members can make decisions , recommendations or plans 
in order to regulate the problematic situation. 149 The Act does not say whether the 
decision by the family group conference can be a majority decision or whether it 
has to be unanimous. However, the latter was assumed in CMP v D GSW. 150 The 

t=GNBFULL&sort=BOOLEAN&startDocNo=l l&resultsUrlKey=29_T701374729&cisb=22_T70 
1374728&treeMax=false&treeWidth=O&csi=274493&docNo=l3> (last accessed 24 August 
2006). 
138 For a comprehensive definition see Children, Young Persons, and Their Families Act 1989, s 
14. 
139 Children, Young Persons, and Their Families Act 1989, s 14(l)(a). 
14° Children, Young Persons, and Their Families Act 1989, 28. 
141 According to s 423 of the Children, Young Persons, and Their Families Act 1989 the chief 
executive of the Government Department of Chi ld , Youth, and Family Services appoints a suffi-
cient number of Care and Protection Co-ordinators. 
142 Children, Young Persons, and Their Families Act 1989, s 20; see also Atkin "The courts and 
child protection", above n 136,328. 
143 Children, Young Per ons, and Their Families Act 1989, ss 17(2) or 18(1). 
144 Children, Young Persons, and Their Families Act 1989, ss 17(2) or 18(1). 
145 Children, Young Persons, and Their Families Act 1989, s 19(l )(a). For a comprehensive over-
view of all possible initiators of family group conference proceedings see LexisNexis. John Lulich 
(ed), Family Law Service, Children, Young Persons, and Their Families Act, above n 137, para 
6.560. 
146 See Children, Young Persons, and Their Families Act 1989, s 424; see also Atkin "The courts 
and child protecti n", above n 136, 328. 
147 Children, Young Persons, and Their Families Act 1989, s 2 1 (b). 
148 Children, Young Persons, and Their Families Act 1989, 23. 
149 Children, Young Persons, and Their Families Act 1989, s 29(1) . 
150 (1997] NZFLR l, 38 (HC) Elias J; See al o The General's Manager's Office, New Zealand 
Children & Young Persons Service "Critical analysis ofFGCs: a response" [1993) I BFLJ 7, 8. 
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experience is that in over 85% the family group conference could reach an agree-
ment.1 s1 

It should be noted that the Family Court's jurisdiction is, in most cases, 
constrained until a family group conference has been held. 152 This makes the con-
ference a mandatory pre! iminary proceeding. 

B Effects of the Family Group Conference's Decision 

Principally, the Chief Executive shall give effect to the decision of the 
family group conference, unless it is "clearly impracticable or clearly inconsistent 
with the principles" of the Act. 153 In most cases, however, this "veto" was not 
necessary. 154 The Family Court functions as a second safeguard, 155 at least where 
the matter is brought before the Court after the family group conference has been 
concluded with an agreement. 156 Where the Court considers the conference's de-
cision impracticable or inappropriate, it can override the conference's decision. 157 

Thus, the final responsibility stays with the Family Court. 158 However, the opinion 
of the family group conference usually will be highly influential when the Court 
makes its decision. 159 

151 The General's Manager 's Office, above n 150, 7. 
152 Children, Young Persons, and Their Families Act 1989, s 72. 
153 Children, Young Person , and Their Families Act 1989, s 34(1). Note, however, the exception 
of the family group·s autonomy where the proceedings have been initiated under s 18(1) of the 
Act, ie based on the report of a member of the police or a social worker. In these cases the Co-
ordinator has to seek agreement with the reporting person, see Children. Young Persons, and Their 
Families Act 1989, s 30(l)(a)(ii). 
154 Marie Connolly "An Act of Empowerment: The Children, Young Persons and their Families 
Act ( 1989)" ( 1994) 24 Br J Social Wk 87, 94. 
155 Re Children (1990) 6 FRNZ 55, 57 (FC) Judge Inglis QC. 
156 See LexisNexis, John Lulich (ed), Family Law Service, Children, Young Persons, and Their 
Families Act, above n 137. para 6.562 n 5. 
157 Children, Young Persons, and Their Families Act 1989, s 73(1). 
158 Re Children, above n 155, 57 Judge Inglis QC. 
159 Re Children, above n 155. 57 Judge Inglis QC. 
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C Participants of the Family Group Conference 

The persons entitled to attend the family group conference are listed in 
section 22 CYPF Act 1989. Apart from the child, 160 the parents and every person 
being a member of the child's family or whanau are included. 161 However, the 
Co-ordinator can exclude family members if he or she is of the opinion that their 
attendance would not be in the child's best interest or inapprop1iate for any other 
reason. 162 

Beyond that, but not exhaustively, the Co-ordinator, 163 a solicitor repre-
senting the child, 164 and any person whose attendance is commensurate with the 
wishes of the family 165 may attend the conference. 

D Principles of Decision-Making 

The family group conference is bound to the principles set up in sections 5, 
6 and 13 CYPF Act 1989.166 This means - inter alia - that decisions are to be 
made in an appropriate time frame, 167 and that the child's wishes should be con-
sidered as far as appropriate. 168 Much more importantly, however, the family 
group is bound to the best interest principle; ie the interest and welfare of the child 
is of first and paramount consideration. 169 Consequently, the family members are 
obliged to put their own interests behind the interests of the child. 

16° Children, Young Persons. and Their Families Act 1989, s 22(l)(a). 
161 Children, Young Persons, and Their Families Act 1989, s 22(l)(b). 
162 Children, Young Persons, and Their Families Act 1989, s 22(l)(b). 
163 Children, Young Persons, and Their Families Act 1989, s 22(l)(c). 
164 Children, Young Persons, and Their Familie Act 1989, s 22( l)(h). 
165 Children, Young Persons, and Their Families Act 1989, s 22(l)(i). 
166 Children, Young Persons, and Their Families Act 1989, s 29(2). 
167 See Children, Young Persons, and Their Families Act 1989, s S(t). 
168 See Children, Young Persons, and Their Families Act 1989, s S(d). 
169 See Children, Young Persons, and Their Families Act 1989, s 6. 
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IV PROS AND CONS OF THE FAMILY GROUP CONFERENCE BEING 
INTRODUCED FOR THE AFFAIRS OF ADULT FAMILY MEMBERS 

The question whether or not the family group conference should be intro-
duced as an additional means of decision-making for adult guardianship matters 
requires consideration of many different aspects on different levels . First of all, 
the introduction of a new deci sion-making model should, at least pa11ly, be able to 
remedy the shortcomings of the current system, because otherwise there would be 
no point for making a change. Secondly, there is a need for the family group con-
ference being commensurate with the guiding principles of adult guardianship 
law. Lastly, the model itself must be a feasible and desirable way of decision-
making, especially for the intended use for adult guardianship matters. 

A Would the Introduction of the Family Group Model Remedy the Short-
comings of the Current Adult Guardianship Law? 

1 Shortcoming 1: Difficulties in the Determination of the Best Interest 

One of the CUITent system's shortcomings has been identified as the diffi-
culty to determine the concerned person's best interest. 170 This is because the best 
interest has to be derived from the protected person 's subjective viewpoint in or-
der to intervene as little as possible in this person's life and freedom. 171 This ap-
proach requires a high degree of familiarity with the personal beliefs, values and 
views of the protected person. Regularly, judges, welfare guardians and managers, 
who do not have a longstanding fami ly or friendship relationship with the con-
cerned person, do not have this familiarity. And, as an interviewed solicitor 
stated, 172 in most cases it is impossible to communicate with the protected persons 
about these questions, as they are often mentall y confused. This is not surprising, 
when the question is supposed to be: "How would you decide, if you were able 
to?" A solution would be to consult people, who know the concerned person very 
well, about thi s person's personal values and views. Family member often have 

170 See above Part II C l Determination of the Protected Person 's Best Interest. 17 1 See above Part II B 3 The Best Interest Principle. 
172 Interview with D, anonymous Pakeha so li citor (the author, Tauranga, 6 October 2006). 
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expe1ienced each other's attitudes within their long-standing family relationship 
and in many different situations in life. So, their advice on the concerned person's 
subjective best interest can be very valuable. However, as seen above, welfare 
guardians and managers tend to consult only with the immediate family, if at 
all. 173 Similarly, the Courts usually serve only the subject person's children, par-
ents, and siblings with notice of the proceedings. 174 Some argue that this is suffi-
cient family involvement. 175 

However, the current family involvement practice is missing out on some 
benefits regarding the determination of the concerned person's best interest, 
which a family group conference, ie the involvement of the wider family, would 
have to offer. The introduction of the family group model for adult guardianship 
matters would institutionalise the participation also of wider family, even where it 
is not obvious from the beginning in which way they could contribute to the solu-
tion. It should be considered that, even where family members have not had any 
contact with the concerned person for years , they may still have a deep under-
standing of this person's personality. Apa1t from that, experiences with the family 
group conference in the context of the CYPF Act 1989 have shown that large fam-
ily groupings can offer a wider range of experiences and skills and often result in 
creative and feasible solutions. 176 The cooperation within the wider family can be 
(re-) strengthened for the benefit of the adult family member who is needing help. 
For example, an aunt or cousin may be able and willing to provide some help in 
the day-to-day care of the concerned person or can assist with legal skills in prop-
erty matters. Since the finding of innovative solutions is part of the task to deter-
mine the subject person's best interest, 177 these opportunities should not be left 
out. Although the current system already provides avenues for family participa-
tion, the institutionalisation of the family group conference would be able to ad-
vance the best interest of the concerned person additionally. 

173 See above Part ll A 2 The Welfare Guardian (Personal Affairs) and Part II A 3 The Manager 
(Property Affairs). 
174 See above Part II A I (c) Procedure. 
175 Interview with D, anonymous Pakeha o li citor (the author, Tauranga, 6 October 2006). 
176 Marie Connolly, above n 154, 98. 
177 See above Part II B 3 The Best Interest Principle. 

24 



2 Shortcoming 2: No Reference to Maori Culture and Cultural Diversity 

The current regime of adult guardianship law contains no reference Maori 
culture. The introduction of the family group conference would redress this short-
coming, since this decision-making model is based on the Maori concept of fam-
ily responsibility within the wider family. 178 Wherever a family member, no mat-
ter whether adult or child, is in need for help, the family members of the wider 
family, the whanau, are called upon and are obliged to help.179 However, one of 
the interviewed Maoris stated that the family group conference as it currently 
works under the CYPF Act 1989 reflects rather the Pakeha interpretation of Maori 
culture that real Maori culture, because the whole process is controlled by the 
Care and Protection Co-ordinator and not by the concerned family. 180 This , how-
ever, is rather a question of the way the decision-making procedure and the role of 
the Co-ordinator are drafted. Since the introduction of the family group confer-
ence for matter of adult guardianship law would require new legislation , this issue 
can be considered for the actual drafting of the new provisions. It will be dis-
cussed later in this research paper. 181 The fact remains that the basic idea of a fam-
ily group conference being responsible for problems concerning individual family 
members originates from Maori values and is an important feature within their 
culture and their everyday way of handling these problems. 

Since Maori constitute a considerable part of New Zealand's society,182 it 
is highly desirable that legislation does not ignore their culture and values. 183 The 
introduction of the family group conference for matters of adult guardianship 
would also be a sign of respect towards their culture. More practically, it would 
enable them to handle their affairs in the Maori way. 

178 See PUAO-TE-ATA-TU The Report of the Mini steri al Advisory Committee on a Mao ri Per-
spective for the Department o f Social Welfare (September 1988, Wellington), Annex 2, 52. 
179 See above Part lI C 2 No Reference to Cultu ra l Di versity - Espec iall y Maori Culture. 
180 Interview with K, anonymous Maori so li ci tor (the author, Wellington, 20 October 2006). 
18 1 See below Part V How Should the Famil y Group Confere nce Work Regarding the Affairs of 
Adult Family Members? 
182 See the website o f Stati stics New Zea land whic h contains the latest census' fi gures fro m 200 l 
<http://www.stats.govt.nz/census/2001-census-stati stics/default.htrn> (last assessed on 9 Septem-
ber 2006). 
183 Atkin "Adult Guardianship Reforms - Re fl ecti ons on the New Zealand Model", above n 125, 
95 . 
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But the introduction of the family group conference is not only desirable 
with view of the respect for Maori culture, but al so for other reasons originating 
from the cultural diversity of New Zealand's population. The incorporation of the 
wider family in the decision-making process would make it easier to take into 
account the needs , values and beliefs of the particular cultural or ethnic group to 
which the concerned person belongs. 184 Since this cultural or ethnic background 
forms part of the concerned person's identity, it must be considered when deter-
mining this person ' s subjective best interest. The family of the person subject to 
the proceedings have the same cultural or ethnical background. Therefore, they 
are more able than others to understand and implement their specific values and 
beliefs appropriately. This is not only true for Maori families , but also for families 
with a Jewish, Islamic, European or any other background. 

3 Shortcoming 3: Lack of Acceptance of Heteronymous Decisions 

The core problem in adult guardianship matters is that the concerned per-
sons are - for whatever reason - not able to make "healthy" decisions for them-
selves. They are not capable of realising their best interest by themselves and 
therefore need help from the outside. Effective help can only be provided by giv-
ing the authority of decision to some else rather than leaving it with the concerned 
person. 185 Regularly, it is essential for the success of the intended help that the 
concerned person accepts the heteronymous decision and "cooperates" . 

However, most of the persons subject to proceedings under the PPPR Act 
1988 are mentally confused, which leads them to be di strustful towards official 
and unfamiliar decision-making bodies, such as Courts. The phenomenon of dis-
trust is even more apparent within the Maori population. As several interviewed 
Mao1is explained, many Maori generally are suspicious towards official institu-
tions as they regard them as Pakeha established and controlled.186 

184 See LexisNexis, John Lulich (ed), Famil y Law Service, C hildren, Young Persons, and Their 
Families Act, above n 137, para 6.55 3. 
185 See above Part I Introduction. 
186 Interview with K, anonymous Maori so li c itor (the author, Wellington, 20 October 2006); Inter-
view with T, anonymous Maori law-related education Co-ordinator (the author, Wellington, 26 
October 2006). 
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The introduction of the family group conference could help to circumvent 

this problem; firstly, because the family group conference corresponds with the 

Maori way of decision-making, and secondly, as an interviewed solicitor ob-

served, people usually feel comforted when it is the family who is taking care of 

them. 187 Another (Maori) interviewee said that Maori in particular would accept 

heteronymous decisions much better if they are made by their family instead of an 

official and impersonal institution like a Court. 188 

4 Shortcoming 4: Dominant Role of the State 

Above it has been identified as desirable to restrict the dominant role of 

the Family Court since the issues under investigation are often very intimate and 

p1ivate. 189 Accordingly, one of the reason for introducing the family group con-

ference with the CYPF Act 1989 was the prevention of over-regulation and the 

protection of the concerned families from the interference of over-zealous profes-

sionals. 190 By strengthening the concept of family responsibility the role of the 

state and the Family Court has been limited and families have been empowered to 

find their own solutions for problems occurring within their family. 191 An inter-

viewed Maori Care and Protection Co-ordinator expressed the view that the con-

cept of decision-making by the wider family has turned out to be very successful 

and desirable. 192 

Apart from the privacy aspect, it has to be considered that one of the rea-

sons for this success may be the consideration that family members often feel in-

hibited when they have to express their views in front of a Court or in other offi-

cial meetings in the presence of professional social workers, experts etc. 193 The 

187 Interview with D, anonymous Pakeha solicitor (the author, Tauranga, 6 October 2006) . This 
view was shared by another interviewee, see Interview with T, anonymous Maori law-related 
education Co-ordinator (the author, Wellington, 26 October 2006). 
188 Interview with T, anonymous Maori law-related education Co-ordinator (the author, Welling-
ton , 26 October 2006). 
189 See above Part II C 4 The Dominant Role of the Family Court. 
190 See LexisNexis, John Lulich (ed), Family Law Service, Children, Young Persons, and Their 
Families Act, above n 137, para 6.551. 
191 See LexisNexis, John Lulich (ed), Family Law Service, Children, Young Persons, and Their 
Families Act, above n 137, para 6.551. 
192 Interview with W, anonymous Maori Care & Protection Co-ordinator (the author, Wellington, 
11 September 2006). 
193 David Geddis "A critical analysis of the family group conference" (1992) 3 BFLJ 141, 142. 
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family group conference can cope with this problem. Section 22(2) CYPF Act 
1989 offers the opportunity to hold family discussions or deliberations in private. 
This is only an option; the family is free to request any person attending the fam-
ily group conference to be present during discussions. 194 However, private family 
discussions have proven to be very fruitful and have been experienced positively 
by their participants. 195 In particular, intimate knowledge, which can help to find 
innovative solutions, is more likely to be disclosed during private discussions. 196 

Therefore, Co-ordinators keep encouraging ptivate family discussions. 197 Apart 
from this specific possibility, family group conferences generally are more infor-
mal than Court proceedings, which can further the free and open exchange of 
ideas between the participants. 198 

However, one has to be careful not to simply shift the dominant role of the 
state from the Family Court to the Care and Protection Co-ordinator. Even though 
a Co-ordinator does not have the same "intimidating" position a judge might have, 
his or her influence within the whole process can be very strong. This issue will 
be discussed later in this research paper. 199 

However, the Family Court and the Co-ordinator must function as safe-
guards, even though their role is a limited one. 200 Otherwise, conflicts of interests 
within the family or other reasons could result in solutions that are not in the best 
interest of the concerned person. These issues will be discussed shortly. 201 In the 
context of the CYPF Act 1989 it has been observed that "the courts have deliber-
ately been made a "last p01t of call" by giving the first instance authority to the 
f · 1 f 202 am1 y group con erence. 

In sum, this result is desirable for two reasons. Firstly, the investigation of 
intimate personal details should be imposed on the concerned person's family 
rather than on official institutions. Secondly, the informal atmosphere of family 
group conferences can enhance the free and uninhibited exchange of views and 

194 Children, Young Persons, and Their Families Act 1989, s 22(2). 
195 Connolly, above n 154, 93. 
196 Atkin "The courts and child protection", above n 136, 330. 
197 Connolly, above n 154, 93. 
198 Atkin "The courts and child protection" , above n 136, 330. 
199 See below Part V How Should the Family Group Conference Work Regarding the Affairs of 
Adult Family Members? 
200 LexisNexis, John Lulich (ed), Family Law Service, Children, Young Persons, and Their Fami-
1 ies Act, above n 137, para 6.551. 
201 See below Part IV C Consideration of the Objections Against the Family Group Model As 
Such. 
202 Atkin "The courts and child protection", above n 136, 342. 
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ideas between family members, and thus further the finding of solutions that are in 

the concerned person's best interest. 

5 Summary 

As stated earlier,203 the identified shortcomings of New Zealand's adult 

guardianship law are not serious. The system already addresses the most impor-

tant issues appropriately. Nonetheless, the family group conference has some 

benefits to offer that would improve the current adult guardianship law. It would 

be easier to determine the concerned person's best interest. The included reference 

to cultural diversity, especially regarding Maori culture, is highly desirable. Be-

sides, when decisions were made by the concerned person 's wider family rather 

than by official institutions, the readiness to accept these decisions could be ad-

vanced. And lastly, it would be possible to restrict the dominant role of the Family 

Court a little bit. 

B Would the Introduction of the Family Group Model Serve the Principles 

of Adult Guardianship Law? 

The current adult guardianship law is guided by principles that work both 

as safeguards and as means to enhance the welfare of the concerned person.204 

Because of the significance of these principles it is important that any new deci-

sion-making model is commensurate with them. Therefore, the family group con-

ference has to serve the best interest principle205 as well as the principle of en-

couragement206 and the principle of least restrictive intervention.207 

~Ol See above Part II C Shortcomings of the Current System of Decision-Making. 
204 Atkin "The courts, family control and disability", above n 9, 349. 
201 Protection of Personal and Property Rights Act 1988, ss 12(5)(b), 18(3), 31(5)(b), 32(3)(b) and 
36( I) . 
206 Protection of Personal and Property Rights Act 1988, ss 8(b), 18(3) and (4)(a), 28(b) and 36( l ). 
207 Protection of Personal and Property Rights Act 1988, s 8(a) and 28(a). 
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1 Accordance with the Best Interest Principle 

The introduction of the family group conference for matters of adult 
guardianship would enhance and ease the identification of the concerned person's 
best interest. This has been pointed out above and needs no further elaboration.208 

Apart from that, family members are usually more sympathetic for the 
concerned person's interests than judges or other professionals.209 Therefore, it 
can be expected that they put more effort in the task of finding a solution that is in 
this person's best interest.210 Although this is certainly not true in every single 
case, it is a general thought that is worth to be considered, at least as a side aspect. 

However, concerns regarding the realisation of the child's best interest 
have been expressed regarding family group conferences in the context of the 
CYPF Act 1989. The Mason Report found that by institutionalising family group 
decisions the number of competing interests have been increased. It pointed out 
the risk of family group decisions being "self serving" instead of focusing on the 
child's best interest.211 Indeed, individual family members may have strong 
counter-interests that can tempt them to misuse the institution of the family group 
conference. For example, the daily care for a physically and mentally ill family 
member at home can be very exhausting, enervating and time-consuming. In this 
situation the caring family member may be tempted to vote for the placement of 
the care-needing person in a nursing home, even though the care within a familiar 
environment may serve this person's best interest much better. Situations like this 
can be problematic, because it is not the purpose of family group conferences to 
provide an avenue for the consideration of the other family members' interests. It 
is rather the interest of the concerned person that has to be of sole and paramount 
consideration. 212 

In this respect the Co-ordinator has an important function as a safeguard. 
He or she has to monitor the decision-making process in order to prevent self-

208 See above Part IV A l Shortcoming 1: Difficulties in the Determination of the Best Interest. 209 Interview with T, anonymous Maori law-related education Co-ordinator (the author, Welling-ton, 26 October 2006). 
110 See LexisNexis John Lulich (ed), Family Law Service, Protection of Personal and Property Rights Act, above n 25, para 7.825. 
211 Ken Mason (ed) Review of the Children, Young Persons and Their Families Act 1989 (Report of the Ministerial Review Team to the Minister of Social Welfare, Department of Social Welfare, Wellington, 1992) , 12. 
212 See above Part III D Principles of Decision-Making. 
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serving decisions that are not in the concerned person's best interest. The Family 
Court has the role of a second safeguard and can intervene where the family has 
insisted on a decision contradicting the best interest principle.2u In most cases, 
however, it can be assumed that the family is interested in finding an appropriate 
solution and does not intend to simply "get rid" of the help-needing family mem-
ber by means of the family group conference.214 

In sum, the family group conference serves the best interest principle, at 
least partly, better than the current system, although possible conflicts of interests 
must be watched. 

2 Accordance with the Principle of Encouragement 

Several psychological aspects of the family group model can encourage 
the concerned person to use and develop his or her remaining skills and to live as 
autonomously as possible. As seen above, decisions made by the own family are 
easier to accept than decisions by official and impersonal institutions (like 
Courts), because people generally are less suspicious towards their own caring 
family members. 215 This acceptance and the concerned person's feeling of being 
looked after by his or her loved ones can further this person's willingness to "co-
operate" and to actively take part in the whole endeavour to find the most appro-
priate solution. In this respect the family group model can further the principle of 
encouragement. 

3 Accordance with the Principle of Least Restrictive Intervention 

Compared with Court proceedings family group conferences are less for-
mal and have a less official character.2 16 Both aspects make the whole proceed-
ings less stressful and less intimidating for the concerned person. However, family 
group conferences can be stressful for other reasons, especially where the in-

213 Re Children, above n 155, 57 Judge Inglis QC. 
214 Interview with W, anonymous Maori Care & Protection Co-ordinator (the author, Wellington, 
11 September 2006) . 
2 15 See above Part IV A 3 Shortcoming 3: Lack of Acceptance of Heteronymous Decisions. 216 Atkin 'The courts and child protection" , above n 136, 334. 
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volved family members do not get along with each other and argue a lot. Al-
though conflicts up to a certain extent can be constructive,217 and although the Co-
ordinator is in place to guide the conference appropriately, grave quarrels within 
the family can be a problem. Where quarrels endanger the success of the confer-
ence or cause too much stress for the concerned person, the Co-ordinator should 
make use of the power to exclude individual family members from the confer-
ence.218 Apart from that, it should be noted that the majority of families are not 
dysfunctional in the described way and that related concerns have not manifested 
in practice.219 Thus, the family group model can serve the principle of lest restric-
tive intervention, when handled with the necessary consideration of the concerned 
person's exertion during the proceedings. 

C Consideration of the Objections Against the Family Group Model As 
Such 

So far, it could be shown that the family group model would be able to 
equate the (minor) shortcomings of the current system of adult guardianship law, 
and that this way of decision-making would be commensurate with the current 
system's guiding principles. However, concerns against the family group confer-
ence as such have been expressed in the context of the CYPF Act 1989. These 
concerns might be valid or equally valid if family group conferences were used 
for dealing with the affairs of adult family members who cannot make decisions 
for themselves. Therefore, these concerns have to be investigated more closely 
before any recommendations can be made. Eventually, these concerns turn out to 
be partly justified. However, the advantages of the family group model outweigh 
its minor flaws. Besides, the problems occurring with family group conferences 
can be handled by good drafting of the respective provisions and by the awareness 
of potential conflicts when convening such a conference. Therefore, the introduc-
tion of the family group conference is finally recommended in this research paper. 

217 Connolly, above n 154, 87 ; Sabine Aeschlimann How Could Family Group Conferences Be Used as Decision-Making Forum for Custody and Access Decisions under the Guardianship Act 
1968? (2001) Victoria University of Wellington Research Paper, 33. 218 Children, Young Persons, and Their Families Act 1989, s 22(l)(b). 2 19 Karen Paterson and Michael Harvey An Evaluation of the Organisation and Operation of Care and Protection Family Group Conferences (Department of Social Welfare, Wellington, 1991) 59. 

32 



The expressed concerns can be divided into two main groups. The first 
group sees problems in the way a family functions (respectively does not func-
tion) as a decision-making body. The second main concern regards the role of the 
Care and Protection Coordinator as too strong and dominating. Both concerns 
stand in a strained relationship with each other, because problems within the fam-
ily are sought to be solved by giving more power to the Co-ordinator. Vice versa, 
the mitigation of the Co-ordinator's guiding and monitoring powers may lead to 
more problems in the decision-making process within the family. However, an 
appropriate balance can be struck to make the family group conference work 
beneficially for matters of adult guardianship law. 

1 Concerns Against the Functioning of Family Group Conferences 

(a) General Concerns Against the Functioning of Family Group Con-
ferences 

One of the more general concerns against family group conferences has 
been the consideration that imbalances within the particular family could result in 
one-sided decisions.220 Where the power of decision-making is removed from the 
state, in particular the Family Court, and given to the family group, it has been 
feared that the power of the family "will lie where it is allowed to fall, generally 
on adult males". 221 

While it does not always have to be adult males who take over a dominant 
role within a family (in recent times women can tend to be quite dominant as 
well), there is indeed a risk of some family members taking a stronger influence in 
the decision-making process than others. Like in every group - family or not -
some people tend to take the role of a leader, while others prefer to stay in the 
background. In the context of family group conferences this is not necessarily a 
bad thing, as long as the conference is still able to find a solution that promotes 
the best interest of the concerned person effe~tively, However, family members 

220 Isabel Mitchell "Children's Needs in Practice" in Family Law Conference Papers The Family Court Ten Years On (New Zealand Law Society, Auckland, 1991 ) 75, 77 . 22 1 LexisNexis, John Lulich (ed), Family Law Service, Children, Young Persons, and Their Fami-lies Act, above n 137, para 6.551. 
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who are rather quiet or shy can still be able to contribute to the discussion with 
valuable information, advice and thoughts. Therefore, it is the co-ordinator's task 
to encourage them to speak. This does not necessarily need to happen during the 
actual conference meeting. The Co-ordinator is obliged to prepare the conference 
thoroughly. 222 Part of this should be to talk to the individual family members, 
gather first impressions of their views and ideas, and get an idea how the family 
group conference can be conducted best. During this stage the Co-ordinator 
should encourage each family member to make him- or herself heard during the 
conference. Where this turns out to be too difficult, the Co-ordinator him- or her-
self can repeat the thoughts of the quiet person in the conference so that they can 
be considered in the family discussions. It has to be borne in mind that it is not the 
interest of each family member in participating in the decision-making process 
that is at issue. It is rather the interests and wellbeing of the concerned person, 
whose affairs shall be organised by the conference, that is of paramount consid-
eration. 223 

Therefore, imbalances within the particular family do not necessarily en-
danger the success of a family group conference. Still, the Co-ordinator has to be 
careful and make sure that no valuable information or advice is been overlooked 
due to these imbalances. 

Another general concern is based on the consideration that family mem-
bers are more likely than others to be in a conflict of interest. Accordingly, the 
fear has been expressed that decisions of the family group conference are self-
serving instead of promoting the concerned family member's best interest.224 This 
issue has been touched upon in the context of family members becoming welfare 
guardians or managers,225 and when considering the question whether the family 
group model would serve the best interest principle.226 There, it has been seen that 
- indeed - family members can find themselves in a conflict of interest, especially 
when they are involved in the exhausting, enervating and time-consuming day-to-
day care of the concerned person. However, it has been shown that other aspects, 

222 Children, Young Persons, and Their Families Act 1989, s 21. 
223 See above Part III D Principles of Decision-Making. 
224 Mitchell, above n 220, 77. 
225 See above Part II A 2 The Welfare Guardian (Personal Affairs) and Part II A 3 The Manager 
(Property Affairs). 
226 See above Part IV B l Accordance with the Best Interest Principle. 
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such as the high degree of familiarity between family members227 and their affec-
tion towards each other, 228 outweigh this potential risk. Besides, the Family Court 
functions as a safeguard and can intervene where the result of a family group con-
ference is "self-serving" rather than enhancing the concerned person's best inter-
est. 229 

From a more practical point of view, experiences have shown that some-
times families are unable to reach any agreement because there is too much quar-
relling in this particular family and family members are unable to communicate 
with each other.230 An interviewed Care and Protection Co-ordinator reported that 
sometimes she had to deal with very complex and deeply problematic family rela-
tionships.231 Solicitors working in this area of family law expressed their view that 
the success of a family group conference is highly dependent on both the skills of 
the particular Co-ordinator232 and the family's ability to communicate with each 
other.233 Disputes within a family have been identified as the major reason for the 
failure of family group conferences. 234 

It is true that not every family and not every situation has the potential to 
come out with a successful family group conference decision at the end. However, 
experiences have shown that in 85% of the cases families were able to reach an 
agreement.235 It would not be wise to dismiss the whole model only because it 
does not work in a minority of the cases.236 Apart from these inextricable cases of 
dysfunctional families, the overall experience with family group conferences is 
very good.237 It has been observed that the family relationships improve due to the 

227 LexisNexis John Lulich (ed), Family Law Service, Protection of Personal and Property Rights Act, above n 25, para 7.825. 
228 LexisNexis John Lulich (ed), Family Law Service, Protection of Personal and Property Rights Act, above n 25 , para 7.825 . 
229 Children, Young Persons, and Their Families Act 1989, s 73(1). 230 Interview with M, anonymous Pakeha solicitor (the author, Tauranga, l October 2006). 231 Interview with W, anonymous Maori Care & Protection Co-ordinator (the author, Wellington, 11 September 2006). 
232 Interview with D, anonymous Pakeha solicitor (the author, Tauranga, 6 October 2006) . 233 Interview with M, anonymous Pakeha solicitor (the author, Tauranga, I October 2006). 234 Connolly, above n 154, 94. 
rn The General's Manager's Office, above n 150, 7. 236 Paterson and Harvey, above n 219, 59. 
237 Paterson and Harvey, above n 219, 59; Connolly, above n 154, 99; General Manager ' s Office, above n 150, 7; Interview with D, anonymous Pakeha solicitor (the author, Tauranga, 6 October 2006); Interview with W, anonymous Maori Care & Protection Co-ordinator (the author, Welling-ton, 11 September 2006); Interview with M, anonymous Pakeha solicitor (the author, Tauranga, l October 2006). 
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conference meeting, for the benefit of the concerned child.238 This benefit could 
be equally gained when family group conferences would be implemented for the 
affairs of help-needing adult family members.239 

As to the too complex and too difficult cases, it should be noted that the 
family group conference can be handled quite flexibly. For example, the Co-
ordinator has a discretion to exclude individual family members from the meeting 
when the best interest of the concerned person (ie the child) or other reasons re-
quires him or her to do so.240 Although Co-ordinators use this possibility only 
reluctantly,241 it can be an appropriate way of avoiding too much quarrelling at the 
conference when the disturbance radiates mostly from one single person. 

Where the whole family is involved in the dispute and reasonable commu-
nication is not possible, a family group conference is probably not in the con-
cerned person's best interest, because it would cause only trouble and stress with-
out any prospect of success.242 To avoid this burden on the concerned person the 
Co-ordinator should be able to bring the case directly before the Family Court 
without (further) convening a family group conference. To keep the Co-ordinators 
powers on a reasonable level, the Court should only be able to make orders when 
it is satisfied that a family group conference has little prospect of finding an ap-
propriate solution for the problem at issue and is likely to cause nothing but stress 
for the concerned person. Apart from that, Court proceedings should generally be 
constrained until a family group conference has been held, as it is regulated under 
the CYPF Act 1989.243 

In sum it can be observed that family group conferences do not always 
work without flaws . However, these problems can be overcome by a competent 
guidance of the Co-ordinator and by the implementation of the Family Court as a 
safeguard. 

238 Walker "Family Members ' Experience of the Care and Protection Family Group Conference Process" (1996) 6 Social Policy Journal of New Zealand, 216,218. 239 See also above Part IV A l Shortcoming l: Difficulties in the Determination of the Best Inter-est. 
24° Children, Young Persons, and Their Families Act 1989, 22(l )(b) . 241 Connolly, above n 154, 92 . 
242 Apart from that, family group conference are quite time-consuming. Since it is regularly better to find a solution quickly, family group conferences appear not to be in the concerned person's best interest when they take only time without any prospect of success. 243 Children, Young Persons, and Their Families Act 1989, s 72. 
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(b) Concerns against the Functioning of Family Group Conferences 
within Pakeha Families 

Apart from these general concerns, experiences have shown that Pakeha 
families sometimes have problems with making a family group conference a con-
structive forum of decision-making. An interviewed solicitor observed that Pake-
ha tend to stick to their own viewpoints instead of taking the whole-family-
approach. 244 He expected this tendency to carry over into a family group confer-
ence dealing with adult guardianship matters. On the other hand, he also expects 
the process of decision-making to become less polarised than in child protection 
cases and accordingly more constructive.245 

Apart from that, the interviewed practitioners expressed their belief that 
the introduction of family group conferences for adult guardianship matters would 
be welcomed by Pakeha families . A Maori Care and Protection Co-ordinator re-
ported that Pakeha families have had a more individualistic approach rather than 
being used to have a problem dealt with by the whole family. Meanwhile, how-
ever, she felt that Pakeha families more and more value the advantages of the 
family approach.246 Equally, a Pakeha solicitor expressed her view that Pakeha 
would embrace the opportunity to deal with adult guardianship matters within 
their own farnily. 247 

(c) Concerns against the Functioning of Family Group Conferences 
within Maori Families 

Although the family group model is based on Maori culture, problems may 
occur where Maori families would have to decide over the affairs of one of their 
elders. 248 This is because elders are highly respected in Maori culture and their 
opinion is very valuable for "inferior" family members.249 The concern is that 

244 Interview with D, anonymous Pakeha solicitor (the author, Tauranga, 6 October 2006). 245 Interview with D, anonymous Pakeha solicitor (the author, Tauranga, 6 October 2006). 246 Interview with W, anonymous Maori Care & Protection Co-ordinator (the author, Wellington, 
11 September 2006). 
247 Interview with M, anonymous Pakeha solicitor (the author, Tauranga, l October 2006). 248 This concern was expressed by one of the interviewed Pakeha solicitors, see Interview with M, 
anonymous Pakeha solicitor (the author, Tauranga, l October 2006). 249 Interview with K, anonymous Maori solicitor (the author, Wellington, 20 October 2006) . 
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Maori elders would be left without sufficient protection where they cannot make 
"healthy" decisions for themselves, because the members of their family would 
not dare to make unpleasant decisions on behalf of them.250 However, the inter-
viewed Maori explained that decisions that need to be made would always be 
made,251 even though Maori would treat their elders very carefully and with the 
appropriate respect. 252 

Considered more carefully, this respect towards elders would not at all be 
a problematic issue within the adult guardianship legislation. It is rather highly 
desirable that every person, who becomes subject to this legislation, is treated 
with as much as respect as possible and is left with as much freedom as possible. 
This is required by the principle of encouragement253 and the principle of least 
restrictive intervention. 254 

2 Concerns Against the Strong Role of the Co-ordinator 

''The family group conference is a Pakeha interpretation of Maori culture, 
not real Maori culture." said one of the interviewed Maori solicitors.255 She 
backed up her view with the strong position of the Care and Protection Co-
ordinator. Real Maori decision-making would be governed by the family itself, 
not by an official co-ordinator, she said. 

Concerns against the dominant role of the Co-ordinator have also been ex-
pressed in the legal literature.256 Three issues are problematic in this context. The 
first has been mentioned earlier when it has been pointed out that the state's influ-
ence should be decreased: 257 One has to be careful not to take the power away 
from one official decision-making body, the Family Court, only to give it to an-
other official institution, the Co-ordinator. The second issue is concerned with the 

250 Interview with M , anonymous Pakeha solicitor (the author, Tauranga, 1 October 2006). 25 1 Interview with K, anonymous Maori solicitor (the author, Wellington, 20 October 2006) . 252 Interview with T, anonymous Maori law-related education Co-ordinator (the author, Welling-ton, 26 October 2006) . 
253 Protection of Personal and Property Rights Act 1988, ss 8(b), 18(3) and (4)(a), 28(b) and 36(1 ). 254 Protection of Personal and Property Rights Act 1988, s 8(a) and 28(a). 255 Interview with K, anonymous Maori solicitor (the author, Wellington, 20 October 2006) . 256 Connolly, above n 154, 99; Ann Barbour "Family Group Conferences: context and conse-quences" (1991) 3 Social Work Review, 16, 20; Atkin "The courts and child protection", above n 136,329. 
257 See above Part IV A 4 Shortcoming 4: Dominant Role of the State. 
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Co-ordinator's key position in the whole process of a family group conference. 
Some expressed the concern that the success of a family group conference is en-
tirely and therefore too much dependent on the skills and the strength of the Co-
ordinator.258 The third issue concerns the Co-ordinator's wide an vaguely defined 
discretion to exclude individual family members from the conference.259 

It is true that the Co-ordinator holds a key position. He or she has to organ-
ise the whole conference,260 has to prepare the actual meeting,261 is called upon to 
guide the discussions and to encourage everybody to participate etc.262 However, 
this key position should not be regarded as a flaw. It has one very important ad-
vantage: To bundle up the organisational responsibility in one single office is 
much more effective than dividing it on many shoulders. Where responsibility is 
widely spread the result often is that no one feels really responsible. Therefore, 
the Co-ordinator's organisational key position is an important component of the 
family group conference's ability to work effectively and successfully. Nonethe-
less, it is good to be aware of the Co-ordinator's important role. Only people with 
good organisation and mediation skills should be appointed. 

Although the Co-ordinator holds a key position, his or her powers are 
mainly restricted to an organising, guiding and assisting function. The Co-
ordinator is not an investigator and not the decision-making body. He or she does 
not make the family group's decisions, but rather takes an independent position.263 

Therefore, the role is completely different from the role of the Family Court in 
current adult guardianship law. The Co-ordinator's powers are far less determina-
tive than the powers of the Court. Therefore, the concern that the state's influence 
in the investigation and decision-making process would only be shifted instead of 
decreased is not justified. 

The power to exclude individual family members from the conference is 
indeed vaguely defined, as section 22(l)(b) CYPF Act 1989 grants this power 
whenever the Co-ordinator "is of the opinion that that person's attendance would 
not be in the interests of the child or young person, or would be undesirable for 

258 Barbour, above n 256, 20. 
259 Atkin "The courts and child protection", above n 136, 329. 
260 Children, Young Persons, and Their Families Act 1989, s 20. 
261 Children, Young Persons, and Their Families Act 1989, ss 21, 23, 24, 25. 262 See above Part IV C I l General Concerns Against the Functioning of Family Group Confer-
ences. 
263 Connolly, above n 154, 93. 



any other reason". On the other hand, it would be very difficult to define the rea-
sons for an exclusion in more detail, because these reasons are multifarious and 
not really predictable. Besides, having regard to the purpose of a family group 
conference, this lack of concreteness appears less objectionable. The sole purpose 
of a family group conference dealing with adult guardianship matters would be to 
ascertain a solution that lies in the best interest of the concerned person. Other 
family members' interests are not at issue so that they do not have a formal legal 
right to be heard. The Co-ordinator's power to exclude individual family members 
is a flexible and effective means to make the family group conference work, to 
keep it free form disturbance, and thus to promote the concerned person's best 
interest. Therefore, it should not be restricted. 

Altogether, the balance between family authority (which is granted in or-
der to promote the concerned person's best interest) and the Co-ordinator's pow-
ers is struck about right. Without the Co-ordinator's organisational and guiding 
efforts most family group conferences would probably not work as well as they 
currently do. 

D Summary 

The family group model has many benefits that should be made available 
for adult guardianship matters as well. The model can cope with the (minor) 
shortcomings of the current system and is commensurate with the guiding princi-
ples of adult guardianship law. A closer look at the concerns that have been put 
forward against the family group conference as such has shown that minor flaws 
of this decision-making model are outweighed by its benefits. For these reasons 
the introduction of the family group conference for matters of adult guardianship 
law is recommended by this research paper. 
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V HOW SHOUW THE FAMILY GROUP CONFERENCE WORK 
REGARDING THE AFFAIRS OF ADULT FAMILY MEMBERS? 

It is not in the scope of this paper to elaborate on the provisions introduc-
ing the family group conference in adult guardianship law in full detail. But at 
least a broad overview of the main features should be provided. 

A Administration 

The new legislation should be administrated by the Ministry of Social De-
velopment, as they are already responsible for families, disability issues and sen-
ior citizens.264 Equivalent to section 423 CYPF Act 1989 the Ministry's Chief 
Executive should appoint a sufficient number of Co-ordinators that are skilled in 
organisation and mediation. 

B Procedure 

Similar to the child's need of care or protection265
, the family group con-

ference for adult guardianship matters should be evoked when adults lacks the 
ability to make "healthy" decisions by themselves and cannot handle their affairs 
autonomously. This test would be similar to the jurisdiction test under the PPPR 
Act 1988, ie to the test of lack of capacity or competence. 266 

Similar to section 7 PPPR Act 1988 everybody who has a legitimate inter-
est in the concerned person's wellbeing should be able to initiate the proceedings. 
This could be done by an application to the Family Court or the Ministry of Social 
Development or the Co-ordinator directly. Since not every person subject to the 
proceedings might be willing to accept the family group conference's authority, 
and since the proceedings constitute a limitation of this person's freedom, the 
Family Court should ascertain and declare whether there is a lack of capacity re-

264 See website of the Ministry of Social Development <http://www.msd .govt.nz/> (last assessed 
23 October 2006). 
265 Children, Young Persons, and Their Families Act I 989, s 14. 266 See above Part II A 1 (a) Jurisdiction. 
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spectively competence. Subsequently, the family group conference can be offi-
cially convened. 

Equivalent to the CYPF Act 1989, the Co-ordinator should play a central 
role in terms of the organising the conference, guiding and encouraging the dis-
cussions etc. As seen above,267 the Co-ordinator's power to exclude individual 
family members from the conference268 can be essential for the conference's suc-
cess. Therefore, this possibility should also be included when family group con-
ferences are used for adult guardianship matters. 

Apart from that, the people entitled to attend the family group conference 
should be the same as enumerated in section 22 CYPF Act 1989, including the 
concerned person, the wider family, a lawyer who represents the concerned per-
son etc. Decisions should be made unanimously. 

Although the Family Court's jurisdiction should generally be constrained 
until a family group conference has been held,269 the Court should function as a 
safeguard in that it should be able to overrule the family group conference's deci-
sion when this decision is impracticable or not in the concerned person's best in-
terest.270 

C Contents and Effects of the Family Group Conference's Decision 

A family group decision is a quite time-consuming and complex decision-
making process. Therefore, the it is not suitable for making day-to-day decisions. 
The scope of possible decisions should therefore rather resemble the scope of de-
cisions the Family Court can make under the current adult guardianship legisla-
tion. This includes for example specific living arrangements,271 decisions about 

267 See above Part IV C 1 (a) General Concerns Against the Functioning of Family Group Confer-
ences and Part IV C 2 Concerns Against the Strong Role of the Co-ordinator. 
268 Children, Young Persons, and Their Families Act 1989, s 22(l)(b). 
269 Similar to Children, Young Persons, and Their Families Act 1989, s 72. So, the family group 
conference would be a mandatory preliminary proceeding. However, exceptions must be made in 
emergency cases, such as a surgical emergency. When decisions need to be made quickly, the 
Family Court should decide. 
270 Similar to Children, Young Persons, and Their Families Act 1989, s 73(1) . Where the conven-
ing of a family group conference appears to become too stressful and is without any prospect of 
success the way to the Family Court should be open immediately, see above Part IV C 1 (a) Gen-
eral Concerns Against the Functioning of Family Group Conferences. 
27 1 Protection of Personal and Property Rights Act 1988, s lO(l)(e) . 
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long-term medical treatment,272 and the appointment of a welfare guardian273 or 
manager.274 One of the interviewed solicitors expressed the view that the ap-
pointed person would feel more confident in carrying out his or her duties when 
having been empowered by the whole family. 275 Where the concerned person has 
appointed an attorney with enduring powers, this decision should be respected by 
the family group as an expression of the concerned person's freedom, and should 
not be overruled by a decision of the family group conference, for example by 
appointing a manager for the same affairs. 

Similar to the CYPF legislation276 the chief executive of the Ministry of 
Social Development should generally be obliged to give effect to the conference's 
decisions, unless he regards the particular decision impracticable or not in the 
concerned person's best interest. In this case the way would be open for tradi-
tional Court proceedings under the PPPR Act 1988. 

D Principles of Decision-making 

The family group conference dealing with adult guardianship matters first 
and foremost should be bound by the best interest principle. The wellbeing of the 
concerned person should always be of first and paramount consideration. As a 
matter of respect towards this person, his or her wishes should be regarded as far 
as possible.277 Apart from that, the family group should also encourage the con-
cerned person to use his or her remaining skills, and should seek to find a solution 
that interferes in this person's life and freedom as little as possible. 

272 Protection of Personal and Property Rights Act 1988, s 10(1 )(f) . 
273 Protection of Personal and Property Rights Act 1988, s 12. 
274 Protection of Personal and Property Rights Act 1988, s 31 . 
275 Interview with D, anonymous Pakeha solicitor (the author, Tauranga, 6 October 2006). 276 Children, Young Persons, and Their Families Act 1989, s 34. 
277 Similar to Children, Young Persons, and Their Families Act 1989, s 5(d). 
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VI CONCLUSION 

The family group model is a feasible means of decision-making that 
should be used for matters of adult guardianship law as well. Although it does not 
always work without flaws, such as imbalances within the particular family or 
vehement quarrels, it has many general benefits to offer that outweigh its occa-
sional problems. 

It is able to equate the (minor) shortcomings of the current adult guardian-
ship legislation. In a family group conference decisions are made by people who 
know the concerned person very well and who can therefore more easily deter-
mine what lies in this person's (subjective) best interest. Apart from these very 
individual needs, also cultural and ethnical values and beliefs can be more easily 
included in the considerations. Besides, decisions may be more easy to accept 
when they derive from the family rather than from an unfamiliar official institu-
tion, such as a Court. The concept of decision-making by family group confer-
ences would further be highly commensurate with the guiding principles of the 
current adult guardianship legislation, ie the best interest principle, the principle 
of encouragement and the principle of least restrictive intervention. Lastly, a 
closer look at the objections against the family group model has shown that these 
concerns are not convincing enough to reject the whole decision-making model. 
In sum, the benefits of a family group conference outweigh any of the discussed 
minor flaws. 

For these reasons the family group model is recommended for adult 
guardianship matters, in order to provide appropriate assistance and protection for 
adults, who cannot lead their lives autonomously and cannot make their own deci-
sions. 
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