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ABSTRACT

Name suppression is said to be disrupting the winds of open justice. While name suppression
orders prohibit publication of identifying details of those involved in legal proceedings, open justice
demands that justice must be manifestly seen to be done. Consequently name suppression is never far from

controversy — frustration about this area of law frequently pervades all media.

Section 140 of the Criminal Justice Act 1985 provides the court with a broad discretionary power
to suppress the name of any person accused or convicted of an offence, or of any other person connected
with the proceedings. It is a difficult balance to strike. While a number of principles have emerged, there

is a notable amount of inconsistency and divergence in the approach to the exercise of the discretion.

The aim of this paper is to address three issues surrounding the application of section 140 and
suggest the direction necessary for reform. Firstly, the application of the section to defendants is
considered. It is argued that the current approach fails to properly acknowledge the relevance to the
assessment of both the presumption of innocence and the stage of the proceedings at which the application
is made. These deficiencies and the lack of legislative guidance are said to be undesirable. Secondly, the
application of the section to third parties and victims and witnesses is addressed. It is contended that a
recent decision has unfavourably restricted the ability of the court to offer adequate protection to third
parties connected to proceedings only by virtue of a relationship to a party to the proceedings. It is also
argued that the current approach to the application of the section to victims and witnesses is inappropriate.
Finally, the suitability of the present penalty regime is evaluated. It is argued this regime is inadequate and
does not provide a meaningful deterrent. It is suggested that a new provision is necessary to better

recognise the interests at stake and clearly specify the consequences of disobedience.

This paper takes the position that name suppression does not herald the end of open justice. It
suggests that while in some instances name suppression is justified, more legislative guidance is needed to

assist the courts to strike the appropriate balance as to when it will be justified.

STATEMENT ON WORD LENGTH

The text of this paper (excluding abstract, table of contents, footnotes, author-suggested
provisions, bibliography, and appendices) comprises approximately 16,900 words. The provisions created
by the author which form part of the appendix to this paper have also been included in the main text for the

convenience of the reader. This approach has been approved by the supervisor of this paper.
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1 INTRODUCTION

[T]he healthy winds of publicity should blow through the workings of the Courts... It is

important that justice is seen to be done.’

Name suppression is never far from controversy. Allegations of inconsistency,
favouritism towards select groups of society, and general frustration about the lack of
transparency in this area of law are often said to illustrate that name suppression is

disrupting the winds of open justice.”

The principle of open justice has long been regarded as an essential element of
our judicial system.> However this principle is not absolute. The primary object of the
judiciary is to ensure that justice is done and sometimes open justice must yield to other
considerations.” Name suppression orders prohibit publication of identifying details of
those involved in legal proceedings. This restriction sits uncomfortably with open

justice.

Name suppression issues have been considered numerous times by different
organisations.” The Ministry of Justice and Law Commission are currently undertaking a
project addressing Criminal Procedure in New Zealand.® As part of this project, an Issues

Paper investigating the Suppression of Names and Evidence in Judicial Proceedings was

" M v Police (1991) 8 CRNZ 14, 15 Fisher J.

? See, for example, Lawyer says All Black's name will have to go from website www.nzherald.co.nz (last
accessed 27 May 2009); Sensible Sentencing Trust “Family Frustration” (30 April 2008) Press Release;
and New Zealand Herald Submission on Law Commission Paper dealing with Suppression (submission to
the New Zealand Law Commission, 2009) where numerous examples from Editorials that have featured in
its paper over the years are presented. See also, Simon Mount “The Interface between the Media and the
Law” (2006) NZLRev 413, 438-439; and Australian Press Council www.presscouncil.org.au (last accessed
22 September 2009) which illustrates that this debate is common in other jurisdictions.

3 New Zealand Law Commission Suppressing Names and Evidence (NZLC 1P13, Wellington, 2008) 3.
[“Suppressing Names and Evidence™].

4 Scott v Scott [1913] AC 417, 437 (HL) Viscount Haldane. The main justifications for limiting the
openness of a court include: protection of the vulnerable; the administration of justice; commercial secrecy;
and overriding privacy interests. See New Zealand Law Commission Delivering Justice for All: A Vision
for New Zealand Courts and Tribunals (NZLC R85, Wellington, 2004) 300. [“Delivering Justice for All”].
5 See, for example, Delivering Justice for All, above n 4, and Criminal Law Reform Committee The
Suppression of Publication of Name of the Accused (Report 5, Government Printer, Wellington, 1972).

® Suppressing Names and Evidence, above n 3, 5.




produced in December 2008." This paper called for submissions from the public and a
final report is expected to be presented to Parliament later this year.! The frequency of
this discussion, coupled with continued public and media frustration, suggest that name
suppression is an issue that will not easily be blown away. There are a number of
difficult matters that require clarification and reform. The public and media demand

more transparency.

The exclusive focus of this paper is the application of section 140 of the Criminal
Justice Act 1985 (“CJA™). Suppression orders made under this section are the most
commonly encountered in criminal proceedings. The aim of this paper is to directly

address three principal issues surrounding name suppression in section 140.

After defining the rights at issue and the current legal framework the three issues
are addressed in turn. Firstly, the predominant approach to name suppression for
accused, convicted and acquitted defendants is examined. It is suggested that the broad
and unfettered discretion in section 140 has resulted in a notable amount of inconsistency
and divergence in approach and that legislative direction is necessary to clarify
outstanding issues and assist the court in the exercise of its discretion. Secondly, the
application of section 140 to persons, other than defendants, who are “connected with
proceedings” is analysed. It is suggested that a recent case may have unfavourably
limited the application of section 140 to third parties and that there are sound policy
reasons to justify that the ability to make such an order should remain. Particular
attention is also paid to victims and witnesses where it is suggested that the current
approach to name suppression for these individuals is unsuitable. Finally, the penalty
regime for breach of suppression orders is evaluated. It is suggested that the regime 1s
inadequate and does not provide a meaningful deterrent. After each of the three issues is

addressed, a new provision is suggested by the author.

! Suppressing Names and Evidence, above n 3.
8 New Zealand Law Commission www.lawcom.govt.nz (last accessed 19 September 2009). The report was
originally expected to be published in July 2009, but is to now be published in October 2009.
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11 RIGHTS AT ISSUE

Name suppression is an area of law that draws together a diverse range of
conflicting constitutional rights. Moreover these private and public rights must be
balanced amid the complex personal circumstances surrounding every name suppression

application.
A Open Justice’

The principle of open justice provides that “[justice] must manifestly be seen to
be done”.'® Courts must conduct their business publicly — a position further emphasised
in criminal proceedings where individual liberty is at stake."' The principle has two

12
aspects:

[A]s respects proceedings in the court itself it requires that they should be held in open
court to which the press and public are admitted and that, in criminal cases at any rate, all
evidence communicated to the court is communicated publicly. As respects the
publication to a wider public of fair and accurate reports of proceedings that have taken

place in court the principle requires that nothing should be done to discourage this.

Open justice is an important safeguard against judicial bias and unfairness,
ensuring judicial accountability:" “a judge while judging is himself on trial”."* It ensures

that the public can observe the proper administration of justice, accentuating

% See also Eric Barendt Freedom of Speech (2 ed, Oxford University Press, New York, 2005) 338-342 for
further elucidation of the principle.

' John Burrows and Ursula Cheer Media Law in New Zealand (5 ed, Oxford University Press, Melbourne,
2005) 325.

' Claire Baylis “Justice Done and Justice Seen to be Done — the Public Administration of Justice” (1991)
21 VUWLR 177, 192.

12 Attorney-General v Leveller Magazine Ltd [1979] AC 440, 449-450 (HL) Lord Diplock (emphasis
added).

" Ibid.

" R v Wharewaka & Ors (8 April 2005) HC AK CRI 2004-092-4373, para 13 (HC) Baragwanath J.

11




accountability in the judicial system. However the principle is not absolute and must

sometimes yield to other concerns, such as the right to a fair trial.”®

While open justice is a well-established common law principle, the right to a fair
and public trial is affirmed in the International Covenant on Civil and Political Rights,'®

the New Zealand Bill of Rights Act 1990 (“BORA”) and the CJA itself."”

The other aspect of open justice encapsulates the notion that fair and accurate
publication of court proceedings should not be suppressed.'® This complements the

rights of freedom of expression and freedom of the press.
B Freedom of Expression and Freedom of the Press

While both are related, the principle of open justice is more directed towards
transparency and accountability in the judicial process, whereas the rights of freedom of
expression and freedom of the press are focussed on the ability of the public and media to
hear and to report what is happening within the community — particularly where public

institutions like the judiciary are concerned."’

Section 14 of the BORA provides that “everyone has the right to freedom of
expression, including the freedom to seek, receive, and impart information and opinions
of any kind in any form.”® This right is also not absolute and subject to “reasonable

limits prescribed by law as can be demonstrably justified in a free and democratic

15 Scott v Scott, above n 4, 437 Viscount Haldane. See also, Eric Barendt, above n 9, 339: *“...it would
make no sense to invoke it [the principle of open justice] when publicity would be inimical to the ends of
justice it is supposed to promote”.

16 International Covenant on Civil and Political Rights (19 December 1966) 999 UNTS 171, art 14(1).

17 Bill of Rights Act 1990, s 25(a); and Criminal Justice Act 1985, s 138(1).

'8 Attorney-General v Leveller Magazine Ltd, above n 12, 450 Lord Diplock.

19 X'y New Zealand Police (10 August 2006) HC AK CRI-2006-404-259, para 22 (HC) Baragwanath J. The
author notes that interestingly one academic has questioned whether the freedom of expression can be
directly applied to name suppression: Media Law Journal www.medialawjournal (last accessed 23
September 2009); and another suggests that categorising the media as having a right to report proceedings
may be inappropriate: Eric Barendt, above n 9, 341.

20 The Freedom of Expression is also affirmed in the Universal Declaration of Human Rights (UDR) and
the International Covenant on Civil and Political Rights.
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society.” While the Court of Appeal has recognised that it is necessary to consider
whether an order prohibiting publication of a name is a reasonable limitation on the right
to freedom of expression,22 often it is not considered explicitly as a distinct right separate

from the principle of open justice.23

In conjunction with open justice, freedom of expression confirms the freedom of
the press to report on judicial proceedings. The media are seen as important players in
the administration of justice, with a “right to report [on judicial proceedings] fairly and

¢ . 5 224
accurately as ‘surrogates of the public’.

C Right to a Fair Trial

The right to a fair trial is affirmed in section 25(a) of the BORA. This right must
be considered when publicity of a name may prejudice the ability of the court to conduct
a fair and impartial trial. When there is a significant risk that an individual will not
receive a fair trial, this right is deemed paramount as it is considered to be a fundamental
right and central to a free and democratic society:> “the issue ceases to be one of

balancing... the principles of freedom of expression and open justice must then be
departed from; not balanced against”.

D Presumption of Innocence

The presumption of innocence is affirmed by section 25(c) of the BORA. A

relevant consideration in granting name suppression for an accused, as opposed to

21 Bill of Rights Act 1990, s 5.

22 Lewis v Wilson & Horton Ltd [2000] 3 NZLR 546, para 43 (CA) Elias CJ for the Court.

23 Jessica Meech Name Them and Shame Them? A Critique of Name Suppression Law in New Zealand
(LLB (Hons) Research Paper, Victoria University of Wellington, 2005) 52.

* R v Liddell [1995] 1 NZLR 538, 546 (CA) Cooke P for the Court. See also, Eric Barendt, above n 9,

313: “[T]he press should be entitled to report the proceedings for the benefit of the public who cannot, for
one reason or other, attend them.”
% Jessica Meech, above n 23, 11.

26 R v Burns (Travis) [2002] 1 NZLR 387, 404-405 (CA) Thomas J.




convicted person, is their entitlement to be presumed innocent.”” When a court considers
the potential adverse consequences of name publicity, it does so with an appreciation that

it may be penalising a potentially innocent person.”®

However while the presumption has been recognised as an important
consideration — and one that must be expressly articulated to avoid being overlooked®’ —
it has received inconsistent treatment from the judiciary.”® Similarly, debate outside the

courts seems to be equally undecided.’’
E Privacy and Other Rights

There is some support for recognition of “an overlapping public interest...[in]
human dignity, which has emerged as a fundamental human right and is increasingly
protected by the evolving right of privacy".32 These factors are said to overlap with the
presumption of innocence and be a “major interest to be weighed in favour of
suppression”.”> While the author notes that privacy is an emerging tort in New Zealand™
and may become an important consideration in name suppression, there may be a number

of difficulties in applying this tort.>

7 Katrina Jones The Suppression Discretion: Name Suppression Law in New Zealand (LLB (Hons)
Research Paper, Victoria University of Wellington, 1995) 17.
2 M v Police, above n 1, 16 Fisher J.

’19 .

= Ibid.

30 See, for example, Prockter v R (also cited as Proctor v R) [1997] 1 NZLR 295, 298 (CA) Thomas J for
the Court. “...[T]he presumption of innocence does not displace the application of the other recognised

principles.” See also Jessica Meech, above n 23, 12; Katrina Jones, above n 27, 17; and Delivering Justice
for All, above n 4, 316.

31 Most recently, the Law Commission has reversed its position in relation to the presumption of innocence.
Compare Delivering Justice for All, above n 4, 316 with Suppressing Names and Evidence, above n 3, 29.
See also Part IV D The Presumption of Innocence.

32 R v B [2008] NZCA 130, para 43 (CA) Baragwanath J. See also Media Law Journal
www.medialawjournal.co.nz (last accessed 23 September 2009) where it is noted that the Law Commission
has recognised that “privacy language” is increasingly finding its way into name suppression law.

33 X'v New Zealand Police, above n 19, para 12 Baragwanath J.

3* Hosking v Runting [2005] 1 NZLR 1 (CA).

35 See, for example, Suppressing Names and Evidence, above n 3, 24, where the application of the tort to
name suppression is questioned: “How can the accused have any privacy rights in respect of the charge
brought against him or her, given that the charge is essentially an allegation of a public wrong?” However,
the author does suggest that the tort of privacy may have greater force in relation to name suppression for
victims and witnesses. See, for example, R v W (No 2) (12 November 2004) HC NEL CRI-2004-042-
001663, para 17 (HC) Goddard J.

14




I CURRENT LEGAL FRAMEWORK

A number of different statutes restrict publication of reports of proceedings and
permit name suppression orders. 3% In addition to these specific instances, name

suppression is typically divided into two familiar categories.
A Civil

The power of the court to order name suppression in civil proceedings comes
from the inherent jurisdiction of the court.”” Detailed principles dictating the exercise of
this power have not yet been elucidated.”® However, it has generally been accepted that it
operates on the same principles as the more-developed jurisprudence in criminal

39
proceedings.
B Criminal

Sections 138 to 141 of the CJA contain statutory mechanisms designed to provide

exceptions to the principle of open justice.*
1 Mandatory/Automatic suppression

There are a number of instances were suppression is mandatory — rights do not

need to be balanced before an order is made.

3¢ See, for example, Care of Children Act 2004, s 139; Children, Young Persons and Their Families Act
1989, s 438; Coroner’s Act 2006, s 71; Mental Health (Compulsory Assessment and Treatment) Act 1992,
s 25. Compare, Land Transport Act 1998, s 66.

“" Robert Stewart “Suppression and Contempt” in Media Law — Rapid Change, Recent Developments
(NZLS CLE Seminar 2008) 21. [“Suppression and Contempt™]. See also, Judicature Act 1908, s 16.
Moreover, though strictly a creature of statute, it has been held that the District Court has the ability to

make suppression orders where appropriate: See Brown v Attorney General (Name Suppression) [2006]
NZAR 450, 452.

‘fg Suppression and Contempt, above n 37, 21.
39 Ibid, citing Clark v Attorney-General (No 1) [2005] NZAR 481.
% Suppressing Names and Evidence, above n 3, 4.

15




Section 139(1) of the CJA prohibits publication of the name or identifying
particulars of victims of certain sexual offences. Section 139(2) prohibits publication of
the name or identifying particulars of a person accused or convicted of incest or sexual
conduct against a dependent family member. Both these prohibitions are subject to the

court making an order for publication if the victim requests it.*!

Section 139A prohibits publication of the name or identifying particulars of a

witness in criminal proceedings under the age of 17.

2 Discretionary suppression

(a)  Sections 138 and 140*

Sections 138 and 140 of the CJA provide the court with discretion to restrict the

reporting of court proceedings. These orders may be temporary or permanent.*

Section 138(2) provides that the court may prohibit publication of identifying
particulars of witnesses where the “interests of justice, or of public morality, or of the
reputation of any victim of any alleged sexual offence or offence of extortion, or of the

security or defence of New Zealand so require”.

The focus of this paper is on section 140. This section provides a broad discretion
to prohibit publication of the name and identifying particulars of any person accused or
convicted of an offence, or of any other person connected with the proceedings. The
provision is silent on the circumstances when name suppression should be ordered and

what considerations should be taken into account. This has been left to the courts.

' Criminal Justice Act 1985, ss (1A) and (2A).
4: See Part X A Appendix Criminal Justice Act 1985, ss 138, 140.
* Criminal Justice Act 1985, ss 138(4) and 140(2)-(3).

16




(b) The predominant approach to section 140

The precedent surrounding section 140 1s often inconsistent. While it is possible
to distil a number of common factors, ** many of these considerations have been
inconsistently applied in later cases. The predominant approach however, 1s easier to

extract.

The starting point is the principle of open justice.45 This presumption must be
clearly outweighed*® by “compelling reasons™ or “very special circumstances” to justify
departure from open justic:c:.47 Other considerations such as the triviality of the charge
and impact of publicity on the particular individual may point towards a suppression
order, while the possibility of discovering further offending through publishing
identifying details and the public interest in knowing the true character of the person
seeking suppression may point against suppression.48 Factors such as these are only

. - . 49
taken into account and are not determinative.

While this is the predominant approach to section 140 in relation to accused or
convicted defendants, and victims and witnesses at any stage of a case,”’ a number of

recent decisions have approached section 140 differently.”!

4 The leading Court of Appeal authorities are: R v Liddell, above n 24; Lewis v Wilson & Horton Ltd,
above n 22; and Re Victim X [2003] 3 NZLR 220 (CA).

% R v Liddell, above n 24, 546-7 Cooke P for the Court.

46 1 owis v Wilson & Horton Ltd, above n 22, para 43 Elias CJ for the Court.

47 Re Victim X, above n 44, para 37 (CA) Keith J for the Court.

“ Suppression and Contempt, above n 37, 16-17.

* Tbid.

% Ibid, 15.

51 See, for example, X v New Zealand Police, above n 19; and Suppression and Contempt, aboven 37, 15-
16. See also, Part IV E Does the Threshold Differ between the Different Stages of a Case?

17




C A Door Left Ajar? The Inherent Jurisdiction of the Court”’

The inherent jurisdiction of the High Court is “the exercise of an ancillary power
which is not conferred by statute or by rules of court™ that exists to enable the court to
act effectively as a court of justice.54 This power is affirmed by section 16 of the
Judicature Act 1908. A court may exercise this jurisdiction when it faces an issue it

cannot address using its powers conferred by statute or the rules of court alone.>

The question of whether the High Court has inherent jurisdiction outside the CJA
to grant name suppression in criminal proceedings has been a little vexed. Section 138(5)

of the CJA states:

The powers conferred by this section to make orders of any kind described in subsection
(2) of this section are in substitution for any such powers that a court may have had under
any inherent jurisdiction or any rule of law; and no court shall have power to make any

order of any such kind except in accordance with this section or any other enactment.

A number of different commentators and cases have interpreted this provision to
mean that the court has no inherent jurisdiction to make the types of orders conferred by

sections 138 to 141.°° This comes from an understanding that:>’

52 This analysis is limited to discussion of the inherent jurisdiction of the High Court (ie, High Court, Court
of Appeal and Supreme Court). The District Court (and similar judicial bodies), which may also grant
suppression orders, is a court with jurisdiction conferred by statute. This court possesses only very limited
inherent powers: see McMenamin v Attorney-General [1985] 2 NZLR 274 (CA).

3 M v Attorney-General (1997) 15 CRNZ 148, 151 (CA) Henry J for the Court.

** Taylor v Attorney-General [1975] 2 NZLR 675, 689 (CA) Woodhouse J. For example to support its
rules of practice, fulfill its judicial functions of administering justice according to law, and prevent any
abuse of its processes. Confirmed on appeal to the Privy Council.

> Suppressing Names and Evidence, above n 3, 44,

% Ibid, 44-45. See, for example, R v Appelgren (7 February 1997) HC AK M 51/97.

%7 Claire Baylis, above n 10, 195, citing R v X (an accused) [1987] 2 NZLR 240, 243 (CA) Somers J. See
also, Rex Woodhouse Pre-judgment Name Suppression in Criminal Cases (LLB (Hons) Research Paper,
Victoria University of Wellington, 2007) 36; and Andrew Butler and Petra Butler The New Zealand Bill of
Rights Act: A Commentary (LexisNexis, Wellington, 2005) 325-326: “At common law, the superior Courts
had inherent jurisdiction to control reporting of all proceedings. Section 138(5) of the Criminal Justice Act
1985 now provides that s 138 of that Act is substituted for the common law jurisdiction in so far as criminal
proceedings are concerned.”

18




Sections 138 to 141 of the [Criminal Justice] Act [1985] codify the court’s powers to
make exceptions to the Publicity Principle in the criminal jurisdiction. The Act
specifically states in section 138(5) that the provisions are in total substitution for the
inherent jurisdiction which the courts previously commanded, and that the courts have no
powers other than those conferred by statute to make orders suppressing evidence or

witnesses names, or excluding the public from hearings:

The three sections 138, 139 and 140 of the Criminal Justice Act now
contain the source and scope of the power of a Court to forbid
publication of material or to exclude persons from the Court in

proceedings in respect of an offence.

In the opinion of the author, this interpretation is incorrect. The powers conferred
by section 138(5) “are in substitution for any such powers that a court may have had
under any inherent jurisdiction” to make orders of the kind described in section 138(2)
only.”® Thus, while the scope of the residual jurisdiction may still be unclear,’ the ability
of the court to suppress identifying particulars using its inherent jurisdiction in situations
outside section 138(2) still remains. Section 138(5) is qualified: it only ousts the inherent
jurisdiction of the court to make suppression orders of the kind provided by section

138(2).

Moreover, this interpretation has recently been affirmed. In Paraha and Ors v
New Zealand Police, Justice Heath rejected an argument that section 138(5) “operated to
forbid a Court from making suppression orders that go beyond the scope of section 140,”

noting that there is “no provision in section 140 akin to section 138(5)".%° He held that:*’

All that is ousted by s 138(5) is the power of a Court to go beyond the scope of s 138(2)

and (3) in hearing and determining proceedings that would otherwise be dealt with in

58 These are orders to clear the court, and suppress evidence, submissions and the names of witnesses.

5% It is outside the scope of this paper to consider, for example, whether in some instances the court may
still have inherent jurisdiction to suppress the names of witnesses independent of section 138. Indeed
interestingly, section 140 of the Criminal Justice Act 1985 provides the court with the ability to suppress
identifying particulars of a witness outside the powers conferred by section 138. Moreover, section 138(9)
provides that section 138 does not limit the powers of the court under section 140.

80 paraha and ors v New Zealand Police (24 April 2008) HC AK CRI 2007-092-5673, para 18 (HC) Heath
I.

6! Ibid. paras 39-40 Heath J.
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public. Had Parliament intended to narrow the scope of the inherent jurisdiction in

relation to suppression orders, it ought to have amended s 140 in a similar way.

[..]

[I]t would be wrong to limit the powers of a District Court or the High Court to make
orders which have the effect of forbidding certain types of publication in the interests of a

fair trial.

While detailed consideration of the parameters and availability of the remaining
inherent jurisdiction is outside the scope of this paper, the author is of the opinion that
leaving the door still ajar is advantageous. Any fear of uncertainty in the ambit and
parameters of the residual jurisdiction can be quelled by an understanding that it is only
exercised in limited and exceptional circumstances. It must be inherently flexible to
address issues that may arise which cannot be dealt with using only statutory powers or
rules of the court. Complete codification to eliminate this jurisdiction in the interests of
certainty removes this “measure of flexibility which may be significant when unforeseen

. fapmd 62
circumstances arise”.

v SECTION 140: DISTILLING THE PROPER APPROACH FOR
DEFENDANTS

A Introduction

Section 140 of the CJA provides the court with the power in criminal proceedings
to suppress the name of a defendant — whether accused, convicted or acquitted. This

discretion 1s broad and unfettered.

The suggestion that a defendant be granted name suppression often sits as
uneasily with the public as it does with the principle of open justice. However in some
instances a departure from open justice is necessary, for example, to avoid the risk of an

unfair trial or where publication may cause hardship to a defendant that is so severe and

52 Suppressing Names and Evidence, above n 3, 45. See, for example, Taylor v Attorney-General, above n
54.
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disproportionate that their name ought to be suppressed. 6 Name suppression is a
difficult area of law: important individual rights must be balanced against equally
important public rights and the public interest amidst complex fact situations. The

difficulty for the judiciary is to strike the appropriate balance each time.

This portion of the paper addresses a number of issues surrounding the application
of section 140 to accused, convicted or acquitted defendants. The current lack of
legislative guidance is first addressed, followed by analysis of the predominant approach,
the place of the presumption of innocence and the significance of the often distinct

considerations relevant at different stages of a case.
B The Need for More Guidance
1 Silence is unhelpful

Section 140 is silent on the circumstances when name suppression should be
ordered and what considerations should be taken into account in the exercise of the
discretion. The lack of guidance from the legislature is unhelpful; it is a difficult enough

balance to strike.

Many principles of name suppression are now well established.** While some of
these principles may be reiterated instinctively in each name suppression case, their
familiarity does not detract from the need for more guidance, nor does it suggest that any
legislative direction would just restate the obvious — a good provision would go further

than simple codification of the common law position and help provide a framework for

3 Roberts v Police (1989) 4 CRNZ 429, 431 (HC) Wylie J. See also M v Police, above n 1, 15 Fisher J.

64 See, for example, Lewis v Wilson & Horton Ltd, above n 22, para 42 Elias CJ for the Court; R v Liddell,
above n 24, 546-7 Cooke P for the Court; and Suppression and Contempt, above n 37, 16-17. For example,
(generally) pointing towards suppression: whether the person is acquitted or convicted; the seriousness of
the offending; possible adverse impacts upon rehabilitation prospects; the potential for significant adverse
impacts upon personal, financial and professional interests. For example, pointing against suppression: the
prima facie presumption is always in favour of openness; the media have a right to report proceedings fairly
and accurately as surrogates of the public; and concerns such as the possibility of suspicion falling unfairly
on others, the public interest in knowing the true character of the person seeking suppression, issues of
public safety and the possibility of discovering further offending or victims and witnesses.




the exercise of the judicial discretion. Most importantly perhaps, the direction would
resolve some difficult outstanding issues and clarify the approach to section 140. Put

simply, it would help the courts to strike the appropriate balance.

Notwithstanding that many principles appear to be well established, there is a
notable amount of disparity as to the proper approach to the exercise of the discretion.
Moreover, those that do adopt an analogous approach often state it differently. This
divergence may be a result of the broad discretion and lack of direction provided by the
legislature. It is time that the approach is clarified. Indeed the Law Commission has
recognised “there is considerable merit in the idea of setting out the grounds on which
name suppression may be granted in legislation™.®> A level of legislative direction would
assist the judiciary and help increase transparency and certainty for the public. While
absolute consistency may be unattainable and a level of discretion must always be

maintained that acknowledges every case is different, there is a real interest in more

guidance.

2 No need for a ‘fettering code’ but a real interest in more guidance

In R v Liddell (“Liddell”’), the Court of Appeal held that it would be
“inappropriate for this Court to lay down any fettering code” to constrain the exercise of
the discretion provided by section 140. Other decisions have reiterated this statement and

recognised that any mandate for change must come from Parliament.*®

A decision to grant name suppression is an exercise of judicial discretion and can

only be disturbed if “[the decision made was] based on some wrong principle or
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otherwise shown sufficiently clearly to be wrong.’ As appeal rights are therefore

limited, there is a real interest to ensure applications for name suppression are determined

% Suppressing Names and Evidence, above n 3, 19.

% See, for example, Re Victim X, above n 44, (HC) para 42 Hammond J: “...one would have thought that a
parliamentary mandate for widespread change was required.”

7 R v Liddell, above n 24, 545 Cooke P for the Court. See also, M v Police, above n 1, 16 Fisher J: «...1
should intervene only if there has been an error of principle or if the Judge has taken into account matters
which should have been excluded or has failed to take into account relevant matters or if his decision is
plainly wrong.”
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correctly first time. In most instances these applications are determined by lower courts

3 ; : . 68
which have faced allegations of inconsistency.

Whilst a degree of flexibility must remain, more legislative direction in section
140 can help increase consistency by signalling the appropriate balance to be struck
between the rights of a defendant and the public interest in open justice and freedom of
expression. While there is no need for a fettering code, there is a real advantage in more
guidance. It must be clear that the identifying particulars of a defendant are to be

suppressed only where necessary and it must be made clearer when this is necessary.
0 Stages of a Case
1 Introduction

When a person is charged — either wrongly or rightly — with a criminal offence a
continuum begins. The gamut can be broken down into three stages: 89 pre-trial
(including the initial stage following arrest but before the first court appearance); at trial,
but before conviction or acquittal; and post-trial, after conviction or acquittal. Name

suppression can become an issue at any stage and remain a live issue.

An application for name suppression during any stage must balance the public
interest and the principle of open justice against the private rights and interests of a
defendant. While this balance must be struck at every stage, the considerations that are
relevant at each stage may differ. Section 140 does not explicitly distinguish between the
different stages of a case. In Prockter v R (“Prockter™), the Court of Appeal held that the
principles in Liddell applicable to name suppression applied both before and after trial.”

While there has been some recognition of the considerations relevant at different stages

%8 See, for example, New Zealand Herald, above n 2.

% Herein, for the purposes of convenience, referred to as the “stages of a case”. Often, they have been
demarcated further — see Part IV C 2 (c) At trial, but before conviction or acquittal. See also R v B, above n
32, para 25 Baragwanath J.

70 prockter v R, above n 30, 298 Thomas J for the Court. See also, Suppressing Names and Evidence,
above n 3, 30 where a recent, albeit tentative, view of the Law Commission was that there should not be a
different approach to name suppression at the pre-trial stage/s.




of a case’’ (and practically name suppression has more commonly been granted at the
pre-trial stage than it has during and after trial’?), the predominant approach has remained
the same at all stages: the presumption of open justice’* must be clearly outweighed”* by

“compelling reasons™ or “very special circumstances” to justify departure from open

. e 5
justice.

Recently, there has been burgeoning support from a number of decisions
favouring a different approach that takes into account the stage of the case when an
application for name suppression is made.”® It has been suggested that these decisions
“must be regarded as an attempt to ‘loosen’ the strict Court of Appeal tests”.”” While this
may be the beginning of “different horses for different courses”,”® at the very least it
illustrates that the significance to be placed on the stage of the case in the exercise of the

discretion has received inconsistent treatment.

2 The different stages of a case'®
(a) Pre-trial (including the initial stage following arrest, but before the first court
appearance)

"' See, for example, Prockter v R, above n 30, 298 Thomas J for the Court.

7 See, for example, Suppression and Contempt, above n 37, 15.

" R v Liddell, above n 24, 546-7 Cooke P for the Court.

" Lewis v Wilson & Horton Ltd, above n 22, para 43 Elias CJ for the Court.

 Re Victim X, above n 44, para 37 (CA) Keith J for the Court.

7® Suppression and Contempt, above n 37, 15. See, for example, X v New Zealand Police, above n 19; GAP
v New Zealand Police (23 August 2006) HC ROT CRI-2006-463-68; J v Serious Fraud Office (10 October
2001) HC AKL A126/01; Nobilo v New Zealand Police (17 August 2007) HC AKL CRI 2001-404-241;
and R v B, above n 32.

77 Suppression and Contempt, above n 37, 16.

”® Ibid, 15.

7 Demarcating the stages of a case into three distinct periods is a little artificial as they are continuously
related. For example, Part (c) “At trial, but before conviction or acquittal” should be read with the
understanding that suppression at this stage would as a matter of course likely also include suppression at
the pre-trial stage, Part (a) “Pre-trial (including the initial stage following arrest, but before the first court
appearance)”. The stages are isolated into discrete periods to emphasise that different considerations
appear to operate during each period which may affect the balance to be struck in the exercise of the
discretion to grant name suppression under section 140 at each particular stage.




There are no legislative restrictions on publication of identifying particulars of
individuals arrested, but who have not yet appeared in court. At this stage there can be
no suppression order to prohibit publication and the principal of open justice may have
less force.® Typically, the particulars of a person arrested for, or charged with, an
offence are not published before that offender appears in court.*’ However publication of

such detail does not breach any code of practice or legislative provision.82

Publication of the name of a person arrested for, or charged with, an offence
before they appear in court should be prohibited. Publication of their details pre-empts
their right to apply to the court for name suppression. It has been suggested that since
such an action prejudices the ability of the court to grant an application for name
suppression, publication of the name of an accused before their first appearance may be a

contempt of court.”

In 2004 the Law Commission recommended that “publication of identifying
details of a person charged with an offence before they appear in court should be
prohibited unless the person consents”. ¥ In the opinion of the author, this
recommendation should be enacted as it promotes certainty and natural justice and

protects the right of an individual to apply to the court for name suppression.

After this period, it is likely that there may also be a significant period of time
following the first court appearance but before trial. It has been noted that “pre-trial

publicity may be ill-informed and perhaps unjustified... There is the natural justice

80 Delivering Justice for All, above n 4, 314.

81 Ibid, 313. See also, New Zealand Police “All Media Please Note” (19 September 2009) Press Release:
“The police officer named in the NZ Herald on page 6 today [Drink-drive inquiry policeman charged
www .nzherald.co.nz (last accessed 20 September 2009)] has not appeared in court yet and therefore has
name suppression until he does. He has been summonsed to appear in the Auckland District Court on
September 30.” Interestingly this statement seems to assume the officer in question has name suppression
automatically — without court order — from the time he was arrested until his first court appearance.

82 Delivering Justice for All, above n 4, 314.

8y, Wilson and Horton Ltd (27 May 1992) HC AK CP 765/92. In this case, an interim injunction was
granted to prevent publication of the name of a man under investigation by the Serious Fraud Office.
Williams J found that there was a serious question to be tried as to whether such publication might give rise
to a contempt of court. See also, Burrows and Cheer, above n 10, 343.

84 Delivering Justice for All, above n 4, 314.




consideration that the accused has not had an opportunity to present the defence case”.®
The author is of the opinion that, where appropriate, pre-trial name suppression may
more readily be justified given that at this stage an accused is entitled to the presumption
of innocence, and the potential for disproportionate adverse harm to be suffered from
publicity at this stage is more significant.®*® However, as the case proceeds from this

point, suppression may no longer bejustiﬁed.87
(b) Post trial, after conviction or acquittal

If convicted, the onus on a defendant wishing to obtain name suppression is
s . . - 8 o
significant — especially for a serious crime.®® An order “will not be made unless the

a : . 5589 . : ’ .
circumstances are quite exceptional”™ or there are compelling reasons to justify it.”

If acquitted, name suppression is not axiomatic. While the Court of Appeal has
held that the discretion may more readily be exercised, it has also found that there may be
legitimate public interest in publication of identifying particulars of an individual
acquitted.”’ It has been argued that it seems unfair the same threshold applies to an
acquitted person applying for name suppression as it does to a convicted person —
especially considering publicity can be a significant punishment and often acquittals are
not as widely publicised by the media.”> A later observation in Liddell illustrates the

appropriate direction that should be taken at this stage:”

> R v B, above n 32, para 27 Baragwanath J.

% X'v New Zealand Police, above n 19, para 22 Baragwanath J.

87 See Part IV F Critique.

%8 R v Liddell, above n 24, 547 Cooke P for the Court: “...when a conviction is for [a] serious crime it can
only be very rarely that the interests of the offender’s family will justify an order suppressing disclosure...
of identity”.

% Delivering Justice for All, above n 4, 317.

% Re Victim X, above n 44, para 37 (CA) Keith J for the Court.

°! R v Liddell, above n 24, 547 Cooke P for the court. For an example of a case where suppression was
refused following acquittal because of the public interest see R v Dare (25 June 1998) CA 195-98 (CA).
See also, R v D(G) (1991) 63 CCC (3d) 134.

** See, for example, Fiona Jackson What s in a name? Name Suppression and the Need for Public Interest
(LLB (Hons) Research Paper, Victoria University of Wellington, 2005) 35-36.

> R v Liddell, above n 24, 547 Cooke P for the Court (emphasis added).




A case of acquittal... where the damage caused to the accused by publicity would
plainly outweigh any genuine public interest, is an instance when, depending on all the

circumstances, the jurisdiction could properly be exercised.
(©) At trial, but before conviction or acquittal

The approach to be taken during the middle of the continuum is more contentious.

oested.

o

Two proposals have been sug

(1) Suppression until the substance of the case has been “gone into’

In 1972 the Criminal Law Reform Committee proposed legislation that precluded

s 94

publication of identifying particulars of an accused until the case had been “gone into
This was presumptive only and exceptions were provided to allow for publication: where
an accused sought such an order; where it may lead to other victims and witnesses
coming forward; where it was necessary to avoid others suffering through speculation; or

. gy . . : 95
where it was otherwise in the interests of justice.

There are a number of advantages to this approach. It avoids the difficulty
surrounding the relevance of the presumption of innocence in name suppression% and
promotes certainty and equal treatment. Similarly, it avoids the “dilemma” facing an
accused seeking name suppression under the current law “knowing that the threshold... 1s
a high one and the possibility that the application itself, if unsuccessful, may attract the

7

very consequence it sought to avoid.””” There are also disadvantages. An acquitted

individual would be in the same position as they are under present law and the restriction

limits freedom of expression and open justice. While this is a notable limitation, it is

% In summary cases, the point after which the prosecution has presented its case or the accused has pleaded
guilty. In cases where an accused is to be tried by a jury, at the taking of depositions at a preliminary
hearing. Delivering Justice For All, above n 4, 315.

* Tbid.

% GQee Part IV D The Presumption of Innocence.

%7 Delivering Justice For All, above n 4, 316.




only temporary, as the public interest in knowing the name of a person appearing before

the court is “simply postponed” until the substance of the case is presented.”®

In 2004 the Law Commission recommended this proposal be adopted, but this
recommendation was not accepted by the Government.”® While the Government

response may have been unfavourable, this proposal still has some enduring support.'”
(i1) Suppression until conviction

An alternative suggested by the Criminal Law Reform Committee, was a
prohibition on publication until conviction. This alternative was less favoured by the
Committee than the first, as it was said to place too much paramountcy on the
presumption of innocence and significantly infringe open justice and freedom of

01

expression. """ Moreover, this may have had the practical effect of precluding any

publication of the name of an acquitted individual.

Arguments in favour of this proposal focused on the effect that merely being
accused of a crime can have on the reputation and livelihood of an individual. Moreover,
this proposal accords with the view that publicity is a punishment and should be reserved
for only those deserving to be reprimanded.'? Proponents point out these effects may
continue even if an accused is later acquitted and that publicity following an acquittal “is
103

rarely as extensive” as publicity surrounding the original appearance before the court.

Similarly, the proposal is said to promote certainty and equal treatment of every person

** Tbid.

% Ministry of Justice Government Response to Law Commission Report on Delivering Justice for All
(Government Printer, Wellington, 2004).

"% Butler and Butler, above n 57, 329. “In the authors’ view these [referring as well to the recommendation
discussed in Part IV C 2 (a) Pre-trial (including the initial stage following arrest, but before the first court
appearance)] recommendation [sic] are a step in the right direction since at these points in time more harm
can be done to the accused and his [sic] family than there is a public interest in knowing his or her name.”
"V Delivering Justice For All, above n 4, 315 and 317. Moreover it would have the ‘practical difficulty’ of
making any accompanying reporting of the trial more difficult.

' Jessica Meech, above n 23, 67.

' Delivering Justice For All, above n 4, 317. See also, M v Police, above n 1, 16 Fisher J: “[T]he stigma
associated with a serious allegation will rarely be erased by a subsequent acquittal”.




accused of a crime, whereas under the present law “only some people [are] ever likely to

s . 95 104
gain the benefits of name suppression™.

While both proposals of the Committee were never implemented, a provision
having the same effect as the second proposal was later enacted,'® albeit only in force

from September 1975 until July 1976.1%°

(iii)  The quandary with the ‘before conviction or acquittal” period

Much of the debate (and indeed difficulty) surrounding this stage has concerned
the relevance of the presumption of innocence to name suppression. The tendency for
name suppression to be more readily granted before, as opposed to after, conviction is
often attributed to the importance of the presumption. In M v Police (“M”), Fisher J
held:'"’

[OJne must recognise a crucial difference between the approach which is appropriate
where the defendant is merely charged with an offence and the approach where he or she
has been convicted. Publication of name is frequently a major and appropriate element of
an offender's punishment once it is established that he or she is guilty. But punitive
considerations are obviously irrelevant before conviction. At that stage the defendant is

entitled to the presumption of innocence. Yet the stigma associated with a serious

1% Delivering Justice For All, above n 4, 317.

105 Criminal Justice Act 1954, s 45B (now repealed). This provision was introduced by the Labour
Government in its Criminal Justice Amendment Act 1975. It overturned the presumption of openness at
the pre-trial stage and provided that unless the court ordered otherwise, there was to be no publication of
the names or identifying particulars of an accused, unless and until that person was found guilty and a
conviction was entered by the court. Hon Dr A M Finlay (16 September 1975) 401 NZPD 4475: “[T]o say
that there should be publicity because it is part of the penalty is to assume guilt right from the moment the
argument is embarked upon”. See also, Michael Stace “Name Suppression and the Criminal Justice
Amendment Act 1975 (1976) 16 Br J Criminol 395.

106 Criminal Justice Amendment Act 1976, s 2 (now repealed). This provision was introduced by the new
incoming National Government (having successfully defeated the Labour Government in the November
1975 election) and repealed section 45B of the Criminal Justice Act 1954. The National Party, both before
and after the enactment of section 45B, had expressed its hostility towards the provision and intimated its
intention to repeal the provision when elected to government. The party strongly subscribed to the opinion
that “justice must be done openly and in public” and that society’s right to know was more important than
an individual’s well-being in this context. See, for example, Rt Hon Sir John Marshall (17 April 1975) 396
NZPD 682: Hon R D Muldoon (16 September 1975) 401 NZPD 4478: “We will reverse the decision next
year — that I promise...”; and Michael Stace, above n 105, 396-399.

17 M v Police, above n 1, 15- 16 Fisher J.




allegation will rarely be erased by a subsequent acquittal. Consequently when a Court
allows publicity which will have serious adverse consequences for an unconvicted
defendant, it must do so in the knowledge that it is penalising a potentially innocent
person. That is far from saying that suppression should always be granted before guilt is
established. But in my view the presumption of innocence and risk of substantial harm to

an innocent person should be expressly articulated in these cases to avoid the danger that

they will be overlooked.

This finding has been referred to affirmatively in a number of other cases'*®
which “[take] the view that the principles to be applied in the application of the discretion
under s 140 of the Act [are] different prior to conviction [than they are] after
conviction”.'” However this is not a view shared by all — some suggest the presumption
is incapable of displacing the principle of open justice and right to freedom of expression

110
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before trial " or that it is completely irrelevant to name suppression decisions.''’ The
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presumption has received inconsistent treatment.

D The Presumption of Innocence

Section 25(c) of the BORA provides that everyone who is charged with an
offence has, in relation to the determination of the charge, the right to be presumed
innocent until proved guilty according to law. While the language of the BORA is clear,
the application of the presumption to name suppression has been a difficult question,
indeed the “reconciliation of the presumption of innocence with the presumption of open

0 . . « 19113
justice is somewhat controversial.

1% See, for example, S(1) and S(2) v Police (1995) 12 CRNZ 714, 717 (HC) Neazor J.

19«4 Defendant” v Police (1997) 14 CRNZ 579, 583 (HC) Doogue J.

"% prockter v R, above n 30, 299 Thomas J for the Court: “But it is to be emphasised that the presumption
of innocence [while able to be taken into account] does not in itself displace the application of the
principles in R v Liddell”.

"' Suppressing Names and Evidence, above n 3, 29.

"2 Compare, for example, Prockter v R, above n 30, and T'v Police (7 June 2005) HC CHCH CRI-2005-
409-000098. See also, Jessica Meech, above n 23, 23-29; Bickley v Police (3 October 1991) HC CHCH AP
224/91; and Katrina Jones, above n 27, 25 where, after noting the inconsistency, the author said: “It appears
the judiciary has passed the resolution of a difficult issue [the relevance of the presumption of innocence]
onto the legislature. This should be an indication to the legislature that the controversial issue of name
suppression principles demands debate in parliament for clarification as opposed to it remaining with an
unwilling judiciary.”

''* Burrows and Cheer, above n 10, 338.
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1 Conflicting authorities

Precedent concerning the presumption of innocence in name suppression reveals
it has been inconsistently applied. While many cases following M have given the
presumption much prominence in the balance to be struck prior to conviction,'* the

Court of Appeal held in Prockter:'?

We have no doubt that the principles in R v Liddell referred to above apply to the
question of name suppression both before and after trial and that those principles remain
the starting point in considering any application for name suppression. The key difference
is that, whereas the presumption of innocence is not relevant following a conviction, it is
undoubtedly a factor which must be taken into account when the question arises before
trial. What weight the presumption of innocence is then to be given will depend on the
particular circumstances of the case. But it becomes a significant factor to be weighed in
the balance against the principles which favour open reporting.

(-]

But it is to be emphasised that the presumption of innocence does not in itself displace

the application of the principles in R v Liddell.

Prockter has been interpreted to have accorded the presumption less weight than
it received in M. However many cases since Prockter appear to have deviated from this
view!!® and found that the presumption is a material factor in the balance that must be
stuck in pre-trial name suppression.1 17 In 2004 the Law Commission observed that it was
“difficult to discern from the decisions after Proctor the weight to be given to the
presumption of innocence and in what circumstances the balance will tilt”.'"® It

expressed concern that “since the decision in Proctor v R,'™ the law relating to pre-trial

suppression of an accused’s name [does] not appear to have given sufficient recognition

114 See, for example, S(1) and S(2), above n 108.

15 prockter v R, above n 30, 298-299 Thomas J for the Court (emphasis added).

116 See, for example, Serious Fraud Office v B & K [1999] DCR 621 (DC); Wellington Newspapers v XI
[2000] DCR 161 (DC); J v Serious Fraud Office, above n 76; R v B, above n 32: GAP v Police, above n 76;
and X v New Zealand Police, above n 19.

"7 Delivering Justice For All, above n 4, 315.

18 Indeed since the expression of this view in 2004 more cases have placed real significance on the
presumption of innocence — see, for example, R v B, above n 32; GAP v Police, above n 76; Nobilo v
Police, above n 76; and X v New Zealand Police, above n 19.

119 pLockter v R, above n 30. The case is referred to in some reporter series as Proctor v R.

1
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to the presumption of innocence”.'*” Indeed this was a sentiment shared by some

members of the judiciary.'!

In the opinion of the author, the authorities are not necessarily irreconcilable.
Prockter notes that the presumption is a “significant factor to be weighed” against open
justice, that it may be afforded great weight “depend[ing] on the particular
circumstances” and that it is “undoubtedly a factor which must be taken into account” in
pre-trial applications.'* While Prockter goes further and clarifies that the presumption
“does not in itself displace the application of the principles in R v Liddel”'* this is not
inconsistent with authorities that have considered the presumption a more material

124
factor.

Those authorities do not assert that the presumption alone ‘tips the scales’
towards suppression, but that it must be a factor considered important — with others — in
the balancing exercise.'”> The author suggests that the difficulty is not a perceived
inconsistency of these authorities with the decision in Prockter, but just that the

presumption has often not received sufficient consideration in some cases.
2 Law Commission and the difficulty with the presumption of innocence

In 2008 the Law Commission reversed its 2004 position on the relevance of the

: 126
presumptlon:

120 Suppressing Names and Evidence, above n 3, 29. See also Claire Baylis, above n 11, 211: “The affects
of publicity can be a very severe punishment which is not imposed by Parliament and the courts, and which
can affect people even before their case has been decided. The presumption of innocence has been
disregarded in this area.”

121 See, for example, X v New Zealand Police, above n 19, para 11 Baragwanath J: “...this interest has
sometimes received limited attention”; R v B, above n 32, para 41 Baragwanath J where the same statement
was made; and S(7) and S(2), above n 108, 718 Neazor J: “...too much weight was given in the District
Court to the primacy of publicity and not enough to the presumption of innocence.”

12 Prockter v R, above n 30, 298 Thomas J for the Court.

% Ibid, 299 Thomas J for the Court.

124 See, for example, Serious Fraud Office v B & K, above n 116; Wellington Newspapers v XI, above n
116; J v Serious Fraud Office, above n 76; R v B, above n 32; GAP v Police, above n 76; and X v New
Zealand Police, above n 19. See also, Delivering Justice For All, above n 4, 315.

'% Indeed if it did tip the scales alone, these authorities would stand for the proposition that all accused
persons are entitled to suppression until conviction (as all are entitled to be presumed innocent until proven
guilty). These decisions do not assert this and suppression until conviction is not the law in New Zealand.
126 Suppressing Names and Evidence, above n 3, 29.
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[The Law Commission] now takes the view that the presumption of innocence is not
relevant to name suppression decisions. The presumption of innocence is a rule about
how trials are run. In effect, it is shorthand for the legal protections that apply to accused
persons within the justice system, including the right to silence and the right to have
charges proved beyond a reasonable doubt. It does not imply that for all purposes the
accused is to be treated as factually innocent of the charge. If that were the case, few

accused would be remanded in custody pending trial.

The problem with the relevance of the presumption is that a charge does not
legally imply guilt — publicity about a